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People,  Resp't,  v.  MoCallam,  AppVt. 
December  7,  1886. 

CBDOKAii  Law  —  Larceny — Requests  to  Charge  —  Evidence  —  Confessions. 

In  a  criminal  case  the  trial  judge  cannot  be  required,  during  the  course  of  the 
trial  and  before  the  testimony  is  all  in,  to  rule  upon  abstract  questions  as  to  the 
pr3snmption  in  favor  of  the  defendant's  innocence  and  that  arising  from  the 
defendant's  possession  of  the  property  claimed  to  have  been  stolen.  The  court 
may  withhold  its  decision  upon  such  questions  until  all  the  testimony  is  in  and 
the  case  is  ready  for  submission  to  the  jury. 

If  the  charge  as  a  whole  conveys  to  the  jury  the  correct  rule  of  law  on  a  given 
question  the  judgment  will  not  be  reversed,  although  detached  sentences  may  be 
erroneous ;  and  if  the  language  employed  be  capable  of  different  constructions 
that  construction  will  be  adopted  which  will  lead  to  an  affirmance  of  the  judg- 
ment, unless  it  fairly  appear  that  the  jury  were,  or  at  least  might  have  been,  mis- 
led. 

Statements  made  by  an  officer  to  the  defendant  while  searching  her  premises 
for  stolen  property,  to  the  effect  that  she  might  as   well   own  up  as  they  had 

Siroof  enough  to  convict  her,  and  that  she  might  consider  herself  under  arrest, 
o  not    constitute  such  a   threat  as  to  render  her  confessions  made  in  reply 
thereto  inadmissible  under  section  395,  Code  Crim.  Procedure. 

Appeal  by  defendant  from  a  judgment  and  order  of  the  general  term 
of  the  supreme  court,  in  the  fourth  judicial  department,  affirming  a 
judgment  of  the  court  of  sessions  of  Jefferson  county,  convicting  the 
defendant  of  grand  larceny  in  the  second  degree,  and  sentencing  her  to 
imprisonment  at  hard  labor,  in  the  Onondaga  county  penitentiary,  for 
three  years  and  six  months.     The  opinion  states  the  facts. 

Wateon  Ml  Rogers,  for  appellant.  E.  C.  Emerson,  district  attorney, 
for  respondent. 

Mimes,  J.  The  defendant  was  indicted  for  the  crime  of  grand 
larceny  in  the  first  degree  and  convicted  of  grand  larceny  in  the  second 
degree. 

There  was  sufficient  evidence  upon  the  trial  to  submit  to  the  jury 
the  question  whether  the  defendant  was  guilty  of  the  crime  for  wnicn 
a  conviction  was  had,  and,  under  the  facts  proved,  the  court  was  not 
authorized  to  direct  a  verdict  of  acquittal. 
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The  proof  established  beyond  question  that  the  crime  of  larceny  had 
been  committed  and  there  was  evidence  which  pointed  to  the  defend- 
ant as  the  guilty  party.  There  was  also  evidence  showing  that  the 
defendant  had  been  informed  by  the  wife  of  Hennessey  that  the  money 
stolen  was  in  a  trunk  belonging  to  Hennessey  and  kept  under  a  lounge  in 
his  house.  No  person  had  access  to  the  place  where  the  trunk  was 
kept  from  the  time  it  was  last  seen  there  prior  to  its  being  taken  besides 
Hennessey  and  his  wife,  except  the  defendant.  The  defendant  was  there 
on  the  night  when  the  larceny  was  committed  for  the  purpose  of  obtain- 
ing a  bedstead  of  Hennessey's  wife,  as  she  stated,  and  wnile,  at  her  re- 
quest, Mrs.  Hennessey  went  up  stairs  to  procure  the  bedstead,  she  was 
alone  for  a  period  of  about  fifteen  minutes,  during  which  time  she  had 
ample  opportunity  to  remove  the  trunk  and  its  contents  without  being  de- 
tected. Sue  was  thus  in  a  position  where  she  might  have  committed  the 
crime  alleged. 

Several  gold  coins  of  the  same  denomination  and  bearing  the  same, 
date  as  those  stolen,  were  found  concealed  in  the  defendant's  wood- 
shed wrapped  in  a  newspaper,  other  portions  of  which  were  found  in 
the  defendant's  house.  There  was  also  evidence  of  some  tracks  of  the 
defendant  and  her  daughter,  made  as  if  engaged  in  carrying  some- 
thing, and  which  led  to  tne  place  where  the  trunk  was  found  with  its 
contents  gone,  excepting  a  few  small  silver  coins.  In  regard  to  these 
tracks  the  defendant  and  her  daughter  gave  testimony  which  was  con- 
tradicted by  other  evidence. 

The  facts  referred  to,  with  other  circumstances  not  necessary  to 
enumerate,  point  to  the  defendant  as  the  perpetrator  of  the  crime,  and 
it  cannot  be  said,  we  think,  that  no  offense  was  made  out  against  her. 
It  was  for  the  jury  to  draw  the  inference  as  the  case  stood  and  to  deter- 
mine the  gnilt  or  innocence  of  the  accused.  No  error  was  committed 
by  the  court  upon  the  trial  in  refusing  to  hold  at  that  stage  of  the  ckse 
that  upon  a  presumption  that  a  larceny  has  been  committed,  no  pre- 
sumption can  be  founded  that  the  defendant  committed  the  crime,  and 
that,  as  matter  of  law,  no  presumption  of  guilt  can  be  raised  from  the 
possession  of  stolen  property,  except  where  the  possession  is  conscious 
and  exclusive  on  the  part  of  the  defendant.  The  court  clearly  had  a 
right  to  reserve  the  disposition  of  these  questions  until  the  entire  testi- 
mony was  in,  and  could  not,  in  accordance  with  any  well-established 
practice,  be  required  to  indorse  propositions  before  the  case  was  finally 
closed.  No  motion  was,  at  that  time,  before  the  court  requiring  its 
opinion  on  the  abstract  questions  presented,  and  it  was  eminently  proper 
to  withhold  its  decision  in  regard  to  them  until  all  the  testimony  was 
introduced  and  the  case  was  ready  for  submission  to  the  consideration 
of  the  jury.  Any  other  course  might  lead  to  confusion  and  tend  to 
embarrass  the  action  of  the  court  in  its  final  disposition  of  the  questions 
involved.  The  same  questions  were  raised  in  the  requests  made  to 
charge,  some  twenty-seven  in  all,  at  the  close  of  the  case.  In  regard  to 
all  of  these  it  may  be  said  they  embraced  mostly  abstract  propositions 
which  would  tend  to  confuse  the  case  in  the  minds  of  the  jury  and  not 
lead  them  to  a  correct  result. 

The  first  proposition,  above  cited,  may  properly  be  said  to  be  strictly 
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accurate,  but  its  presentation,  in  the  form  adopted,  was  in  no  sense 
required  for  the  protection  of  the  rights  of  the  accused.  The  charge 
as  made  fully  covered  all  the  facts  elicited  by  the  evidence,  and  there 
is  no  rule  under  such  circumstances  which  demands  that  the  court 
should  deal  in  presenting  abstract  theories  which  would  not  serve  to 
elucidate  or  explain  £he  case  as  presented  by  the  testimony.  The  correct- 
ness of  the  proposition  made  would  necessarily  follow  from  the  pre- 
sentation made  by  the  judge,  in  his  charge,  of  the  evidence  upon  the 
trial  and  the  rules  applicable  to  the  same.  The  effect  of  the  entire 
charge  was  that  the  commission  of  the  crime  alleged  .did  not,  of  itself, 
raise  a  presumption  of  the  defendant's  guilt,  and  that  evidence  was 
essential  to  establish  such  guilt. 

As  to  the  second  proposition,  it  may  be  remarked  that  it  was  not 
strictly  accurate.  It  was  not  necessary  to  show  exclusive  possession  of 
the  stolen  property  to  authorize  the  conviction  of  the  defendant,  and 
snch  a  rule  only  applies  in  a  case  where  the  evidence  of  guilt  is  in  the 
possession  of  tne  property  stolen,  and  it  is  to  be  presumed  from  that 
fact  The  question  whether  such  possession  established  guilt  is  one 
for  the  jury.  In  the  case  considered,  where  there  was  no  direct  proof 
of  an  actual  possession  but  evidence  of  circumstances  which  tended  to 
show  that  the  defendant  took  and  had  possession  of  the  money,  it 
was  for  the  jury  to  say  whether  she  was  guilty  of  the  offense  charged, 
and  the  proposition  stated  would  seem  to  be  inapplicable. 

What  nas  been  already  remarked  generally  as  to  the  first  proposition 
is  also  applicable  to  the  second,  as  well  as  to  the  other  requests  made. 

The  rule  applicable  to  the  requests  made,  is  stated  in  Caldwell  v. 
New  Jersey  Steamboat  Co.,  47  Is .  Y.  282,  by  Church,  Ch.  J.,  as  fol- 
lows: "If  the  charge,  as  a  whole,  conveyed  to  the  jury  the  correct 
rule  of  law  on  a  given  question  the  judgment  will  not  be  reversed, 
although  detached  sentences  may  be  erroneous,  and,  if  the  language 
employed  be  capable  of  different  constructions,  that  construction  will 
be  adopted  which  will  lead  to  an  affirmance  of  the  judgment,  unless 
it  fairly  appear  that  the  jury  were,  or  at  least  might  have  been,  mis- 
led." Having  this  rule  in  view,  we  are  unable  to  discover  any  ground 
of  error  in  any  of  the  refusals  to  charge  any  of  the  requests  made. 

Upon  the  trial  a  motion  was  made  by  the  defendant's  counsel  to 
strike  out  all  the  evidence  given  by  one  Kinney  in  regard  to  the 
admissions  made  by  the  defendant  oi  certain  statements  made  by  the 
officer,  Guest,  to  the  defendant,  and  also  all  the  other  evidence  of  one 
Champlin  as  to  the  admissions  made  by  the  defendant  that  certain 
tracks,  testified  to,  were  hers  and  her  daughter's,  for  the  reason  they 
were  made  under  threats  by  the  officers,  and  that  she  was  told  she 
might  as  well  own  up,  as  they  had  proof  to  convict  her.  A  further 
motion  was  made  to  strike  out  all  the  evidence  given  on  the  subject 
subsequent  to  the  statement  that  there  was  evidence  sufficient  to  con- 
vict tne  defendant.  The  court  denied  each  of  the  motions,  and  the 
defendant  excepted  separately  to  the  rulings.  It  appears  that  three  of 
the  constables  were  at  the  defendant's  house  to  mate  a  search  for  the 
money  stolen  when  they  had  the  conversation  with  the  defendant  as 
already  stated,  and,  after  which,  she  told  them  about  the  tracks. 
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The  question  arises  in  the  first  place  whether  the  statement  made  by 
the  defendant  was  in  the  nature  of  a  confession  to  the  effect  that  the 
defendant  was  guilty  of,  or  had  any  connection  with,  the  crime  which 
had  been  committed,  within  the  meaning  of  section  395  of  the  Code  of 
Criminal  Procedure,  which  declares  that  —  "A  confession  of  a  defend- 
ant, whether  in  the  course  of  judicial  proceedings,  or  to  a  private  per- 
son, can  be  given  in  evidence  against  him,  unless  made  under  the  influ- 
ence of  fear  produced  by  threats,  or  unless  made  upon  a  stipulation  of 
the  district  attorney,  that  he  shall  not  be  prosecuted  therefor." 

The  evidence  given  by  the  defendant  was  a  statement  in  regard  to 
her  action  so  far  as  it  related  to  the  tracks  which  had  been  found  in  the 
vicinity  of  the  house  where  she  lived.  Conceding  that  the  declara- 
tions made  by  the  defendant  can  be  regarded  as  confessions,  we  think, 
under  the  testimony  introduced  and  under  section  395  of  the  Criminal 
Code,  supra,  the  evidence  was  competent.  No  threat  was  employed  by 
the  officers  which  can  be  said  to  have  induced  the  defendant  to  make 
any  statement  as  to  the  alleged  offense.  The  assertion  of  the  constable 
that  he  had  enough  to  convict  her,  and  that  she  might  consider  herself 
under  arrest,  did  not,  of  itself,  constitute  a  threat  which  it  can  be 
claimed  operated  upon  the  mind  of  the  accused  and  caused  her  to 
make  the  declarations  which  she  did.  In  People  v.  Wentz,  37  N.  Y. 
304,  the  officer  told  the  accused  "  he  was  in  a  bad  fix  and  had  got 
caught  at  last."  The  defendant  then  confessed  his  guilt,  and  it  was 
held  that  there  being  no  inducement,  promise,  threat  or  menace  used 
to  obtain  the  confession,  or  influence  its  being  made,  the  evidence  was 
properly  admitted. 

It  is  not  apparent  that  any  distinction  exists  between  the  case  cited 
and  the  one  now  before  us.  In  both  of  them  the  statement  was  to  the 
effect  that  the  defendant  had  been  detected  in  the  commission  of  the 
crime  alleged.  The  statement  in  each  case  was  substantially  alike,  and 
the  case  cited  is  directly  in  point.  There  is  nothing  here  which  indi- 
cates that  an  v  threat  was  made  or  that  the  declarations  of  the  defendant 
were  induced  by  fear.  That  they  were  untrue  is  of  no  consequence  so 
long  as  thev  were  made  by  the  accused  as  voluntary  statements  in  her 
own  behalf. 

The  evidence  of  Champlin  as  to  the  declaration  of  Angelina  Quinn 
was,  we  think,  competent.  The  evidence  showed  that  she  was  an 
accomplice  in  the  commission  of  the  crime  charged,  and  she  had  already 
testified  in  regard  to  the  transaction.  The  evidence  introduced  tended 
to  contradict  her  testimony,  and  was  clearly  admissible.  There  was  no 
error  in  the  charge  of  the  court  to  the  jury  to  the  effect  that  if  they 
were  convinced  that  the  value  of  the  property  taken  was  over  $500, 
and  that  the  defendant  took  it,  they  might  convict  her  of  grand  larceny 
in  the  first  degree,  and  if  the  property  taken  was  of  the  value  of  more 
than  §25  they  might  convict  of  grand  larceny  in  the  second  degree, 
and  if  le*s  than  $25  the  verdict  might  be  for  petit  larceny. 

The  only  evidence  as  to  the  amount  of  money  lost  was  that  of  Hen- 
nessey, who  6wore  on  his  direct  examination  that  he  lost  $540.  He 
was  cross-examined  at  great  length  in  regard  to  the  amount  of  money 
that  he  had,  and  evidently  with  the  view  of  showing  that  it  was  uncer- 
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tain  what  amount  of  money  in  fact  was  in  the  trunk.  If  the  amount 
was  less  than  $500  and  more  than  $25  then  the  crime  was  grand  lar- 
ceny in  the  second  degree.  Assuming  that  the  money  in  the  trunk 
was  not  stolen,  as  $20  in  gold  and  $3.75  in  silver  quarters  were  found, 
and  these  with  the  trunk  and  socks  made  property  over  the  value  of 
$25,  the  crime  of  grand  larceny  in  the  second  degree  would  be  estab- 
lished by  the  evidence.  The  charge,  as  made,  had  a  direct  bearing 
upon  this  portion  of  the  evidence,  and  if  the  jury  believed  that  there 
was  doubt  as  to  the  property  taken  amounting  to  over  $500,  they 
might  properly  have  found  the  defendant  guilty  of  a  lesser  degree  than 
the  first.  So,  also,  if  the  evidence  was  uncertain  as  to  the  taking  of 
the  trunk  and  the  amount  of  money  testified  to  by  Hennessey,  they 
might  have  convicted  the  defendant  for  the  taking  of  the  smaller 
amounts  found,  in  whole  or  in  part,  and  brought  in  a  verdict  of  guilty 
of  petit  larceny. 

The  crime  charged  was  grand  larceny,  and  if  the  evidence  established 
only  petit  larceny  there  is  no  reason  why  a  conviction  should  not  be  had 
for  tnat  offense. 

We  have  examined  the  other  questions  in  the  case  and  find  in  none 
of  them  any  ground  of  error  which  justifies  a  reversal  of  the  judgment. 

The  conviction  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Note. —  As  to  confessions,  see  81  Eng.  Rep.  737;  2  Broom  &  Had.  Com.  (Wait's 
ed.)  621;  Simm&ns  v.  State,  61  Miss.  243. 

In  Beg.  v.  FenneU,  7  Q.  B.  Div.  147,  on  a  trial  for  larceny,  evidence  was  received  of 
a  confession  made  by  the  prisoner  to  the  prosecutor  in  the  presence  of  a  police  inspec- 
tor, immediately  after  the  prosecutor  had  said  to  the  prisoner:  "  The  inspector  tells 
the  you  are  making  house-breaking  implements;  if  that  is  so,  you  had  better  tell  the 
truth,  it  may  be  better  for  you; "  held  inadmissible. 

In  Hopt  v.  Utah,  110  U.  S.  574,  it  was  held  that:  "A  confession  freely  and  voluntarily 
made  is  evidence  of  the  most  satisfactory  character.  But  the  presumption  upon  whicu 
weight  is  given  to  such  evidence,  namely,  that  an  innocent  man  will  not  imperil  his 
safety  or  prejudice  his  interests  by  an  untrue  statement,  ceases  when  the  confession 
appears  to  have  been  made,  either  in  consequence  of  inducements  of  a  temporal 
nature  held  out  by  one  authority,  touching  the  charge  preferred,  or  because  of  a 
threat  or  promise  made  by,  or  in  the  presence  of  such  person,  in  reference  to  such 
charge." 

Confessions  or  admissions  of  .guilt,  obtained"by  means  of  threats  or  promises  offfavor, 
are  not  admissible  in  evidence  for  the  obvious  reason  that  they  are  not  made  because 
they  are  true,  but  because  whether  true  or  false,  the  accused  is  led  to  believe  it  is 
for  his  interest  to  make  them.     People  v.  Wolcott,  51  Mich.  612. 

A  confession  is  admissible  when  obtained  by  a  mere  admonition  to  speak  the  truth; 
not  admissible,  when  obtained  by  a  threat  made  by  a  third  person  in  the  presence  of 
the  prosecutor.     Regina  v.  Sleeman,  2  Com.  L.  Rep.  129. 

In  MaUhem  v.  State,  9  Lea,  128,  it  was  held  that  to  say  to  the  prisoner  that  "  an 
honest  confession  is  good  for  the  soul "  is  not  a  promise  of  temporal  benefit  or  dis- 
charge from  punishment  for  the  crime  charged  as  will  render  a  confession  inad- 
missible. 

Statements  not  in  themselves  involving  criminal  intent,  extorted  from  a  person 
charged  with  crime,  by  means  of  threats  or  promises  are  not  to  be  rejected  merely 
because  they  may,  when  connected  with  other  facts,  tend  to  establish  his  guilt.  Peo- 
ple v.  LeRoy,  65  Gal.  618. 

In  State  v.  Carrick,  16  Nev.  120,  a  statement  made  by  a  defendant  to  two  of  his 
bondsmen  that  he  was  short  in  his  accounts,  at  the  time  when  he  was  not  charged 
with  the  crime  or  under  arrest,  when  no  proceedings  were  threateued  or  any  promise 
made  to  shield  him  from  a  criminal  prosecution,  was  held  admissible. 

A  confession  by  a  defendant  made  in  the  absence  of  threats  or  promises  or  other 
inducement  to  avow  or  disavow  his  guilt  is  admissible,  although  it  was  made  while 


Digitized  by 


Google 


6  The  Eastern  Reporter.  [N.  T. 

the  defendant  was  confined  in  prison,  to  an  officer  in  charge  of,  and  having  authority 
over  him,  and  in  the  absence  of  friends  and  counsel.      Jackson  v.  State,  69  Ala.  249. 

The  words  "  You  had  better  own  up,"  followed  by  "  I  was  in  the  place  when  you 
took  it;  we  have  got  you  down  fine;  this  is  not  the  first  you  have  taken;  we  have  got 
other  things  against  you  nearly  as  good  as  this,"  spoken  by  one  police  officer  to 
another  in  a  police  station  and  in  the  presence  of  the  superior  officer  of  the  person 
addressed,  and  of  the  speaker,  who  has  detected  him  in  the  act  of  stealing,  will  ren- 
der a  subsequent  confession  of  guilt  by  the  accused  inadmissible  on  a  trial  for 
larceny.     Com.  v.  Nott,  135  Mass.  369. 

A  confession  made  to  an  officer  will  not  be  excluded  merely  because  it  appears  that 
the  accused  was  previously  in  the  custody  of  another  officer;  and  the  court  will  not, 
as  a  condition  precedent  to  the  admission  of  such  evidence,  require  the  prosecution 
to  call  the  latter  unless  the  circumstances  render  it  probable  that  the  accused  held  a 
conversation  with  the  first  officer  upon  the  subject  of  a  confession  or  justify  the 
belief  of  collusion  between  the  officers.  Hopt  v.  Utah,  110  U.  8.  574;  citing  1  Greenl. 
Ev.,  §  215;  1  Arch.  Cr.  PI.  125;  1  Phillips  Ev.  533-4;  Stark.  Ev.  73;  1  Leach,  263; 
Bex  v.  Clews,  4  Carr.  &  Payne,  221. 

An  inspector  of  police  advised  a  prisoner  that  he  had  been  watching  him  and  knew 
of  certain  acts  that  he  had  committed,  and  the  prisoner  before  he  made  his  statement 
was  duly  advised  that  he  was  under  no  obligation  to  make  it,  and  that  he  should  con- 
sider well  before  so  doing;  held,  that  the  confession  was  not  extorted  under  the 
influence  of  fear  produced  by  threats,  and,  therefore,  does  not  fall  within  the  prohi- 
bition of  the  statute  and  is  competent.  People  v.  McGloin,  92  N.  Y.  241.  The  Me- 
Oloin  case  was  followed  in  People  v.  Mondon,  33  Hun,  188,  where  the  defendant, 
while  under  arrest  upon  a  charge  of  murder,  was  taken  by  the  sheriff  before  the 
coroner,  and  after  being  sworn  was  examined  as  to  the  relations  existing  between 
him  and  the  deceased,  and  as  to  his  own  conduct  at  or  about  the  time  of  the  homi- 
cide. He  confessed  no  fact  tending  to  convict  him  of  the  crime,  the  acts  and  declara- 
tions as  to  which  he  testifies  being  material  only  in  so  far  as  they  were  afterward 
proved  to  be  in  some  respects  false.  He  had  no  counsel,  and  the  coroner  did  not 
advise  him  that  he  need  not  answer  any  of  the  questions  put  to  him  or  submit  to  an 
examination.  Upon  his  trial  the  statements  made  by  him  before  the  coroner  were 
admitted  in  evidence  under  objection  and  excepted  to.  Held,  that  the  term  "  confes- 
sion "  as  used  in  section  395  of  the  Code  of  Criminal  Procedure,  providing  that  a 
"confession  of  a  defendant,  whether  in  the  course  of  judicial  proceedings,  or  to  a 
private  person,  can  be  given  in  evidence  against  him,  unless  made  under  the  influence 
of  fear  produced  by  threats,"  is  not  to  be  restricted  to  admissions  of  guilt  alone,  but 
is  intended  to  include  statements  as  to  his  conduct  and  declarations  at  and  about  the 
time  of  the  commission  of  the  crime.  But  see  reversal  of  the  case,  7  East.  Rep'r, 
429. 

In  W&ett  v.  People,  27  Hun,  469  —  affirmed,  92  N.  Y.  29,  but  on  another  point  — 
plaintiff  in  error  was  arrested  upon  a  charge  of  murder  and  taken  to  the  district 
attorney's  office  where  he  had  a  conversation  with  one  H.,  a  detective.  The  prisoner 
made  the  statement  voluntarily  and  with  knowledge  that  H.  was  a  detective.  There- 
after at  a  second  and  third  interview  the  prisoner  made  similar  and  further  state- 
ments, those  at  the  third  interview  being  reduced  to  writing  and  signed  by  him.  On 
both  the  latter  occasions  he  was  told  by  the  district  attorney  that  he  need  not  make 
the  statements  unless  he  was  willing  to  do  so;  that  if  he  was  innocent  he  did  not  see 
that  it  would  do  him  any  harm;  that  if  he  was  guilty,  it  would  probably  be  used 
against  him  and  that  it  might  hang  him.  Held,  that  the  statements  were  voluntarily 
made  and  were  properly  admitted  m  evidence  on  the  trial.  To  same  effect,  People  v. 
Simpson,  48  Mich.  474. 

In  People  v.  Kurtt,  25  N.  Y.  W.  Dig.  64,  the  prisoner  was  traveling  under  arrest 
with  a  detective,  employed  by  the  district  attorney,  who  conversed  with  him  upon 
the  crime  for  which  ne  was  arrested.  It  seems  that  the  detective  had  suggested  a 
confession.  The  prisoner  asked  what  he  was  "  to  get  out  of  the  thing  "  to  which  the 
detective  answered,  that  the  only  benefit  to  be  gotten  out  of  the  thing  by  the  pris- 
oner was  the  benefit  that  any  State's  witness  would  get.  On  reaching  the  district 
attorney's  office  the  detective  said  if  the  prisoner  wanted  to  make  a  statement  he 
could,  but  he  must  use  his  own  judgment.  The  district  attorney  replied  that  any 
statement  must  be  voluntary.  It  did  not  appear  that  he  knew  of  the  detective's 
statement  of  the  benefit  a  State's  witness  would  get.  The  prisoner  was  not  allowed 
to  communicate  with  counsel  before  making  his  confession.  Held,  that  under  £  395, 
Code  Crim.  Proc. ,  the  admission  against  the  prisoner  was  error.  The  prisoner  asked 
the  court  to  charge  that  if  the  jury  found  the  confession  was  made  because  of  the 
promise  of  immunity  they  must  reject  it.     Held  error. 
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Thomas  &  Sons  v.  Loose,  Seaman  &  Co. 

October  4,  1886. 

Writing  —  Reforming  —  Pabol  Evidence  —  Onus  Probandi  — Evidence — Wit- 
ness —  Party  in  Interest  —  Cross-examination  —  Fact  for  Jury. 

Parol  evidence  is  admissible  to  establish,  a  contemporaneous  oral  agreement 
which  induced  the  execution  of  a  written  contract,  though  it  may  change  or 
reform  the  instrument,  but  such  evidence  must  be  clear,  precise  and  indubitable, 
and  the  onus  probandi  rests  upon  the  party  assailing  the  writing.* 

To  establish  such  a  contemporaneous  oral  agreement  testimony  equivalent  to 
that  of  two  credible  witnesses  is  essential,  and  when  interested  parties  are  pro- 
duced for  the  purpose,  the  fact  that  they  are  parties  in  interest  must  be  consid- 
ered in  weighing  their  statements. 

A  partv  in  the  cross-examination  of  a  witness  will  not  be  permitted  to  lead  out 
new  matter  constituting  his  own  case  which  he  has  not  yet  opened  to  thejury. 

The  agent  of  A.  entered  into  an  unconditional  written  agreement  with  £.,  sup- 
posed, to  be  binding  on  both  parties,  in  which  agreement  the  following  was 
embodied:  "  It  is  agreed  and  understood  that,  in  writing  and  printing,  this  paper 
contains  the  full  and  entire  agreement  between  the  parties  thereto,  and  no  out- 
side verbal  understanding  is  of  any  force  or  effect  whatever,  and  it  is  not  to  be 
held  binding."  Before  signing  the  paper  B.  read  it ;  on  the  trial  of  an  action  to 
enforce  it,  S.  set  up  an  oral  agreement  alleged  to  have  been  made  contempo- 
raneously with  the  writing  which  rendered  the  carrying  of  it  into  effect  a  mere 
option  with  him.  Held,  it  was  for  the  jury  to  determine  from  what  had  been 
said  and  done  at  the  time  of  signing  the  written  instrument  whether  the  oral 
agreement,  if  proven,  induced  B.  to  sign  the  written  one  ;  also,  that  under  all 
the  circumstances  B.  should  be  stringently  held  to  the  rules  of  evidence  respect- 
ing the  matter  set  up  to  reform  the  writing. 

Error  to  the  court  of  common  pleas  of  Berks  county. 

The  firm  of  J.  H.  Thomas  &  Co.,  of  Springfield,  Ohio,  was  engaged 
in  manufacturing  hay  rakes,  which  they  sold  upon  orders  solicited  by 
traveling  agents,  who  were  furnished  with  blank  contracts.  At  the 
head  of  these  blanks  was  printed  the  following :  "This  contract  subject 
to  the  personal  approval  of  J.  H.  Thomas  &  Sons." 

"It  is  agreed  and  understood  that,  in  writing  and  printing,  this  paper 
contains  the  full  and  entire  agreement  between  the  parties  hereto,  and 
no  outside  verbal  understanding  is  of  any  force  or  effect  whatever,  and 
is  not  to  be  held  binding." 

On  September  12,  1882,  W.  B.  Smith,  traveling  agent  of  Thomas  & 
Co.  for  Eastern  Pennsylvania,  called  upon  Loose,  Seaman  &  Co.,  then 
engaged  in  the  sale  of  agricultural  implements  at  Hamburg,  Berks 
county.  A  contract  in  the  usual  form,  with  the  above  clauses,  was 
then  and  there  executed  for  the  purchase  by  Loose,  Seaman  &  Co.  of 
twenty-five  rakes,  which  were  to  be  delivered  by  Thomas  &  Co.  on  cars 
at  Springfield,  and  shipped  to  Hamburg  between  January  1  and  June 

1. 1883.  The  total  consideration,  $487.50,  was  to  be  paid  by  Loose, 
Seaman  &^0o.,  one-half  on  October  1,  1883,  and  one-half  on  January 

1. 1884,  4nth  six  per  cent  interest  from  these  several  dates.  A  dupli- 
cate of  the  contract  was  at  the  same  time  executed  and  retained  by 
Loose,  Seaman  &  Co. 


*  See  McFarland  v.  SUces,  8  East.  Rep'r,  13,  note. 
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Thomas  &  Co.  received  the  contract  at  Springfield  on  September  14, 
1882,  entered  it  as  an  order  upon  their  books,  and  manufactured  the 
rakes  during  October  and  November  following. 

In  December,  1882,  Loose,  Seaman  &  Co.  determined  to  devote 
themselves  exclusively  to  the  foundry  business,  and,  having  received 
an  extensive  order  for  castings,  notified  Thomas  &  Co.  of  that  fact  by 
letter  dated  December  21,  1882,  and  requested  the  rescission  and  return 
of  their  contract  of  September  12,  1882. 

Thomas  &  Co.,  having  the  machines  completed  and  ready  for  ship- 
ment, declined  to  release  Loose,  Seaman  &  Co.,  unless  they  procured 
some  other  responsible  party  in  that  neighborhood  to  take  their  place. 
Loose,  Seaman  &  Co.,  nowever,  refused,  and  insisted,  by  letter,  upon 
absolutely  countermanding  their  order. 

The  rakes  were  shipped  on  May  4,  and  arrived  at  Hamburg  on  May 
15,  1883. 

Loose,  Seaman  &  Co.  refused  to  accept  them,  whereupon*  they  were 
removed  to  Philadelphia  and  stored.  Alter  ineffectual  efforts  to  arrange 
the  difficulty,  Thomas  &  Co.,  on  May  30,  1884,  brought  an  action  of 
assumpsit  upon  the  contract,  declaring  in  special  and  common  counts, 
and  claiming  the  contract  price  of  the  rakes,  the  expenses  and  losses 
incident  to  tlieir  shipment,  etc.,  and  interest  aggregating  $662.82.  Upon 
the  trial  the  execution  of  the  paper  declared  upon  not  being  deniea,  it 
was  offered  and  admitted  in  evidence  without  proof.  Thomas  &  Co. 
then  called  witnesses  to  prove  the  fact  and  time  of  manufacture,  delivery 
and  shipment  of  the  rakes,  Loose,  Seaman  &  Co.'s  failure  to  accept  and 
expenses  incurred. 

Upon  cross-examination  of  these  witnesses,  Loose,  Seaman  &  Co. 
were  permitted  by  the  court  below  to  introduce,  by  questions  relating 
to  the  execution  of  the  contract,  to  the  circumstances  surrounding  the 
same,  and  to  certain  orders  of  countermand,  a  defense  based  upon  an 
alleged  contemporaneous  parol  agreement  with  W.  B.  Smith  giving 
them  an  unconditional  right  of  countermand  up  to  February  1,  1883. 
The  evidence  in  support  of  this  defense  was  further  developed  in  Loose, 
Seaman  &  Co.'s  case  in  chief,  especial  stress  being  laid  upon  the  fact 
that  notice  of  countermand  was  given  before  shipment,  though  not  denied 
by  plaintiff,  who  admitted  the  giving  and  receipt  of  the  notice,  after 
completion  of  the  rakes ;  and  concluded  with  the  admission  of  testimony 
of  the  magnitude  of  plaintiff's  business  and  annual  productions.  All 
this  evidence  went  in  under  exception  by  plaintiff.  The  defendant's 
allegations  as  to  the  parol  agreement  were  positively  denied  by  plaintiff 
on  rebuttal.     The  verdict  was  for  defendants. 

M.  Z.  Montgomery,  G.  A.  Endlioh,  for  plaintiff  in  error.  In  the 
case  of  Seyfert  v.  Herron,  11  W.  N.  C.  72,  a  contract  very  similar  to 
this,  using,  as  it  does,  the  term  "  agency,"  was  held  by  this  court  to  be 
a  contract  of  sale;  and  in  McCay  v.  Orr,  11  W.  N.  C.  52£,  a  similar 
construction  was  put  upon  a  contract  retaining  title  in  the  vendor  until 
payment.  The  measure  of  damages  for  the  breach  of  an  entire  con- 
tract is  primafacie  the  whole  sum  agreed  to  be  paid  therefor.  Feigel 
v.  Latour,  1  W.  N.  C.  335  (C.  P.).  Upon  the  breach  of  an  entire  con- 
tract to  recover  goods  and  to  pay  therefor  in  cash  and  notes,  plaintiff 
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may  recover  the  whole  amount  for  which  the  notes  were  to  have  been 
given.  AlcoU  v.  Hugus,  14  W.  N.  C.  355.  The  measure  of  damages 
ion  the  refusal  to  accept  an  article  manufactured  to  order  is  the  con- 
tract price  thereof.  Ballentine  v.  Bobinson,  46  Penn.  St.  177 ;  Shaw- 
han  v.  Vest,  25  Ohio,  490;  Gordon  v.  Norris,  49  N.  H.  376.  As  to 
cross-examination  of  witness,  1  Greenl.  Ev.,  §  445;  1  Whart.  Ew, 
§549;  Fhdton  v.  Bank,  92  Penn.  St.  112;  Jackson  v.  Litch,  62  i J. 
451 ;  Water  Co.  v.  Stewartson,  96  id.  438  ;  EUmaker  v.  Buckley,  1«» 
S.  &  R.  72 ;  Castor  v.  Bavington,  2  W.  &  S.  505 ;  Malone  v.  Dough- 
erty, 69  Penn.  St.  46  ;  Monongahela  Water  Co.  v.  Stewartson,  supra. 
Defendants'  evidence  was  insufficient  as  to  kind.  For  the  purpose  of 
contradicting  and  varying  the  writing  it  must  have  been  "full,  satis- 
factory and  indubitable  " —  Woods  v.  Farmare,  10  Watts,  195  ;  S.  C, 
32  Am.  Dec.  772 ;  "  clear,  distinct  and  entirely  satisfactory  " —  Bearich 
v. Swinehart,  11  Penn.  St.  233;  S.  C,  51  Am.  Dec.  540;  "clear, 
explicit  and  unequivocal "  —  McGinity  v.  McOinity,  63  Penn.  St. 
38,  42  ;  Plumer  v.  Ghrihrie,  76  id.  441,  455 ;  carrying  conviction  "  as 
strong  as  verbal  testimony  is  able  to  convey"  —  Spencer  v.  Colt,  89 
Penn.  St.  314;  "clear  of  all  reasonable  doubt" —  Spencer  v.  Colt,  89 
Penn.  St.  314 ;  "  clear,  precise  and  indisputable  " —  Uowand  v.  Finney, 
96  Penn.  St.  192 ;  "clear,  precise  and  indubitable."  Murray  v.  B. 
R.  Co.,  103  Penn.  St.  37.  There  is  oath  against  oath,  a  condition  of 
affairs  upon  which  no  decree  can  be  made  by  a  chancellor,  and  no  ver- 
dict of  a  jury  sustained  over-setting  a  written  contract.  This  principle 
is  clearly  established.  Brawdy  v.  Brawdy,  7  Penn.  St.  157 ;  Juniata 
B.  &  L.  Asin  v.  Hetzd,  103  id.  507,  514.  "The  oaths  of  two  com- 
plainants in  the  same  cause,  made  by  the  statute  competent  witnesses 
:or  themselves,  will  not  be  considered  as  destroying  the  effect  of  the 
responsive  denial  of  the  answer,  unless  they  seem  to  the  court  to  be 
entitled  to  the  weight  of  the  oaths  of  two  credible  witnesses  ;  and,  in 
considering  their  weight,  the  fact  of  the  interest  of  these  witnesses  as 
parties  to  the  suit  must  be  taken  into  consideration."  Vandegrift  v. 
Herbert,  18  N.  J.  Eq.  466. 

H.  P.  Keiser,  J.  E.  Miller  and  J.  H.  Jacobs,  for  defendants  in  error. 
The  rale  governing  the  cross-examination  of  witnesses  as  laid  down  in 
Castor  v.  Bavington,  2  W.  &  S.  505,  seems  to  be  that  the  defendant 
cannot  cross-examine  the  plaintiffs  witnesses  to  matter  entirely  new, 
in  order  to  introduce  his  defeuse  untrammcled  by  the  rules  of  a  direct 
examination.  In  Jackson  et  al.  v.  Litch,  62  Penn.  St.  451,  Shabswood, 
J.,  says :  "  If  a  part  of  a  conversation  has  beeu  testified  to  by  a  witness, 
the  other  party  is  entitled  to  the  whole  of  it  on  cross-examination." 
Gordon  v.  Preston,  1  Watts,  385  ;  S.  C,  26  Am.  Dec.  75  ;  Stevenson 
v.  Hoy,  43  Penn.  St.  191  ;  Henderson  v.  Hydraulic  Works,  9  Phila. 
100.  As  to  the  admissibility  of  parol  evidence  to  vary  or  contradict, 
modify  or  reform  written  instruments,  there  can  certainly  be  no  ques- 
tion at  this  late  day.  Almost  a  century  ago  this  principle  was  recog- 
nized in  Thompson  and  Wife  v.  White,  by  Chief  Justice  MoKean  in  1 
Dallas,  424.  tfreenawald  v.  Kohne,  4  Norr.  369  ;  Hoopes  v.  Beale,  9 
id.  82;  Keough  v.  Leslie,  11  id.  424. 
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Teunkey,  J.  This  action  is  founded  on  a  contract  signed  by  the  par- 
ties. On  the  part  of  the  plaintiffs  its  terms  were  negotiated  by  their 
agent ;  the  first  line  provided  that  it  was  subject  to  their  approval,  and 
they  did  approve  it  by  their  signature.  Immediately  following  that 
line,  in  legible  print,  quite  as  bold  as  the  print  in  most  other  parts  of 
the  contract,  is  the  following :  "  It  is  agreed  and  understood  that,  in 
writing  and  printing,  this  paper  contains  the  full  and  entire  agreement 
between  the  parties  thereto,  and  no  outside  verbal  understanding  is  of 
anv  force  or  effect  whatever,  and  it  is  not  to  be  held  binding."  This 
at  least  named  the  parties  that  the  entire  agreement,  with  all  its  terms 
and  stipulations,  is  presumed  to  be  set  forth  in  the  instrument. 

At  the  beginning  of  the  negotiation,  the  blank  was  handed  to  the 
active  partner  of  Loose,  Seaman  &  Co.,  who  looked  it  over  and  at  first 
refused  to  sign  it,  but  finally  affixed  the  signature  of  the  firm.  There 
is  no  evidence  that  any  thing  was  omitted  from  or  inserted  in  the 
instrument  by  accident  or  mistake.  The  defendants  did  not  intend  that 
the  paper  they  signed  should  differ  in  any  respect  from  what  it  is  ; 
they  allege  a  parol  agreement  made  at  the  time  which  induced  them  to 
sign  the  writing.  This  parol  agreement  as  testified  by  themselves  is  as 
follows :  That  if  for  any  cause,  Loose,  Seaman  &  Co.  would  desire 
to  change  in  any  way  or  countermand  the  order  before  the  1st  of 
February,  1883,  they  should  have  that  privilege.  Thus  in  the  teeth  of 
a  distinct  provision  of  the  instrument  which  they  read  and  signed,  they 
set  up  an  oral  agreement  which  makes  the  instrument  a  mere  option 
which  they  could  refuse  at  any  time  before  the  first  of  February  then  next. 

Parol  evidence  is  admissible  to  establish  a  contemporaneous  oral 
agreement,  which  induced  the  execution  of  a  written  contract  though 
it  may  vary,  change  or  reform  the  instrument.  It  has  been  often  said 
that  such  oral  agreement  must  be  shown  by  evidence  that  is  clear,  pre- 
cise and  indubitable;  that  is,  it  shall  be  found  that  the  witnesses  are 
credible,  that  they  distinctly  remember  the  facts  to  which  they  testify, 
that  they  narrate  the  details  exactly  and  that  their  statements  are  true. 
Absolute  certainty  is  out  of  the  question.  Spencer  v.  Coti,  89  Penn. 
St.  314.  Where  it  is  admitted,  as  here,  that  the  instrument  was  read 
by  the  party  who  seeks  to  reform  or  avoid  it,  before  the  signing  thereof, 
he  should  be  stringently  held  to  the  rules  of  evidence  respecting  the 
matter  which,  i£  found  as  a  fact,  nullifies  or  reforms  the  instrument.  The 
laboring  oar  is  with  the  party  who  asserts  that  the  paper  which  he 
intelligently  signed  as  containing  the  entire  agreement  is  not  what  it 
purports.  The  instrument  itself  is  the  strong  evidence  to  be  overcome. 
In  such  a  case  as  this  it  can  only  be  done  by  the  testimony  of  two 
witnesses,  "or  one  witness  corroborated  by  circumstances  equivalent  to 
another.     Phillips  v.  Meily,  106  Penn.  St.  536. 

Upon  the  defendant's  statement  of  fact  it  by  no  means  follows  that 
the  agent  of  the  plaintiffs  was  guilty  of  fraud  at  the  time  of  the  making 
of  the  contract.  The  real  question  is  whether  there  was  a  parol  stipula- 
tion, inducing  the  signing  of  the  instrument,  which  ought  to  be  made  a 
part  thereof  to  effectuate  the  intent  of  the  parties.  If  so,  the  instru- 
ment may  be  reformed,  upon  evidence  to  that  end  which  would  be 
sufficient  in  a  court  of  equity. 
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When  parties  and  interested  persons  were  incompetent  witnesses  it 
was  settled  that  at  least  two  witnesses,  or  one  with  the  equivalent  of 
another,  was  necessary  to  establish  an  averment  against  a  responsive 
answer  on  oath.  That  meant  that  the  testimony  of  two  disinterested 
witnesses,  or  the  equivalent,  is  required  to  make  out  a  case  against  the 
answer.  The  law  making  parties  and  interested  persons  competent  to 
testify  is  not  intended  to  subvert  the  spirit  of  the  rules  oi  evidence  in 
equity  cases.  "Were  it  so  intended  two  or  more  plaintiffs  or  defend- 
ants with  a  breath  could  nullify  a  deed  or  other  obligation  and  thereby 
make  written  evidence  as  unstable  as  human  memory,  or  as  uncertain 
as  the  biased  or  corrupt  testimony  of  litigant  parties.  If  deeds  and 
other  instruments  can  thus  be  blown  out  of  sight  it  would  be  as  well  to 
have  none  of  them.  Where  one  man  has  an  agreement  with  several 
others,  evidenced  by  writing,  he  ought  to  feel  more  at  rest  than  if  the 
proof  of  it  was  alone  in  the  oral  testimony  of  interested  and  heated 
persons.  If,  in  the  attempt  to  overthrow  the  evidence  of  the  instru- 
ment, the  question  involved  is  submitted  merely  as  one  of  fact,  he  being 
a  witness  on  one  side,  and  the  numerous  opposing  parties  witnesses  on 
the  other,  there  was  little  or  no  use  in  reducing  the  contract  to  writing. 

In  equity  the  oaths  of  two  of  the  complainants  will  not  be  con- 
sidered as  destroying  the  effect  of  the  responsive  denial  of  the  answer, 
unless  they  seem  to  De  entitled  to  the  weight  of  two  credible  witnesses, 
and  in  considering  their  weight  the  fact  of  their  interest  as  parties  must 
be  taken  into  consideration.  Vandegrift  v.  Herbut^  18  N.  J.  Eq.466. 
So,  in  a  law  court,  the  testimony  iu  support  of  an  equitable  claim  or 
defense  should  in  like  manner  be  scanned  and  considered.  Unless  care 
be  taken  in  the  instructions  to  the  jury,  the  facts  that  the  burden  is  on 
the  party  who  assails  the  writing,  that  the  writing  itself  stands  as  evi- 
dence of  the  contract  until  beaten  down,  and  that  against  the  testimony 
of  the  party  who  affirms  the  writing,  testimony  equivalent  to  that  of 
two  credible  witnesses  is  essential  to  successful  assault,  may  escape  due 
consideration. 

The  signing  of  the  contract  was  not  denied,  and  under  the  ryles  it 
was  admitted  in  evidence,  prima  facie  that  was  the  contract.  All  the 
plaintiffs  had  to  do  in  addition  was  to  show  their  performance,  the 
breach  by  the  defendants,  and  the  amount  of  damage.  This  they  did, 
and  in  the  doing  of  it  gave  no  excuse,  much  less  cause,  for  the  court  to 
permit  the  defendants  to  inject  the  matter  of  their  defense  into  the  tes- 
timony of  the  plaintiffs.  Their  case  ought  to  have  been  fairly  heard. 
In  the  cross-examination  of  Thomas,  after  it  had  already  been  latitudi- 
nous,  the  court  permitted  inquiry  as  to  the  contents  of  letters  showing  a 
countermand  of  the  order  by  defendants,  and  whether  he  had  not 
received  such  countermand.  In  like  manner  the  court  permitted  cross- 
examination  of  Smith  respecting  the  terms  of  the  contract,  allowed  the 
defendants  to  state  at  length  in  a  question,  the  alleged  oral  stipulation 
and  ask  if  it  was  true ;  and  if  he  did  not  say  he  was  authorized  to  «o 
make  the  agreement. 

It  needs  not  citation  of  authorities  to  show  that  a  party  in  the  cross- 
examination  of  a  witness  will  not  be  permitted  to  lead  out  new  matter 
constituting  his  own  case,  which  he  has  not  yet  opened  to  the  jury.  Such 
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conduct  has  been  repeatedly  denounced  by  the  courts  as  unfair  to  the 
opposite  party  and  disorderly.  The  admission  of  testimony  with  respect 
to  its  order  is  so  much  withiu  the  discretion  of  the  court  that  tries  the 
cause,  and  when  admitted  out  of  order  it  is  so  rare  that  a  party  has 
been  injured  thereby,  that  in  Pennsylvania  no  case  ha6  been  reversed 
for  the  sole  reason  that  too  much  latitude  was  allowed  in  cross-exam- 
ination. It  was  remarked  in  Jackson  v.  Litch^  62  Penn.  St.  451,  that 
for  error  in  permitting  cross-examination  a  case  will  not  be  reversed 
unless  discretion  has  been  abused,  or  it  is  apparent  that  the  partv  has 
been  injured.  Embodied  in  the  objectionable  questions  was  the  nearfr 
of  the  defense.  Why  were  such  questions  then  pressed,  if  not  to 
gain  advantage  ?  True,  the  answers  were  in  favor  of  the  plaintiffs,  but 
in  an  emphatic  way,  out  of  order,  the  defendants  made  the  jury 
have  their  answer  to  the  case,  and  placed  the  plaintiffs'  sole  witness  to 
the  making  of  the  contract  in  position  to  be  contradicted  by  two  of 
their  number.  We  think  the  injury  is  apparent,  and  unless  the  viola- 
tion of  a  settled  rule  of  practice  in  the  order  of  admission  of  testi- 
mony is  not  error,  the  third,  fourth  and  fifth  specifications  must  be  sus- 
tained. This  case  seems  to  be  such  a  one  as  will  be  reversed,  as  inti- 
mated in  Jackson  v.  Litch>  supra. 

The  matter  complained  of  in  the  first  and  second  specifications  was 
harmless,  it  was  only  a  step  toward  the  actual  defense  that  the  defend- 
ants were  about  to  exhibit  before  the  plaintiffs  closed.  There  is  no 
error  in  the  ruling  complained  of  in  the  fifth  specification  —  the  answer 
of  the  witness  was  part  of  a  conversation  on  a  subject  of  which  he 
testified  in  chief.  Nor  is  the  eighth  specification  sustained  —  no  objec- 
tion was  made  to  the  impertinent  testimony  therein  set  forth. 

Much  of  the  offer  which  is  the  subject  of  the  seventh  specification 
was  admissible;  the  court  was  not  bound  to  separate,  and  might  well 
have  refused  the  offer,  admitting  the  whole  was  error.  Therein  it  was 
proposed  to  prove  by  the  witness,  not  only  the  alleged  oral  agreement, 
but  that  "it  was  the  inducing  circumstance  on  the  part  of  the  defend- 
ants to  sign  the  agreement,  and  the  sole  reason  that  they  did  sign  it," 
and  that  Smith's  statement  induced  them  to  enter  into  the  agreement. 
It  was  competent  to  prove  all  that  was  said  and  done.  It  was  for  the 
jury  to  determine,  from  what  was  said  and  done  at  the  making  of  the 
contract,  whether  the  oral  agreement,  if  proved,  induced  the  defend- 
ants to  sign  the  written  one.  The  defendants  are  not  permitted  to 
testify  their  unexpressed  intent,  motive  or  belief,  at  the  time  they 
signed  the  contract.  The  thoughts  of  one  party  cannot  be  proved  to 
bind  the  other.  In  Spencer  v.  Colt,  39  Penn.  St.  314,  the  very  point 
was  decided.  The  same  principle  was  applied  in  Juniata  n.  cfe  Z. 
Association  v.  Hetzell^  103  id.  507. 

Of  course,  had  the  impertinent  testimony  been  excluded  the  learned 

i'udge  would  not  have  quoted  in  the  charge  what  Loose  testified  when 
ie  said  he  was  induced  to  sign  the  contract  on  the  basis  of  Smith's 
promises.     No  more  need  be  remarked  of  the  eleventh  specification. 

None  of  the  remaining  assignments  are  well  taken.  The  plaintiffs 
points  were  mostly  affirmed,  and  no  error  appears  in  the  answers.  What 
was  said  in  the  charge  was  correct,  and  did  not  mislead  the  jury  to 
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point  without  the  case.  If  the  instructions  were  inadequate  to  enable 
the  jury  to  openly  consider  the  testimony,  the  plaintiffs  might  have 
obtained  more  specific  instructions  by  properly  prepared  points,  the  case 
rarely  occurs  where  the  court  will  be  reversed  for  what  was  left  unsaid, 
if  what  was  said  did  not  mislead  the  jury  from  consideration  of  the  con- 
trolling facts  in  the  case,  provided  that  the  points  were  rightly  answered. 

It  is  in  the  power  of  a  party  to  obtain  specific  instructions  on  every 
thing  pertinent  to  the  issue.  When  he  omits  to  ask  them  he  cannot 
complain  because  they  were  not  given. 

With  reference  to  the  twenty-second  specification  of  error,  of  which 
much  was  said  at  the  argument,  we  note  that  it  is  the  latter  part  of  a 
sentence,  the  answer  to  plaintiff's  fourth  and  fifth  points,  beginning 
with  the  word  " as."  Had  "  that v  been  used  instead  of  "as"  then  the 
fact  would  clearly  have  been  submitted  to  the  jury.  It  seems  a  clerical 
error,  and  it  is  not  likely  that  the  jury  understood  they  were  not  to 
pass  upon  the  question  of  fact. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Philadelphia  and  Reading  R.  R.  Co.  v.  Getz  et  al. 

October  4,  1886. 

Railway  —  Damages  —  Measure  op  —  Owner  —  Tenant  for  Years — Removal 
— Fixtures.  • 

A  tenant  for  years  is  such  an  owner  of  an  estate  in  the  demised  land  as  is 
entitled  to  compensation  for  an  injury  done  by  a  railway  or  turnpike  corporation 
in  the  construction  of  its  highway,  and  in  measuring  the  damage  of  such  ten- 
ant, the  advantages  which  the  owner  of  any  other  estate  in  the  same  land  may 
derive  from  such  constructing  cannot  be  deducted.* 

The  rule  as  to  the  measure  of  damages  is  the  same  whether  the  claimant  be  a 
tenant  in  fee,  for  life,  or  for  years. 

A.  was  a  tenant  from  year  to  year  of  real  estate  used  as  a  marble-cutting  estab- 
lishment B.,  a  railway  company,  appropriated  a  portion  of  the  premises  for 
roadway  purposes.  Had,  that  if  the  appropriation,  etc.,  compelled  A.  to  remove 
his  business  to  another  place,  and  the  machinery,  fixtures,  etc.,  were,  in  conse- 
quence, depreciated  as  they  stood,  the  difference  between  the  value  of  the 
machinery  in  connection  with  the  business  on  the  property  and  its  value  to  be 
removed  and  applied  to  the  same  or  other  use,  was  a  proper  element  to  be  consid- 
ered in  measuring  the  damages  of  A.  Held,  also,  if  the  removal  was  a  neces- 
sary consequence  of  the  location  of  the  roadway,  then  the  ascertainment  of  the 
value  of  the  machinery,  as  it  stood  after  the  injury,  would  involve  the  consid- 
eration of  the  probable  and  reasonable  expenses  of  removing  it. 

Error  to  the  court  of  common  pleas  of  Berks  county. 

Hiram  S.  Getz  was  the  owner  of  a  tract  of  land  situate  on  the  cor- 
ner of  Canal  and  Spruce  streets,  Reading.  Upon  it  were  erected  some 
buildings,  among  them  a  marble  mill  and  warehouse,  and  machinery 
used  in  the  business  of  sawing  marble,  which  business  was  carried  on 
by  Hiram  8.  Getz  and  his  son,  as  the  firm  of  H.  S.  Getz  &  Co.  The 
firm  owned  the  machinery. 

On  the  8th  of  April,  1878,  the  Philadelphia  and  Reading  R.  R.  Co. 
surveyed  a  route  for  a  siding  or  branch  road,  from  the  West  Reading 
track,  on  Canal  street,  to  the  sheet  mill  of  the  Reading  Iron  Works, 
and  in  so  doing  condemned  and  took  a  corner  of  the  lot  of  Getz.  The 
proceeding  in  this  case  is  based  upon  the  petition  of  H.  8.  Getz  and  H. 

*  See  23  Eng.  Rep.  819. 
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B.  Getz  &  Co.,  for  an  assessment  of  damages  sustained  for  the  taking, 
etc.  Upon  a  former  trial  the  jury  allowed  Getz,  the  owner,  $2,700, 
but  under  the  ruling  of  the  court  nothing  was  allowed  the  lessees,  H. 
S.  Getz  &  Co.  A  writ  of  error  was  sued  out  by  both  H.  S.  Getz  and 
H.  S.  Getz  &  Co.,  and  the  lower  court  was  reversed.  See  9  Out.  547. 
Upon  the  second  trial  the  jnry  awarded  to  H.  S.  Getz  $2,760,  and  to 
H.  S.  Getz  &  Co.  $4,140. 

H.  S.  Getz  &  Co.  were  tenants  from  year  to  year.  The  premises  had 
originally  been  leased  by  written  instrument  to  Dresser  &  Linton  for 
the  period  of  four  years  and  nine  months,  from  the  1st  day  of  July, 
1873.  This  term  expired  April  1,  1878  ;  but  in  the  meantime  the 
firm  had  gradually  changed  its  composition  until  it  consisted  of  H.  S. 
Getz  and  his  son,  who  lield  on  to  the  premises  without  any  definite 
arrangement  as  to  time. 

The  railroad  was  located  on  the  8th  of  April,  1878,  but  the  actual 
construction  was  not  begun  and  possession  taken  until  November  of 
that  year.  H.  S.  Getz  &  Co.  remained  upon  the  premises,  and  con- 
tinned  their  business  there  for  three  years  after  the  location  of  the 
road,  being  two  years  beyond  the  term  during  which  the  land  was  con- 
demned, contesting  in  the  meanwhile,  by  injunction,  the  right  of  the 
railroad  company  to  cross  the  leased  premises,  which  proceedings  were 
finally  decided  in  favor  of  the  railroad  company. 

Jeff.  Snyder  and  Geo.  F.  Boer,  for  plaintiff  in  error.  Railroad  Co. 
v.  My,  11  Out.  173  ;  North  Penna.  R.  R.  Co.  v.  Davis,  2  C.  238  ; 
Booker  v.  R.  R.  Co.,  5  A.  &  E.  E.  E.  Cases,  357 ;  Mock  v.  Patchin,  42 
N.  Y.  175. 

R.  Willis  Bland  and  A.  G.  Green,  for  defendants  in  error. 

Clabk,  J.  Hiram  S.  Getz,  one  of  the  plaintiffs,  is  the  owner  in  fee 
of  a  lot  of  ground  at  the  south-west  corner  of  Spruce  and  Carrol  streets, 
in  the  city  of  Eeading,  fronting  one  hundred  and  ten  feet  on  the  for- 
mer, and  eighty-one  feet  on  the  latter  street;  and  having  thereon 
erected  a  mill  and  machinery,  used  for  sawing  marble,  and  for  the 
manufacture  of  marble  products,  to  which  business  the  lot  was  mainly 
devoted.  A  small  triangular  portion  of  this  lot,  covered  by  the  marble 
mill  on  the  corner  of  the  streets  named,  was  appropriated  by  the  com- 
pany for  the  use  of  its  tracts,  and  it  is  claimed,  on  part  of  the  plaintiffs, 
that  by  the  appropriation  of  this  particular  portion  of  the  lot,  the 
residue  is  greatly  depreciated  in  value,  not  only  to  Hiram  S.  Getz,  the 
owner  in  fee,  but  to  H.  S.  Getz  &  Co.,  who,  as  tenants  from  year  to 
year,  were  occupying  the  premises  and  prosecuting  the  business 
aforesaid.  The  jury  found  for  the  plaintiffs  in  the  sum  of  $6,900 ; 
$2,760  of  this  sum  in  favor  of  H.  S.  Getz,  and  $4,140  in  favor  of  H. 
S.  Getz  &  Co.  There  is  no  complaint  as  to  the  amount  of  damages 
found  for  the  owner  in  fee,  the  assignments  of  error  relate  exclusively 
to  that  portion  of  the  judgment  in  favor  of  the  tenants. 

It  is  a  rule  of  law  well  settled  in  this  State,  that  a  tenant  for  vears  is 
the  owner  of  an  estate  in  the  land,  and  is  entitled  to  compensation  for 
an  injury  done  by  a  railroad  or  turnpike  company,  in  the  construction 
of  the  road ;  the  advantages  which  the  owner  or  owners  of  any  other 
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estate  in  the  land  may  derive  from  the  road  cannot  be  deducted  from 
the  claim  of  the  tenant  for  years.  Turnpike  Road  v.  Brosiy  10  Harris, 
29 ;  N.  P.  R.  R.  Co.  v.  Davis,  26  Penn.  St.  228.  He  is  entitled  to 
compensation  according  to  his  interest.  Brown  v.  Powell,  1  Casey,  230. 
We  do  not  understand  the  existence  of  this  rule  as  to  the  right  of  H. 
S.  Getz  &  Co.  to  recover  damages  here  to  be  denied  ;  it  is  urged,  how- 
ever, that  the  court  erred,  as  to  the  measure  of  damages,  and  as  to  the 
matters  proper  to  be  considered  by  the  iury  in  computing  them. 

The  measure  of  compensation  to  be  allowed  in  all  cases ihas  been  very 
often  declared  in  the  decisions  of  this  court,  and  very  recently  has  been 
fully  stated  in  Pittsburgh,  Bradford  &  Buffalo  R.  Co.  v.  McCloskey, 
43  Leg.  Int.  29.  "Whether  the  assessment  of  damages  be  to  the  tenant 
in  fee,  for  life,  or  for  years,  the  rule  as  to  the  measure  of  damages  is 
precisely  the  same.  What  was  the  value  of  the  property,  that  is  to  say, 
the  tenant's  interest  therein,  unaffected  by  the  injury  ?  What  was  its 
value  as  affected  by  the  injury?  The  difference  is  the  true  measure  of 
compensation.  The  damages  must  be  measured  according  to  the 
market  value  for  any  useful  purpose,  and  the  estimate,  both  before  and 
after  the  injury,  must  embrace  all  the  buildings,  machinery,  etc.,  which 
gave  to  the  property  its  distinctive  character  as  a  marble  mill.  It  was 
proper,  therefore,  to  inquire  what  the  property  of  H.  S.  Getz  &  Co., 
not  onl^r  the  lease,  but  the  machinery  and  fixtures  used  in  connection 
therewith,  was  worth  before  and  after  it  was  affected  by  the  injury. 
This  was  the  only  way  the  jury  could  accurately  ascertain  the  true 
amount  of  damages  to  which  the  tenants  were  entitled. 

If  the  location  of  the  railroad  so  affected  the  property  as  to  compel 
the  removal  of  the  business  conducted  by  the  tenants  to  another  place, 
and  there  was  some  evidence  to  that  effect,  and  the  machinery,  fixtures, 
etc.,  were  in  consequence  depreciated  as  they  stood,  it  is  clear,  as  was 
said  when  the  case  was  here  before  —  9  Out.  547  —  that  the  difference 
between  the  value  of  the  machinery  in  connection  with  the  business 
conducted  on  the  property  and  its  value  to  be  removed  and  applied  to 
the  same  or  other  use,  was  a  proper  element  of  damage  to  be  considered 
by  the  jury. 

If  the  removal  was  in  fact  the  necessary  consequence  of  the  location 
of  the  road,  then  the  ascertainment  of  the  value  of  the  machinery  as  it 
stood  after  the  injury  would  seem  to  involve  the  consideration  of  the 
probable  and  reasonable  expenses  of  removing  it ;  if  the  location  of  the 
road  did  not  necessitate  a  removal,  then  the  machinery,  fixtures,  etc., 
were  not  depreciated  from  that  cause  ;  but  there  was  some  evidence 
that  the  removal  was  the  necessary  result  of  the  location,  and  this  was, 
we  think,  sufficient  to  admit  the  evidence  as  to  the  probable  expenses. 
It  is  true  the  tenancy  might  have  been  terminated  at  the  end  of  the 
current  year,  and  a  removal  thus  compelled  at  the  expense  of  the  ten- 
ants, but  under  the  special  circumstances  of  this  case,  we  cannot  assume 
that  it  would  have  been  terminated  ;  in  fact  it  was  not,  and  the  com- 
pany cannot  be  absolved  from  the  direct  and  necessary  consequence  of 
their  own  act,  because  of  a  contingency  that  might  or  could  have 
happened  at  the  end  of  the  year.  The  determination  of  the  lease,  as 
an  estate  in  the  land,  was  of  course  to  be  estimated  upon  the  residue  of 
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the  current  year  only,  and  of  the  machinery  as  it  was  connected  with 
the  leasehold  property  at  the  time,  according  to  the  value  thereof, 
before  and  after  the  injury ;  and  as  to  the  latter,  the  expenses  of  a  com- 
pulsory removal,  upon  failure  of  the  remedy  by  injunction,  were,  we 
think,  properly  considered. 

The  charge  of  this  branch  of  the  case  is  not  as  specific,  perhaps,  as  it 
might  have  been ;  the  rule  as  to  the  measure  of  damages  was  stated  in 
a  somewhat  general  manner,  but  we  cannot  say  that  it  was  in  any  respect 
erroneous.  When  in  a  civil  case  no  request  is  made,  the  mere  omission 
to  charge  upon  a  particular  point  is  not  ground  of  error.  Fox  v.  Fox, 
96  Penn.  St.  60. 

The  judgment  i6  affirmed. 


Dreisbach  v.  Mechanics'  National  Bank  of  Philadelphia. 

October  4,  1886. 

Attachment  —  Act  op  1869  —  Service  —  Seizure  —  Lien  —  Commencement 
—  Assignee  for  the  Benefit  of  Creditors  —  Garnishee. 

To  effect  a  good  service  of  a  writ  of  attachment  under  the  act  of  March  17, 
1869,  it  is  not  necessary  for  the  officer  to  take  manual  possession  of  the  property 
.   attached  at  the  time  of  the  service. 

The  lien  of  an  attachment  issued  under  the  act  of  March  17,  1869,  commences 
from  the  time  the  writ  is  issued  and  comes  to  the  hands  of  the  proper  official  for 
service. 

An  attachment  under  the  act  of  1869  issued  April  16,  1883,  against  C,  a  bank, 
and  was  served  on  the  bank  officers  April  17,  1883.  On  April  26,  1883,  C.  made 
an  assignment  to  D.  for  the  benefit  of  creditors.  On  June  5,  1883,  the  attachment 
was  served  on  D.  as  garnishee.  Six  days  later  the  writ  of  attachment  was  returned. 
Held,  D.  was  bound  by  it. 

Error  to  the  court  of  common  pleas  of  Carbon  county.  The  facts  are 
sufficiently  stated  in  the  opinion. 

Freyman  &  Kiefer,  for  plaintiff  in  error.  Morgan  v.  Watmough,  5 
Wh.  123 ;  Penn.  M.  E.  Co.  v.  Penrock,  1  S.  249  ;  Wallaston  v.  Good- 
ale,  8  Conn.  332;  Hechnan  v.  Messinger,  13  Wr.  465. 

Edward  Harvey,  for  creditors  of  the  Miners'  Bank,  who  claim  the 
fund  under  the  general  assignment.  The  mere  issue  of  an  attachment 
has  no  force  as  against  the  defendant's  property,  either  in  reference  to 
his  rights,  or  to  those  of  third  persons,  therein  ;  nor  has  its  lodgment  in 
the  hands  of  an  officer ;  but  its  effect  is  to  be  dated  from  the  time  of 
its  actual  service.  Drake  Attachments,  §  221.  It  does  not  answer  for 
the  officer,  in  such  case,  to  return  that  he  attached  ;  he  should  return 
his  doings,  and  leave  the  court  to  determine  whether  they  constituted 
an  attachment.  Drake  Attachments,  §  205.  The  correct  form  of  return 
is :  "I  have  seized  and  taken  into  my  possession  the  property  of  the 
defendant."  Kneeland  Attachments,  495.  To  constitute  attach- 
ment of  goods,  the  officer  must  have  the  actual  possession  and  custody 
of  them.  Lane  v.  Jackson,  5  Mass.  157.  "  They  mu6t  not  be  left 
under  the  control  of  the  debtor."  Per  Parker,  Ch.  J.,  Train  v. 
Wellington,  12  Mass.  497.  In  executing  the  writ,  the  officer  should 
act  in  conformity  to  the  law  under  which  he  proceeds ;  for,  if  the  ser- 
vice be  illegal,  no  lien  is  created  on  the  property.     Drake  on  Attach- 
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ments,  §  194;  Gardner  v.  Bart,  2  Richardson,  601.  The  act  of  1869  is  in 
derogation  of  the  common  law  and  must  be  strictly  construed.  Esterltfs 
Appeal,  54  Penn.  St  192 ;  Biddle  v.  Black,  99  id.  380 ;  Bam  v. 
Zimmerman,  8  Phila.  233 ;  Mayer  v.  Kellogg,  1  W.  N.  0.  134;  Band 
v.  Wheeler,  id.  282;  Weldman  v.  J^Aar,  id.  360:  Teneyck  v.  Z7<?#. 
man  &  Co.,  2  id.  82 ;  Chase  v.  Lennox,  id.  487.  The  words  "  capable 
of  manual  seizure"  are  clear  and  easily  understood.  This  form  of  ser- 
vice is  made  the  "  duty  "  of  the  officer,  where  the  property,  moneys, 
etc,  are  actually  in  the  possession  of  the  defendant  The  alternative 
method  of  *ervice  can  only  be  followed  when  they  are  in  tho  hands  or 
possession  of  others  "  from  whom  it  is  due  or  owing,  or  whose  duty  it 
is  to  account  for  the  same."  In  Shrvoer  v.  Harbaugh,  37  Penn.  St. 
401,  which  arose  under  the  foreign  attachment  act,  Loweie,  Ch.  J.,  says : 
"  The  statute  plainly  requires  a  seizure  of  the  property,  if  it  be  susceptible 
of  it,  and  within  his  reach,  and  the  garnishee  has  a  right  to  insist  upon 
this  as  a  part  of  the  service  of  the  writ."  And  where  this  is  not  done, 
the  learned  justice,  on  page  402,  says :  "  Surely,  therefore,  the  garnishee 
cannot  be  treated  as  the  sheriff's  bailee  of  them."  In  Maris  v.  Sohermer- 
horn,  3  Whart  13,  it  was  held  that  where  the  service  was  defective  the 
garnishee  might  avail  himself  of  it  on  the  scire  facias.  And  in  Duffee 
v.  Records,  12  W.  N.  C.  287,  the  case  was  macleto  turn  on  due  service 
and  regularity  of  return.  To  constitute  a  proper  service  the  officer  is 
supposed  to  have  the  property  in  his  immediate  personal  control.  Titus- 
vMe  l?vn  Works  Appeal,  77  Penn.  St.  107.  He  must  take  the  prop- 
erty into  his  possession.     1  Tricket  Liens,  §  465. 

In  Bays  v.  Gillespie,  35  Penn.  St.  156,  this  court  said:  "In  so 
severe  a  proceeding  as  a  foreign  attachment  we  cannot  doubt  that  the 
prescribed  form  of  serving  the  writ,  in  order  to  attach  real  estate,  must 
be  strictly  pursued."  Without  doubt  the  statutory  mode  of  service  on 
personal  property  should  be  pursued  for  the  same  as  well  as  stronger 
reasons.  In  Lambert  v.  Chauis,  35  Penn.  St.  156,  in  note,  Sharswood, 
P.  J.,  says :  "  It  is  evidently  the  duty  of  the  sheriff  to  make  return  of 
the  mode  in  which  the  writ  has  been  served."  These  two  cases  are 
regarded  as  authority  by  this  court  in  Vandegrift  <&  FormarCs  Appeal, 
83  Penn.  St.  130.  In  a  case  arising  under  the  act  of  July  12,  1842, 
this  court  held  that  the  constable,  in  nis  return,  must  state  specifically 
what  he  has  attached,  and  the  manner  in  which  he  has  executed  his 
writ.  WaJbert  v.  Fackler,  32  Penn.  St.  452;  Bryan  v.  Trout,  90 
id.  492. 

J.  Sergeant  Price  and  Qraig  &  Loose,  for  defendant  in  error.  We 
contend  that  the  sheriff  properly  attached  the  moneys,  and  that  his 
return  thereof  is  sufficient  and  created  a  lien  on  all  the  property  of  the 
Miners'  Bank  including  this  money.  The  attachment  was  a  lien  upon 
the  moneys  in  question  from  the  time  the  writ  was  issued  and  came 
into  the  hands  of  the  sheriff  for  service.  This  is  evident  from  the  act 
of  March  17,  1859,  itself,  and  it  has  been  expressly  so  decided  by 
this  court  in  The  Philadelphia  National  Bank  v.  JSUgert  et  at,  3 
Pennyp.  437,  where  ii;  is  held  that  it  is  not  necessary  to  continue  the 
lien  of  the  execution  that  the  personal  property  levied  on  should  be 

Vol.  IX.— 8  1088 


Digitized  by 


Google 


18  The  Eastern  Reporter.  |Tenn. 

taken  into  actual  possession.  It  is  sufficient  if  it  be  forthcoming  to 
answer  the  exigencies  of  the  writ  Dvrr<m&?%  Adm'rs  v.  Com- 
monwealthy  1  Harr.  160.  The  rule  is  if  goods  be  left  in  defendant's 
possession  with  plaintiffs  permission,  the  Gen  is  not  lost,  unless  there 
be  fraud.  Keyset  %  Appeal^  1  Harr.  409.  It  has  been  repeatedly  held 
that  personal  property  may  be  attached  without  the  officer  touching  it. 
Drake  Attach.,  §  244.  Where  the  officer  made  a  return  that  he  had 
"  levied "  the  writ  on  certain  personal  property,  it  was  held  that  the 
term  could  only  mean  a  legal  levy  which  included  a  seizure  of  the 
property.  Baldwin  v.  Conger \  9  Smedes  &  Marsh.  516 ;  Drake  Attach., 
§  205.  The  levying  of  an  attachment  may  be  done  without  either  hand- 
ling the  goods  or  taking  them  into  possession  and  the  property  fully 
bound  by  it,  and  be  in  the  officer's  power  and  the  owner's  possession 
thereby  divested.  Paxton  v.  Steeled,  2  Barr,  93.  In  Duffee  v.  Records^ 
12  W.  N.  C.  287,  it  was  held  that  an  attachment  under  the  act  of 
March  17,  1869,  was  duly  served  and  regularly  returned,  and  that  the 
money  was  bound  by  the  first  attachment  although  it  was  not  taken  in 
possession  by  the  officer  serving  that  attachment  but  allowed  to  remain 
in  the  hands  of  the  garnishee. 

Green,  J.  An  examination  of  the  sheriffs  return  in  this  case  shows 
that  he  complied  literally  and  specifically  with  all  the  requirements  of 
the  second  section  of  the  act  of  17th  of  March,  1869 — Bright.  Purd.  54, 
pi.  74 — in  serving  the  writ.  The  act  directs  that  the  attachment 
"  shall  be  served  by  the  sheriff,  etc.,  by  attaching  so  much  of  the  money, 
stocks,  rights  in  action,  evidences  of  debt  or  ether  property  of  said 
party  defendant  not  exempt  by  law  from  sale  upon  execution  as  will  be 
sufficient  to  pay  the  debt  demanded,  with  costs ;  and  shall  deliver  to 
said  defendant  or  defendants,  or  one  of  them,  a  copy  of  said  attachment 
with  an  inventory  of  the  property  or  other  thing  attached,  if  said  party 
defendant  can  be  found  within  the  county."  The  sheriff's  return 
declares  that  he  "  served  the  within  writ  of  attachment  on  the  defend- 
ant therein  named,  to-wit :  The  Miners'  Bank  of  Summit  Hill,  on  the 
17th  day  of  April,  A.  D.  1883,  by  attaching  all  the  money,  stocks, 
rights  in  action,  evidence  of  debt  and  all  other  property  of  the  said  party 
defendant,  as  within  commanded,  to-wit:  One  bank  counter  and  desk 
with  wire  attachments ;  one  Hall's  fire-proof  safe,  two  lamps,  one  writing 
desk,  eight  chairs,  one  stove  and  pipe,  and  all  the  moneys  of  said  defend- 
ant in  said  Hall's  fire-proof  safe,  to-wit :  $1,751.51,"  etc.,  etc.,  including 
real  estate,  with  a  long  description,  "  and  delivered  to  the  said  defendant 
a  true  and  attested  copy  of  said  attachment,  with  an  inventory  of  the 
property  and  other  things  attached  ;  the  said  writ  of  attachment  was 
served  on  the  defendant  by  reading  the  same  to  F.  C.  Rutter,  president 
of  said  defendant,  and  F.  W .  Abbott,  cashier  of  said  defendant,  and  the 
copies  of  the  said  attachment,  and  the  same  inventories  were  delivered 
to  said  F.  C.  Rutter,  president,  and  F.  W.  Abbott,  cashier  of  said 
defendant."  The  second  section  of  the  act  is  the  onl^r  one  which  makes 
provision  as  to  the  manner  and  character  of  the  service.  By  the  third 
section  it  is  made  the  duty  of  the  officer  serving  the  attachment  to  take 
the  property  into  his  possession  when  the  same  is  capable  of,  nanual 
seizure.     But  the  performance  of  this  duty  is  not  made  a  requisite  to 
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the  validity  of  the  service.  It  is  not  a  part  of  the  service,  and  the  second 
section  in  directing  the  manner  of  service  enjoins  no  duty  of  taking  pos- 
session. It  was  very  earnestly  argued  for  the  plaintiff  in  error  that  because 
there  was  no  actual  taking  of  possession  of  the  property  attached,  the 
writ  acquired  no  hen,  and,  therefore,  the  property  passed  to  the  assignee 
of  the  defendant  bank  divested  of  any  lien  by  reason  of  the  attach- 
ment We  have,  however,  decided  that  the  lien  of  the  writ  commences 
from  the  time  the  writ  is  issued  and  comes  in  the  hands  of  the  proper 
officer  for  service,  and  that  to  effect  a  valid  service  it  is  not  necessary 
for  the  officer  to  take  manual  possession  of  the  property  attached  at  the 
time  of  the  service.  National  Bank  v.  Hilgert,  3  Pennyp.  437 ;  Jaf 
fraifs  Appeal,  101  Penn.  St.  583. 

In  the  latter  of  these  cases  Mr.  Justice  Gordon,  in  an  exhaustive 
review  of  the  subject,  showed  that  the  service  of  a  writ  of  foreign  attach- 
ment was  complete  aud  constituted  a  seizure  of  the  goods  when  the 
officer  complied  with  the  terms  of  the  act  by  going  to  the  store  of  the 
defendant  and  declaring,  in  the  presence  of  two  credible  witnesses, 
that  he  attached  the  goods  in  the  store  and  made  known  the  contents 
of  the  writ  to  the  persons  in  possession.  In  that  case,  as  in  this,  it  was 
contended  that  because  another  section  of  the  act  made  it  the  duty  of 
the  officer  to  take  possession  of  the  goods  attached,  the  service  of  the 
writ  was  invalid  and  no  lien  was  acquired.  But  our  brother  said, 
expressing  the  opinion  of  this  court,  that  this  clause  of  the  act 
was  only  "declarative  of  the  sheriff's  responsibility  with  reference 
to  the  goods  which  the  law,  by  virtue  of  the  levy,  nas  put  into  his 
possession  or  power."  He  adds,  "  the  error  is  found  in  the  attempt  to 
make  that  language  directory  which  is  purely  descriptive  and 
definitive.  Where  trie  property  is  of  a  particular  character — that  is, 
where  it  is  of  a  kind  which  is  susceptible  of  manual  seizure,  the  sheriff 
must,  at  his  own  peril,  so  secure  it  that  it  may  be  forthcoming  on  the 
final  disposition  of  the  case.  But  how  he  is  to  secure  it  is  not  said, 
except  that  inter  alia,  he  may  for  that  purpose  take  the  bond  of  the 
garnishee.  AH  this,  however,  is  no  more  than  is  the  responsibility  cast 
upon  the  sheriff  as  to  goods  seized  upon  &fi.  fa" 

He  also  reviews  the  cases  of  Pennsylvania  Railroad  Co.  v.  Pen- 
nock,  51  Penn.  St.  244,  and  Morgan  v.  WabmougK,  5  Wh.  127,  cited 
and  relied  upon  there  as  here,  and  shows  them  to  be  inapplicable  for 
reasons  as  pertinent  to  the  present  case  as  to  that.  We  see  no  material 
difference  between  that  case  and  this.  The  duty  of  the  sheriff  is  prac- 
tically the  same  under  each  act,  so  far  as  the  possession  of  the  goods  is 
concerned.  Under  the  one  if  they  are  capable  of  manual  occupation 
he  is  bound  to  secure  them  to  answer  and  abide  the  judgment  of  the 
court  Under  the  other  it  is  his  duty  to  take  possession  of  them  if 
capable  of  manual  seizure,  the  object  in  both  cases  being  that  the  goods 
may  be  forthcoming  when  required. 

He  is  subject  to  the  same  duty  when  levying  upon  goods  under  ekfi. 
fa.,  yet  he  may  leave  them  in  the  possession  of  the  defendant  without 
impairing  the  lien  of  the  writ.  In  Paxton  v.  Steeled,  2  Penn.  St.  93, 
Skrgkaot,  J.,  said :  "  It  is  not  necessary  to  constitute  trespass  by  an 
officer  who  executes  a  writ  of  attachment  on  chattels,  to  prove  any  man- 
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ual  handling  of  the  property,  or  taking  them  into  possession.  The 
levying  of  tne  attachment  may  be  done  without  these  acts,  and  the 
property  be  fully  bound  by  it  and  be  in  the  officer's  power  and  posses- 
sion, and  the  owner  divested  of  the  possession." 

In  Duffer  v.  Records,  12  W.  N.  C.  287,  a  sum  of  money  belonging 
to  the  defendant  was  in  the  hauds  of  the  garnishee,  and  was  attached 
under  the  act  of  17th  March,  1869,  but  was  left  in  the  possession  of  the 
garnishee.  "We  held  the  service  to  be  good  and  that  the  lien  attached 
because  of  the  service  and  return. 

In  addition  to  the  foregoing  considerations  we  cannot  regard  the 
garnishee  Dreisbach  as  any  other  than  the  mere  representative  of  the 
defendant  bank  of  which  he  is  the  voluntary  assignee,  and  clothed  with 
no  other  or  higher  rights  than  were  possessed  by  it.  Such  undoubtedly 
is  the  tenor  of  all  the  decisions.  In  Kent)  Santee  &  Co?s  Appeal,  7 
Norr.  167,  Paxton,  J.,  said:  "An  assignee  for  creditors  is  not  a 
purchaser :  he  is  a  mere  volunteer ;  the  assignee  claims  through  the 
assignor ;  his  rights  rise  no  higher ;  the  creditors  claim  through  the 
assignee ;  they  nave  his  title,  nothing  more."  To  the  same  effect  are 
Morrii  Appeal,  7  Norr.  368 ;  Melton's  Appeal,  8  Cas.  121 ;  Bullitt 
db  Fairtharne  v.  The  Church,  2  id.  108,  and  Fulton's  Estate,  1  Smith, 
204.  Inasmuch,  therefore,  as  the  defendant  bank  could  not  have 
alleged  the  invalidity  of  the  attachment  because  the  money  attached 
was  left  in  its  own  possession,  its  voluntary  assignee  for  the  benefit  of 
creditors  is  similarly  and  equally  disabled.  The  assignee  was  served  as 
garnishee  with  the  writ  in  this  case  before  its  return,  and  is,  therefore, 
as  well  bound  by  it  as  the  defendant.  The  jury  has  found  especially 
that  this  assignee  had  in  his  possession  at  the  time  of  the  trial  the  very 
sum  of  money,  $1,751.51,  which  was  in  the  bank's  6afe  when  the 
attachment  was  issued  and  served,  and  that  he  took  possession  of  it  as 
assignee  under  the  bank's  deed  of  assignment  to  him,  dated  May  2, 
1883.  In  these  circumstances  we  see  no  reason  why  he  is  not  equally 
bound  with  the  bank  for  the  return  of  the  money  under  this  attachment. 

Judgment  affirmed. 

Lebanon  Mutual  Insukancb  Company  v.  Humes. 

October  4,  1886. 
Insukancb — Premium — Payment  —  Mutual  Understanding — Waiver. 

B.  was  the  recognized  agent  of  C,  an  insurance  company,  for  the  purpose  of 
securing  risks,  receiving  premiums,  etc. ;  in  his  dealings  with  C.  he  was  made 
its  personal  debtor  for  premiums  on  all  policies  issued  through  him,  periodically 
accounting  therefor,  whether  the  money  was  received  by  him  from  the  persons 
to  whom  the  policies  were  issued  or  not,  and  in  his  dealings  with  the  insured,  he 
treated  them  as  his  personal  debtors,  charging  them  on  his  books  with  the  pre- 
miums, and  in  time,  sending  them  bills  in  his  own  name;  he  effected  an  insur- 
ance upon  a  building  of  D. ,  which  insurance  was  at  the  expiration  of  the  period 
for  which  it  was  to  run  renewed;  D.  did  not,  upon  the  renewal,  pay  the  pre- 
mium; some  days  after  the  issuing  of  the  renewed  policy,  the  property  insured 
was  burned;  the  following  day  D.  paid  over  the  premium  for  the  renewal  to  B., 
who  forwarded  it  to  C. ,  who  refused  to  receive  it  because  of  the  alleged  failure 
to  comply  with  the  following  condition  in  the  policy  issued.  If  the  assured 
"  shall  have  neglected  to  pay  the  premium  .  then,  and  in  every  such 

case,  the  policy  shall  be  null  and  void."  Held,  that  the  mutual  understanding 
between  the  parties,  to- wit,  that  a  short  credit  would  be  given  by  C.  to  B.,  ana 
by  him  to  D.,  justified  a  recovery  by  D.  in  an  action  upon  the  policy. 
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Error  to  the  court  of  common  pleas  of  Centre  county.  The  facts 
are  set  forth  in  the  syllabus. 

Adam  Soy,  for  plaintiff  in  error.  The  payment  of  the  premium 
was'absolutely  essential  to  protect  the  assured,  and  a  condition  that 
could  not  be  waived  unless  the  same  was  in  writing.  Such  is  the 
principle  of  Waynesboro  Mutual  Fire  Insurance  Company  v.  Conover, 
2  Out  385,  and  of  Universal  Mutual  Fire  Insurance  Compomy  v. 
Weiss  Brothers,  10  id.  20.  "  The  premiums  are  the  very  bread  upon 
which  the  company  feeds ;  all  its  sustenance  and  ability  to  pay  its  losses 
are  drawn  from  this  source,  and  the  payment  constitutes  the  only  con- 
sideration and  just  title  of  the  insured  to  demand  payment  of  the  loss." 
Marland  v.  Royal  Insurance  Company,  21  P.  F.  S.  396. 

Beaver  dk  Oephari,  for  defendants  in  error.  It  has  been  settled  upon 
abundant  authority  that  insurance  companies  may  waive  the  provisions 
of  their  policies  by  their  general  dealings  through  their  agents  with  the 
insured.  May  Ins.,  §  360  ;  Carson  v.  Jersey  City  Fire  Ins.  Co.,  38 
Am.  Rep.  584;  Woody  v.  Old  Dominion  Ins.  Co.,  31  id.  732.  See, 
also,  Girard  Life  Ins.  Co.,  administrator  of  Edward  Megwrgee,  v. 
Mutual  Life  Ins.  Co.  of  Neto  York,  36  Penn.  St.  236;  Helme  y. 
Philadelphia  Life  Ins.  Co.,  61  id.  107 ;  Coursm  v.  Pennsylvania 
Ins.  Co.,  46  id.  330.  In  Miller  v.  Life  Ins.  Co.,  12  Wall.  285,  where  the 
insurance  company  instructed  its  agents  not  to  deliver  policies  until  the 
whole  of  the  premiums  are  paid,  as  the  same  will  stand  charged  to  their 
account  until  the  premiums  are  delivered ;  and  the  agent  did,  neverthe- 
less, deliver  a  policy,  giving  a  credit  to  the  insured  and  waiving  a  cash 
payment, — held,  that  the  company  being  a  6tock  company  was  bound. 
In  Insurance  Co.  v.  Coll,  20  Wall.  560,  the  supreme  court  of  the 
United  States  has  gone  so  far  as  to  determine  that  insurance  may  be 
binding  without  the  issuing  of  a  policy  and  without  the  payment  of 
the  premium  upon  a  mere  preliminary  contract;  and,  indeed,  a  very 
large  portion  of  the  insurance  business  of  the  country  is  done  upon  that 
basis.  In  the  United  States  circuit  court  for  the  district  of  Colorado, 
in  a  case  tried  before  Hallet,  J.,  and  MoCbaby,  Cir.  J.,  the  principle 
for  which  we  contend  was  broadly  stated  and  clearly  defined.  The 
policy  was  forwarded  to  the  insured  by  mail  by  the  agents  with  a  bill 
for  the  premium,  in  which  the  insured  was  set  down  as  debtor  to  the 
agents.  The  premium  was  not  remitted  until  after  the  loss.  The 
policy  stipulated  that  it  should  not  be  binding  until  the  payment  of  the 
premium,  and  the  agents  claimed  that  they  were  personally  liable  to 
the  company  for  the  premium.  The  agents  were  accustomed  to  deliver 
policies  after  the  payment  of  the  premium,  with  the  apparent  consent 
of  the  company.  Meld,  that  payment  was  waived  by  delivering  the 
policy,  and  the  company  was  liable  for  the  loss.  FanJde  v.  Pennsyl- 
vania Fire  Ins.  Co.,  12  Ins.  Law  Jour.  614.  This  case  wasYelied  upon 
in  the  court  below,  and,  undoubtedly,  had  a  large  influence  in  shaping 
the  decision  of  the  court. 

Stebbett,  J.  One  of  the  conditions  of  the  policy  in  suit  is,  if  the 
assured  "  shall  have  neglected  to  pay  the  premium  .  .  .  then  and 
in  every  such  case  the  policy  shall  be  null  and  void." 
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The  alleged  breach  of  this  condition  is  the  only  defense  interposed 
by  the  insurance  company. 

The  policy,  issued  April  24,  1882,  for  one  year  from  that  date,  was 
twice  renewed.  The  nrst  renewal  certificate  is  dated  April  4,  1883, 
to  take  effect  at  expiration  of  original  risk,  and  the  second,  April  1, 
1884,  to  take  effect  on  the  twenty-fourth  of  that  month.  In  both  of 
these  certificates  issued  by  the  secretary  under  seal  of  the  corporation, 
the  payment  of  $30,  renewal  premium, by  the  assured  is  acknowledged ; 
but  in  point  of  fact  the  first  was  paid  to  the  company  on  June  4,  1883, 
and  the  second  was  remitted  to  Mr.  Tredick,  agent  of  the  company, 
on  May  3,  1884,  next  day  after  the  fire,  and  was  by  him  immediately 
forwarded  to  plaintiff  in  error,  who  refused  to  receive  or  recognize  it  as 
a  payment,  for  the  reason  that  the  property  covered  by  the  policy  was 
destroyed  before  the  renewal  premium  was  paid  or  tendered. 

On  the  trial  evidence  was  received  tending  to  show  that  Tredick, 
through  whom  the  insurance  was  placed,  was  the  recognized  agent  of 
the  company  for  the  purpose  of  securing  risks,  receiving  and  remitting 
premiums,  etc.;  that  in  his  dealings  with  the  company  he  was  made  its 
personal  debtor  for  premiums  on  all  policies  issued  through  him,  and 
that  he  periodically  accounted  to  it  tlierefor,  whether  the  money  was 
received  by  him  for  the  persons  to  whom  the  policies  were  issued  or 
not ;  that  he  made  the  persons  or  firms,  to  whom  he  delivered  policies, 
his  personal  debtors,  and  dealt  with  them  in  that  relation,  charging 
them  with  the  premiums  on  his  books,  sending  them  bills  in  his  own 
name,  and  making  himself  responsible  to  the  company  for  the  same, 
and  that  the  bills  for  premiums  were  generally  rendered  some  time 
during  the  month  after  the  insurance  was  effected. 

The  admission  of  this  evidence  was  excepted  to  and  is  the  subject  of 
complaint  in  the  first  three  specifications  of  error.  In  submitting  the 
case  to  the  iury,  on  the  evidence  above  mentioned,  the  learned  judge 
instructed  them  in  substance  to  find  for  the  plaintiffs  if  they  were 
satisfied  as  to  the  truth  of  the  facts  alleged  by  them.  These  instruc- 
tions are  also  assigned  for  error  in  the  fourth  to  seventh  specifications 
inclusive. 

In  view  of  the  testimony,  the  instructions  under  which  it  was  sub- 
mitted, and  the  verdict  in  favor  of  plaintiffs  for  the  full  amount 
claimed  by  them,  the  jury  must  have  found  all  the  controlling  facts  in 
their  favor.  They  must  have  found,  among  other  things^  that  the 
relations  existing  between  the  company,  Tredick,  its  agent,  and  the 
assured  were  of  6uch  a  character  that  it  could  not  be  truthfully  said  the 
latter  neglected  to  pay  the  last  renewal  premium.  To  visit  upon  them 
the  consequences  of  neglect  to  pay  the  premium  it  should  appear  they 
were  in  default,  that  tne  premium  was  payable  on  delivery  of  the 
renewal  certificate  or  within  a  specified  time  thereafter,  and  that  they 
had  neglected  to  pay  it  accordingly.  The  finding  of  the  jury,  however, 
negatives  any  sucn  conclusion.  They  found  the  established  course  of 
dealing  between  the  three  parties  concerned  was,  that  Tredick,  the 
agent,  was  treated  as  debtor  to  the  company  for  premiums  on  all 
policies  or  renewal  certificates  procured  through  him,  whether  he 
received  such  premiums  from  the  parties  in  whose  favor  they  were 
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issued  or  not,  and  that  he  was  not  expected  to  account  and  pay  to  the 
company  until  a  statement  was  rendered  during  the  next  succeeding 
month ;  that  as  between  Tredick  and  the  assured,  the  latter  were  not 
expected  to  pay  in  advance,  but  upon  demand  made  by  him  a  month 
or  more  after  the  insurance  was  effected.  If  such  was  the  mutual 
understanding  of  the  parties  —  and  the  jury  has  impliedly  found  it 
was —  it  would  be  a  mere  travesty  of  justice  to  hold  that  they  neglected 
to  pay  the  premium  in  question,  and  thus  permit  the  company  to  shirk 
the  payment  of  an  honest  obligation.  It  cannot  be  truthfully  said  the 
assured  neglected  to  pay  a  premium  which,  according  to  the  mutual 
understanding  of  all  the  parties,  was  not  demandable  before  it  was 
actually  remitted  to  the  party  entitled  to  receive  it. 

The  true  answer  to  the  narrow,  technical  defense  interposed  in  this 
case  is  not  that  there  was  an  actual  waiver  of  the  condition  in  ques- 
tion, but  that  there  was  a  mutual  understanding  between  the  parties 
that,  instead  of  a  strictly  cash  payment  of  premiums  at  the  time  of 
effecting  insurance,  a  short  creait  would  be  given  by  the  company  to 
its  agent,  and  by  him  to  the  assured.  This  fact  was  so  clearly  and 
conclusively  shown  by  the  testimony  that  the  jury,  under  the  instruc- 
tions given  them,  could  not  have  done  otherwise  than  find  for  plaintiffs. 

It  is  unnecessary  to  consider  the  specifications  of  error  in  detail. 
The  plaintiff  in  error  has  no  just  ground  of  complaint  in  regard  to 
either  of  the  rulings  of  the  court.  The  evidence  complained  of  was 
properly  received  and  submitted  to  the  jury  with  instructions  which, 
in  tne  main,  are  correct. 

In  the  light  of  the  testimony,  and  the  facts  which  the  jury  must 
have  found  therefrom  in  reaching  the  conclusion  they  did,  the  defense 
is  destitute  of  merit,  and  such  as  no  reputable  underwriter  should  ever 
insist  upon. 

Judgment  affirmed. 

Ehoad8  v.  Commonwealth. 

October  4,  1886. 

Druggist  —  Selling  Liquor  —  License— Verdict  —  Onus  Probandi  —  Trial  — 
Jeopardy. 

A.  was  indicted  as  a  "  druggist"  for  selling,  without  a  license,  liquor  to  be 
used  as  a  beverage;  the  jury  found  him  guilty  simply  of  selling  Uquor  without 
license,  making  no  mention  of  its  use  as  a  beverage.  Held,  that  as  tne  Common- 
wealth had  conceded  A.  to  be  a  druggist,  it  had  assumed  the  burden  of  not  only 
charging  but  proving  his  technical  guilt  as  such;  and  having  failed  to  obtain 
either  a  general  verdict  of  guilty  or  a  special  one  which  found  all  the  facts  essen- 
tial to  establish  the  charge,  the  finding  would  not  sustain  a  sentence.  Held,  also, 
that  as  A.  had  been  placed  in  jeopardy  under  the  indictment  and  evidence,  he 
could  not  be  again  tried  under  the  same  indictment. 

Error  to  the  court  of  quarter  sessions  of  Clearfield  county. 

John  W.  Khoads  was  a  physician,  but  his  profession  being  too  severe 
for  his  health,  he  became  a  druggist.  For  many  years  he  kept  an 
apothecary  or  drug  store  in  Houtzdale. 

A  true  bill  was  found  against  him  for  violation  of  the  liquor  laws. 
It  described  him  as  Dr.  John  W.  Khoads,  druggist,  and  contains  two 
counts.     The  first  charged  him  with  keeping  a  tippling-house  without 
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license,  and  with  selling  without  license  spirituous  liquors  to  be  used 
as  a  beverage.  The  second  charged  him  with  selling  to  minors  spirit- 
uous liquors  to  be  used  as  a  beverage.  On  the  trial  Rhoads  pleaded  not 
guilty.  The  verdict  was  :  "  We  find  the  defendant  guilty  of  selling 
liquor  without  license."  Exceptions  were  taken  by'Rhoads  to  the 
charge  and  rulings  of  the  court,  and  a  motion  was  made  by  his  coun- 
sel in  arrest  of  judgment,  which  motion  was  overruled  by  the  court, 
and  Rhoads  was  sentenced  to  pay  a  fine  of  $300  and  cost  of  prosecu- 
tion, or  give  bail  to  do  so  within  thirty  days  and  be  in  custody  of  the 
sheriff,  etc.,  whereupon  Rhoads  took  a  writ  of  error. 

MoEnaUy  &  Mc Curdy ',  for  plaintiff  in  error.  The  case  of  Sharpy. 
Com.,  2  Binn.  513,  was  a  case  very  much  like  this.  But  there  was  no 
suggestion  of  sending  the  case  back  for  a  new  trial.  It  was  simply 
reversed.  No  case  ever  occurred  in  Pennsylvania  that  we  have  been 
able  to  find,  in  which  it  is  held  that,  under  circumstances  like  this,  the 
defendant  can  be  legally  tried  the  second  time.  The  principles  declared 
in  10  Harr.  351 ;  2  Casey,  514,  and  3  Norr.  65,  seem  to  be  directly 
against  it.  The  jury  found  the  defendant  guilty  of  selling  without 
license.  According  to  Pennsylvania  law  declared  in  the  case  of  Girts 
v.  Com.>  10  Harr.  351,  the  silence  of  the  jury  in  regard  to  the  other 
charges  is  equivalent  to  a  verdict  of  not  guilty  as  to  them.  We  now 
cite  some  of  the  authorities  bearing  upon  the  questions  under  discussion. 
Sharffiv.  Com.,  2  Binn.  513 ;  Com.  v.  Trimmer  et  al.,  3  Norr.  65.  As 
to  the  former  indictment,  we  refer  to  Genhinger  v.  Com.,  8  Casey,  101, 
where  this  matter  is  discussed  at  length  by  Church,  J.;  1  Bright. 
Dig.  485,  pi.  118.  "An  indictment  for  a  statutory  offense  must  pursue 
the  words  of  the  act,  and  must  be  sufficiently  certain  as  to  each  distinct 
offense  charged."  Updegraff  v.  Com.,  6  S.  &  R.  5 ;  Com.  v.  Pointer, 
10  Phila.  21v.  "  Druggists  and  apothecaries  having  the  right  to  retail 
liquors  for  the  purpose  mentioned  in  the  statutes  are  retailers  sub  modo. 
The  word  '  retailer '  cannot  be  construed  with  reference  to  them  and 
their  business  as  druggists." 

Smith  V.  Wilson,  district  attorney,  for  defendant  in  error.  We  fail 
to  grasp  the  reason  upon  which  the  defendant  should  be  discharged. 
"The  defendant  here  alleges  an  erroneous  ruling  of  a  judge;  by  setting 
this  position  up  he  is  afterward  estopped.  He  affirms  by  his  action 
that  ne  never  was  in  legal  jeopardy,  and  that  the  ruling  of  the  judge 
against  putting  him  in  jeoparay  was  not  law.  When  he  gains  his  point 
he  cannot  afterward  plead  jeopardy."  See  Whart.  Crim.  Plead,  and  rrac 
254,  §  510.  "  When  there  are  two  good  counts  and  the  indictment  and 
the  court  gives  erroneous  instructions  to  the  jury  as  to  one  of  the 
counts,  and  there  is  a  general  verdict  against  the  defendant  and  judg- 
ment thereon,  a  venire  facias  de  novo  will  be  awarded."  See  State  v. 
McCamdUss,  9  Ired.  375 ;  Whart.  Crim.  Plead,  and  Prac,  §  800.  Section 
792,  Wharton's  Criminal  Pleading  and  Practice,  says :  "  Assuming  it 
to  be  law  in  all  cases  when  the  application  comes  from  the  defendant, 
it  is  discretionary  in  the  court  to  grant  new  trials  in  the  cases  in  which 
that  discretion  may  be  exercised. 

Green,  J.  If  the  defendant  had  been  indicted  generally  and  as  an 
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ordinary  person,  for  selling  liquor  without  license,  the  verdict  would  have 
sustained  the  sentence,  and  there  would  have  been  no  error  in  the  judg- 
ment But  he  was  not  so  charged.  He  was  indicted  specifically  as  a 
druggist,  for  selling  liquor  without  license  to  be  used  as  a  beverage. 
The  verdict  found  him  guilty  of  selling  liquor  without  license, 
simply  saying  nothing  about  its  being  used  as  a  beverage.  The 
difficulty  in  tne  case  is  that  as  a  druggist   he  was  not  necessarily 

Siiltyoi   any  offense  in   the  mere  selling  of   liquor  without  license, 
e  might   sell   without   license  if  he  sold  it  in  the  preparation  of 
medicine,  or  on  the  prescription  of  a  physician.     Had  the  jury  found  a 

fjneral  verdict  of  guilty  there  codld  have  been  no  exception  to  it. 
at  forBome  reason  they  did  not  do  that,  but  found  only  a  certain  fact, 
and  that  fact  against  such  a  person  is  not  of  itself  sufficient  to  convict 
of  any  crime.  If  the  jury  wished  to  find  the  facts  specifically  of 
coarse  it  was  their  duty  to  find  all  the  facts  which  compose  the  crime 
charged.  It  is  clear  that  under  this  indictment  the  defendant  being 
charged  with  selling  liquor  as  a  druggist,  must  be  found  to  have  sold 
it  not  in  the  preparation  of  medicines,  and  without  the  prescription  of 
a  physician,  or  at  least  that  he  sold  it  to  be  used  as  a  beverage.  Any 
one  or  all  of  these  facts  would  have  been  presumed  to  be  fouud 
had  the  verdict  been  generally  guilty.  But  that  not  being  the  case  and 
only  a  part  of  the  facts  being  found  which  are  necessary  to  make  out  a 
crime  against  a  person  charged  as  this  defendant  was,  it  follows  that  the 
verdict  is  insufficient  to  sustain  the  sentence.  Of  course  if  the  indict- 
ment had  been  general,  and  the  defendant  pleaded  that  he  sold  as  a 
druggist,  the  burden  of  proof  would  have  been  upon  him  to  show  all 
the  facts  which  gave  him  exemption.  But  as  it  was,  the  Common- 
wealth, conceding  the  defendant  to  be  a  druggist,  assumed  the  burden 
not  only  of  charging  but  of  proving  his  technical  guilt  as  such.  Failing 
to  obtain  a  general  verdict  of  guilty,  or  a  special  verdict  which  found 
all  the  facts  essential  to  establish  the  charge,  the  judgment  should  have 
been  arrested.  As  the  defendant  was  certainly  m  jeopardy  under  the 
indictment  and  the  evidence,  we  do  not  see  how  he  can  be  again  tried 
under  the  same  indictment. 

The  judgment  of  the  court  below  is  reversed,  the  sentence  is  set 
aside,  and  the  defendant  is  discharged  without  day. 


Humphrey  v.  County  National  Bank  of  Clearfield. 

October  4,  1886. 

Basks  as d  Banking  —  Depositor  —  Discount  —  Limitations  —  Collateral  Se- 
curity —  Certificate. 

Where  a  deposit  is  made  in  a  bank,  the  statute  of  limitations  does  not  begin  to 
run  until  after  demand  made. 

A.,  who  was  having  a  line  of  discounts  at  a  bank,  deposited  as  collateral  notes 
of  B.,  indorsed  by  C. ;  he  at  no  time  made  demand  for  the  deposited  collateral;  in 
course  of  time  the  bank  brought  assumpsit  against  A.  to  recover  the  amount  of 
two  of  the  discounted  notes;  upon  the  trial  A.  claimed  that  the  notes  in  suit  had 
been  paid  by  the  collateral,  and  he  was  entitled  to  a  certificate  for  the  balance 
due  him  upon  the  collateral  after  the  payment  of  the  notes;  the  lower  court 
allowed  the  claim  so  far  as  it  was  a  defense  to  the  notes,  but  held  that  the  sur- 
plus was  barred  by  the  statute  of  limitations.    Held,  that  upon  the  payment  [if 
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such]  of  the  collateral  notes,  it  was  the  duty  of  the  bank  to  carry  the  proceeds  to 
the  credit  of  A.'s  account,  who  would  then  occupy  the  position  of  any  other 
depositor  in  the  bank,  and  that  it  was  error  to  apply  the  statute,  as  had  been 
done. 

Error  to  the  court  of  common  pleas  of  Clearfield  county. 

This  was  an  action  of  assumpsit,  brought  on  the  30th  December, 
1876,  by  the  County  National  Bank  of  Clearfield  v.  Abram  Hum- 
phrey, to  recover  the  amount  of  two  promissory  notes,  dated  Decem- 
ber 28,  1870,  at  three  months,  the  one  *f or  $1,975,  and  the  other  for 
$1 69.04.  The  defense  set  up  was  that  the  notes  were  renewals  of  notes 
discounted  by  the  bank  for  Humphrey  as  early  as  1866 ;  that,  prior  to 
the  discount  of  the  original  note,  Humphrey  had  left  with  the  bank 
notes  of  A.  C.  Finney,  indorsed  by  Samuel  Mitchell,  to  the  amount  of 
$4,000,  the  longest  of  which  notes  had  thirty  months  to  run ;  that  these 
notes  were  left  with  the  bank  by  an  arrangement  made  between  Hum- 
phrey and  James  T.  Leonard,  president  of  the  bank,  by  which  arrange- 
ment the  bank  was  to  hold  these  Finney  notes  as  collateral  security  for 
discounts  which  the  bank  was  to  give  to  Humphrey.  Shortly  after- 
ward the  bank  discounted  notes  of  Humphrey,  and  indorsed  by  him, 
and  continued  so  to  discount  notes,  until  on  the  12th  of  November, 

1866,  they  amounted  to  $2,825.  On  that  day  the  previous  notes  were 
consolidated  and  renewed  by  a  note  reading : 

"Thirty  days  after  date  I  promise  to  pay  to  the  order  of  collateral 
note  two  thousand  eight  hundred  and  twenty-five  dollars,  at  the  County 
National  Bank  of  Clearfield,  without  defalcation,  value  received." 

This  note  was  both  signed  and  indorsed  by  A.  Humphrey,  and  was 
renewed  from  time  to  time  for  the  same  amount,  until  September  17, 

1867,  when  it  was  divided  into  two  notes,  the  one  for  $1,600  and  one 
for  $1,225.  The  note  for  $1,600  was  reduced  by  payments  made  by 
Humphrey  from  time  to  time,  until  it  amounted  to  $1,006.95,  when 
the  note  was  paid  to  the  bank  by  James  T.  Leonard,  out  of  purchase- 
money  due  from  him  to  Humphrey.  The  other  note  of  $1,225  was 
renewed  from  time  to  time,  and  two  other  notes  which  had  been  dis- 
counted by  the  bank  for  Humphrey,  the  one  for  $500  and  the  other  for 
$250,  were  finally  added  to  it,  making  $1,975,  for  which  the  one  note 
in  suit  was  given  as  a  renewal.  The  other  note  in  suit  being  for  $169.04 
was  given  ior  back  interest  and  discount  on  the  $1,975  note. 

The  notes  of  A.  C.  Finney,  left  by  the  defendant  with  the  bank  as 
collateral  for  these  discounts,  were  never  returned  to  Humphrey  by  the 
bank,  nor  the  proceeds  of  them,  if  collected  by  the  bank,  or  James  T. 
Leonard,  its  president,  credited  to  Humphrey.  Humphrey  claimed  to 
set  off  the  amount  of  these  collaterals  against  the  notes  in  suit  and  to 
have  the  balance  of  the  collaterals,  in  excess  of  the  notes  sued  upon, 
certified  in  his  favor  by  the  jury. 

The  fact  that  the  Finney  notes  were  deposited  in  the  bank  as  collat- 
erals for  the  line  of  discounts  given  the  defendant  was  denied  by  the 
bank.  Some  conflict  of  evidence  existed  upon  this  subject.  The  only 
thing  which  Humphrey  complained  of  was  that  the  court  below  held 
that  his  right  to  have  the  balance  due  him  from  the  bank  on  account  of 
the  collaterals,  certified  by  the  jury,  was  barred  by  the  statute  of  lim- 
itations. 
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The  bank  claimed  that  under  the  pleadings,  evidence  and  facts  appear- 
ing in  the  case  the  Finney  notes  were  as  a  defense  barred  by  the  statute 
oflimitations.  In  answer  to  this  point  the  court  said  to  the  jury :  "  That 
if  you  come  to  the  conclusion  that  this  arrangement  was  made  between 
Mr.  Humphrey  and  the  bank  as  testified  to  by  Mr.  Humphrey  that 
these  notes  of  A.  C.  Finney  and  indorsed  by  Samuel  Mitchell  were  to 
be  held  as  collateral  security  and  that  these  notes  were  discounted  upon 
the  faith  of  that  arrangement,  and  you  find  that  there  was  a  sufficient 
amount  to  pay  these  notes,  we  instruct  you  the  notes  would  be  paid ; 
but  yet,  so  far  as  to  allow  the  defendant  to  recover  for  the  difference 
between  these  collaterals  and  the  amount  of  the  notes  in  suit,  we  say 
to  you,  nnder  the  pleadings  in  this  case,  the  defendants  will  not  be  enti- 
tled to  recover.  You  cannot  render  a  verdict  for  the  defendant  in  this 
case  for  any  thing  in  excess  of  the  amount  of  these  two  notes.  If, 
after  deducting  the  amount  of  these  notes  in  suit  from  the  collaterals, 
there  would  be  a  balance  over  and  above  the  amounts  of  these  notes  in 
suit,  yon  cannot  render  a  verdict  for  such  balance  as  that  would  be 
barrea  by  the  statute  of  limitation." 

Humphrey  complained  of  the  instructions  of  the  court  and  contended 
that  there  was  a  manifest  error  therein. 

Orvts  &  Snyder j  for  plaintiff  in  error.  The  plea  of  set-off,  which 
was  added  before  trial,  was  not  even  necessary  to  entitle  the  defendant 
to  a  certificate.  The  contrary  of  this  proposition  was  once  held  to  be 
the  law  by  this  court,  in  Anderson's  Executors  v.  Long  et  al.y  10  Serp. 
&  Rawle,  64 ;  but  this  case  was  clearly  and  distinctly  overruled  in 
Calvin  v.  Mcdwre,  17  Serg.  &  Rawle,  385.  "  By  the  defalcation  act 
of  1705  no  other  plea  than  payment  is  necessary  to  let  in  a  set-off.  The 
certificate  in  favor  of  the  defendant  was,  therefore,  technically  right." 
Balsbaugh  v.  Fraaer,  69  Penn.  St.  98.  "If  the  pawnee  does  not 
choose  to  exercise  his  acknowledged  right  to  sell,  he  still  retains  the 
property  as  a  pledge,  and  upon  tender  of  the  debt,  he  may,  at  any 
time,  be  compelled  to  restore  it;  for  prescription,  or  the  statute  of 
limitations,  does  not  run  against  it."  Kemp  v.  Westbrooke,  1  Ves.  278. 
Jones  Bailments,  4th  ed.,  84,  note.  "  The  engagement  of  a  bank  with  its 
depositor  is  not  to  pay  absolutely  and  immediately,  but  when  payment 
shall  be  required  at  the  banking-house.  It  becomes  a  mere  custodian, 
and  is  not  m  default  or  liable  to  respond  in  damages  until  demand  has 
been  made  and  payment  refused.  Such  are  the  terms  of  the  contract 
implied  in  the  transaction  of  receiving  money  on  deposit,  terms  neces- 
sary alike  to  the  depositor  and  the  banker.  And  it  is  only  because 
snch  is  the  contract,  that  the  bank  is  not  under  the  obligation  of  a  com- 
mon debtor  to  go  after  its  customer  and  return  the  deposit,  wherever 
he  may  be  found.  Hence  it  follows  that  no  right  of  action  exists,  and 
the  statute  of  limitations  does  not  begin  to  run  until  the  demand 
stipulated  for  in  the  contract  has  been  duly  made.  For  this  authorities 
are  hardly  necessary.  Two  were  cited  in  the  court  below,  and  they 
suffice:  Union  Bank  v.  Plante?-s>  Bank,  9  Gill  &  J.  439-461,  and 
Johnson  v.  Farmers*  Bank,  1  Harrington,  117-119."  Oirard  Bank 
v.  Bank  of  Penn  Township,   89  Penn.  St.  98  ;     McGough  et  at.  v. 
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Jamison,  107  id.  336.  If  money  be  received  as  a  deposit,  for  a 
special  purpose,  and  the  party  who  receives  it,  instead  of  applying  it  to 
tnat  purpose,  uses  it,  he  cannot  set  np  the  act  of  limitations  as  a  bar  to 
a  recovery  by  the  party  entitled  to  it.  Johnson  v.  Humphrys,  14  Sere. 
&  Eawle,  393.  The  statute  of  limitations  does  not  begin  to  run  until 
the  cause  of  action  has  accrued.  Where  a  deposit  is  made  to  be 
returned  on  demand,  the  statute  of  limitations  does  not  begin  to  run 
until  after  demand  is  made.  FinkbonJs  Appeal,  86  Penn.  St.  368. 
Where  the  cashier  of  a  national  bank  receives  bonds  for  safe-keeping, 
and  afterward  converts  them  to  the  use  of  the  bank,  the  fraud  of  the 
cashier  becomes  the  fraud  of  the  bank.  Where  the  depositor  of  bonds 
i6  kept  in  ignorance  of  such  conversion,  the  statute  of  limitations  does 
not  begin  to  run  until  the  discovery  of  the  fraud.  Hughes  v.  First 
National  Bank  of  Waynesburg,  17  W.  N.  C.  178. 

McEncMy  cfe  McCurdy  and  Murray  &  Gordon,  for  defendant  in 
error.  The  cases  show  conclusively  that  the  court  was  right  in  ruling 
that  Humphrey  was  not  under  the  pleadings  entitled  to  recover  a  judg- 
ment for  any  sum  against  the  plaintiff.  .Nothing  which  we  can  say 
would  add  to  their  force.  Wisecarve?*  v.  Kincaid,  2  Norr.  100 ;  Oil- 
more  v.  Reed,  26  S.  462;  Covely  v.  Fox,  1  J.  171 ;  Uhlery.  San- 
derson, 2  Wr.  128 ;  Levering  v.  Bittenhouse,  4  Wh.  129 ;  Hinleley  v. 
Walters,  8  W.  260 ;  Calvin  v.  McClure,  17  S.  &  K.  385 ;  Light  v. 
Stoeoei^s  Eatr,  12  id.  431 ;  Thomas  v.  Mann,  4  0,  520  ;  Scott  v.  KU- 
anning  Coal  Co.,  8  Norr.  281 ;  Fisher  v.  Ball,  12  id.  392 ;  Hirman  v. 
Binker,  10  Out.  121 ;  Moyer>s  Adm'r  v.  Fisher,  12  Harr.  513;  Chit. 
PI.  488  ;  Finley  v.  Stewart,  6  S.  183.  "Notice  of  special  matter  must 
be  given,  though  the  facts  relied  on  be  set  forth  in  an  affidavit  of 
defense."  StdUvan  v.  Johns,  5  Whart.  866  ;  Erwm  v.  Liebert,  5  W.  & 
S.  103 ;  Simmons  v.  West,  2  Miles,  196.  Contra,  Lyooming  Ins.  Co.  v. 
Bakes,  12  Leg.  Int.  270.  See  Bodgers  v.  Kichlme,  28  Penn.  St.  231 ; 
Finley  v.  Stewart,  56  id.  183.  "  Notice  of  special .  matter  or  set-off 
must  be  given,  though  the  evidence  has  been  given  on  a  former  hearing 
before  arbitrators."  Tteyer  v.  Fenstermacher,  2  Whart.  95 ;  Bentzheimer 
v.  Bush,  2  Penn.  St.  88 ;  Bodgers  v.  Kichline,  28  id.  231.  "  Where 
the  rules  of  court  require  notice  of  special  matter,  which  is  not  given, 
evidence  pf  such  defense  must  be  rejected."  Mehaffy  v.  Lytle,  1  W  atts, 
314;  McClury  v.Willard,  5  id.  275.  u  Notice  of  special  matter,  if 
required,  must  specify  the  particulars  of  the  defense.  Oreenwall  v. 
Born,  3  Yeates,  6  ;  Hale  v.  Fenn,  3  W.  &  S.  361.  "  The  only  effect  of 
an  omission  to  give  notice  of  special  matter  is  to  confine  the  party  to 
proof  of  matters  strictly  admissible  under  the  general  issue."  Moyer  v. 
Fisher,  24  Penn.  St.  513.  And  see  Daniel  v.  Wilver,  id.  516.  "Any 
thing  may  be  given  in  evidence  under  the  plea  of  non  assumpsit,  which 
shows  that  the  plaintiff  has  no  right  to  recover."  Dawson  v.  Tibbs,  4 
Yeates,  349 ;  Von  Storch  v.  Griffin,  77  Penn.  St.  504 ;  Erwin  v.  Leibert, 
5  W.  &  S.  104.  "  On  a  plea  of  payment  to  let  in  a  set-off,  or  of  pay- 
ment with  leave  to  introduce  an  equitable  defense,  there  must  be  notice 
of  particulars  under  the  rules  of  court." 

Paxson,  J.     This  was  an  action  of  assumpsit  brought  to  recover  the 
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amount  of  two  promissory  notes  discounted  by  the  County  National 
Bank  of  Clearfield,  plaintiff  below,  one  of  said  notes  amounting  to 
$1,975 ;  the  other  to  $169.04.  The  defense  set  up  was  that  the  notes 
in  suit  were  renewals  of  notes  discounted  by  the  bank  as  early  as  1866 ; 
that  prior  to  the  discount  of  the  original  note,  the  defendant  left  with 
the  bank  certain  notes  of  one  A.  0.  Finney,  indorsed  by  Samuel 
Mitchell,  to  the  amount  of  $4,000,  the  longest  of  which  notes  had 
thirty  months  to  run ;  that  these  notes  were  left  with  the  bank  by  an 
arrangement  made  between  the  defendants  below  and  James  T.  Leon- 
ard, president  of  the  said  bank,  by  which  arrangement  the  bank  was 
to  hold  these  Finney  notes  as  collateral  security  for  discounts  which 
the  bank  was  to  give  the  defendant.  Shortly  afterward  the  bank  dis- 
counted notes  of  the  defendant,  and  continued  to  discount  notes  from  ' 
time  to  time.  The  notes  generally  were  discounted  without  an  indor- 
see It  was  contended  that  the  notes  in  suit  were  but  renewals  of  this 
long  series  of  discounts.  It  is  to  be  observed,  however,  that  each  of 
the  notes  in  suit  has  upon  it  as  indorser  the  name  of  William  A.  Wal- 
lace, a  gentleman  of  well-known  pecuniary  responsibility. 

It  is  a  singular  circumstance  that  notwithstanding  the  notes  alleged 
to  have  been  deposited  as  collateral  were  made  and  indorsed  by  responsi- 
ble parties,  no  trace  of  them  appears  upon  the  books  of  the  bank ; 
there  is  no  very  clear  proof  as  to  their  payment ;  nor  is  there  any  evi- 
dence that  the  defendant,  who  was  evidently  in  a  position  to  need  the 
money,  ever  made  any  demand  upon  the  bank  for  tne  proceeds,  or  even  * 
any  inquiry  about  them. 

There  was  evidence  snfficienthowever,  of  the  deposit  of  the  collaterals 
to  carry  the  case  to  the  jury.  Upon  the  trial  the  defendant  claimed  not 
only  that  the  notes  in  suit  were  paid  by  the  collateral,  but  that  he  was 
entitled  to  a  certificate  for  the  balance  due  him  upon  the  collateral, 
after  the  payment  of  his  notes.  The  court  below  allowed  the  claim 
so  far  as  it  was  a  defense  to  the  notes,  but  held  that  the  surplus  waa 
barred  by  the  statute  of  limitations.  The  jury  found  a  verdict  in 
favor  of  the  defendant,  who  sued  out  this  writ,  and  has  assigned  for 
error  the  instructions  of  the  court  upon  the  statute  of  limitations. 

We  are  of  opinion  that  it  was  error  to  apply  the  statute.  It  is  a 
settled  rule  of  law  that  where  a  deposit  is  made  in  a  bank,  the  statute 
does  not  begin  to  run  until  after  demand  made.  It  is  sufficient  to 
refer  to  two  of  the  later  cases,  viz.:  Finkbonjs  Appeal,  86  Penn.  St. 
368,  and  McQvugh  v.  Jamison,  107  id.  336.  It  is  true  the  defendant 
was  not  technically  a  depositor  of  money  to  be  drawn  out  on  his  check, 
but  we  are  unable  to  see  any  substantial  difference  between  such  case  and 
the  one  in  hand.  He  was  a  customer  or  dealer  with  the  bank ;  waa 
having  a  line  of  discounts,  and  the  notes  in  controversy  were  deposited 
as  collateral  to  such  discounts.  What  was  the  duty  of  the  bank  when 
the  collateral  notes  were  paid  ?  It  was  to  deposit  or  carry  the  proceeds 
to  the  credit  of  the  defendant's  account.  He  would  then  occupy  the 
position  of  any  other  depositor.  The  theory  of  the  defense  was  that 
the  collateral  notes  were  paid ;  indeed,  it  is  only  upon  this  theory  that 
he  would  have  any  defense  to  the  notes  in  suit,  or  claim  to  a  certificate. 
If  then  the  notes  were  paid  and  the  bank  did  its  duty  by  carrying  the 
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proceeds  to  his  credit,  in  what  respect  is  his  portion  different  from  that 
of  any  other  depositor  ? 

If,  on  the  other  hand,  the  bank  committed  a  breach  of  duty  by  not 
applying  the  proceeds  of  the  collateral  notes  to  the  defendant's  account 
or  to  his  credit,  what  is  the  result  ?  The  bank  cannot  take  advantage 
of  its  own  wrong.  It  was  the  pledgee  of  the  collateral  notes.  The 
latter  were  pledged  for  the  payment  of  the  note  discounted  and  to  be 
discounted  by  the  bank.  If  the  collateral  notes  have  been  paid,  the 
proceeds  are  and  must  be  held  for  the  same  purposes  as  the  notes  them- 
selves had  been  previously  held.  The  change  in  the  nature  of  the  col- 
lateral by  their  conversion  into  money  can  make  no  essential  difference. 
It  is  well  settled  that  mutual  demands  do  not  of  themselves  extinguish 
each  other.  The  notes  discounted  by  the  bank  for  Humphreys  nave 
not  been  paid  in  point  of  fact.  The  bank  might  have  applied  the  pro- 
ceeds of  the  collateral  notes  to  their  payment,  Dut  it  did  not.  It  might 
have  called  upon  Humphreys  to  redeem  the  pledge,  but  it  did  not ;  not 
having  exercised  any  such  right,  it  holds  the  collateral,  whether  it  be 
notes  or  money,  as  pledgee  for  Humphreys'  notes  discounted.  Those 
notes  are  still  unpaid.  Can  it  be  doubted  that  Humphreys  tendered 
the  amount  of  his  notes  to  the  bank  instead  of  waiting  to  be  sued,  he 
could  have  demanded  the  return  of  his  collateral?  The  statute  of 
limitations  would  have  been  no  answer  to  such  a  demand.  "  If  the 
pawnee  does  not  choose  to  exercise  his  acknowledged  right  to  sell,  he 
still  retains  the  property  as  a  pledge,  and  upon  tender  of  the  debt,  he 
may,  at  any  time,  be  compelled  to  restore  it;  for  prescription,  or  the 
statute  of  limitations,  does  not  run  against  it."  Kerwp  v.  Westbrookj  1 
Ves.  278 ;  Jones  Bailments,  84. 

We  are  of  opinion  that  it  was  error  to  apply  the  statute  in  this  case, 
and  for  this  reason  the  judgment  must  be  reversed.  The  verdict  was 
in  favor  of  the  defendant,  which  of  course  defeated  a  recovery  upon 
his  notes  discounted  by  the  bank.  He  may  upon  another  trial  get  a 
certificate  for  the  balance  he  claims  to  be  due  on  the  collaterals  or  he 
may  fail  in  this  and  have  to  pay  his  notes  besides.  But  he  has  a  right 
to  take  this  risk. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


Humphrey  v.  Ibvin  et  al. 

October  4,  1886. 

Water-course  —  Continuing  Nuisance  —  Damages. 

C,  a  land-owner,  brought  suit  against  D.  and  others,  for  having  maintained  a 
dam,  and  thus  unlawfully  interfered  with  the  natural  flow  of  water  in  a  river 
bounding  the  laud  of  C.  Upon  the  trial  C.  offered  to  prove  that  after  suit 
brought,  D.  and  his  fellow  defendants  had  persisted  in  continuing,  increasing 
and  strengthening  the  obstructing  dam.  Held,  as  the  alleged  nuisance  was  of  a 
continuing  character,  and  C.  had  given  the  requisite  notice  under  the  act  of  May 
2,  1876  —  P.  L.  95  —  the  evidence  was  admissible. 

EiTor  to  the  court  of  common  pleas  of  Clearfield  county. 

Suit  was  brought  by  Humphrey  against  Irvin  et  al.,  to  recover 
damages  for  the  backing  of  water  on  Humphrey's  land.  The  declara* 
tion  was  in  the  usual  form,  and  claimed  both  general  and  special  dam- 
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Sages.  The  plea  was  not  guilty.  Defendants  were  duly  notified  by 
intiff  that  he  proposed  to  claim  damages  up  to  the  trial  of  the  suit, 
e  trial  came  on,  and  a  verdict  was  rendered  for  the  defendants,  and 
judgment  was  entered  on  the  verdict.  Plaintiff  then  took  a  writ  of 
error,  assigning  for  error  various  rulings  of  the  court  in  the  course  of 
the  trial,  as  also  the  instructions  to  the  jury  contained  in  the  charge 
and  in  answer  to  the  plaintiffs  points. 
The  first  and  tenth  specifications  of  error  were  as  follows  : 
"  1.  The  court  erred  in  overruling  plaintiffs  offer,  which  offer  and 
ruling  of  the  court  are  as  follows  : 

M  'Plaintiff  offers  to  Bhow  by  the  witness  on  the  stand  and  by  other  wit- 
nesses, that  between  the  time  the  suit  was  brought  and  the  present 
time,  the  piers  and  the  dam  and  other  obstructions  in  the  stream  were 
increased  in  size  and  height  and  strength  by  the  defendants,  whereby 
the  amount  of  back  water  was  increasea,  and  the  damage  was  increasea 
to  the  plaintiff,  for  which  he  claims  to  recover  in  this  suit.' 
"  'Defendants'  counsel  object  for  the  following  reasons : ' 
ul  First.  That  it  is  incompetent  for  plaintiff  to  show  a  new  cause  of 
action  not  existing  at  the  time  of  the  bringing  of  this  suit.' 
" l  Second.  The  offer  is  incompetent  and  irrelevant.' 
" '  Objections  sustained.     Evidence  excluded.     Plaintiffs  attorneys 
except,  and  pray  that  a  bill  be  sealed,  which  is  done.' " 

"  10.  The  court  erred  in  refusing  to  affirm  plaintiffs  third  point. 
Said  point  was  as  follows  : 

4Ulf  said  dam  or  obstructions  which  were  maintained  by  the  defend- 
ants caused  back  water  on  plaintiffs  land,  in  any  degree,  in  the  ordinary 
stages  of  water  or  freshets  which  are  to  be  anticipated,  then  such  dam 
or  obstructions  would  be  illegal,  and  plaintiff  would  also  be  entitled  to 
recover  from  defendants  such  damages  as  arose  from  said  dam  or 
obstructions  in  the  extraordinary  freshets  that  sometimes  occur.' 
"  The  court  answered  as  follows  : 

" '  That  point  is  refused.  I  do  not  think  that  is  the  law.'  " 
McEnaUy  &  Mc  Curdy  and  Murray  dk  Gordon,  for  plaintiff  in  error. 
Onr  quotations  are  from  these  books:  1  Suther.  Dam.  9,  10,  47,  61 ; 
Pattorius  v.  Fisher,  1  Rawle,  27,  28,  29 ;  Alexander  v.  Kerr,  2  id. 
83;  Bridge  v.  Coal  Co.,  4  id.  10 ;  Bell  v.  McClintock,  9  Watts,  119, 
120, 121 ;  Ripka  v.  Sergeant,  7  W.  &  S.  9 ;  Casebeer  v.  Mowry,  5  P. 
F.  S.  419  ;  Purd.  2002,  Act  of  May  2, 1876  ;  1  Bright.  Dig.  837,  pi.  379, 
381 ;  3  id.  3215,  pi.  63,  64 ;  R.  R.  Co.  v.  Berry,  18  P.  F.  S.  272  ; 
Fawcett  v.  Fawcett,  14  Norr.  376. 

Orvis  &  Snyder,  for  defendants  in  error. 

Steerett,  J.  This  action  on  the  case  was  brought  against  the  widow 
and  heirs  of  John  Irvin,  deceased,  defendants  in  error,  to  recover  dam- 
ages for  injuries  alleged  to  have  been  done  to  plaintiffs  land  by  their 
mill-dam. 

In  the  declaration  it  is  averred  that  on  July  30,  1875,  and  between 
that  time  and  the  bringing  of  this  suit  the  defendants  wrongfully, 
injuriously  and  unlawfully  made,  kept  and  continued  and  caused  to  be 
made,  kept  and  continued  across  the  river  at  a  point  about  three  miles, 
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more  or  less,  by  the  course  of  said  river  below  plaintiffs  land,  a  dam 
of  great  length,  width,  §tc,  and  by  reason  of  said  dam,  so  made,  kept 
and  continued  by  defendants,  the  water  of  said  stream  during  the  time 
aforesaid  was  raised  at  divers  times  to  a  great  height,  viz.,  the  height  of 
ten  feet  upon  plaintiff's  said  land  above  what  the  waters  of  said  stream 
would  have  been  if  left  to  flow  freely  in  its  natural  channel,  free  from 
such  artificial  obstructions.  Whereby  a  large  quantity  of  plaintiff's 
land  was  overflowed,  washed  and  greatly  damaged  and  the  fences  and 
other  improvements  partly  washed  away,  and  in  other  respects  greatly 
injured  and  destroyed,  the  rafting  ground  of  plaintiff  on  said  land 
greatly  damaged,  interfered  with  and  depreciated  in  value,  and  said 
plaintiff's  business  of  farming,  lumbering,  etc.,  so  interfered  with  and 
injured  that  plaintiff  was  deprived  of  great  profits  and  subjected  to  large 
outlays,  expenses,  etc. 

The  injuries  thus  complained  of  being  in  the  nature  of  a  continuing 
nuisance,  plaintiff  gave  the  requisite  notice,  and  under  the  act  of  May 
2,  1876  — P.  L.  95  —  claimed  the  right  to  prove  and  recover  dam- 
ages  for  maintenance  of  the  alleged  unlawful  structure.  He  accordingly 
made  the  offer,  the  rejection  of  which  forms  the  subject  of  complaint 
in  the  first  specification. 

When  we  consider  the  old  law,  the  mischief  and  the  remedy,  it  is 
very  evident  the  object  of  the  act  last  referred  to,  was  to  avoid  multi- 
plicity of  suits,  by  giving  the  plaintiff  in  this  class  of  cases  the  right  to 
recover  damages  up  to  the  day  of  trial.  Formerly  damages  of  the  kind 
complained  of.  suffered  between  the  impetration  of  the  writ  and  time 
of  trial,  could  only  be  recovered  in  a  second  suit.  This  was  considered 
a  defect  in  the  law  which  the  act  was  intended  to  remedy.  It  is  a  mis- 
take to  suppose  the  offer  was  to  prove  a  new  cause  of  action  not  exist- 
ing when  suit  was  brought.  The  cause  of  action  then  was  and  still  is 
an  unlawful  interference  with  the  natural  flow  of  the  water,  through 
plaintiff's  land,  by  means  of  a  dam,  theretofore  maintained  by  the 
defendants.  The  offer  was  to  prove  that  after  suit  brought  they  per- 
sisted in  continuing,  increasing  and  strengthening  the  obstruction  which 
constituted  the  alleged  nuisance.  We  think,  therefore,  the  plaintiff 
was  entitled  to  give  m  evidence  the  condition  of  the  dam  and  obstruc- 
tions during  the  whole  period  of  time,  including  all  such  additions, 
changes  and  repairs  as  were  made  by  defendants. 

It  has  also  been  suggested  that  if  there  was  technical  error  in  exclud- 
ing the  offer,  the  plaintiff  was  not  thereby  prejudiced,  because  the 
result  of  the  trial  shows  he  had  no  cause  of  action  at  the  time  suit  was 
brought,  and  he  cannot  be  permitted  to  recover  for  a  subsequently 
accruing  cause  of  action.  This  position  is  more  plausible  than  sound. 
It  is  predicated  of  the  assumption  that  there  was  no  error  in  the  course 
of  the  trial,  which  may  have  prevented  recovery  for  a  good  cause  of 
action  existing  when  suit  was  Drought.  At  least  one  such  error,  we 
think,  was  committed  by  the  refusal  of  the  court  to  affirm  plaintiff's 
third  point.  In  that  point  the  learned  judge  was  requested  to  charge : 
"  If  said  dam  or  obstructions  maintained  by  defendants  caused  back 
water  on  plaintiffs  land  in  any  degree  in  the  ordinary  stages  of  water 
or  freshets  which  are  to  be  anticipated,  then  such  dam  or  obstructions 

1103 


Digitized  by 


Google 


Penn.]  Humphrey  v.  Irvin.  33 

would  be  illegal,  and  plaintiff  would  also  be  entitled  to  recover  from 
defendants  such  damages  as  aro^e  from  such  d#m  or  obstructions  in  the 
extraordinary  freshets  that  sometimes  occur."  As  applicable  to  the 
facts  of  the  case  this  was  a  correct  statement  of  the  law.  and  the  propo- 
sition should  have  been  affirmed.  In  Pastorius  v.  iHsher,  1  Kawle, 
27,  it  is  said :  "  In  an  action  for  overflowing  plaintiffs'  land  by  the  erec- 
tion of  a  dam  on  defendant's  land,  in  which  the  nature  and  extent  of 
the  alleged  injury  are  specially  described  in  the  declaration,  the  plain- 
tiff is  entitled  to  a  verdict  for  nominal  damages  though  he  fail  to  prove 
the  particular  injury  complained  of  or  any  other  actual  injury.  In 
delivering  the  opinion  of  the  court  in  that  case,  Gibson,  Ct.  J .,  says : 
"  The  law  implies  damages  from  flooding  the  ground  of  another  though 
it  be  in  the  least  possible  degree  and  without  actual  prejudice."  .  .  . 
"Bat  where  the  law  implies  the  injury  it  also  implies  the  lowest  dam- 
ages except  in  cases  of  personal  injury,  where  damages  are  given  not 
to  compensate  bat  to  punish.  Here,  however,  it  is  said  that  plaintiff 
undertook  to  prove  special  damage  and  therefore  staked  his  case  on  the 
event.  But  surely  an  attempt  to  prove  an  injury  beyond  what  the  law 
implies  is  not  necessarily  a  relinquishment  of  damages  for  every  thing 
short  of  the  whole  case.  Where  the  plaintiff  goes  for  special  damage, 
he  most  lay  it,  else  he  should  not  give  evidence  of  it.  But  the  converse 
of  the  rule  does  not  hold,  that  having  laid  it  he  must  prove  it,  or  fail 
altogether.  It(  would  be  neither  reasonable  nor  just  to  compel  him 
to  elect  between  real  and  nominal  damages,  or  to  refuse  compensation 
sis  far  as  substantial  cause  of  action  has  been  proved.  The  action  may 
be  brought  to  try  the  right,  and  the  verdict  being  conclusive,  would 
stand  in  the  way  of  a  recovery  for  a  substantial  injury,  if  any  were 
suffered  afterward."  In  Casebeer  v.  Mowryy  55  Penn.  St.  49,  the  same 
principle  is  thus  stated :  "  One  man  cannot  with  impunity  invade  the 
premises  of  another  by  a  nuisance  because  the  damage  may  be  inappre- 
ciable. The  law  allows  the  recovery  of  nominal  damages,  at  least,  as 
evidence  of  plaintiff's  right."  In  support  of  plaintiffs  proposition 
other  cases  may  be  cited  among  which  are :  Alexander  v.  MoClintock, 
2  Rawle,  83  ;  Lehigh  Bridge  Co.  v.  Lehigh  Coal  and  Navigation  Co., 
4  id.  10  ;  Bell  v.  McClintock,  9  Watts,  119.  The  last  two  cases  are 
authority  for  the  position,  that  where  the  loss  happens  exclusively  from 
an  act  of  Providence  the  defendant  is  not  liable  ;  but  where  his  negli- 
gence or  fault  concurs  with  the  act  of  Providence,  he  is  answerable  for 
damages. 

It  follows  from  what  has  been  said  that  the  first  and  tenth  specifica- 
tions of  error  are  sustained ;  and  so  far  as  the  remaining  specifications 
are  involved  in  either  of  these  errors,  they  are  also  sustained. 

The  remarks  of  the  learned  judge  complained  of  in  the  third,  ninth 
and  thirteenth  specifications  were  calculated  to  create  an  erroneous 
impression  in  the  minds  of  the  jury,  but  standing  alone,  they  would 
not  warrant  reversal  of  the  judgment. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 
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SUPREME  JUDICIAL  COURT  OF  MAINE. 


Fitzgerald  v.  Dobson. 

January  4, 1887. 

Trespass— Bite  op  a  Dog —Excessive  Damages— Evidence. 

A  verdict  of  $1,450,  which  is  to  be  doubled  as  damages,  is  not  excessive  in  an 
action  by  a  young  girl  against  the  owner  of  a  dog,  by  which  she  was  severely 
bitten,  causing  long  and  serious  illness  and  injury. 

In  such  a  case  it  is  not  error  (1)  to  exclude  a  question  to  a  physician  "  if  he 
thought  there  would  be  any  difficulty  in  the  hands  of  a  good  physician  in  having  " 
the  plaintiff  "  walk  in  a  reasonable  time; "  (2)  to  admit  testimony  that  the  same 
dog  had  previously  attacked  and  bitten  another  girl ;  (8)  to  admit  the  testimony  of  a 
physician  in  relation  to  another  case  observed  by  him;  (4)  to  exclude  a  hyphotheti- 
cal  question  on  cross-examination  of  a  witness  at  a  time  when  the  facts  supposed 
had  not  appeared  in  evidence;  (5)  to  refuse  to  instruct  the  jury  "  that  the  plain- 
tiff cannot  recover  damages  except  those  caused  by  the  bite  of  the  dog,  because 
nothing  else  is  declared  on." 

On  motion  to  set  aside  the  verdict  and  exceptions. 
The  exceptions  relied  upon  in  argument  were: 

1.  To  the  ruling  of  the  presiding  justice  in  excluding  the  following 
question  to  Dr.  George  W.  Martin,  a  physician  called  by  the  defendant : 

"  Mr.  Baker  — i  The  idea  I  wanted  to  get  at  was  if  the  doctor  thought 
there  would  be  any  difficulty  in  the  hands  of  a  good  physician  in  having 
that  little  child  walk  within  a  reasonable  time.'  " 

2.  To  the  ruling  of  the  presiding  justice  in  admitting  in  evidence  the 
testimony  of  a  female  witness  that  she  was  attacked  and  bitten  by  the 
same  dog  before  the  plaintiff  was  bitten. 

3.  To  the  ruling  of  the  presiding  justice  in  admitting  in  evidence  the 
testimony  of  a  physician  called  by  the  plaintiff  relating  to  a  patient  he 
once  attended  where  paralysis  resulted  from  an  injury. 

4:.  To  the  ruling  of  the  presiding  justice  in  excluding  the  following 
question  put  in  cross-examination  of  a  physician  called  by  the  plaintiff, 
the  facts  assumed  not  having  been  testified  to  at  the  time  the  question 
was  asked : 

"  If,  during  a  simple  attack  of  the  measles,  the  patient  should  have 
twice  during  the  attack  paralysis,  loss  of  control  over  the  left  leg,  would 
not  that  indicate  the  existence  at  that  time  of  spinal  disease  ? " 

5.  To  the  refusal  of  the  presiding  justice  to  give  the  following 
requested  instruction : 

"  That  the  plaintiff  cannot  recover  damages  here  except  those  caused 
by  the  bite  of  the  dog,  because  nothing  else  is  declared  on." 

The  verdict  of  the  jury,  for  $1,450,  was  for  single  damages,  and  judg- 
ment was  to  be  rendered  for  double  that  amount. 

On  the  day  before  the  judgment  was  rendered  the  plaintiff  filed  the 
following  amendment  to  the  writ,  to  which  the  defendant  objected  : 

"  Also  for  that  the  said  defendants  at  said  Pittsfield,  on  said  25th  day 
of  June,  1884,  were  the  keepers  of  a  large  English  bull  dog  or  mastin, 
and  while  the  said  plaintiff  was  lawfully  traveling  in  the  public  street 
at  said  Pittsfield,  on  said  June  25,  1884,  she  was  suddenly  set  upon, 
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attacked  and  assaulted  by  said  English  bull  dog  or  mastiff  and  violently 
thrown  down,  and  then  and  there  bitten  in  the  left  hip  or  thigh  by  said 
dog,  and  was  then  and  there  greatly  excited  and  frightened  by  the  sud- 
den assault  and  violence  of  said  dog,  and  was  then  and  there  greatly 
injured  thereby ;  and  bv  reason  of  said  injuries  caused  by  said  dog  of 
said  defendants,  the  plaintiff  became  lame  and  disordered  and  sick, 
especially  in  her  left  leg,  and  has  ever  since  suffered  great  pain  in  said 
leg  and  hip  and  in  other  parts  of  her  body ;  and  has  become  greatly 
disabled  and  unable  to  walk,  and  has  remained  sick,  disordered  in  body 
and  lame  and  disabled  from  the  time  she  was  so  injured  by  said  dog  to 
the  present  time  ;  and  by  reason  of  said  injuries  is  liable  to  remain  sick, 
disordered  and  lame  during  life." 

"Walton,  J.  As  the  plaintiff,  a  little  girl,  nine  years  of  age,  was 
walking  quietly  along  the  street  she  was  suddenly  set  upon  by  the  defend- 
ants' dog,  a  large  English  mastiff,  and  thrown  down  upon  the  ground, 
and  bit  with  such  force  and  violence  that  the  dog's  teeth  went  through 
her  clothing  and  into  her  flesh,  inflicted  a  wound  upon  her  left  nip 
nearly  two  inches  in  length  and  half  an  inch  or  more  in  depth.  For 
these  injuries  she  has  obtained  a  verdict  for  $1,450. 

The  nrst  question  is  whether  this  amount  is  so  large  as  to  require  the 
court  to  set  the  verdict  aside  and  grant  a  new  trial.  We  do  not  think 
it  is.  The  assault  was  a  severe  one.  Not  only  was  the  plaintiff  severely 
wounded,  but  she  must  have  been  greatly  shocked  and  frightened.  And 
the  evidence  tends  to  show  that  she  was  taken  sick  immediately  after 
the  assault  and  confined  to  her  bed  for  several  weeks,  and  that  she  had 
been  lame  ever  since.  There  is  no  reason  to  believe  that  she  is  sham- 
ming. In  fact,  we  understand  it  to  be  conceded  that  she  is  now  suffer- 
ing from  "hip  disease."  The  defendants  contend,  and  it  may  be  true, 
that  this  is  the  result  of  hereditary  scrofula,  and  not  the  bite  of  the  dog. 
To  this  it  is  replied,  that  while  it  may  be  true  that  the  plaintiff  has  a 
naturally  weak  and  delicate  constitution,  and  was  for  that  reason  more 
likely  to  be  seriously  affected  by  wounds  and  shocks  and  frights,  still, 
the  assault  of  the  dog  must  have  been  the  direct  and  proximate  cause 
of  much,  if  not  the  whole,  of  her  subsequent  sufferings  and  sickness, 
and  that  the  amount  assessed  by  the  jury  is  by  no  means  excessive.  We 
have  read  the  evidence  with  care,  and,  in  our  opinion,  another  trial 
would  be  as  likely  to  result  in  an  increase  as  a  diminution  of  the  dam- 
ages. Certainly  the  defendants  can  have  no  reasonable  expectation  of 
reducing  the  damages  enough  to  cover  the  costs  of  another  trial.  The 
trial  has  already  lasted  eight  days,  and  the  expense  for  counsel  and  wit- 
nesses, and  especially  for  the  medical  expert  witnesses  from  a  distance, 
must  have  been  large ;  and  there  is  no  reason  to  suppose  that  another 
trial  would  occupy  less  time  or  be  less  expensive.  A  new  trial  would 
not,  therefore,  be  likely  to  be  of  any  benefit  to  the  defendants.  It 
might  result  in  a  serious  loss  to  them.  To  the  plaintiff  it  would  be  a 
great  hardship.  That  she  is  lame  and  feeble  there  can  be  no  doubt. 
During  the  trial  already  had  she  was  subject  to  many  painful  and 
indelicate  examinations.  Her  spine  was  examined  by  percussion.  Her 
diseased  limb  was  tested  by  pressure  and  by  bending  and  flexing  the 
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joints.  In  one  instance,  in  a  state  of  nudity,  she  was  laid  upon  a  board 
and  thus  examined.  And  all  this  not  with  a  view  to  her  medical  treat- 
ment, but  to  ascertain  the  extent  of  her  injuries,  and  whether  or  not  she 
was  shamming.  Surely,  to  justify  granting  another  trial  and  again 
subjecting  this  little  girl  to  similar  treatment,  the  court  ought  to  have 
strong  reasons.     We  find  no  such  reasons  in  the  amount  of  the  verdict. 

Nor  do  we  find  any  thing  in  the  exceptions  to  justify  granting  a  new 
trial.  All  the  rulings  admitting  and  excluding  evidence,  and  the  instruc- 
tions to  the  jury,  were,  under  the  circumstances,  disclosed  in  the  report, 
so  obviously  correct,  that  we  do  not  deem  it  necessary  to  discuss  mem. 

Motion  and  exception  overruled. 

Judgment  on  the  verdict. 

Peters,  Ch.  J.,  Danforth,  Emery,  Foster  and  Haskell,  JJ.,  con- 
curred. 


Hadlock  v.  Hazeltine. 

January  4,  1887. 

Practice — Law  Court  —  Argument. 

When  an  action  pending  in  the  law  court  is  continued  to  be  argued  in  writing' 
in  thirty  days,  or  decided  without  argument,  and  no  argument,  or  papers  of  any 
kind,  are  furnished  the  court  for  six  months,  the  case  will  be  disposed  of  by  over- 
ruling the  motion  or  exceptions  for  want  of  prosecution. 

On  motion  and  exception  by  plaintiff. 

C.  B.  R6bert8>  for  plaintiff.      W.  P.  Allen,  for  defendant. 

Per  Curiam.  On  motion  and  exceptions  by  plaintiff.  This  cause 
was  continued  at  the  last  law  term  for  the  eastern  district,  to  be  argued 
in  writing  jn  thirty  days  or  to  be  decided  without  argument.  It  is  now 
December  20,  1886,  and  no  arguments  or  papers  of  any  kind  have  been 
received  by  the  court.     We  think  the  entry  must  be 

Motion  and  exceptions  overruled  for  want  of  prosecution. 


State  v*  J.  Welch. 

January  13,  1887. 

Indictment  —  Liquor  Nuisance. 

An  indictment  for  maintaining  a  liquor  nuisance  held  sufficient. 

On  exceptions  to  the  ruling  of  the  court  in  overruling  the  defend- 
ants demurrer  to  the  indictment. 

INDICTMENT. 

"  The  grand  jurors  for  said  State  upon  their  oath  present,  that  James 
Welch,  Daniel  Welch,  tm\  Patrick  J.  Hanrahan  of  Portland,  in  said 
county  of  Cumberland,  laborers,  on  the  fifteenth  day  of  January,  in  the 
year  of  oar  Lord  one  thousand  eight  hundred  and  eighty-six,  and  on 
divers  other  days  and  times  between  that  day  and  the  day  of  the  finding 
of  this  indictment,  at  Portland  aforesaid,  in  the  county  of  Cumberland 
aforesaid,  did  keep  and  maintain  a  certain  place,  to-wit,  a  tenement 
there  situate,  then  and  on  said  divers  other  days  and  times  there  need 
for  the  illegal  sale  and  for  the  illegal  keeping  of  intoxicating  liquors, 
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and  where  on  that  day  and  on  said  divers  other  days  and  times,  intoxi- 
cating liquors  were  sold  for  tippling  purposes,  and  which  said  place 
was  then  and  on  said  divers  other  days  ana  times  there  a  place  of  resort 
where  intoxicating  liquors  then  and  on  said  divers  other  days  and  were 
there  unlawfully  Kept,  sold,  given  away,  drank,  and  dispensed,  and 
which  said  place,  being  so  used  as  aforesaid,  was  then  and  there  a  com- 
mon nuisance,  to  the  great  injury  and  common  nuisance  of  all  good 
citizens  of  said  State,  against  the  peace  of  said  State,  and  contrary  to 
the  form  of  the  statute  m  such  case  made  and  provided." 

DElfUBBBB. 

And  now  the  said  respondents  come  into  court  here,  and  having 
heard  the  said  indictment  read,  say  that  the  said  indictment  and  the 
matters  therein  contained  in  manner  and  form  as  the  same  are  therein 
stated  and  set  forth,  are  not  sufficient  in  law,  and  that  they,  the  said 
respondents,  are  not  bound  by  the  law  of  the  land  to  answer  the  same ; 
ana  this  they  are  ready  to  verify ;  wherefore  for  want  of  a  sufficient 
indictment  in  this  behalf,  the  said  respondents  pray  judgment,  and  that 
by  the  court  they  may  be  dismissed  and  cuschargea  from  the  said 
premises  in  the  said  indictment  specified. 

Patrick  J.  Hanrahan, 
Daniel  Welch, 
JjlMes  Welch. 
By  D.  A.  Meaher,  Attorney. 

George  M.  Seniors,  county  attorney,  for  State.  W.  F.  Lwrd,  for 
defendants. 

Per  Curiam.  It  is  the  opinion  of  the  court  that  the  indictment  in 
this  case,  "  and  the  matters  therein  contained,  in  manner  and  form  as 
the  same  are  therein  stated,"  are  sufficient  in  law ;  that  they  will  stand 
the  test  of  the  strictest  rules  of  criminal  pleading. 

Exceptions  overruled.    Judgment  for  the  State. 


Stratton  v.  Cole. 

January  8,  .1887. 

Deed— Grant  from  State— When  Title  Passes. 

A  deed  from  a  State  land  agent  contained  a  stipulation,  authorized  by  an  exist* 
ing  statute,  that  when  the  purchase-money  is  paid  "then  this  deed  is  to  be  a 
good  and  sufficient  deed  to  convey  said  lots,  otherwise  to  be  null  and  void,  and 
said  lots  to  be  and  remain  the  property  of  the  State."  *  Hdd,  that  the  legal  title 
remained  in  the  State  until  the  purchase-money  was  fully  paid.* 

Humphrey  &  Appleton,  for  plaintifis.  Barker,  Vose  cfe  Barker9 
for  defendant. 

Emery,  J.  In  this  real  action  both  parties  claim  title  from  the  State 
under  deeds  from  the  land  agent.  The  deed,  dated  April  4,  1834, 
from  the  land  agent  to  the  Pierces,  under  whom  the  demandants  claim, 
5s  the  earlier  deed,  and  is  to  be  the  first  considered. 

The  demandants  contend  that  by  this  deed  the  fee  in  this  land 

*  See  Post  v.  Kreischer  (N.  Y.),  7  East.  Rep'r,  234. 
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passed  from  the  State  to  the  Pierces ;  that  the  State  only  retained  a 
right  to  recover  back  the  fee  in  case  payment  was  not  made.  They 
cite  authorities  tending  to  establish  the  proposition  that  in  such  cases, 
where  the  fee  once  passes,  it  does  not  revest  in  the  State  by  the  mere 
failure  of  the  grantees  to  perform  the  condition ;  that  there  must  be 
some  affirmative  proceedings  by  the  State,  by  suit,  by  inquest  of  office, 
or  some  other,  to  transfer  the  fee  and  seizin  back  to  the  State ;  that 
until  such  proceedings  the  fee  is  still  in  the  grantee,  though  the  con- 
ditions remained  unperformed.  They  contend  further  that  if  the  con- 
dition in  this  deed  was  a  condition  precedent,  it  was  changed  into  a 
condition  subsequent  by  the  extension  by  the  State  of  the  time  for  the 
performance  of  the  condition,  and  thus  was  brought  within  the  rule 
above  stated. 

It  is  necessary,  therefore,  to  ascertain  what  estate  in  this  land  passed 
to  the  grantee  under  that  deed,  and  what  estate  remaiued  in  the  State. 
The  State  was  bound  by  such  deed  only  as  it  authorized  the  land  agent 
to  give,  and  the  grantee  could  only  receive  such  estate  in  the  land  as  the 
State  authorized  the  land  agent  to  convey.  The  grantee  of  the  State, 
and  those  claiming  under  him,  would  be  bound  by  any  existing  statute 
at  the  time  of  the  sales  and  the  deeds.  The  effect  of  the  deed  must  be 
judged  by  the  statutes,  as  well  as  by  the  terms  of  the  deed. 

Tne  earliest  statute — Act  of  1824,  chap.  258 — required  one-half  cash 
and  "a  good  and  sufficient  surety  "  for  the  balance  before  giving  the 
deed.  The  act  of  1828,  chapter  393,  reserved  for  the  State  a  lien  on 
all  timber  lands,  and  required  "  good  sureties  "  or  notes  and  mortgage 
in  the  case  of  other  sales.  The  act  of  1831,  chapter  510,  required,  in 
the  case  of  settling  lands,  sufficient  personal  security,  or  notes  secured 
bv  a  mortgage  of  the  land,  before  giving  the  deed.  The  act  of  1832, 
chapter  30,  section  2,  which  Was  in  force  at  the  date  of  this  deed,  pro- 
vided that  "  in  the  sales  of  land  by  the  land  agent,  the  lien  which  the 
State  retains  in  the  land  as  security  for  the  payment  of  the  purchase- 
money,  may  be  expressed  in  the  deed  of  conveyance  from  the  State, 
instead  of  taking  a  mortgage  thereof." 

At  the  first  no  deed  could  be  given  without  cash  or  good  personal 
security.  Then  a  mortgage  back  was  substituted  for  personal  security. 
Then,  for  greater  convenience,  this  mortgage  security  was  to  be  expressed 
in  the  deed  from  the  State,  instead  of  a  separate  and  additional  instru- 
ment. This  course  saved  expense,  and  the  inconvenience  of  recording 
and  preserving  large  files  of  mortgages. 

It  seems  clear  that  however  expressed,  and  in  whatever  instrument, 
the  lien  or  estate  to  be  retained  by  the  State  was  at  least  as  effectual 
and  great  as  that  of  a  mortgagee.  To  retain  a  lien  for  the  purchase- 
money  is  to  retain  the  legal  title,  the  proprietas,  though  the  thing 
may  go  iuto  the  care  of  the  vendee.  Uakes  v.  Moore,  24  Me.  214. 
The  various  legislative  acts  show  that  the  State  was  to  retain  this 
much.  Wliatever  language  the  land  agent  used  in  writing  the  deed, 
it  could  convey  no  more  than  the  statutes  contemplated,  no  greater 
estate  than  that  of  a  mortgagor.  Such  indeed  seems  to  have  been  the 
nearly  contemporaneous  construction  of  these  statutes.  In  the  revision 
of  1841  they  were  expressed  in  this  language:  "  And  the  liens  above 
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mentioned,  being  so  retained  by  the  terms  of  the  land  agent's  deed, 
shall  be  equivalent  to  a  mortgage  of  the  same  land  to  the  State."  The 
agent's  deed  we  are  considering  was  drafted  upon  the  same  theory. 
There  is  in  it  no  provision  for  a  reverter.  It  provides  that  if  notes  are 
paid,  "  then  this  to  be  a  good  and  sufficient  deed  to  convev  said  lots ; 
otherwise  to  be  null  and  void,  and  said  lots  to  be  and  remain  the  prop- 
erty of  the  State."  It  is  analogous  to  a  bond  for  a  deed,  authorizing 
the  obligee  to  enter  but  carefully  retaining  the  title  until  payment. 

That  the  legislature  understood  that  the  fee  was  unconveyed,  that  no 
proceedings  were  necessary  to  revest  it  in  the  statute  is  evident  from 
the  act  of  1843,  chapter  33,  section  4.  This  act  provided  that  all 
lands  which  had  been  sold  by  the  land  agent  prior  to  August  1,  1841 
—including  this  sale  of  course  —  might  be  declared  by  the  land  agent 
to  be  forfeited  lands  upon  the  non-payment  of  the  notes  given  by  the 
same,  etc.  It  was  also  provided  in  the  same  act  that  the  land  agent 
might  sell  such  lands. 

ft  appears  that  the  last  two  notes  named  in  the  deed  have  never  been 
paid.  It  also  appears  that  this  land  was  afterward  placed  by  the  land 
agent  upon  the  list  of  "  forfeited  lands  "  in  the  land  office,  and  conveyed 
by  the  land  agent,  by  deed  of  October  7,  1845,  under  the  act  of  1842. 
The  grantee  uuder  this  last  deed  went  into  possession  of  the  land,  and 
his  title  and  possession  have  come  to  the  tenant  in  this  action.  A 
mortgagee  in  this  State  has  the  legal  title,  and  if  he  or  his  assigns  be  in 
legal  possession,  the  mortgagor  cannot  recover  possession  until  he  shows 
affirmatively  a  performance  of  the  condition,  (sdman  v.  WiMs,  66  Me. 
873:  Jewett  v.  Hamlin,  68  id.  172. 

Ii  our  construction  of  the  statutes  and  deeds  is  correct,  this  tenant 
cannot  be  evicted  by  these  demandants,  so  long  as  the  purchase-money 
remains  unpaid.  Under  this  construction,  the  extensions  of  time  of 
payment  allowed  in  the  subsequent  resolves  did  not  destroy  the  lien, 
aid  not  pass  the  title.  Such  extensions  perhaps  waived  a  forfeiture, 
extended  the  time  for  redemption,  but  did  not  extinguish  the  State's 
legal  title,  and  leave  to  it  only  a  right  of  action. 

Judgment  for  the  tenant. 

Piters,  Ch.  J.,  Walton  Danfobth,  Foster  and  Haskkll,  JJ., 
concurred. 


Stewart  v.  Stewart. 

January  8,  1887. 

Maeriage  —  Divorce  —  "  Utter  Desertion." 

The  court  is  not  authorized  to  grant  a  divorce  for  "  utter  desertion "  where 
there  is  only  a  denial  of  sexual  intercourse. * 

Appeal  from  dismissal  of  a  libel  for  divorce. 

Humphrey  &  Appleton,  for  libelant.  Charles  Hamlin  and  J. 
Butchingsj  ior  libelee. 

Emery,  J.  The  power  of  the  court  to  decree  divorces  is  derived 
solely  from  the  statute.     It  has  no  common-law  jurisdiction  over  such 

*  Stewart  Marr.  &  Div.  (Pony  Series),  §  252. 
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matters.  It  can  decree  a  divorce  for  such  cause  only  as  the  .egislature 
authorizes.  The  only  statute  authority  relied  upon  in  this  case  is  that 
clause  authorizing  the  court  to  decree  a  divorce  for  "  utter  desertion 
continued  for  three  consecutive  years  next  prior  to  the  tiling  of  the 
libel.'; 

This  case,  therefore,  presents  the  question  whether  the  legislature  by 
that  statute  intended  to  authorize  a  divorce  where  one  party,  without 
good  cause,  denies  the  sexual  intercourse  for  three  consecutive  years. 

In  England,  formerly,  divorces  were  not  allowed  for  desertion.  The 
only  remedy  for  such  a  wrong  was  a  suit  in  the  ecclesiastical  courts  for  a 
restitution  of  conjugal  rights.  But  those  courts  while  requiring  the 
offending  party  to  return  and  live  with  the  libelant,  never  undertook 
to  compel  the  granting  of  sexual  intercourse.  They  made  a  clear  dis- 
tinction between  "marital  intercourse" — sexual  intercourse  —  and 
"  marital  cohabitation  " —  living  together.  The  latter  was  a  right  to  be 
enforced  by  the  courts.  The  former  was  a  right  to  be  enforced  only 
in  faro  conscientim.  Lord  Stowell  in  Foster  v.  Foster,  1  Hag.  Con. 
154,  said :  "  The  duty  of  matrimonial  intercourse  cannot  be  compelled 
by  this  court,  though  matrimonial  cohabitation  may."  In  Ormev.  Orme, 
2  Adams,  382,  the  precise  question  arose.  It  was  a  libel  by  the  wife  for 
restitution  of  marital  rights.  It  appeared  that  the  husband  lived  with 
her  in  the  same  dwelling,  but  refused  to  have  sexual  intercourse  with 
her.  The  libel  was  dismissed  on  the  ground  there  was  no  power  in 
the  court  to  remedy  such  a  refusal. 

It  was  also  early  held  in  England  that  such  refusal  was  not  an  act  of 
cruelty.  Aguilar  v.  Aguilar,  1  Hagg.  776.  It  has  been  held  in 
America  that  such  refusal  is  not  an  act  of  cruelty,  and  that  it  will  not 
justify  desertion,  nor  any  other  marital  dereliction  by  the  other  party. 
Reid  v.  Reid,  24  N.  J.  Eq.  332;  Eshback  v.  Eshback,  23  Penn.  St. 
343;  Cowles  v.  Cowles,  112  Mass.  298.  It  has  also  been  expressly  held 
that  6uch  refiisal  is  not  the  desertion  contemplated  by  the  statutes 
authorizing  divorces  for  desertion.  Southwick  v.  Southwick,  97  Mass. 
327;  Steele  v.  Steele,  1  McArthur  (D.  C),  505. 

Decisions  are  cited  from  the  courts  of  some  other  States,  which  seem 
to  hold  the  contrary  doctrine.  There  is  a  difference  between  the  stat- 
utes of  those  States  and  our  statute.  Our  statute  uses  the  phrase 
44  utter  desertion."  The  statutes  upon  which  the  opposing  decisions 
are  based,  omit  the  word  "utter.'  The  language  of  our  statute, 
enacted  in  1883,  is  the  same,  verbatim,  as  that  in  the  Massachusetts 
statute  — Pub.  Stats,  of  1882,  chap.  143,  §  1  — which  had  already 
received  judicial  construction  in  Southwick  v.  Southwick,  supra.  The 
inference  is  that  our  legislature,  in  using  the  same  language,  intended 
the  same  construction. 

Sexual  intercourse  is  only  one  marital  right  or  duty.  There  are 
many  Tother  important  rights  and  duties.  The  obligations  the  parties 
assume  to  each  other,  and  to  society,  are  not  dependent  on  this  single 
one.  Many  of  these  obligations  —  fidelity,  sobriety,  kind  treatment, 
etc.  —  have  legal  sanctions,  and  can  be  enforced,  or  their  breach 
remedied  by  legal  process.  This  obligation  in  question  is  of  a  nature 
so  personal  and  delicate,  and  dependent  so  much  on  sentiment  and 
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feeling,  that  the  English  ecclesiastical  courts,  though  reaching  far  into 
the  privacy  of  domestic  life,  have  stopped  6hort  of  this.  We  do  not 
thinE  our  legislature  intended  to  call  the  denial  of  this  one  obligation 
an  a  utter  desertion,"  while  the  party  might  be  faithfully,  and,  per- 
haps, meritoriously  fulfilling  all  the  other  marital  obligations. 

Exceptions  overruled. 

Walton,  Danfoeth  and  Foster,  JJ.,  concurred. 

Habthstj.,  J.  I  concur  in  the  opinion,  as  I  understand  it,  to  hold 
that  refusal  of  sexual  intercourse  does  not  amount  to  utter  desertion  so 
long  as  other  marital  rights  and  duties  are  enjoyed  and  performed 
under  the  marital  relation ;  and  that  it  is  not  of  itself,  in  law,  a  cause 
for  divorce ;  but  that,  whether  from  long  continuance,  without  cause,  in 
extreme  cases,  it  may  not  so  affect  health  as  to  become  "  cruel  and 
abusive  treatment,"  is  a  question  of  fact,  to  be  determined  in  each  par- 
ticular case  upon  its  own  particular  facts  and  circumstances.  Holyoke 
y.  Hdyoke,  78  Me.  404 ;  S.  C,  7  East.  Rep'r,  546. 

Peters,  Ch.  J.  I  concur  in  the  result  arrived  at  by  Judge  Emkry, 
and  agree  to  the  statement  that  a  refusal  of  marital  intercourse,  while 
marital  cohabitation  continues,  does  not  amount  to  "  utter  desertion," 
a  cause  of  divorce  prescribed  by  our  statutes. 

But  so  far  as  the  opinion  of  the  learned  judge  carries  an  implication 
that  a  refusal  of  marital  intercourse  may  not  be  so  extreme  as  to 
amount  to  "cruel  and  abusive  treatment,"  another  cause  of  divorce 
prescribed  by  our  statute  of  divorce,  I  do  not  concur.  Impotence  is  a 
canse  of  divorce  in  this  State.  What  is  the  difference  to  the  husband, 
whether  the  wife  cannot^  or  wiU  not,  assent  to  marital  intercourse  ?  If 
a  divorce  lies  in  the  first  case,  a  fortiori  should  it  in  the  latter,  where 
the  case  presents  an  inexcusable  and  long-continued  refusal — not  such 
as  this  case  —  but  a  clearly  extreme  case. 


Knight  v.  Thomas. 
January  18,  1887. 

Practice — Charge  to  the  Jury  —  Stating  the  Evidence. 

When  a  party  considers  that  the  presiding  justice  has  misstated  the  testimony 
in  his  charge  to  the  jury,  attention  should  be  called  to  it  at  the  time,  that  the  cor- 
rection may  be  made  before  the  jury  retires. 

It  is  not  error  for  the  presiding  justice,  after  explaining  to  the  jury  the  differ- 
ence between  positive  and  negative  testimony,  on  the  trial  of  a  bastardy  suit,  to 
say:  "  Now  the  statements  of  the  Wymans  are  not  positive  testimony — they  state 
that  they  did  not  know  of  any  intercourse  between  the  complainant  and  the 
defendant,  still  it  might  have  occurred.  Whether  it  did  or  not  it  is  a  question 
for  you,  gentlemen."* 

R.  A.  Frye,  for  plaintiff.     H.  A.  Randall,  for  defendant. 

Per  Curiam.  That  all  of  the  requisitions  of  the  bastardy  statute 
were  complied  with  is  not  questioned  —  hence  the  verdict  against  the 
defendant  is  not  against  law. 

Nor  is  it  suggested  that,  assuming  the  testimony  of  the  complainant, 
together  with  that  introduced  in  her  behalf,  to  be  true,  the  verdict  is 

♦See  Moak's  Underhill  Torts,  pages  819  et  seq. 
Vol.  IX.— 6 


Digitized  by 


Google 


42  The  Eastern  Reporter.  [Me. 

against  evidence,  although  it  may  be  against  the  weight  of  it.  But  the 
jury  saw  and  heard  the  principal  parties,  and  we  cannot  say  the  ver- 
dict is  such  that  a  jury  could  not  reasonably  find. 

The  complainant  testified  that  the  child  was  begotten  at  Wyman's 
in  August,  while  she  and  defendant  were  at  work  there.  Both  of 
the  Wymans  testify  that  the  defendant  worked  there  in  May,  June  and 
first  week  in  September,  but  not  in  August.  In  calling  the  attention 
of  the  jury  to  tne  depositions  of  the  Wymans,  the  presiding  justice 
said  to  the  jury :  "  They  state  that  the  defendant  worked  there  in 
May,  June  and  September,  but  do  not  state  that  he  was  there  in 
August"  The  defendant  contends  that  this  last  clause  misled  the 
jury ;  for  while  it  was  true,  the  deponents  did  testify  that  he  was  not 
there  in  August.  But  if  the  defendant  considered  this  a  misstatement, 
he  should  have  called  the  attention  of  the  judge  to  it  at  the  time  and 
had  it  corrected. 

Furthermore,  the  presiding  justice,  after  properly  explaining  to  the 
jury  the  distinction  Detween  positive  and  negative  testimony,  said  to 
them :  "  Now  the  statements  of  the  Wymans  are  not  positive  testi- 
mony —  they  state  that  they  did  not  know  of  any  intercourse  between 
the  complainant  and  the  defendant,  still  it  might  have  occurred. 
Whether  it  did  or  not  is  a  question  for  you,  gentlemen."  Thus  limit- 
ing the  negative  character  of  the  depositions  to  the  subject  of  known 
intercourse  between  the  parties.  In  this  we  perceive  no  error.  But 
the  defendant  contends  tnat  this  instruction  applies  to  other  subject- 
matter  in  the  depositions,  which  is  not  a  fair  construction  of  it. 

Motion  and  exceptions  overruled. 


White  v.  Levant. 

January  17,  1887. 

Towns — Compensation  op  Agent. 

Unless  a  town  votes  to  pay  a  town  agent  he  cannot  recover  any  compensation 
for  his  official  services. 

Barker^  Vose  &  Barker >,  for  plaintiff.  Jasper  Hutchvngs  and  Charles 
Eamlin,  for  defendants. 

Waltok,  J.  The  only  question  we  find  it  necessary  to  consider  fe 
whether  one  who  has  accepted  a  town  office,  to  which  neither  the  legis- 
lature nor  the  town  has  annexed  any  compensation,  can  maintain  an 
action  to  recover  compensation  for  his  official  services.  It  is  well  settled 
that  he  cannot.  The  compensation  of  some  town  officers  is  provided 
for  by  statute.  The  compensation  of  assessors,  selectmen  and  overseers 
of  the  poor  is  thus  provided  for.  Rev.  Stats.,  chap.  6,  §  102.  Such 
compensation  may,  of  course,  be  recovered  whether  the  town  is  willing 
to  pay  it  or  not.  So,  if  the  town  has  expressly  voted  a  compensation. 
But  in  the  absence  of  any  such  statute  or  vote  no  compensation  can  be 
recovered.  Talbot  v.  East  Machias,  76  Me.  415 ;  Sikes  v.  Hatfield,  13 
Gray,  347 ;  Walker  v.  Cook,  129  Mass.  578  ;  Dill.  Mun.  Corp.  (2d  ed.), 
§169. 

The  plaintiff  has  obtained  a  verdict  on  a  claim  made  up  largely  of 
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charges  for  his  official  servics  as  town  agent.  Unfortunately  for  him 
neither  the  town  nor  the  legislature  has  annexed  any  compensation  to 
his  office.  The  verdict,  therefore,  is  contrary  to  law,  ana  must  be  set 
aside. 

The  motion  is  sustained,  the  verdict  set  aside,  and  a  new  trial  granted. 

Pbtkbs,  Ch.  J.,  Daotobth,  Embby,  Fosteb  and  Haskell,  JJ.,  con- 
curred. 


Bobbins  v.  Walbo  Lodgb,  I.  O.  O.  F. 

January  17,  1886. 

Voluntary  Association  —  Dividing  Property  Contributed  for  Special  Use. 
The  members  of  a  voluntary  association  took  and  paid  for  shares  of  $20  each, 
to  the  full  amount  of  $2,000,  which  was  expended  in  fitting  up  and  furnishing 
an  Odd  Fellows'  hall.  Held,  that  it  would  be  contrary  to  equity  to  allow  the 
owners  of  three  shares  to  compel  the  other  owners  to  purchase  those  three  shares, 
or  submit  to  have  the  furniture  removed  and  sold  ana  the  proceeds  divided,  while 
the  hall  was  being  used  as  an  Odd  Fellows'  hall,  though  by  another  and  different 
lodge. 

The  facts  are  stated  in  the  head-note  and  opinion. 

Thompson  <&  Ihmton,  for  plaintiffs.  William  H.  Foglerf  for 
defendant. 

"Walton,  J.  It  is  the  opinion  of  the  court  that  the  facts  proved  in 
this  case  do  not  entitle  the  plaintiffs  to  the  relief  prayed  for.  There  is 
a  want  of  equity.  The  furniture,  of  which  the  plaintiffs  claim  to  be 
part  owners,  was  purchased  for  a  special  purpose,  and,  so  far  as 
appears,  is  now  being  used  for  that  very  purpose.  We  think  it  would 
be  contrary  to  equity  and  good  conscience  for  a  minority  of  the  owners, 
contrary  to  the  wishes  of  tne  majority,  to  divert  this  property  from  the 
uses  to  which  it  was  originally  dedicated.  The  case  snows  that  an  asso- 
ciation of  individuals  raised  a  fund  of  about  $2,000  to  fit  up  the  Odd 
Fellows'  hall  in  Belfast.  A.  large  portion  of  this  fund  was  expended  in 
repairing  and  frescoing  the  hall.  The  balance  was  expended  for  car- 
pets, chairs,  desks  and  settees.  This  was  in  1876.  80  far  as  appears, 
the  carpets  and  furniture  remain  in  the  same  positions  in  which  they 
were  originally  placed,  and  are  used  for  the  same  purposes  to  which 
they  were  originally  dedicated.  Not  by  the  same  lodge,  but  by  their 
successors,  under  a  new  charter  and  a  new  name.  Now,  can  any  one 
say  that  in  equity  and  good  conscience  a  small  minority  of  the  owners 
may  compel  the  majority  to  purchase  their  interests  or  submit  to  have 
the  carpets  torn  up  and  the  furniture  removed  and  sold  for  whatever 
price  can  be  obtained  and  the  proceeds  divided  ?  Can  those  who  have 
thus  taken  upon  themselves  a  common  burden  for  a  charitable  or  benevo- 
lent purpose  thus  escape  from  their  share  of  it,  and  throw  it  upon  their 
associates  or  defeat  the  whole  enterprise  ?  Would  not  such  a  course  be 
in  violation  of  the  original  understanding  or  compact  between  the  par- 
ties ?  Would  it  not  be  a  breach  of  good  faith  ?  We  think  so.  And 
this  court,  sitting  as  a  court  of  equity,  cannot  sanction  such  a  proceed- 
ing. We  think  the  furniture  must  be  allowed  to  remain  where  the 
original  purchasers  of  it  put  it,  and  subject  to  the  nses  to  which  they  dedi- 
cated it.     We  should  as  soon  think  or  sanctioning  the  removal  and  sale 
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of  Bunker  Hill  monument,  on  petition  of  some  of  those  who  contributed 
to  the  fund  by  which  it  was  erected,  as  to  allow  this  furniture  to  be 
withdrawn  from  the  uses  to  which  its  original  proprietors  dedicated  it. 
Hinckley  v.  Blethen,  78  Me.  221 ;  S.  C,  4  East.  Kep'r,  943. 

Bill  dismissed,  with  costs. 

Peters,  Oh.  J.,  Danforth,  Emery,  Foster  and  Haskell,  JJ.,  con- 
curred. 


Poor  v.  Beatty. 

January  18,  1887. 

Poor  Debtors  —  Disclosure  —  Fast-Day. 

Justices  to  hear  a  poor  debtor's  disclosure  cannot  be  selected  on  Fast-day. 
Bond  — Damages  —  Judgment. 

When  there  is  no  defense  to  an  action  on  a  bond  of  a  poor  debtor,  the  plaintiff 
is  entitled  to  judgment  for  the  amount  of  his  execution,  costs  and  fees  of  service, 
with  interest. 

Frank  &  Lwrrabee,  for  plaintiff.     Symonds  <£  Zibby,  for  defendant. 

Walton,  J.  Justices  to  hear  a  poor  debtor  s  disclosure  cannot  be 
selected  on  Fast-day.  Fast-day  is  classed  among  the  dies  non  juridi- 
cus,  and  no  court  can  be  held  on  that  day.  If  the  time  fixed  for  a  court 
falls  on  Fast-day,  the  court  is  to  stand  adjourned  till  the  next  day. 
Rev.  Stats.,  chap.  77,  §  48.  This  adjournment  takes  place  bv  operation 
of  law,  and  is  not  to  be  made  by  tne  court  itself.  There  is  to  be  no 
court  on  that  day.  The  statute  declares  that  the  next  day  shall  be 
deemed  the  first  day  for  all  purposes.  It  is  to  be  deemed  the  first  day 
for  the  purpose  of  selecting  the  justices  and  organizing  the  court  as 
well  as  the  nearing  of  the  debtor's  disclosure.  It  is  quite  as  important 
a  part  of  the  proceedings.  To  meet  and  select  the  justices  on  Fast-day 
would  as  clearly  constitute  an  interruption  of  the  proper  observance  of 
the  day  as  if  the  whole  proceedings  were  completed  on  that  day.  The 
presence  of  the  parties  or  their  attorneys  would  be  necessary  and  the 
presence  of  the  magistrates,  and  perhaps  it  would  be  necessary  to  pro- 
cure the  attendance  of  an  officer.  Consultations  must  be  had,  notice 
given,  and  if  the  creditor  should  happen  to  live  a  considerable  distance 
from  the  place  appointed  for  the  hearing,  his  time  for  the  entire  day 
might  be  consumed  by  these  preliminary  proceedings.  We  think  the 
creditor  cannot  be  compelled  thus  to  spend  Fast-day.  There  is  no 
necessity  for  it.  If  the  time  selected  for  the  disclosure  happens  to  fall 
on  Fast-day,  the  whole  proceedings  are  to  stand  adjourned  till  the  next 
day  by  operation  of  law ;  and  the  next  day,  in  the  language  of  the 
statute,  is  to  be  deemed  the  first  day  "for  all  purposes"— for  the  pur- 

Sose  of  selecting  the  justices  as  well  as  the  hearing  of  the  disclosure.  The 
isclosure  in  this  case  having  been  had  before  justices  selected  on  Fast- 
day,  in  the  absence  of  the  plaintiff,  it  constitutes  no  defense  to  the  action  ; 
and  the  plaintiff  is  entitled  to  recover  the  amount  of  his  execution,  costs 
and  fees  of  service,  with  interest,  as  provided  in  the  Revised  Statutes, 
chapter  113,  section  40.  The  case  relied  upon  by  the  defendants  as  estab- 
lishing a  different  rule  for  the  assessment  of  the  damages  —  Fossv. 
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Edwards,  47  Me.  145  —  was  expressly  overruled  in  Hacketl  v.  Lcrne, 
61  id.  31. 

Judgment  for  plaintiff.    Damages  to  be  assessed  at  nitipriua. 

Pbteks,  Ch.  J.,  Virgin,  Libbey,  Emery  and  Haskell,  JJ.,  con- 
curred. 


Leavttt  v.  School  District  in  Haepwell. 

January  18,  1887. 

Real  Action—  Change'of  Title  Pending  Action  —  Pleas  Puis  Dabrein  Con- 
tinuance. 

If,  pending  a  real  action,  the  title  to  the  land  and  the  right  of  possession  pass 
from  the  plaintiff  to  the  defendant,  that  fact  may  be  pleaded  in  bar  of  the  fur- 
ther maintenance  of  the  suit. 

In  such  a  case  the  plaintiff  wttl  recover  costs  up  to  the  time  of  filing  the  plea, 
and  the  defendant  afterward. 

John  J.  Perry  and  D.  A.  Meaher,  for  plaintiff.  P.  J.  Larralee 
and  C.  W.  Godaard,  for  defendants. 

"Walton,  J.  The  question  is  whether,  if,  pending  a  real  action  for 
the  recovery  of  land,  the  title  to  the  land  and  the  right  of  possession 
pass  from  the  plaintiff  and  become  vested  in  the  defendant,  this  fact 
may  be  pleaded  in  bar  of  the  further  maintenance  of  the  suit.  Undoubt- 
edly. 

In  jRotoeU  v.  Eayden,  40  Me.  582,  the  court  held  that  where,  after 
the  commencement  of  hifl  suit,  the  plaintiff  conveyed  the  demanded 
premises  to  a  third  person,  this  fact  might  be  successfully  interposed  to 
tjie  further  maintenance  of  the  suit.  And  if  such  is  the  law  when  the 
title  has  become  vested  in  a  third  person,  a  fortiori,  such  must  be  the 
law  when  the  title  and  the  right  or  possession  have  become  vested  in 
the  defendant.  Why  should  the  plaintiff  recover  the  possession  of 
land  after  his  right  to  the  possession  is  extinguished,  and  it  is  certain 
that  he  cannot  hold  it  if  it  is  given  to  him?  And  why  should  the 
defendant  be  deprived  of  the  possession  after  he  has  in  a  lawful  mode 
become  the  owner  of  the  land,  and  entitled  to  the  possession  of  it  ?  It 
is  believed  no  good  reason  can  be  given. 

It  is  perfectly  well  settled  that  such  a  defense  cannot  be  made 
under  the  general  issue.  It  must  be  specially  pleaded.  And  it  must 
not  be  pleaded  in  bar  of  the  suit  generally.  It  can  be  pleaded  only  in 
bar  of  the  further  prosecution  of  the  suit.  The  effect  then  is,  not  to 
defeat  the  suit  ab  initio,  but  to  stay  its  further  prosecution  ;  in  which 
case  the  plaintiff  will  recover  his  costs  up  to  the  time  of  the  tiling  of 
the  plea,  and  the  defendant  will  recover  his  costs  incurred  subsequently. 
In  one  sense,  such  a  plea  may  be  said  to  divide  the  suit  into  two  actions, 
in  the  first  of  which  the  plaintiff  is  the  prevailing  party  and  entitled 
to  costs,  and  in  the  second  of  which  the  defendant  is  the  prevailing 
party  and  entitled  to  costs.  This  result  avoids  all  supposed  hardships, 
and  deals  out  to  both  parties  even-handed  justice  —  a  result  devoutly 
to  be  wished  for,  in  all  cases. 

Such  must  be  the  judgment  in  this  case.  The  demanded  premises 
have  been  taken  by  the  defendants  for  a  school-house  lot.     rending 


Digitized  by 


Google 


46  The  Eastern  Reporter.  [Me. 

the  suit,  they  have  perfected  their  title  to  it  This  has  been  done 
without  the  concurrence  of  the  plaintiff ;  but  it  has  been  done  under 
authority  of  the  statutes  of  the  State,  and  in  the  performance  of 
a  public  duty  imposed  upon  the  defendants  by  law;  and  a  title 
thus  acquired  is  entitled  to  the  same  respect  and  to  the  same  protection 
as  one  obtained  in  any  other  mode.  The  evidence  satisfies  us  that  the 
plaintiff  has  been  tendered  the  appraised  value  of  the  lot,  and  that  bis 
right  to  the  possession  of  it  is  extinguished.  This  fact  is  brought  to  the 
attention  of  the  court  by  a  proper  plea ;  and  it  is  the  judgment  of  the 
court  that  the  suit  be  no  further  prosecuted. 

Peters,  Ch.  J.,  Virgin,  Libbry,  Emery  and  Haskell,  JJ.,  con- 
curred. 


Purinton  v.  Mains  Central  Railroad  Company. 

January  18,  1887. 

New  Trial  —  Railroads  —  Crossings. 

The  court  will  not  grant  a  new  trial  when  the  evidence  is  conflicting,  unless 
the  verdict  is  clearly  against  the  weight  of  evidence.* 

It  is  the  duty  of  train-men  on  a  railroad  to  keep  a  sharp  lookout  when 
approaching  a  crossing. 

WiUwr  F.  Lunt,  for  plaintiff.  Drummond  &  Drummond,  for 
defendant. 

Walton,  J.  The  plaintiff  has  recovered  a  verdict  of  $132.47 
against  the  Maine  Central  Railroad  Company  for  damage  to  his  furni- 
ture, occasioned  by  the  collision  of  a  freight  train  with  a  team  on  which 
the  furniture  was  loaded.  The  only  question  is  whether  the  verdict  #is 
so  clearly  against  the  weight  of  evidence  as  to  require  the  court  to  set 
it  aside  and  grant  a  new  trial. 

We  do  not  think  it  is.  The  collision  occurred  at  a  crossing  in  the 
town  of  Beeriug.  It  was  in  March,  and  the  ground  was  bare  near  the 
railroad  track,  and  a  little  distance  from  the  track  the  highway 
was  icy  and  slippery.  The  plaintiff's  goods  were  on  a  sled  drawn  by 
four  horses.  When  the  sled  crossed  the  track  it  struck  upon  the  bare 
ground  and  stuck.  The  horses  had  reached  the  icy  portion  of  the 
highway,  and  when  they  attempted  to  pull  hard  enough  to  start  the 
load  they  would  slip,  and  one  of  them  fell.  The  teamster  was  notified 
that  a  train  was  approaching,  and  he  seems  to  have  made  every  effort 
possible  to  get  out  of  the  way,  but  he  was  unable  to  do  so.  To  add 
to  his  embarrassment  the  gate-tender  let  a  swing  down  on  to  his  load. 
It  was  then  impossible  for  him  to  move  forward  without  tearing  his 
load  to  pieces  or  breaking  the  gate.  Several  bystanders  tried  to  assist 
him,  and  one  of  them  told  him  not  to  be  excited,  that  the  train-men 
saw  him  and  were  slowing  up  the  train.  And  he  was  finally  told  the 
train  had  stopped.  But  tnis  proved  not  to  be  true,  or,  if  true,  the  train 
started  again,  and  moved  down  upon  him  at  the  rate  of  about  four 
miles  an  hour,  and  in  attempting  to  pass  him  struck  the  hind  end  of 
his  load  and  knocked  it  to  pieces, 

Conld  not  this  accident  have  been  avoided  by  the  exercise  of  reason- 

*  See  Byorn  v.  JBeal,  postj—WMte  v.  Davforth,  7  East.  Eep'r,  24.  ~" 
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able  care  by  the  gate-tender  and  the  engineer  in  charge  of  the  train  ? 
It  has  been  decided  again  and  again  that  it  is  the  duty  of  the  traveler 
upon  a  highway  to  look  carefully  for  approaching  trains  before  attempt- 
ing to  cross  a  railroad  track.  But  the  duty  of  keeping  a 'sharp  lookout 
does  not  rest  upon  him  alone.  It  is  equally  the  duty  of  those  in  charge 
of  a  train  of  cars  to  keep  a  sharp  lookout.  Horses  are  liable  to  become 
unmanageable  at  railroad  crossings.  They  may  become  frightened,  or, 
as  in  this  case,  a  team  may  get  stuck  and  be  unable  to  move  on ;  and  it 
is  the  duty  of  those  in  charge  of  trains  of  cars  to  be  watchful,  and  if  they 
see  that  such  an  accident  has  happened,  to  endeavor  to  stop  their  trains 
in  season  to  avoid  a  collision.  It  is  true  that  this  collision  occurred  in 
the  evening,  and  the  gate-tender  says  he  did  not  see  the  load  of  goods 
on  which  he  lowered  the  gate.  And  the  engineer  in  charge  of  the  train 
rives  the  same  excuse.  He  says  it  was  very  dark,  and  he  did  not  see 
tne  load  of  goods  till  the  moment  it  was  struck.  The  evidence  is  con- 
flicting with  respect  to  the  amount  of  light.  This  is  probably  the  hinge 
on  which  the  case  turned.  The  jury  probably  found  that  it  was  light 
enough  for  the  gate-tender  and  the  engineer  to  have  seen  the  team  and 
the  predicament  it  was  in  if  they  had  t>een  reasonably  vigilant  and  had 
kept  a  proper  lookout ;  and  if  they  did  so  find,  we  do  not  think  the 
verdict  is  so  clearly  against  the  weight  of  evidence  as  to  require  us  to 
set  it  aside. 

Motion  overruled. 

Judgment  of  the  verdict. 

Peters,  Ch.  J.,  Viegin,  Libbet,  Fosteb  and  Haskell,  JJ.,  con- 
curred. 


Wnremp  v.  Portland  League  Base  Ball  and  Athletic  Association, 

January  18,  1887. 

Master  and  Servant  —  Right  of  Employer  to  Discharge  —  Sole  Judge  op 
Sufficiency  of  Reason. 

Where  a  contract  for  employment  reserves  to  the  employer  the  right  to  dis- 
charge for  a  cause  specified,  and  makes  him  the  sole  judge  of  the  sufficiency  of 
the  reason  for  discharge,  it  does  not  give  him  the  right  to  discharge  without  a 
reason. 

In  such  a  case  the  law  requires  of  the  employer  the  utmost  good  faith  in 
judging  of  the  sufficiency  of  the  reason. 

An  action  for  damages  for  breach  of  a  contract,  whereby  the  defend- 
ant agreed  to  pay  the  plaintiff  $780,  for  six  months'  services,  com- 
mencing April  15,  1885,  in  managing  the  business  of  base  ball. 

One  clause  of  the  contract  read  as  follows  : 

u  Eighth.  And  it  is  hereby  mutually  agreed  by  the  said  parties  hereto 
that  should  the  said  party  of  the  second  part,  at  any  time  or  times,  or  in 
any  manner,  fail  to  comply  with  the  covenants  and  agreements  herein 
contained,  or  any  of  them,  or  with  any  of  the  rules  and  regulations  of  the 
said,  the  Eastern  New  England  Association  of  Base  Ball  Clubs,  or  with 
the  Boles  and  regulations  of  the  said  party  of  the  first  part,  which  now 
are  or  may  hereafter,  from  time  to  time,  be  made  or  instituted,  or  should 
the  said  party  of  the  second  part  at  any  time  or  times  be  careless,  indif- 
ferent or  conduct  himself  in  such  a  manner  as  to  injure  or  prejudice  the 
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interests  of  the  said  party  of  the  first  part,  or  should  the  said  party  of 
the  second  part  become  ill,  or  otherwise  unfit,  from  any  cause  what- 
ever, in  the  judgment  of  the  said  party  of  the  first  part,  to  fulfill,  in  a 
satisfactory  manner,  the  duties  which  may  be  required  of  him  by  the 
said  party  of  the  first  part,  then  and  thereupon  the  said  party  of  the  first 
part  shall  have  the  right  to  discipline,  suspend  or  discharge  the  said 
party  of  the  second  part  as  to  it,  tne  said  party  of  the  first  part,  shall 
seem  fit;  and  the  said  party  of  the  first  part  shall  be  the  sole  judge  as 
to  the  sufficiency  of  the  reason  for  such  said  discipline,  suspension  or 
discharge." 

George  H.  Tawn&hend,  for  plaintiff.  Frank  S.  Waterhovse,  for 
defendant 

Walton,  J.  The  only  question  is  whether  upon  the  plaintiffs  evi- 
dence alone,  no  evidence  being  offered  in  defense,  this  action  is  main- 
tainable. We  think  it  is.  The  defendants  contracted  with  the  plain- 
tiff for  his  services  for  six  months.  The  contract  is  in  writing.  At  the 
end  of  three  months  and  a  half  they  discharged  him.  No  reason  was 
given  for  the  discharge.  Apparently  there  was  none.  The  defendants 
claim  that,  by  the  terms  of  their  contract,  they  had  a  right  to  discharge 
him  at  any  time.  We  think  the  contract  did  not  give  them  that  right. 
It  reserved  to  them  the  right  to  discharge  him  if,  from  negligence  or 
illness,  or  from  any  other  cause,  he  became  unfit  to  fulfill  the  duties 
required  of  him,  and  it  reserved  to  them  the  right  to  be  the  sole  judges 
of  the  sufficiency  of  the  reason  for  such  discharge.  But  it  did  not 
reserve  to  them  the  right  to  discharge  him  without  a  reason.  And  in 
judging  of  the  sufficiency  of  the  reason,  we  think  the  law  would  require 
of  them  the  utmost  good  faith.  It  would  not  allow  them  to  give  a 
false  reason.  It  would  not  allow  them  to  falsely  pretend  that  he  was 
incompetent  or  insufficient  when  their  real  reason  was  his  refusal  to 
submit  to  a  reduction  of  his  compensation.  The  error  of  the  defend- 
ants seems  to  have  been  in  the  assumption  that  because  they  had  a 
right  to  judge  of  the  sufficiency  of  the  reason  for  his  discharge,  there- 
fore, they  had  a  right  to  discharge  him  at  their  own  will  and  pleasure, 
and  without  giving  him  any  reason  for  so  doing. 

We  think  the  contract  will  not  bear  this  interpretation.  We  think 
that,  notwithstanding  the  right  of  the  defendants  to  judge  of  the  suf- 
ficiency of  the  reason  for  discharging  the  plaintiff,  that  the  reason  mu6t 
have  been  one  which  to  some  extent  at  least  unfitted  him  for  the  dis- 
charge of  the  duties  required  of  him.  No  such  reason  is  shown  to  have 
existed,  or  to  have  been  adjudged  by  the  defendants  to  exist ;  and  we 
think  his  discharge  without  the  existence,  or  an  adjudication  of  the 
existence,  of  such  a  reason  was  a  breach  of  their  contract,  and  renders 
them  liable  to  him  for  some  damages.     Sutherland  v.  Wyer,  67  Me.  64. 

A  default  is  to  be  entered,  and  the  damages  assessed  at  nidpriusy  as 
agreed  in  the  report. 

Peters,  Ch.  J.,  Virgin,  Libbey,  Emery  and  Haskell,  JJ.,  con- 
curred. 

See  Whart.  Cont.,  §  593;  Condon  v.  Callahan,  9  Abb.  N.  C.  407;  Davinyv.  8/iat- 
ifuck,  9  Daly,  66;  lyl&r  v.  Adams,  6  Lans.  280;  Spring  v.  Ansonia,  24  Hun,  175; 
Gray  v.  Cent,  etc.,  R.  R.  Co.,  11  id.  70. 
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Btkon  v.  Beal. 

January  18,  1887. 

A  new  trial  will  not  be  granted  when  the  verdict  is  not  clearly  against  the 
weight  of  evidence. 

On  motion  to  set  aside  the  verdict  by  the  defendant. 

This  action  was  brought  by  the  assignee  in  insolvency  of  Lyman  A. 
Witham  to  recover  a  stun  paid  by  the  insolvent  to  the  defendant,  or  for 
the  benefit  of  the  defendant,  upon  a  note  on  which  the  defendant  was 
holden,  as  surety,  in  fraud  of  the  provisions  of  the  insolvent  law. 

The  alleged  payment  was  made  January  1,  1884,  and  the  next  month 
Wyman  was  declared  an  insolvent  on  his  own  petition. 

The  evidence  was  conflicting,  but  on  the  part  of  the  plaintiff  it  tended 
to  show  that  "Wyman  let  the  defendant  have  a  pair  of  steers  worth  $60 
to  be  sold  and  the  proceeds  paid  on  a  note  of  $100,  held  by  Phebe 
Toothaker  against  Wyman,  and  the  defendant  as  surety  ;  that  at  the 
time  of  this  transaction  Wyman  was  actually  insolvent,  and  the  defend- 
ant has  reasonable  cause  to- believe  he  was  insolvent,  or  contemplated 
insolvency.  Within  four  months  thereafter  Wyman  filed  his  petition 
in  insolvency.     The  verdict  was  for  plaintiff  for  $62. 

P.  A.  Sawyer,  for  plaintiff.    S.  C.  Belcher,  for  defendant. 

Per  Curiam.  It  is  the  opinion  of  the  court  that  the  verdict  in  this 
case  is  not  so  clearly  against  the  weight  of  evidence  as  to  require  the 
court  to  set  it  aside  and  grant  a  new  trial 

Motion  overruled. 

Judgment  on  the  verdict 
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Lbonabd  v.  Hast. 
November,  1886. 

A  substantial  dispute  over  a  private  legal  right  in  land  is  not  ordinarily 
cognizable  in  a  court  of  equity. 

The  special  circumstances  which  will  justify  a  court  of  equity  in  protecting 
and  enforcing  such  rights  enumerated. 

On  appeal  from  court  of  chancery. 

Mr.  Kuhl,  for  complainant.    Mr.  Chamberlain,  for  defendant. 

Dixon,  J.  The  bill  in  this  case  avers  that  the  complainant  is  the 
owner  of  a  wood  and  pasture  lot  containing  three  thirty-seven-one- 
hundredths  acres  of  land,  and  that  he  and  his  predecessors  in  title  have, 
by  adverse  user  for  over  twenty  years,  acquired  a  right  of  way  across 
the  land  of  the  defendant  from  a  certain  public  roaa  to  said  lot ;  that 
the  defendant  now  obstructs  said  way ;  and  the  bill,  therefore,  prays  a 
decree  that  the  complainant  is  entitled  to  the  way,  and  under  a 
mandatory  injunction  commanding  the  defendant  to  remove  the  obstruc- 
tion and  allow  the  complainant  to  pass  through  at  his  pleasure. 

The  answer  denies  the  complainant's  right. 

The  complainant's  testimony  tends  to  show  user  for  over  twenty  years. 
The  defendant's  testimony  tends  to  show  that  the  user  was  not  adverse, 
but  was  by  his  express  permission  as  an  act  of  neighborly  accommoda- 
tion. 

The  vice-chancellor  advised  a  decree  and  injunction  according  to  the 
prayer  of  the  bill.     Hence  this  appeal. 

From  the  foregoing  statement  it  appears  that  the  claim  set  up  is  to 
a  purely  legal  interest  in  land,  resting  upon  a  purely  legal  basis. 
Before  attempting  to  determine  the  validity  of  the  claim,  it  is  proper 
to  consider  whether  the  question  presented  comes  within  the  cognizance 
of  a  court  of  equity. 

No  doubt  many  cases  arise  in  which  courts  of  equity  may,  by  decree 
and  injunction,  protect  and  enforce  legal  rights  in  real  estate.  So  far  as 
they  are  exemplified  in  our  chancery  practice  these  cases  can,  I  think, 
be  classified  under  the  following  heads : 

1.  Cases  where  the  legal  right  has  been  established  in  a  suit  at  law, 
and  the  bill  in  equity  is  filed  to  ascertain  the  extent  of  the  right  and 
enforce  or  protect  it  in  a  manner  not  attainable  by  legal  procedure. 
Quackenbush  v.  Van  Riper,  2  Grr.  Ch.  350. 

2.  Cases  where  the  legal  right  is  admitted,  and  the  object  of  the  bill 
is  the  same  as  in  the  class  just  mentioned.  Carlisle  v.  Cooper,  6  C. 
E.  Gr.  576 ;  Shivers  v.  Shivers,  5  Stew.  Eq.  578 ;  S.  C,  id.  562 ; 
Johnson  v.  Hyde,  6  id.  632. 

3.  Cases  where  the  legal  right,  though  formally  disputed,  is  yet 
clear,  on  facts  which  are  not  denied  and  legal  rules  which  are  well 
settled,  and  the  object  of  the  bill  is  as  before  stated.     Shreve  v.  Voor- 
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hees,  2  Gr.  Ch.  25;  Hvlme  v.  Shreve,  3  id.  116;  Morris  C.  &  B. 
Co.  v.  Soc.  Est.  N.M.,1  Halst.  CL  203  ;  Earl  v. Dehart,  1  Beas.  281 ; 
Doddv.  ilaved,  2  C.  E.  Gr.  255;  Johnson  v.  Jaqui,  10  id.  410;  12 
id.  526 j;  Demarest  v.  Hardham,  7  Stew.  Eq.  469  ;  Higgins  v.  Flem- 
ingion  W.  P.  Co.,  9  id.  538. 

4.  Cases  where  one  attempts  to  appropriate  the  land  of  another,  under 
color  of  statutory  authority,  without  complying  with  the  legal  condi- 
tions precedent  Ross  v.  Eliz.  &  Sem.  Jr.  R.  Co.,  1  Gr.  Ch.  422 ; 
Browing  v.  C.  cfe  W.  R.  R.  Co.,  3  id.  47 ;  Higbee  v.  C.  &  A.  R.  R. 
Co.,  4  C.  E.  Gr.  276 ;  Folley  v.  Passaic,  11  id.  216;  Morris  Q.  <&  B. 
Co.  v.  Jersey  City,  id.  294. 

5.  Cases  where  the  object  of  the  bill  is  to  stay  waste.  Capner  v. 
Flem.  Min.  Co.,  2  Gr.  Ch.  467;  Bank  of  Chenango  v.  Cox,  11  C.  E. 
Gr.452. 

6.  Cases  where  the  object  of  the  bill  is  to  preveut  an  injury  which 
will  be  destructive  of  the  inheritance  or  which  equity  deems  irreparable, 
i.  e.,  one  for  which  the  damages  that  may  be  recovered  according  to 
legal  rules  do  not  afford  adequate  compensation.  Morris  C.  A  B.  Co.  v. 
Jersey  City,  3  Stockt.  13  :  Franklvnite  Co.  v.  Zinc  Co.,  2  Beas.  215 ; 
Zinc  Co.  v.  FranJdinite  Co.,  id.  322 ;  Zinc  Co.  v.  Franklinite  Co.,  2 
McC.  418 ;  Southmayd  v.  Mclaughlin,  9  C.  E.  Gr.  181 ;  Manke  v. 
Chambersbu?*g,  10  id.  168  ;  Johnson  v.  Hyde,  id.  454 ;  Thomas  Iron 
Co.  v.  AUentown  Minmg  Co.,  1  Stew.  Eq.  77 ;  Fulton  v.  Qreacen,  9 
id.  216 ;  I/yrd  v.  Carbon  I.  M.  Co.,  11  id.  452. 

7.  Cases  where  the  object  of  the  bill  is  to  protect  one's  dwelling 
from  in  juries  which  renaer  its  occupancy  insecure  or  uncomfortable. 
Brakekj  v.  Sharp,  2  Stockt.  206 ;  Holsman  v.  Boiling  Spring  Co.,  1 
McC.  335 ;  Ross  v.  Butler,  4  C.  E.  Gr.  294 ;  Deveney  v.  Gallagher,  5 
id.  33 ;  Cleveland  v.  Citizens'  Oas-light  Co.,  id.  201 ;  Babcock  v.  N.  J. 
Stockyard  Co.,  id.  296  ;  AtCy-QerCl  v.  Steward,  id.  415 ;  S.  C,  6  id. 
340 ;  Meigs  v.  Lister,  8  id.  199  ;  DeLuze  v.  Bradbury,  10  id.  79 ; 
Eana  v.  Bolton,  9  Stew.  Eq.  21 ;  Williams  v.  Osborne,  13  id.  235 ; 
Venn.  R.  R.  Co.  v.  Angel,  14  id.  316  ;  JLenning  v.  Ocean  City  Astfn, 
id.  606. 

8.  Cases  where  the  right  to  be  protected  or  enforced  grows  out  of 
the  expressed  or  implied  terms  oi  a  contract,  so  that  tne  court  can 
entertain  jurisdiction  by  virtue  of  its  power  to  compel  specific  perform- 
ance. Robeson  v.  Pittenger,  1  Gr.  Cli.  57 ;  Armstrong  v.  Potts,  8  C. 
E.  Gr.  92 ;  Jaqui  v.  Johnson,  11  id.  321 ;  Shimer  v.  Morris  C.  &Ji. 
Co.,  12  id.  364 ;  Izard  v.  Mays  Landing  W.  P.  Co.,  4  Stew.  Eq.  511 ; 
Pope  v.  Bell,  8  id.  1 ;  Sutpher  v.  Therkelson,  11  id.  318  ;  Oaroty  v. 
Ldand,  13  id.  323 ;  Lenntng  v.  Ocean  City  Asin,  14  id.  606. 

9.  Cases  where  the  object  of  the  bill  is  to  prevent  a  multiplicity  of 
suits,  otherwise  rendered  necessary  by  the  fact  that  many  persons  are 
interested  in  the  controversy.  Britton's  AdrrCr  v.  Hill,  12  C.  E.  Gr. 
389.  Outside  of  these  clases  there  is  no  jurisdiction  in  a  court  of  equity 
over  the  mere  invasion  of  mere  private  legal  rights  in  land.  The 
appropriate  remedy  is  by  suit  at  law.  The  case  in  hand  does  not  come 
within  any  of  these  classes.  It  bears  no  trace  of  resemblance  to  any 
except  those  of  the  third  or  those  of  the  sixth  class.     But  the  third 
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class  does  not  include  it,  because  the  evidence  shows  a  strostantial  dis- 

Eute  over  the  facts  of  adverse  user,  which  the  defendant  is  entitled  to 
ave  settled  by  the  verdict  of  a  jury ;  and  the  sixth  class  does  not 
cover  it,  because  the  temporary  obstruction  of  a  way  to  a  small  wood 
and  pasture  lot  can  be  fully  paid  for  by  the  damages  recoverable  accord- 
ing to  legal  rules.  The  decree  below  should  be  reversed  and  the  bill 
should  be  dismissed. 


•  TUTTLE   V.    GlLMORB. 

November,  1886. 

If  a  decree  of  the  court  of  errors  be  misentered  in  the  minutes,  it  must  be 
executed  by  the  court  of  chancery  according  to  its  terms,  the  proper  practice 
being  to  apply  to  the  court  of  errors  to  rectify  the  entry  of  such  a  decree. 

John  W.  Taylor,  for  appellant.     R.  Wayne  Parker,  for  respondent. 

Beasley,  Ch.  J.  A  decree  having  been  pronounced  in  this  court  as 
the  result  on  a  former  appeal  between  these  parties,  that  decree  was 
sent  to  the  court  of  chancery  with  instructions  to  execute  it.  The  con- 
tention of  the  appellant  now  is  that  the  chancellor  has  not  put  it  into 
effect,  but  has  introduced  into  it  certain  modifications. 

If  we  have  regard  simply  to  the  entry  of  the  decree  of  this  court  on 
its  minutes  we  think  the  justness  of  this  criticism  is  not  to  be  disputed. 
The  judgment  of  this  court  as  it  stands  on  our  records,  has  not  been 
carriea  into  effect  according  to  its  plain  terras.  That  this  is  the  case 
will  clearly  appear  from  the  statement  of  the  facts  as  presented  in  the 
opinion  of  the  chancellor. 

But  while  we  think  that  our  decree  as  recorded  has  not  been  complied 
with,  we  also  think  that  the  chancellor  has  properly  interpreted  the 
intention  of  this  court  as  expressed  in  its  opinion,  reading  that  opinion 
in  the  light  of  its  application  to  the  facts  of  the  case.  In  our  appre- 
hension no  other  rational  construction  was  to  be  put  upon  the  action  of 
the  court. 

It  is  apparent  from  this  statement  that  the  difficulty  has  arisen  from 
the  judgment  of  this  court  having  been  misentered  in  its  record.  The 
court  of  chancery  has  in  point  of  fact  executed  the  judgment  of  this 
court  as  it  was  pronounced,  but  not  as  it  was  entered,  and  therein  we 
think  an  error  was  committed.  Like  those  of  all  other  judicial  tribu- 
nals the  records  of  this  court,  kept  under  its  own  supervision,  must  be 
taken  as  the  infallible  exponent  of  its  mind,  and  as  in  every  respect 
being  correct ;  it  is  not  alterable  except  under  its  own  authority.  The 
result,  therefore,  is  that  the  respondent  should  have  been  sent  to  this 
court  to  ask  that  this  misentry  should  be  rectified.  It  was  a  formal 
error  for  the  court  below  to  attempt  to  amend  this  record  by  a  con- 
struction of  the  opinion  read  in  this  case. 

Consequently  we  think  the  proper  course  is  to  reverse  the  decree 
below,  to  amend  the  entry  of  the  judgment  in  this  court,  and  at  the 
present  time  to  render  a  final  decree  io  favor  of  the  respondent  on  the 
basis  of  the  decree  of  the  chancellor. 

Neither  party  will  be  allowed  costs  in  this  court. 
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PlONEEB  V.  BAGNALL. 
November     ,  1886. 

A  judgment  of  a  justice  was  docketed  on  a  constable's  return  in  these  words, 
viz. :  "I  return  the  within  execution  this  25th  day  of  September,  1872, 
unsatisfied,  no  goods  or  chattels  found  within  my  county  belonging  to  the 
defendant  to  make  any  part  of  the  debt  and  costs  on  this  execution,  except  that 
which  is  exempt  by  law."    Held,  such  judgment  is  valid. 

Math&m  v.  Sm&r,  47  N.  J.  L.  414;  8.  C,  2  East.  Rep'r,  809,  disapproved. 

Action  of  ejectment.  It  was  held  at  trial  that  a  docketed  judg- 
ment was  valid,  which  had  been  docketed  on  a  certified  copy  of  the 
return  of  the  constable  which  was  in  these  words,  viz. :  "  I  return  the 
within  execution  this  25th  day  of  September,  1872,  unsatisfied,  no 
goods  or  chattels  found  within  my  county  belonging  to  the  defendant 
to  make  any  part  of  the  debt  and  costs  on  this  execution  except  that 
which  is  exempt  by  law." 

The  trial  juage  sustained  the  judgment.    Writ  of  error  to  this  court. 

D.  W.  McOrea,  for  appellant.    J.  Garrick,  for  defendant. 

Bbasley,  Ch.  J.  The  defendant  at  the  trial  of  this  case  made  title 
to  the  premises  in  question  through  a  sheriff's  sale  that  had  been  made 
by  virtue  of  a  judgment  originally  rendered  in  the  court  for  the  trial 
oi  small  causes,  and  which  had  been  docketed  in  the  court  of  common 
pleas.  It  was  claimed  by  the  plaintiff  that  such  judgment  was  void  on 
the  eround  that  the  constable's  return  on  which  it  was  founded  did  not 
conform  to  the  act  regulating  the  subject. 

From  the  copy  of  the  officer's  return  prefixed  to  this  opinion,  it  will 
be  perceived  tnat  the  constable  does  not  state,  with  literal  con- 
formity to  the  statute, that  "he  could  not  find  any  personal  property  " 
of  the  defendant  in  execution  "  on  which  to  levy,"  but  his  return  is  "  no 
goods  or  chattels  found." 

We  find,  from  an  elaborate  examination  which  has  been  made  in  this 
case,  that  this  return  is  according  to  the  very  general  practice  in  the 
different  counties  of  this  State,  and  that  such  course  has  been  pursued 
since  the  passage  of  the  primary  act,  which  was  in  the  year  1848. 
When  the  case  of  Mathews  v.  Miller,  47  N.  J.  L.  414 ;  S.C.,  2  East.  Kep'r, 
809,  was  decided  in  the  supreme  court,  the  prevalence  of  such  a  practice 
was  entirely  unknown  to  the  court,  and  that  case,  therefore,  must  not  in 
the  future  be  regarded  as  an  authority  for  the  doctrine  upon  which  it 
rests.  With  respect  to  the  two  decisions  heretofore  rendered  on  this 
subject  in  this  court,  viz. :  Tasto  v.  Klopping,  43  N.  J.  L.  448,  and 
Freichenecht  v.  Meyer,  12  Stew,  557,  they  exemplify  a  line  of  cases 
somewhat  different  from  one  just  referred  to,  for  the  return  of  the  con- 
stable, in  each  of  these  two  instances,  indicated  that  there  were  some 
unexempted  goods  within  his  county  whereon  to  levy,  and  on  which  no 
levy  had  been  made.  Where  such  fact  appears  by  express  statement,  or  by 
reasonable  intendment,  the  requirement  of  the  statute,  being  a  pre- 
reanisite  to  a  legal  docketing,  cannot  be  said  to  have  been  fulfilled. 

But  being  of  opinion  that  the  long-continued  practical  construction 
that  has  been  put  upon  this  clause  of  the  act  in  question  should  be 
adopted  by  this  court  as  its  true  exposition,  we  think  that  the  present 
jodgment  should  be  affirmed. 
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Hoit  v.  Hoit. 

November      ,  1886. 

"If  any  or  either  of  my  children  shall  enter  a  caveat  against  this  my  will,  he  or 
they  shall  pay  all  expenses  of  both  sides,"  is  a  good  condition  in  a  will,  without  a 
gift  over,  against  a  devisee  taking  real  estate  under  the  will.* 

The  orphans'  court  having  ordered  the  costs  and  expenses  of  litigation,  on 
caveat  filed  —  §  177,  orphans'  court  act  —  the  widow,  who  was  the  legatee  of 
the  personal  estate  charged  with  the  payment  of  debts  and  expenses,  may  have 
relief  against  the  devisee  who  filed  the  caveat. 

On  appeal  from  a  decree  of  the  court  of  chancery. 

Oscar  Jeffrey,  for  appellant.    J,  G.  Shipman  &  Son,  for  appellee. 

Scudder,  J.  John  G.  Hoit,  late  of  the  township  of  Oxford,  in  the 
county  of  Warren,  and  State  of  New  Jersey,  by  last  will  and  testament 
duly  executed,  devised  and  bequeathed  to  nis  wife,  Sarah  A.  Hoit,  the 
appellant,  certain  lands  and  all  his  personal  property,  and  she  was  to 
pay  all  his  iust  debts,  funeral  and  other  expenses.  In  subsequent  parts 
of  the  will  he  devised  severally  to  his  sons,  tracts  of  lands  for  certain 
estates  and  on  limitations  therein  contained. 

The  will  concludes  with  this  sentence :  "  If  any  or  either  of  my 
children  shall  enter  a  caveat  against  this  my  will,  he  or  they  shall  pay 
all  the  expenses  of  both  sides.  Nathan  Hoit,  one  of  the  testator's  sons 
and  a  devisee  in  his  will,  did  enter  a  caveat  against  the  will,  the  orphans' 
court  certified  the  questions  involved  in  the  controversy  into  the  cir- 
cuit court  of  the  same  county,  and  they  were  tried  upon  an  issue  framed, 
a  verdict  found  for  the  proponent,  which  was  certified  and  returned  to 
the  orphans'  court,  and  the  will  admitted  to  probate.  The  court  made 
an  order  concerning  the  costs,  expenses  and  allowance  of  counsel  fees, 
under  section  20  and  section  177  —  amendatory  of  §  169  —  of  the 
orphans'  court  act,  adjudging  that  the  contestant  had  reasonable  cause 
for  contesting  the  vahdity  of  will,  and  that  the  cost  and  expenses  of  the 
litigation  as  well  on  the  part  of  the  contestant  as  on  the  part  of  the 
executrix  propounding  said  will  for  probate,  be  paid  out  oi  the  estate 
of  the  deceased. 

The  appellant,  who  was  the  executrix  named  in  the  will,  paid  these 
costs  ana  expenses  out  of  her  legacy  and  portion  of  the  estate,  and  filed 
a  bill  in  chancery  against  the  contestant,  Nathan  Hoit,  praying  that  he 
might  be  decreed  to  pay  her  out  of  his  said  devise,  or  otherwise,  all  the 
costs  she  had  been  compelled  to  pay  by  reason  of  the  costs  and  expenses 
in  contesting  the  caveat  against  the  said  will  and  testament.  To  this 
bill  a  general  demurrer  was  filed  by  the  defendant,  and  the  demurrer, 
on  hearing,  was  sustained,  and  the  bill  dismissed,  with  costs.  From  this 
decree,  advised  by  the  vice-chancellor,  the  present  appeal  was  taken. 

The  appellee  having  taken  the  benefit  of  the  devise  of  land  to  him 
under  the  will  of  his  lather,  there  would  seem  to  be  no  reason  why  he 
should  not  reimburse  the  appellant  for  the  costs  and  expenses  paid  by 
her  consequent  on  the  entry  on  a  caveat  against  the  will  by  him  con- 

*In  T?iomp$on  v.  GaiU,  14  Lea,  310,  it  was  held  that  a  condition  annulling  a  devise 
or  bequest  in  case  of  an  attempt  by  the  devisee  or  legatee  to  break  the  will,  is  valid. 
However  injudicious  conditions  annexed  to  a  gift  may  be,  if  they  are  unambiguous 
and  not  unlawful,  they  may  not  be  rejected.    Matter  of  Cole,  3  Bern.  (N.  Y.)  203. 
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trary  to  its  expressed  condition,  and  with  the  consequence  therein 


imi 

Phe  intention  of  the  testator  is  clearly  expressed,  that  if  either  of  his 
children,  devisees  under  his  will,  contested,  he  shall  pay  all  expenses 
incurred.     There  is  no  room  for  any  other  construction. 

The  only  question  is  whether  this  is  a  legal  condition  or  restriction 
in  this  case.  Conditions  in  wills  against  disputing  their  validity  with 
the  consequence  of  forfeiture  of  bequests,  or  devises  therein,  if  broken, 
have  often  been  considered  in  the  courts  with  attempts  at  artificial  dis- 
tinctions between  legacies  of  personal  property  and  of  real  estate,  and 
whether  there  be  probable  cause  for  contesting  the  will,  prcbabittis  causa 
liiigandi,  and  any  gift  over  or  not.  It  is  said  that  conditions  subse- 
quent as  to  ffifts  of  personalty  are,  in  accordance  with  the  rule  of  the 
civil  law,  held  to  be  void  in  ierrorem,  merely,  if  there  be  no  gift  over ; 
bat  if  there  be  a  gift  over  the  condition  is  good,  such  gift  over  being 
sufficient  evidence  that  they  were  not  meant  to  be  in  terrorem  only. 
But  it  has  been  held  also  that  this  doctrine  of  the  necessity  of  a  gift 
over  has  never  been  applied  to  devises  of  real  estate.  Powell  v.  Mor- 
gan, 2  Vern.  90 ;  Uvyd  v.  SpiUet,  3  P.  Wnis.  344 ;  Morris  v.  Bur- 
roughs,  1  Atk.  404;  Bradford  v.  Bradford,  19  Ohio,  546;  Chew's 
Appeal,  45  Penn.  St.  228 ;  Jarman  Wills  (K.  &  T.  ed.),  582 ;  2  Wms. 
Exis.,  1146;  2  Redf.  Wills,  298,  §  34;  Theobald  Wills,  452-455. 

It  is  not  material  to  determine  in  this  case  whether  in  bequests  of 
personalty  the  artificial  rules  above  named  would  be  appliedf  in  this 
State,  for  the  appellee  is  a  devisee  of  real  estate,  and  under  the  case  of 
Cook  v.  Turner,  15  M.  &  W.  727  ;  S.  C,  14  Sim.  493,  a  condition  for 
revocation,  if  the  devisee  shall  dispute  the  will,  is  valid  in  law. 

Upon  another  and  a  broader  principle  of  equity  the  appellee  should 
not  be  allowed  to  defeat  the  intention  of  the  testator  that  there  should 
be  no  litigation  over  his  will  at  the  expense  of  the  estate,  or,  in  this 
case,  at  the  expense  of  his  widow,  the  legatee  of  the  portion  of  his 
property  charged  with  the  payment  of  debts  and  expenses.  This  is  not 
strictly  the  doctrine  of  election  between  repugnant  gifts,  but  a  rule  of 
equitable  construction  that  a  person  caunot  accept  and  reject  the  same 
instrument,  and  that  there  is  an  implied  condition  that  he  who  accepts 
a  benefit  under  it  shall  adopt  the  wnole  by  conforming  to  all  its  pro- 
visions. This  is  the  rule  on  which  the  doctrine  of  election  is  founded. 
Efde  ▼.  Baldwin,  17  Pick.  303  ;  Gretton  v.  Baward,  1  Swanst.  409  ; 
Dittany.  Parker,  id.  394;  SVreatfield  v.  Streaifidd,  Cas.  Temp.  Talb. 
183 ;  1  Lead.  Cases  Equity,  W.  &  T.  273  ;  2  Story  Eq.  1077. 

This  devisee  has  opposed  the  intention  of  the  testator  by  disputing 
his  will  and  casting  the  burden  of  the  expense  of  litigation  on  the 
estate,  thus  holding  the  full  amount  of  his  legacy  under  the  will,  with- 
out any  diminution  or  compensation  for  his  breach  of  this  condition. 
It  is  not  a  case  of  forfeiture  by  the  terms  of  the  will  but  one  for  com- 
pensation out  of  the  fund  received  by  him  from  the  testator,  which 
must  be  met,  unless  there  be  some  exception  from  the  above-cited  gen- 
eral equitable  rule,  by  which  he  may  keep  what  he  has  received  and 
defy  the  purpose  of  the  giver.  This  is  said  to  be  the  effect  of  section 
177  of  the  orphans'  court  act,  by  which  that  court  made  and  has  ordered 
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that  the  costs  and  expenses  of  contesting  the  probate  of  the  will  shall 
be  paid  out  of  the  estate  of  the  deceased ;  and  that  the  provisions  of  the 
will,  imposing  the  payment  of  the  costs  and  expenses  of  the  litigation 
of  the  contestant,  is  void,  because  against  this  statute  and  the  declared 
policy  of  the  law.  But  conditions  in  wills  trenching  on  the  liberty  of 
the  law  are  described  to  be  such  as  are  in  general  restraint  of  marriage, 
trade,  agriculture,  and  the  like,  in  which  the  State  has  an  interest,  and 
not  as  to  who  shall  take  under  a  will,  which  can  only  affect  those  who  are 
directly  concerned.  There  is  no  express  prohibition  of  the  disposition  of 
property  by  will  in  such  terms  as  the  testator  shall  see  fit  to  impose,  nor 
can  such  a  purpose  be  inferred  from  the  terms  of  this  act.  The  orphans' 
court  may  order  in  all  cases,  and  in  the  first  instance,  by  whom  the 
costs  and  expenses  shall  bo  paid,  but  as  the  will  of  the  testator  is  only 
before  it  for  granting  or  refusing  probate  and  there  is  no  jurisdiction  to 
construe  its  disposition  of  property,  it  has  not  the  power  to  annul  the 
will  in  whole  or  in  part.  After  the  order  has  been  made  and  enforced 
for  the  payment  of  costs  and  expenses,  as  has  been  done  in  the  orphans' 
court  in  this  case,  the  jurisdiction  of  a  court  of  equity  remains  to  con- 
strue the  will  and  compel  the  person  who  has  taken  a  benefit  under  it 
to  comply  with  the  condition  on  which  he  has  accepted  the  bounty  of 
the  testator.  Full  effect  is  given  to  this  statute  by  an  order  made  for 
costs  and  expenses  in  all  cases  where  there  is  no  equity  in  the  will  itself 
beyond  the  control  of  the  court  of  probate;  but  ii  a  party  be  aggrieved 
by  an  order  made  contrary  to  the  provision  of  the  will,  as  in  this  case, 
he  may  come  to  a  court  01  equity  and  obtain  relief. 

This  is  the  case  presented  in  the  bill  of  complaint  to  which  a  demurrer 
has  been  filed  for  want  of  equity,  and  the  order  sustaining  the  demurrer 
and  dismissing  the  bill  should  be  reversed,  and  the  demurrer  overruled, 
with  costs. 

Judgment  reversed. 


Board  of  Chosen  Freeholders  of  the  Oottoty  of  Hudson  v.  Buck. 

November     ,  1886. 

A  statute  entitled  "An  act  to  make  certain  roads,  constructed  by  commission- 
ers under  the  authority  of  the  legislature,  county  roads,  and  to  provide  for  the 
payment  of  the  expenses  of  constructing  by  the  county,  and  for  the  mode  of 
maintaining  and  repairing  the  same  " — Pamph.  L.  1883,  225  —  Held  to  be  uncon- 
stitutional as  applying  to  only  one  county. 

In  error  to  supreme  court.     The  opinion  states  the  case. 

J.  H.  Zippincott,  for  plaintiffs.   Allan  L.  McDermott,  for  defendants. 

Beasley,  Ch.  J.  The  statute,  entitled  "An  act  to  make  certain  roads, 
constructed  by  commissioners  under  the  authority  of  the  legislature, 
county  roads,  and  to  provide  for  the  payment  of  the  expenses  of  con- 
structing by  the  county,  and  for  the  mode  of  maintaining  and  repairing 
the  same"  —  Pamph.  L.  1883,  225 — is  the  foundation  of  this  suit, 
and  as  we  think  that  this  act  is  applicable  to  the  county  of  Hudson 
alone,  and  can  never  be  applied  in  any  other  locality,  and  is,  therefore, 
plainly  unconstitutional,  the  judgment  in  the  case  must  be  reversed. 
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Kuddrrow  v.  Dudley. 

November      ,  1886. 

John  W.  Wartman  and  John  C.  CrandaU,  for  appellant.  Peter  Z. 
Voorhees}  for  respondent. 

Beasley,  Ch.  J.  This  case  comes  before  the  court  at  this  time  0:1 
an  order  granting  a  rehearing. 

The  case  bears  now  an  entirely  different  aspect  from  what  it  did  when 
presented  to  the  court  in  the  first  instance.  From  the  record  as  it  was 
then  printed  and  put  in  the  hands  of  the  judges  there  appeared  to  be 
an  insuperable  defect  in  the  advertisement  of  the  sale  of  the  property 
in  question,  and  on  that  ground  the  court  concluded  that  it  was  neces- 
sary to  reverse  the  decree.  But  it  has  now  on  the  reargument  been 
manifested  that  all  the  proofs  in  the  case  were  not  before  the  court, 
and  from  the  case  as  now  perfected  we  have  arrived  at  a  conclusion  the 
opposite  of  our  former  determination.  The  ground  of  decision  now  is 
that  we  find  that  there  was  evidence  before  the  vice-chancellor  on  the 
subject  of  putting  up  the  requisite  notice  advertising  the  sale,  and  that 
there  was  a  decision  on  the  point,  which  decision  has  not  been  appealed 
from.    The  decree  of  the  court  of  chancery  is,  therefore,  affirmed. 

Costs  are  not  given  to  either  side. 


SUPREME  COURT   OF  VERMONT. 


Webb  v.  Laied. 
January  12,  1887. 

Mill-Owkers  —  Damages  —  Water  Rights. 

When  two  mill-owners,  whose  mills  are  on  the  same  stream,  one  below  the 
other,  have  a  mutual  interest  in  the  upper  dam,  used  as  a  reservoir  for  storing 
water  to  propel  the  machinery  of  both  mills,  they  are,  in  the  absence  of  any 
contract,  under  a  mutual  duty  to  maintain  the  dam  ;  and  a  court  of  equity  will 
compel  each  to  contribute  to  its  maintenance  in  proportion  to  his  relative 
interest,  so  long  as  he  exercises  his  right  to  the  water.  And  the  lower  owner  is 
not  entitled  to  damages  occasioned  by  the  upper  owner's  unnecessary  delay 
in  repairing  the  reservoir  dam. 

la junction  —  Damages. 

A  party  is  not  entitled  to  damages  resulting  from  obedience  to  an  injunction 
procured  by  himself,  when  he  knows  the  situation  of  the  property  affected  by  it. 

Cross-Bill. 

The  cause  is  remanded  for  further  reference  under  the  cross-bill  to  determine 
the  relative  rights  of  each  party  to  the  water  power,  and  apportionment  of  tin 
expenses  incurred  in  its  maintenance. 

Bill  in  chancery.     Heard  on  the  pleadings  and  a  special  master's 

report,  September  term,  1885,  Washington  county.  Powers,  chancellor. 

BUI  pro  forma  dismissed.     It  was  alleged  in  the  bill  that  W.  C.  Peck, 

March  1,  1877,  in  pursuance  of  a  previous  contract,  deeded  thegrist- 

Tol.  IX.—  8 
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mill  to  the  orator,  and  subsequently  the  saw-mill  to  the  defendant.; 
that  "  the  orator's  mill  is  dependent  on  the  water  of  the  pond  at  the 
saw-mill,  which  is  some  twenty  to  thirty  rods  above  the  grist-mill,  for 
his  water  to  do  his  grinding  at  his  mill  aforesaid,  as  the  water  in  said 
stream,  at  most  seasons  of  the  year,  is  insufficient  to  do  the  grinding  at 
said  mill."  The  deed,  as  stated  in  the  opinion,  was  set  out  in  the  bill. 
It  was  also  alleged  that  defendant  had  torn  down  the  old  dam,  and 
built  a  new  one:  that  orator  believed  the  new  dam  was.  insufficient  and 
dangerous  ;  that  defendant  u  has  begun  to  tear  down  the  saw-mill  flume 
that  furnished  your  orator's  mill  with  water  through  the  waste-gate," 
etc. ;  that  he  does  not  intend  to  leave  any  flume  ;  that  he  has  not  left 
any  opening  in  the  new  dam  as  low  by  about  two  feet  as  the  bottom  of 
the  saw-mill  flume ;  that  the  orator  has  a  right  by  his  deed  to  draw 
water  at  all  times  from  the  flume  ;  that  "  by  the  terms  of  said  convey- 
ance it  was  and  is  the  duty  of  said  Peck  and  his  grantees  to  keep  and 
maintain  a  flume  to  the  saw-mill,  in  the  same  condition  it  was  at  the 
date  of  the  contract  and  deed."  The  prayer  was :  That  defendant  be 
enjoined  from  tearing  away  said  flume,  and  that  he  be  ordered  to 
restore  the  same  as  it  was ;  that  the  rights  of  the  orator  be  fixed  ;  that 
defendant  be  restrained  from  preventing  the  orator  from  drawing  water 
from  the  flume;  that  defendant  be  ordered  to  cut  down  the  dam  so  that 
the  "  orator  can  draw  the  water  as  low  as  by  the  old  dam,"  etc, ;  and 
for  further  relief.  The  orator  obtained  an  injunction,  enjoining  the 
defendant  from  "  destroying  the  flume  at  the  saw-mill,  or  from  hinder- 
ing the  orator  from  drawing  water  at  the  saw-mill  flume  for  the  use  of 
the  orator's  mill  as  he  has  been  in  the  habit  of  using  the  same ;  and  if 
the  defendant  has  removed  the  waste-gate,  that  he  shall  restore  the  same 
to  its  former  place"  .  .  .  "that  the  defendant  be  enjoined  from 
shutting  the  water  out  of  the  flume  aforesaid,  so  that  the  orator  cannot 
use  the  same."  It  was  agreed  that  defendant's  answer  should  stand  on 
hearing  as  a  cross-bill. 

The  answer  alleged  that  the  dam,  in  the  fall  of  1881,  had  become 
decayed,  worthless  and  needed  to  be  built  over;  that  the  gate  and  flume 
needed  repairing ;  that  defendant  could  not  repair  them  without  shut- 
ting out  the  water;  that  while  he  was  repairing  the  dam  the  orator 
brought  his  bill  and  caused  the  injunction  to  be  served  on  him;  that 
defendant  had  no  counsel,  but  acted  under  the  injunction,  as  he  sup- 
posed it  was  his  duty  to  do.  The  master  found :  At  the  saw-mill  there 
was  a  log  dam  and  a  large  pond  of  water ;  a  flue  was  connected  with 
this  dam,  from  which  a  pen-stock  carried  water  to  the  saw-mill  wheels. 
Leading  from  the  flume  there  was  a  waste-gate,  through  which  water 
was  allowed  to  escape  into  the  bed  of  the  stream  for  the  use  of  the 
grist-mill  below,  when  a  sufficient  quantity  did  not  flow  over  the  dam 
or  through  the  saw-mill  wheels  for  that  purpose.  When  the  saw-mill 
was  in  operation  the  orator  had  no  use  for  the  waste-gate ;  but  when  it 
was  not,  ne  opened  the  waste-gate  by  a  wire  strung  from  the  grist-mill 
to  the  said  flume.  In  the  summer  of  1881  a  new  dam  was  required. 
On  or  about  October  1, 1881,  the  defendant  commenced  work  on  the 
dam.  Ho  first  drew  all  the  water  from  the  pond  and  removed  the 
waste-gate.     The  new  dam  was  erected  just  below  the  old  one.  It  went 
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through  the  flame,  which  was  cat  off  for  that  purpose.  An  aperture 
was  left  in  the  dam  for  the  flame ;  and  just  east  of  this  was  another 
aperture,  with  a  gate,  intended  for  the  use  of -the  orator  in  place  of  the 
waste-gate  in  the  flume.  In  eight  days  the  dam  was  so  far  completed 
that  water  could  have  been  stored  and  drawn  through  the  waste-gate 
for  the  use  of  the  grist-mill ;  but  the  defendant  did  not  communicate 
this  fact  to  the  orator,  nor  inform  him  as  to  the  use  of  the  waste-gate. 
Bat  the  orator  was  about  there  more  or  less  every  day  watching  the 
progress  of  the  work ;  he  saw  the  gate  in  the  dam,  and  was  informed 
by  others  that  it  was  for  him.  The  bill  was  dated  October  28, 1881,  the 
injunction  the  twenty-ninth;  and  both  were  served  November  3, 1881 .  On 
October  twenty-seventh  the  dam  was  so  far  completed  that  defendant,  with 
safety,  alio  wed  four  or  five  feet  of  water  to  accumulate  in  the  pond,  for  the 
purpose  of  sawing  oat  a  bill  of  lumber ;  but  the  dam  was  wholly  insuf- 
itient  to  stand  against  the  pressure  of  a  full  pond.  When  the  injunc- 
tion was  served  the  defendant  took  no  steps  to  consult  counsel,  or  tohave 
it  modified ;  but  he  read  it,  and,  thinking  that  he  had  no  right  to  com- 
plete the  dam,  he  proceeded  to  replace  the  planks  which  he  had  removed 
from  the  aides  and  end  of  the  flume ;  and,  as  a  consequence,  the  water 
gradually  rose  until  the  pond  was  full.  On  November  tenth,  owing  to 
tne  pressure  of  a  full  pond,  and  incompleteness  of  the  stone  work,  dam, 
etc.,  a  considerable  portion  of  the  dam  was  carried  away ;  and  the  rush 
of  water  past  the  orator's  mill  caused  damage  to  his  dam  to  the  amount 
of  $25.  The  fore  part  of  November,  1882,  the  defendant  made  some 
needed  repairs  on  the  dam,  and,  without  intending  to  violate  the 
injunction,  was  unnecessarily  slow  in  making  them,  and  thereby  dam- 
aged the  OTator  $5.  The  orator  made  complaint  for  violation  of  the 
injunction,  and  on  thirteenth  of  November  the  defendant  was  arrested  for 
such  violation.    The  other  facts  are  sufficiently  stated  in  the  opinion. 

Geo.  W.  Wing,  for  orator.  The  orator  was  under  no  liability  to  pay 
any  of  the  expense  of  rebuilding  the  dam.  He  is  not  a  tenant  in 
common  with  the  defendant,  and  has  no  right  to  dictate  or  make  repairs 
at  defendant's  expense.  His  right  is  only  an  easement  —  the  right  to 
draw  from  the  flume.  In  Dodge  v.  Badget\  12  Mass.  64  ;  Campbell  v. 
Metier,  4:  Johns.  Ch.  335;  4  Mass.  550  ;  Elliott  v.  Shepfwrd,  25  Me. 
371,  Ang.  &  Ames  Corp.,  §  161,  the  doctrine  of  contribution  and  liability 
of  tenants  in  common  is  considered.  But  these  authorities  are  not  appli- 
cable here.  The  defendant  made  no  provision  for  the  orator  to  draw 
water,  and  the  orator,  supposing  his  rights  were  in  jeopardy,  brought 
suit,  and  what  the  defendant  did  resulted  in  damage. 

8.  C.  Shwrtleff,  for  defendant.  The  right  to  take  the  water  was 
not  an  appurtenance.  Brace  v.  Yale,  4  Allen,  393;  Plimpton  v. 
Converse,  42  Vt.  712.  The  parties  have  a  common  interest  in  the 
reservoir  dam,  and,  there  being  no  contract,  the  law  imposes  a  com- 
mon duty  to  keep  it  in  repair;  and  if  either  refuses  to  contribute  he  should 
be  foreclosed  of  the  right  to  use  the  water.  Sanborn  v.  Braley,  47  Vt. 
170.  The  defendant  obeyed  the  injunction,  and  is  not  liable  for  the  re- 
salt;  besides,  damages  cannot  be  recovered  which  accrued  subsequently 
to  the  bringing  of  the  suit.    Waterman  v.  Buck,  58  Vt.  519. 
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Ross,  J.  Wesley  C.  Peck  formerly  owned  the  mills  and  all  the 
water  power,  rights  and  privileges  in  the  stream  now  in  contention 
between  the  orator  and  defendant.  These  consist,  among  other 
things,  of  a  grist-mill  and  saw-mill.  The  grist-mill  is  located  further 
down  the  stream,  and  has  a  small  dam  and  pond  for  turning  the  water 
of  the  stream  upon  the  wheel,  but  not  of  a  capacity  to  accumulate 
any  considerable  water  more  than  what  flows  in  the  stream.  The  stream 
is  small,  and  only  in  time  of  high  water  furnishes  suflicient  running 
water  to  propel  the  machinery  in  either  mill.  The  saw-mill,  located  a 
few  rods  above  the  grist-mill,  has  a  dam  and  pond  capable  of  storing  a 
very  considerable  quantity  of  water.  To  operate  the  grist-mill,  when 
the  water  flowing  in  the  stream  was  insufficient  for  that  purpose,  Mr. 
Peck  arranged  to  draw  water  from  the  pond  at  the  6aw-mill  into  the 
stream  through  a  waste-gate  in  the  saw-mill  flume,  when  the  water 
otherwise  flowing  in  the  stream  was  insufficient  to  propel  the  grist- 
mill. When  the  saw-mill  was  running  the  water  U6ed  ordinarily  fur- 
nished a  supply  to  the  stream  for  operating  the  grist-mill,  and  if  a 
full  supply  was  not  thus  furnished  he  drew  also  through  the  waste- 
gate.  While  owning  and  thus  using  the  properties  now  owned  by  the 
orator  and  defendant,  Mr.  Peck  conveyed  the  grist-mill  to  the  orator, 
and  in  the  conveyance  granted  the  privilege  of  drawing  water  from  the 
saw-mill  pond  in  the  following  language :  u  And  also  the  privilege  of 
drawing  water  at  all  times  from  the  pond  through  the  waste-gate  of  the 
saw-mill  flume,  situated  on  the  stream  above,  sufficient  for  doing  all 
the  grinding  that  may  become  necessary  or  called  for  by  the  public  at 
said  grist-mill  as  heretofore."  The  parties  are  in  substantial  accord  in 
regard  to  the  quantity  of  water  which  the  orator  is  entitled  to  draw, 
and  in  regard  to  the  manner  iu  which  it  is  to  be  drawn. 

They  differ  with  reference  to  the  extent  of  the  orator's  rights,  and 
with  reference  to  the  duty  of  the  orator  to  contribute  toward  the  main- 
tenance of  the  dam  at  the  saw-milL  The  orator  contends  that  he  has 
the  right  to  draw  the  water  only  as  an  easement,  and  that  it  is  the  duty 
of  the  defendant,  who  has  become  the  owner  of  the  saw-mill  and 
privilege,  to  maintain  the  dam  and  secure  to  him  the  privilege  of  draw- 
ing the  water  at  all  times  at  his  own  expense.  There  is  no  contract 
between  the  parties  or  the  defendant's  grantor  and  the  orator  in  regard 
to  maintaining  the  dam.  The  defendant  contends,  there  being  no  con- 
tract imposing  the  duty  upou  him  to  maintain  the  dam  at  the  saw-mill 
privilege,  that  he  can  abandon  or  give  up  the  use  of  the  water  power 
created  by  the  darn  and  allow  the  dam  to  waste  and  perish ;  and  the 
privilege  granted  is  more  than  the  mere  right  to  draw  the  water,  that 
it  confers  whatever  is  necessary  to  make  the  privilege  available,  a  right 
to  maintaining  the  dam  and  pond,  and  have  the  water  of  the  stream  stored 
in  the  pond  for  his  use.  I5y  whatever  name  the  orator's  privilege  may 
be  designated,  in  the  absence  of  a  contract  to  that  effect,  we  do  not 
think  the  defendant  is  under  any  legal  obligation  to  maintain  the  dam 
and  pond  for  the  sole  use  of  the  orator,  nor  is  the  orator  under  any 
obligation  to  maintain  or  help  to  maintain  them  for  the  sole  use  of  the 
defendant.  Either  party  may  withdraw  from  the  use  of  the  water 
power  created  by  the  dam  and  pond,  and  be  under  no  duty  to  the  other 
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to  contribute  to  the  maintenance  of  the  dam  and  pond.  In  such  case 
the  other  party  has  the  right  to  maintain  the  dam  and  pond  to  preserve 
the  power  for  his  own  use.  The  orator's  privilege,  conferred  bv  the 
deed,  would  be  very  limited  and  comparatively  worthless  one  if  he 
could  not  maintain  the  dam  and  pond  when  the  defendant  should  with-' 
draw  from  using  the  waterpower,  and  for  that  reason  be  under  no 
necessity  to  maintain  it.  He  is  under  no  contract  liability,  express  or 
implied,  to  maintain  it  for  the  use  of  the  orator.  This  court  has  here- 
tofore placed  a  similar  construction  on  a  reservation  of  analogous  water 
rights.  In  Hill  v.  Shorey,  42  Vt.  614,  the  orator  conveyed  a  tract 
of  land  on  which  there  was  a  dwelling-house  and  a  spring  of  water 
with  an  aqueduct  conveying  the  water  from  the  spring  to  a  tub  near  the 
house.  In  the  deed  he  reserved  the  right  to  take  the  waste  water  from 
the  tub  to  an  adjoining  tract  of  land.  It  was  held  that  the  reservation 
gave  him  an  interest  in  the  spring  of  water,  with  the  right  to  maintain 
the  acquednct  from  the  spring  to  the  tub,  if  the  grantee  did  not.  We 
think  the  principles  of  that  decision  sound  and  applicable  to  the  present 
case.  Applying  them,  the  orator  by  the  privilege  of  drawing  water 
from  the  waste-gate  of  the  flume  from  the  dam  of  the  saw-mill  pond, 
acquired  an  interest  in  the  water  power  created  by  the  dam  and  pond. 
Such  an  interest  that  he  has  the  right  to  maintain  that  power  at  his 
own  expense  if  the  owner  of  the  saw-mill  privilege  abaudons  it. 

Neither  the  orator  nor  the  defendant  being  under  any  contract  obli- 
gation to  maintain  the  water  power  for  the  exclusive  benefit  of  the 
other,  either  can  abandon  it  and  be  under  no  obligations  to  aid  in  its 
maintenance.  Each  having  an  interest  in  the  water  power,  and  the 
right  to  maintain  it  if  the  other  abandons  it,  it  follows  that  they  have 
a  mutual  interest  in,  and  are  under  a  mutual  duty  to  maintain  it  so 
long  as  each  continues  to  exercise  his  right  to  it.  While  enjoying  this 
mutual  interest  under  the  mutual  duty,  equity  will  compel  each  to  con- 
tribute toward  its  maintenance  according  to  his  relative  right  and 
interest,  and  if  he  refuses  thus  to  contribute,  equity  will  enjoin  him 
from  using  the  power. 

This  holding  necessitates  a  further  reference  under  the  cross-bill  to 
determine  the  relative  right  of  each  party  to  the  water  power  created  by 
the  saw-mill  dam  and  pond,  and  an  apportionment  of  the  expenses  prop- 
erly incurred  in  its  maintenance.  Tnis  holding  that  the  defendant  was 
under  no  legal  obligation  to  maintain  the  waterpower  for  the  sole 
benefit  of  the  orator  to  draw  from,  establishes  that  the  orator  has  no 
right  to  the  $5,  found  by  the  master,  as  damages  occasioned  by  the 
delay  of  the  defendant  in  completing  necessarv  repairs  in  the  fall  of 
1882,  inasmuch  as  it  was  the  right  and  duty  of  the  orator  to  have  made 
the  repairs  equally  with  the  defendant,  and  if  the  defendant  did  not 
proceed  with  sufficient  rapidity  to  suit  his  convenience  he  could  have 
made  them  himself.  The  solicitors  substantially  agree  that  the  relative 
rights  of  the  parties  to  the  use  of  the  water  power  created  by  the  saw- 
null  dam  is  to  be  determined  as  they  were  in  use  at  the  date  of  the  con- 
tract and  conveyance  from  Peck  to  the  orator. 

II.  The  only  other  matter  necessary  to  be  considered  in  the  present 
stage  of  the  case  is  whether  the  orator  was  entitled  to  the  injunction 
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which  he  procured  against  the  defendant.  We  think,  neither  on  the 
facts  found  by  the  master,  nor  under  the  relative  rights  and  duties  of 
the  parties  in  and  to  the  water,  was  he  entitled  to  the  injunction.  It 
is  conceded  that  it  was  necessary  to  rebuild  the  dam,  and  it  was  found 
that  the  defendant  was  proceeding  with  diligence  to  rebuild  it  in  a 
proper  manner.  Neither  the  fact  that  the  defendant  used  it  in  a  safe 
and  proper  manner  for  his  own  convenience  before  it  was  completed ; 
nor  the  fact  that  he  had  not  then  restored  the  waste-gate  to  the  flume 
under  the  circumstances  detailed,  that  he  had  provided  an  equally  bene- 
ficial waste-gate  in  the  dam  for  the  orator's  use,  of  which  he  had 
knowledge,  and  that  the  defendant  would  have  restored  it  in  the  flume 
if  the  orator  had  asked  it,  gave  the  orator  the  right  to  an  injunction, 
which,  complied  with  in  the  manner  the  defendant  had  a  right  to  and 
did  understand  it,  endangered  and  caused  a  portion  of  the  dam  to  be 
swept  away.  The  orators  solicitor  contends  that  the  defendant,  know- 
ing such  a  compliance  with  the  injunction  would  endanger  the  dam  in 
its  then  incomplete  condition,  should  have  applied  to  the  chancellor  for 
a  modification  of  it.  The  orator  also  should  have  known,  for  he  wa& 
fully  cognizant  of  the  situation  of  the  dam,  that  it  would  be  endangered 
by  a  compliance  with  the  injunction  in  the  manner  in  which  the  defend- 
ant had  the  right  to  understand  it.  A  party  cannot  shield  himself  from 
the  legitimate  consequences  of  a  rightful  obedieuce  to  the  behests  of  an 
injunction  procured  by  him ;  nor  can  he  be  heard  to  claim  that  the 
other  party  should  not  yield  such  obedience ;  nor  to  claim  damages  to 
himself  from  such  obedience.  On  the  facts  found  there  is  no  legitimat3 
ground  for  the  orator  to  recover  either  of  the  sums  found  by  the  mas- 
ter as  damages,  if  the  pleadings  were  such  as  to  allow  their  recovery. 
What  damages,  if  any,  the  defendant  sustained  by  the  injunction  is  not 
now  before  us,  but  will  properly  come  before  the  court  of  chancery  on 
the  defendant's  application  to  have  been  ascertained  under  the  injunc- 
tion bond. 

On  these  reasons  the  decree  dismissing  the  orator's  bill  was  correct, 
and  would  be  affirmed  if  it  were  not  for  the  cross-bill,  which  it  was 
agreed  the  defendant  might  file.  The  hearing  in  this  court  has  pro- 
ceeded as  though  the  cross-bill  was  filed.  To  furnish  the  proper  relief 
in  the  cross-bill,  further  proceedings  in  the  court  of  chancery  are  nec- 
essary, and  the  cause  is  remanded  with  a  mandate  settling  the  rights 
and  duties  of  the  parties  in  accordance  with  the  views  already  expressed. 


Hill  v.  Hill. 

January  12. 1887. 

Injunction  Bond — Damages  —  Mortgage. 

In  an  action  on  an  injunction  bond  executed  by  a  mortgagor  on  the  granting  of 
an  injunction  suspending  the  operation  of  a  decree  of  foreclosure,  the  plaintiff 
mortgagee  cannot  recover  for  timber  sold  from  the  premises  or  for  the  rental 
value  of  the  premises  during  the  pendency  of  the  injunction  and  before  the 
decree  becomes  absolute,  when  there  is  no  redemption,  and  the  .value  of  the 
security  is  greater  than  the  mortgage  debt. 

Action  on  an  injunction  bond.     Heard  on  a  referee's  report,  August 
term,  1885,  Grand  Isle  county,  Royoe,  Ch.  J.,  presiding.     Judgment 
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for  the  defendant  The  referee  allowed  the  plaintiff  $250,  the  rental 
value  of  the  premises ;  $10  for  cedar  taken  from  the  premises  by  defend- 
ant daring  the  pendency  of  the  injunction ;  $25  for  loss  of  pasturage 
and  delay  in  his  spring's  work  in  1879 ;  and  found  that  the  premises 
were  worth  more  than  the  mortgage  debt. 

Wilson  <&  Hail,  for  plaintiff,  cited  Wright  v.  Lake,  30  Vt.  206 : 
Hill  Inj.  56,  67 ;  Storgis  v.  Knapp,  36  Vt.  486 ;  Center  v.  Hoag,  52 
id.  401 ;  Campbell  v.  TarbeU,  55  id.  455;  Lillie  v.  LiUie,  id.  471 ; 
Barton  v.  Mshe,  30  N.  T.  166 ;  Silsbe  v.  Lucas,  53  111.  479 ;  Loomis 
v.  Brown,  16  Barb.  325 ;  Rev.  Laws,  §  942 ;  WiMams  v.  Wilson,  1 
Vt  266 ;  Marvin  v.  Bell,  41  id.  607. 

Jed  P.  Ladd  and  Edson,  Cross  cfe  Start,  for  defendant. 

Ross,  J.  The  plaintiff  seeks  to  recover  upon  the  injunction  bond, 
as  damages  occasioned  by  the  injunction,  the  rental  value  of  the  prem- 
ises during  the  pendency  of  the  injunction.  He  had  procured  a  decree 
of  foreclosure  against  the  defendant,  Ira  Hill,  of  the  premises,  the  rental 
value  of  which  is  sought  to  be  recovered,  which  would  become  absolute 
November  29,  1876.  On  the  14th  of  November,  1876,  the  defendant, 
Ira  Hill,  brought  a  bill  of  review  in  the  foreclosure  suit,  and  procured 
an  injunction  therein  against  the  plaintiff  forbidding  him  from  doing 
any  thing  to  enforce,  and  suspending  the  operation  of  the  decree  of 
foreclosure,  during  the  pendencv  of  the  injunction.  The  bond  in  suit 
is  conditioned  for  the  payment  by  the  defendant  to  the  plaintiff  of  such 
damages  and  costs  as  ne  should  sustain  by  reabon  of  the  injunction. 
The  injunction  suit  was  finally  dismissed  in  February,  1879,  and  a  final 
decree  therein  then  made  by  agreement  of  the  parties,  giving  the  defend- 
ant, Ira,  until  June  1, 1879,  to  redeem  the  premises.  The  amount  due  the 
plaintiff  under  the  decree  when  the  injunction  was  granted  was  $1,767.38 
with  interest  from  February  29,  1876,  to  November  14,  1876,  and  the 
amount  due  thereon  June  1,  1879,  was  $2,125.  The  plaintiff  contends 
that  he  was  entitled  to,  and  kept  ont  of  the  use  of  the  premises  from 
November  14,  1876,  to  June  1,  1879,  by  the  injunction,  and  for  that 
reason  he  suffered  as  damages  from  the  granting  thereof  the  rental 
value  of  the  premises  during  that  time.  This  contention  assumes  that 
he  was  enjoined  from  taking  possession  of  the  mortgaged  premises 
under  his  mortgage  by  the  injunction. 

This  assumption  is  not  found  to  exist  by  the  referee,  but  that  he  was 
enjoined  from  enforcing  the  decree  pending  the  injunction,  and  during 
that  time  the  operation  of  the  decree  was  suspended.  By  suspending 
the  operation  oi  the  decree,  we  understand  that  the  time  of  redemption 
limited  by  the  decree  did  not  run  during  the  pendency  of  the  injunc- 
tion. "\STien  the  injunction  was  dissolved  by  the  final  decree  dismiss- 
ing the  injunction  suit,  the  defendant  had  fifteen  more  days  in  which  to 
redeem  the  premises,  without  the  extension  of  the  time  of  redemption 
to  June  1,  1879.  Hence,  during  all  the  time  for  which  the  plaintiff 
seeks  to  recover  the  rental  value  of  the  mortgaged  premises,  the  defend- 
ant, Ira,  was  not  foreclosed  of  his  right  to  redeem  the  premises  by  pay- 
ing the  amount  due  by  the  decree,  with  interest,  and  the  plaintiff s 
mortgage  debt  was  during  all  that  period  drawing  interest.    The  plain- 
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tiff  also  had  the  right  during  that  time  to  take  peaceable  possession,  if 
he  could,  of  the  mortgaged  premises,  because  of  condition  broken,  and 
because  at  law  he  was  the  owner  of  the  premises.  But  if  he  had  taken 
possession  he  would  have  been  liable  to  account  to  the  defendant  upon 
the  mortgage  debt  for  rents  and  profits  received.  The  contention  of 
the  plaintiff  also  assumes  that  but  for  the  injunction  the  defendant,  Ira, 
would  not  have  redeemed  the  mortgaged  premises  before  the  original 
decree  of  foreclosure  would  have  expired  November  29,  1876.  He 
makes  this  assumption  because  the  defendant,  Ira,  did  not  finally  redeem. 
But  this  assumption  cannot  legally  be  made,  in  the  absence  of  any  find- 
ing by  the  referee  in  regard  thereto. 

Jfc  does  not  follow  because  the  defendant,  Ira,  did  not  redeem  on  or 
before  June  1,  1879,  when  he  would  have  had  to  pay  $2,125,  that  he 
would  not  have  redeemed  before  November  29,  1876,  when  he  would 
have  had  to  pay  only  $1,767.38,  with  interest  from  the  twenty-ninth 
day  of  the  preceding  February.  The  right  of  the  plaintiff  to  the  rents 
and  profits  derived  from  the  premises  during  the  pendency  of  the 
injunction  suit  may  be  further  tested.  Suppose  the  plaintiff  had  taken 
peaceable  possession  of  the  premises  November  14,  1876,  when  the 
injunction  was  granted.  He  would  then  have  been  in  possession,  not 
Tinder  his  decree,  but  under  his  mortgage  for  condition  broken,  and 
liable  to  account  for  rents  and  profits  received.  If  he  had  not  applied 
on,  and  in  reduction  of  the  sum  due  in  equity,  the  sum  thus  received, 
the  defendant,  Ira,  would  have  had  good  ground  for  having  the  decree 
opened,  and  further  time  given  him  to  redeem.  Rents  and  profits 
received,  before  the  foreclosure  becomes  absolute  by  the  mortgagee  in 
possession  between  the  mortgagor  and  mortgagee,  are  payments  on 
the  sum  due  in  equity,  and  must  be  applied  in  reduction  of  the  debt 
secured  by  the  mortgage.  If  not  so  applied,  they  cannot  be  recovered 
back  from  the  mortgagee  by  the  mortgagor.  Chapman  v.  Smith,  9 
Yt.  153 ;  Seaver  v.  I)uranty  39  id.  103.  But  as  the  right  to  redeem 
did  not  terminate  until  June  1,  1879,  if  the  plaintiff  had  been  in  pos- 
session, taking  the  rents  and  profits  from  November  14,  1876,  he  would 
have  been  liable  to  account  tnerefor  to  the  defendant,  Ira,  on  the  debt 
secured  by  the  mortgage ;  and  if  he  had  not  so  accounted  and  applied 
the  rents  and  profits  received  in  reduction  of  the  mortgage  debt,  it 
would  have  been  a  good  cause  in  equity  for  opening  the  decree,  making 
the  application  and  allowing  the  defendant,  Ira,  to  redeem.  During 
all  that  time  the  plaintiff  was  entitled  to  interest  on  the  debt  secured 
by  the  mortgage.  If  the  plaintiff  in  equity  would  have  been  liable  to 
account  for  and  apply  the  rents  now  found  by  the  referee,  if  he  had 
been  in  possession  and  received  them,  it  follows  that  he  has  not  lost 
such  rents  by  the  granting  of  the  injunction,  and  that  such  loss  was  not 
a  damage  caused  him  by  the  injunction.  Hence,  we  hold  that  he  is 
not,  under  the  facts  found,  entitled  to  recover  the  several  sums  found 
by  the  referee  as  rents  of  the  mortgaged  premises.  Until  the  equity 
of  redemption  had  expired,  and  the  foreclosure  become  complete,  the 
mortgagor  was  entitled  to  the  use  of  the  mortgaged  premises,  although 
the  condition  of  the  mortgage  had  been  broken,  unless  the  mortgagee 
obtained  peaceable  possession,  and  in  that  way  took  the  rents  and 
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profits  to  apply  in  reduction  of  the  debt  secured  by  the  mortgage ;  or 
unless  he  brought  a  suit  in  ejectment,  in  which  case  he  could  have 
recovered  the  rents  and  profits,  after  notice  to  the  mortgagor  to  sur- 
render the  possession  to  him ;  or  after  bringing  the  suit  in  ejectment 
without  such  notice ;  but,  in  such  case,  if  the  mortgagor  had  applied 
to  bfe  allowed  to  redeem,  under  the  statute,  the  rents  and  profits  so 
recovered  as  damages,  if  paid  by  the  mortgagor,  would  be  deducted  in 
ascertaining  the  sum  which  the  mortgagor  must  pay  to  redeem.  But 
if  the  mortgagee  proceeds  by  foreclosure  instead  of  by  ejectment,  and 
the  mortgagor  remains  in  possession,  the  rents  and  profits  of  the  mort- 
gaged premises  belong  to  the  mortgagor  until  the  mortgagee  is  entitled 
to  a  writ  of  possession  under  and  in  enforcement  of  the  decree ;  and 
the  mortgagee  in  the  meantime  receives  interest  on  his  debt.  The 
mortgaged  premises,  if  not  redeemed,  are  then  taken  in  payment  in 
foil,  or  pro  tanto  —  if  insufficient  to  pay  in  full  — of  the  debt  secured 
bj  the  mortgage.  If  ftie  mortgaged  premises  are  insufficient  to  pay  in 
foil,  the  mortgagee's  remedy  is  oy  suit  for  the  balance  of  the  debt 
secured  by  the  mortgage.  As  the  referee  has  found  that  the  mort- 
gaged premises,  on  June  1,  1879,  when  the  decree  of  foreclosure 
became  absolute,  were  of  greater  value  thari  the  amount  of  the  plain- 
tiffs debt,  he  has  not  had  his  security  diminished  by  the  delay  occa- 
sioned by  the  injunction,  so  that  it  has  become  insufficient  to  pay  his 
debt  in  full.  Payment  in  full  of  the  debt  secured  was  all  tnat  the 
mortgage  secured  to  the  plaintiff.  As  he  has  received  that,  he  has 
received  all  that  the  mortgage  secured  to  him.  If  it  had  been  found\ 
that,  by  reason  of  the  delay  occasioned  by  the  injunction,  the  plaintiff 
had  failed  to  receive  full  payment  of  his  debt  out  of  the  mortgaged 
preinises,a  different  question  would  have  been  presented,  which  might 
nave  merited  a  different  consideration.  The  same  reasoning  applies  to 
his  right  to  recover  the  $10  found  by  the  referee  as  the  value  of  the 
cedar  taken  from  the  premises  by  the  defendant,  Ira,  during  the  pendency 
of  the  injunction.  While,  at  law,  he  could  have  maintained  an  action 
to  recover  the  value  of  the  same,  because,  at  law,  the  premises  became 
his  absolutely  upon  condition  broken,  when  he  proceeds  by  foreclosure 
in  equity,  he  is  only  entitled  to  payment  in  full  from  the  mortgaged 
premises,  and  this  he  has  more  than  received,  as  found  by  the  referee. 
Besides,  as  we  have  seen,  it  cannot  be  assumed  that  the  defendant,  Ira, 
would  not  have  redeemed  if  he  had  not  procured  the  injunction. 
The  judgment  of  the  county  court  is  affirmed. 


Gove  &  Harrington  v.  Downer. 

January  12,  1887. 
Contract— when  to  be  Construed  by  Court. 

It  is  for  the  court  and  not  a  referee  to  construe  a  written  contract. 
Construction  of  Contract. 

A  contract  written  in  clear  and  common  language  should  be  construed  accord- 
ing to  the  ordinary  acceptation  of  the  words. 
Judicial  Notice. 

The  court  will  not  take  judicial  notice  of  the  time  when  the  pasturing  season 
closes.* 

*8ee  French  v.  Town  of  Barre,  8  East.  Rep'r,  61;  Higgine  v.  State,  3  id.  685. 
Vol.  EL— 9 
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Assumpsit.  Heard  on  a  referee's  report,  December  term,  1885, 
Orange  county,  Rowell,  J.,  presiding.  Judgment  for  the  plaintiffs. 
The  referee  found,  in  addition  to  the  facts  stated  in  the  opinion,  the 
following :  "  It  was  admitted  that  the  plaintiffs  bought  the  entire  lot 
of  cattle  to  slaughter,  and  use  in  their  business  as  butchers,  and  that 
the  cattle  were  to  run  in  Mr.  Downer's  pasture  without  charge,  and  be 
taken  by  the  plaintiffs  as  they  should  from  time  to  time  need  them  in 
their  business,  and  that  when  taken  they  be  so  far  as  taken  fully  paid 
for.  It  was  claimed  by  the  defendant  that  the  plaintiffs  named  that 
they  should  require  one  or  two  a  week  ;  and  that  as  he  understood  the 
trade,  within  eight  weeks  all  would  be  taken  and  paid  for,  viz.:  by 
October  fifteenth  at  the  latest."  The  other  facts  are  sufficiently  stated 
in  the  opinion. 

Lamb  c&  TarbeU,  for  defendant.  Court  will  take  judicial  notice 
of  the  course  of  nature,  seasons,  times,  etc.  Best  E v.,  §  ^53 ;  1  Greenl. 
Ev.  10  ;  Steph.  Dig.  Ev.  116.  The  finding  of  the  referee  is  conclusive 
if  there  is  any  evidence  tending  to  establish  it.  Harris  v.  Howard's 
JZstate,  56  Vt.  695 ;  Martin  v.   Wdls,  43  id.  428. 

H.  M.  Harvey,  for  plaintiffs.  The  referee  did  not  construe  this 
contract.  From  evidence  proper  and  not  objected  to  he  found  what  the 
contract  was.  Both  parties  admitted  and  claimed  by  evidence  and 
argument  that  the  cattle  were  not  to  be  paid  for  until  taken ;  and  the 
dispute  was  when  they  were  to  be  taken,  the  defendant  claiming  they 
were  to  be  taken  by  October  fifteenth,  and  the  plaintiffs,  at  the  end  of 
the  pasturing  season.  Both  parties  relying  on  a  contract  different  from 
the  note,  it  is  too  late  to  have  the  case  tried  upon  some  other  issue. 
There  is  no  time  fixed  bv  law  or  custom  when  the  pasturing  season 
closes.     It  is  a  question  of  fact  depending  on  circumstances. 

Walker,  J.  The  question  presented  in  the  argument  of  this  case 
is  whether  the  defendant  is  entitled  to  recover  under  his  plea  and  dec- 
laration in  offset  the  balance  of  $15  which  he  claims  is  due  him  upon 
the  following  note  and  lien  upon  the  cattle  described  therein,  viz. : 

"  $230.  Sharon,  Aug.  15,  1883. 

"  For  value  received  I  promise  to  pay  Chester  Downer,  or  order,  two 
hundred  and  thirty  dollars,  on  demana,  with  interest  annually.  This 
note  is  given  for  eight  head  of  cattle,  and  said  cattle  are  to  remain  the 
property  of  said  Downer  until  they  are  paid  for.  The  signers  have 
taken  out  one  cow  of  the  eight  head  to-day,  which  they  are  to  dress 
to-morrow  at  Chas.  Harrington's.  If  said  cow  does  not  dress  500 
pounds,  including  beef,  hide  and  tallow,  there  is  to  be  a  discount  on 
this  note  of  ten  dollars. 

"  (Signed)        O.  B.  Gove, 

"A.  Harrington." 

"  Witness,  Chas.  Downer." 

It  appears  from  the  referee's  report  that  the  several  items  of  cash, 
amounting  to  $160,  charged  in  plaintiffs'  specifications,  were  paid  and 
applied  on  the  note  in  payment  of  six  head  of  the  cattle  named  in  the 
lien  at  the  time  the  plaintiffs  took  them  away  under  the  contract  evi- 
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denced  by  it,  and  that  the  $10  discount  charge  should  be  deducted  from 
the  note,  as  of  its  date  under  the  agreement  mentioned  in  the  lien. 
These  sums  being  applied  leave  an  unpaid  balance  of  $60  on  the  note, 
and  interest  November  3,  1883,  the  defendant  notified  the  plaintiffs 
by  letter,  which  they  received  in  due  course,  that  he  should  sell  the  two 
head  of  cattle  mentioned  in  the  lien,  which  thev  had  not  paid  for  and 
taken  from  the  defendant's  pasture — where  he  had  permitted  them  to 
ran  without  charge —  if  not  paid  for  and  taken  by  the  Wednesday  fol- 
lowing (November  seventh),  and  indorse  the  amount  received  on  their 
note.  The  cattle  not  being  paid  for  and  taken,  the  defendant  sold  them 
upon  his  lien,  November  seventh,  for  $45,  which  sum  the  referee  finds 
was  their  fair  market  value  at  that  time.  This  being  applied  on  the 
note  leaves  the  sum  of  $15,  which  the  defendant  seeks  to  recover. 
The  referee  reports  that  the  plaintiffs  did  not  deny  that  the  defendant 
had  a  lawful  right  to  sell  the  cattle  as  he  did,  if  the  unpaid  balance  of 
$60  on  the  note  was  then  due.  The  note  by  its  terms  is  made  payable 
on  demand,  with  interest  annually  ;  and  the  referee  finds  that  no  ques- 
tion was  made  concerning  it  except  as  to  whether  any  thing  was  due  to 
the  defendant  under  the  eutire  contract  at  the  time  the  cattle  were  sold 
upon  the  lien.  This  would  seem  to  be  a  conclusive  finding  that  the 
unpaid  balance  of  $60  was  then  due. 

nut  notwithstanding  the  note  was,  by  its  terras,  payable  on  demand 
with  interest  annually,  the  referee  finds  "  that  a  fair  construction  of 
the  contract  of  August  15,  1883,  permitted  the  plaintiff  to  let  tjie 
cattle  run  in  defendant's  pasture  during  the  season  of  pasturing,  and 
that  until  taken,  if  taken  within  that  time,  the  pay  was  not  due/'  and 
reports  that  there  was  no  proof  either  way  as  to  when  the  pasture 
season  of  that  year  closed,  except  the  bare  date  of  November  7, 1883, 
and  upon  that  date  alone  he  finds  that  it  was  not  in  contemplation  of 
the  parties,  when  the  contract  was  made,  August  15,  1883,  that  the 
pasture  season  would  extend  beyond  November  first,  then  next ;  and 
upon  that  ground  and  no  other  finds  that  the  plaintiffs  were  in  default 
under  their  contract  of  August  fifteenth,  as  to  said  two  cattle,  not  taken 
and  paid  for  on  and  after  November  first.  The  plaintiffs  claimed 
before  the  referee,  and  still  insist,  that  they  were  not  in  default ;  that 
the  pasture  season  was  not  closed  November  seventh,  and  that  in  the 
absence  of  all  testimony  upon  that  point  it  cannot  be  so  found,  and 
that  upon  all  the  facts  found  and  stated  in  the  report,  the  defendant 
cannot  recover  for  the  depreciation  in  the  value  of  the  cattle  sold  upon 
the  lien.  And  the  referee  reports  that  the  defendant  cannot  recover  the 
$15  balance  if  the  date  of  sale,  November  7, 1883,  is  not  in  itself  suf- 
ficient evidence  upon  which  to  find  the  fact  that  the  pasturing  season 
had  been  closed,  and  submits  the  question  to  the  court. 

As  to  this  question  of  evidence,  which  becomes  of  no  importance  in 
the  view  we  take  of  the  case,  we  hold  that  although  courts  take  judicial 
notice  of  what  they  ought  to  know  within  their  jurisdiction,  such  as  the 
ordinary  course  of  nature,  seasons,  times,  etc.,  yet  they  do  not  take  judicial 
notice  of  any  particular  day  or  time  on  which  the  pasturing  season  in 
any  year  terminates  in  this  latitude.  When  that  fact  becomes  material, 
in  any  case,  it  must  be  proved,  like  any  other  fact,  and  be  determined 
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from  the  evidence  bearing  upon  the  question  ;  and  from  such  evidence 
as  satisfies  the  tribunal  upon  whom  rests  the  duty  of  determining  the 
act.  What  may  be  sufficient  evidence,  under  the  circumstances  of  one 
case,  may  not  be  in  another  differently  cricumstanced.  A  particular 
date,  as  November  seventh,  or  any  other  date  proximate  to  the  close  of 
antumn  and  the  opening  of  winter,  is  evidence  proper  to  be  considered 
by  the  trier  in  determining  the  fact.  Cases  might  arise  where  the  date 
itself,  when  considered  in  connection  with  the  trier's  general  knowledge 
of  the  seasons,  of  which  courts  are  expected  to  take  notice,  would  be 
sufficient  evidence  upon  which  the  fact  might  be  found  that  the  pastur- 
ing season  of  the  year  had  closed  before  the  date  given.  But  it  cannot 
be  held  as  matter  of  strict  law  that  the  bare  date  of  November  seventh, 
in  itself,  was  sufficient  evidence  upon  which  to  find  the  fact  that  the 
pasturing  season  of  1883  closed  before  November  first. 

But  we  think  the  other  facts  found  by  the  referee  are  controlling  and 
decisive ;  and  that  the  time  when  the  pasturing  season  of  1883  closed 
is  in  no  way  determinative  of  the  issue  on  trial ;  and  that  the  referee's 
technical  finding  in  respect  thereto  is  wholly  gratuitous  and  immaterial. 

The  referee  has  not  found  that  the  parties  made  any  other  contract 
in  reference  to  the  cattle  than  the  one  of  August  fifteenth,  which  is 
evidenced  by  the  note  and  lien  signed  by  the  plaintiff.  He  does  not 
find  that  they  at  any  time  agreed  that  the  pay  tor  the  cattle  should  not 
become  due  till  the  close  of  the  pasturing  season,  nor  that  they  ever 
m^de  any  agreement  modifying  the  original  contract  as  to  time  of  pay- 
ment, which  by  the  terms  of  the  note  was  on  demand.  But  he  finds,  as 
he  states  in  his  report,  that  the  fair  construction  of  the  contract  of 
August  15,  1883,  permitted  the  plaintiffs  to  let  the  cattle  run  in  the 
defendant's  pasture  during  the  season  of  pasturing,  and  that  until  taken, 
if  taken  within  that  time,  the  pay  was  not  due.  In  this  the  referee 
exceeded  his  jurisdiction  and  entered  upon  the  domain  of  the  court,  and 
showed  by  accident  probably  a  ready  facility  in  transforming  by  con- 
struction a  written  promise  to  pay  money  in  terms  payable  on  demand 
with  interest  annually  into  a  promise  to  pay  at  the  close  of  pasturing 
season  without  interest.  We  are  not  able  to  agree  with  the  referee  in 
his  construction  of  the  contract  in  question,  and  probably  on  reflection 
he  could  not  expect  it.  We  think  the  contract  is  couched  in  common 
and  clear  language,  and  that  the  words  should  be  construed  in  their 
ordinary  acceptation,  and  when  so  read  the  contract  must  be  held  to  be 
one  payable  on  demand.  As  the  note  was  payable  on  demand,  and  as 
no  agreement  has  been  found  between  the  parties  changing  the  time  of 
payment,  it  follows  that  the  unpaid  balance  of  $60  thereon  was  due  at 
the  time  the  defendant  sold  his  cattle  upon  his  lien,  and  that  he  had  a 
lawful  right  to  sell  them  and  apply  the  avails  toward  the  extinguishment 
of  his  claim,  and  is  entitled  to  recover  the  balance  of  $15  claimed,  after 
deducting  the  small  amount  allowed  the  plaintiff  by  the  referee  upon 
their  specifications. 

The  judgment  of  the  county  court  is,  therefore,  reversed,  and  judg- 
ment rendered  upon  the  report  for  the  defendant  to  recover  of  the  plain- 
tiffs $11.91  and  costs. 
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Bellows  v.  Sowles. 

January  20,  1887. 

evnhdtcb  —  p6ebeabance  of  opposition  to  probate  op  wlll  —  consideration 
—  Undue  Influence. 

In  an  action  to  recover  $5,000  claimed  to  have  been  promised  to  the  plaintiff  by 
the  defendant  in  consideration  of  forbearance  of  opposition  to  the  probate  of  a 
will,  in  which  the  defendant  was  executor  and  his  wife  a  legatee,  where  the  only 
issue  tendered  upon  the  consideration  was,  not  whether  the  will  was  produced 
by  undue  influence,  but  whether  the  plaintiff  honestly  and  upon  reasonable 
grounds,  so  far  as  it  related  to  him,  believed  that  it  was  so  produced,  evidence 
was  properly  admitted  to  prove  the  fact  that  the  testator  attempted  to  devise 
property  not  owned  by  him,  as  tending  to  show,  In  view  of  his  character  for 
intelligence,  undue  influence  from  some  source. 

Pbactice — Re-Examination. 

A  witness  on  re-examination  may  complete  his  answer  which  had  been  inter- 
rupted by  counsel  on  cross-examination. 

Hearsay — Attorney's  Advice  to  Client. 

The  plaintiff's  attorney  testified  in  chief  that  he  had  advised  him  that  he  could 
successfully  contest  the  will  on  the  ground  of  undue  influence;  the  defendant's 
attorney  asked  him  on  cross-examination  where  he  found  the  evidence  of  undue 
influence,  and  he  replied  in  what  his  associate  counsel  told  him.  Held]  on  re-exam- 
ination, that  the  witness  could  relate  what  his  associate  told  him,  as  it  bore  directly 
upon  the  grounds  of  his  belief  and  advice  to  the  plaintiff. 

Part  of  Writino  Admitted  to  Show  Date. 

When  a  part  of  a  written  document  is  admitted  to  prove  a  date,  the  whole  is 
not  thereby  made  evidence;  bat  that  only  is  admissible  which  relates  to  or  mod- 
ifies what  had  been  introduced. 

Undue  Influence. 

The  plaintiff  having  conceded  that  he  did  not  claim  that  undue  influence,  in 
fact,  was  exercised  on  the  testator,  evidence  was  not  admissible  to  show  that  the 
defendant  and  his  wife  did  not  exert  such  influence;  nor  was  the  evidence  tend- 
ing to  prove  that  no  influence  could  be  exercised  over  the  testator,  as  the  facts 
offered  were  wholly  unknown  to  the  plaintiff  at  the  time  of  the  negotiation. 

Action  on  a  contract.     Plea,  general  issue.     Trial  by  jury,  April 
term,  1885.     Franklin  county,  Rowbll,  J.,  presiding. 

It  was  averred  in  the  declaration  that  the  plaintiff  was  heir  at  law  of 
Hiram  Bellows ;  that  the  will  of  said  Hiram  Bellows  had  been  pre- 
sented to  the  probate  court  for  approval ;  that  the  plaintiff  on  Decem- 
ber 6,  1876,  claimed  "  that  ho  was  left  out  of  said  will,  etc.,  . 
through  undue  influence  had  and  used  upon  said  Hiram  Bellows  by 
said  defendant  and  his  wife,  Maggie  Sowles ; "  that  the  will  was  void 
and  should  not  be  approved  ;  that  he  had  employed  counsel  to  contest 
the  validity  of  the  will ;  that  defendant  was  executor  of  the  will  and 
interested  as  legatee  and  husband  of  the  principal  legatee ;  that  he 
well  knew  the  claim  of  the  plaintiff,  and  that  he  had  employed  counsel, 
etc ;  that  on  said  sixth  day  of  December  the  plaintiff  met  the  defend- 
ant by  appointment,  and  that  then  and  there  the  matters  above  set  forth 
were  fully  talked  over ;  that  .  .  .  "  in  consideration  .  .  .  and 
that  the  plaintiff  would  forbear  to  contest  the  approval  of  said  will 
.  .  .  .  and  allow  the  same  to  be  approved  by  the  probate  court 
aforesaid,  and  would  not  appeal  •  .  .  .  the  said  defendant  undertook 
and  then' and  there  faithfully  promised  to  pay  the  plaintiff  the  sum  of 
$5,000,"  etc. ;  that  plaintiff  did  forbear  to  contest  the  approval  of  the 
will ;  that  the  will  was  duly  approved  December  7,  1876 ;  that  no 
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appeal  was  taken,  etc. ;  and  that  defendant  refused  to  pay.  See  the 
declaration  in  this  case  set  forth  in  Bellows  v.  Sowles,  55  Vt.  391 ;  and, 
also,  see  Bellows  v.  Sowles,  57  id.  164.  The  plaintiff's  evidence 
tended  to  show  that  defendant  made  the  contract  to  pay  the  $5,000  as 
alleged  in  the  declaration ;  that  the  plaintiff  performed  his  part  of  the 
agreement ;  that  he  was  nephew  of  said  Hiram  Bellows,  ana  defendant 
his  executor,  etc.,  as  alleged ;  that  plaintiff  honestly  believed  that  the  will 
was  not  the  last  will  and  testament  of  his  uncle,  and  that  no  provision 
had  been  made  for  him  by  reason  of  undue  influence  exercised  by  the 
defendant  upon  the  testator,  and  that  he  determined  to  contest  the 
probate  of  the  will ;  that  he  employed  counsel  and  made  all  necessary 
preparations  to  oppose  its  establishment.  The  testator,  during  the  last 
twentv  years  of  his  life,  lived  in  the  same  house  with  the  defendant  and 
his  wife.  The  plaintiff  testified  that  he  had  good  reason  to  believe  and 
did  believe  that  he  was  left  out  of  the  will  by  the  procurement  of  the 
defendant  and  his  wife,  and  that  he  could  successfully  contest  the  will ; 
that  one  reason  that  led  him  to  this  belief,  was  that  on  one  occasion  he 
told  defendant  that  a  piano  which  Hiram  Bellows  had  given  his  daugh- 
ter was  of  little  or  no  use,  as  he,  the  plaintiff,  was  too  poor  to  instruct 
his  daughter  in  music,  and  that  then  defendant  said  to  him  that  he 
would  have  his  wife  get  him  some  money  of  said  Hiram  to  instruct 
his  daughter,  giving  as  a  reason  why  his  wife  should  ask  for  it,  "  that 
she  could  twist  him  right  round  her  finger."  And  further,  the  plaintiff 
testified  as  another  reason  why  he  did  not  believe  said  will  was  his 
uncle's,  that  he  bequeathed  to  his  brother  James  the  use  of  land  he 
did  not  own,  and  that  he  submitted  all  the  facts  to  his  counsel,  and 
was  advised  that  he  could  successfully  contest  the  will. 

The  plaintiff  offered  in  evidence  the  will  of  the  father  of*  Hiram 
Bellows,  to  show  that  the  land  willed  to  James  F.  Bellows  bv  said 
Hiram  was  willed  to  said  Hiram  by  his  father,  on  condition  that  he 
supported  his  mother  during  her  life ;  and  in  connection  therewith, 
offered  to  show  that  the  said  Hiram  did  not  perform  said  condition, 
and  so  never  acquired  title  to  the  land,  but  yet  willed  it  to  his  nephew. 
The  evidence  was  admitted  as  an  element  of  the  ground  of  the 
plaintiff's  belief  that  he  could  successfully  contest  the  will ;  and  he 
testified  that  it  formed  an  element  of  his  belief.  The  defendant 
excepted.  The  testimony  tended  to  show  that  plaintiff's  father  and  his 
brother  James  had  been  in  possession  and  control  of  said  land  for  the 
last  forty  years,  claiming  to  own  it ;  and  that  said  Hiram  made  no 
claim  to  it,  and  said  that  he  had  none.  George  A.  Ballard,  Esq.,  was 
called  as  a  witness,  and  testified  that  he  was  counsel  for  the  plaintiff 
and  his  brother  in  the  matter  of  contesting  the  will ;  and  that  he 
advised  them  that  they  had  good  grounds  to  contest  it,  because  of 
undue  influence.  On  cross-examination,  he  was  asked  where  he  found 
evidence  of  undue  influence,  and  in  answer  he  went  on  to  state,  among 
other  things,  that  he  found  in  what  Mr.  H.  S.  Royce,  his  associate 
counsel,  told  him  about  being  at  Alburgh  and  talking  with  certain 
people  there.  At  this  point  the  witness  was  interrupted  by  the  cross- 
examining  counsel.  On  re-examination,  the  plaintiff's  counsel  requested 
that  the  witness  might  finish  his  answer,  and,  against  the  defendant's 
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objection,  was  allowed  to  do  so.  He  then  testified  that  Mr.  Roy ce  told 
him  that  he  was  at  Alburgh  when  Mr.  Bellows  and  Maggie  —  Mrs. 
Sowles  —  were  there ;  that  there  were  there  three  or  fonr  witnesses  by 
whom  he  could  show  the  influence  that  was  being  exercised  over  Uncle 
Hiram  by  Sowle's  wife  ;  that  he  did  not  think  he  could  rive  the  details 
of  what  they  would  testify  to,  but  that  Mr.  Royce  aud  ne  considered 
it  of  importance.  It  appeared  that  at  the  former  trial  of  this  case  the 
plaintiff  claimed  that  the  contract  sued  upon  was  made  on  the  sixth  day 
of  December,  and  that  he  claimed  the  same  on  this  trial ;  but  that  the 
defendant  claimed  on  the  former  trial  that  whatever  contract  was  made, 
was  made  on  the  twenty-ninth  of  the  preceding  November,  and,  on  this 
trial,  that  it  was  made  on  the  sixth  of  December.  On  cross-examination, 
the  defendant  was  asked  if  he  did  not  state  positively  on  the  former  trial 
that  it  was  on  the  twenty-ninth  of  November,  and  he  replied  that  he 
testified  that  he  thought  it  was  on  that  day.  The  plaintiff  offered  in  rebuttal, 
and  it  was  received,  a  petition  for  a  new  trial  in  this  case,  brought  by 
the  defendant  and  written  by  him,  in  which  he  stated  positively  that 
the  interview  was  on  the  twenty-ninth  of  November.  The  petition  was 
introduced  as  tending  to  impeach  the  defendant.  When  it  was  read  to  the 
jury,  the  defendant's  counsel  asked  that  the  five  affidavits  attached  to  it 
be  also  read,  which  was  denied ;  but  in  the  defendant's  rebuttal  they 
were  allowed  to  be  read  to  the  jury,  for  the  purpose  stated  in  the 
opinion.  The  defendant's  evidence  tended  to  show  tnat  he  never  made 
snth  a  contract  as  claimed  by  the  plaintiff.  The  defendant  offered  to 
show  that  neither  he  nor  his  wife  ever  exercised  any  undue  influence 
on  the  testator  in  respect  to  the  will;  and  that  on  one  occasion, 
defendant's  wife  made  some  suggestion  to  the  testator  as  to  a  particular 
bequest,  and  he  turned  upon  her,  with  the  reply,  "  Is  this  your  will  or 
mine  f "  and  thereupon  she  retired  from  the  room  in  tears,  as  evidence 
tending  to  show  that  no  influence  could  be  exercised,  or  was  in  fact 
exercised  over  the  testator,  and  as  bearing  on  the  question  of  whether 
the  plaintiff  and  his  counsel  were  warranted  in  believing  in  the  exist- 
ence of  undue  influence;  and  as  tending  to  show  the  testator's 
character  for  firmness. 
The  other  facts  are  sufficiently  stated  in  the  opinion. 

E.  A,  Sowles  and  H.  C.  Adams,  for  defendant.  There  was  no 
evidence  of  undue  influence,  and  hence  there  could  be  no  honest,  rea- 
sonable grounds  for  belief.  Redf .  Wills,  §  33 ;  Thornton  v.  Thornton, 
39  Yt.  122.  There  being  no  evidence  tending  to  show  any  honest 
grounds  for  belief,  it  was  error  to  admit  the  question  to  the  jury.  It 
was  error  to  submit  the  will  of  the  testator's  father,  and  also  the  evi- 
dence of  Mr.  Ballard.  Bellows  v.  Sowles,  55  Vt.  391.  It  was  hearsay 
and  irrelevant.  The  erroneous  advice  of  counsel  conld  not  make  rea- 
sonable grounds  of  belief.  It  was  error  to  admit  the  defendant's  declara- 
tions as  to  his  wife's  influence  over  the  testator,  without  showing  that 
it  was  before,  or  at,  or  about,  the  time  of  making  the  will.  Crocker  v. 
Chase,  57  Vt.  420.  It  was  error  to  exclude  the  defendant's  evidence 
that  no  undue  influence  was  exercised.  Armstrong  v.  Noble,  55  Vt. 
433  ;  Reed  v.  Reed,  56  id.  492 ;  Luce  v.  Roisington,  id.  436  ;   Jarm. 
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Wills,  132;  Comstock  v.  Emm,  8  Conn.  254;  99  Mass.  112;  Pol. 
Cont.  133. 

Wilson  &  Hall,  Farrington  dk  Post,  NMe  cfe  Smith  and  Geo.  A. 
Ballard,  for  plaintiff,  cited,  to  sustain  the  ruling  of  the  court,  Bellows 
v.  Sowles,  55  Vt.  391 ;  Blake  v.  Peck,  11  id.  483  ;  Seaman  v.  Seaman, 
12  Wend.  381 ;  Bellows  v.  Sowles,  57  Vt.  16 i. 

Ross,  J.  The  exceptions  in  regard  to  the  admission  and  rejection 
of  testimony  are  to  be  considered  with  reference  to  the  issues  between 
the  parties.  The  only  issue  tendered  by  the  plaintiff  upon  the  consid- 
eration for  the  def endant's  promise  was,  whether  he  honestly,  and  upon 
reasonable  grounds  entertained  the  belief  that  his  uncle's  will  was,  so 
far  as  related  to  him,  the  product  of  undue  influence,  exercised  by  the 
defendant  and  his  wife.  He  expressly  waived  the  right  to  show,  and 
made  no  claim  from  his  evidence,  that  undue  influence  in  fact  had  been 
used.  Upon  whether  he  honestly,  and  upon  reasonable  grounds,  at  the 
time  of  the  negotiations  with,  and  promise  of  the  defendant,  believed 
that  such  undue  influence  had  operated  in  the  production  of  the  will, 
the  fact  that  the  testator  had  attempted  to  devise  property  which  he 
did  not  own  was  admissible.  It  tended  to  show  that  the  will  was  not 
understanding^  and  intelligently  made,  and  considering  the  character 
of  the  testator  for  intelligence,  to  show  undue  influence  from  some 
source.  The  will  of  James  Bellows,  with  the  evidence  showing  that 
the  testator  never  fulfilled  the  conditions  of  the  legacy,  and  hence  did 
not  take  the  land  which  he  devised  to  his  nephew,  James  F.  Bellows, 
tended  to  show  that  the  testator  specifically  devised  property  which  he 
did  not  own.  Hence  this  evidence  was  properly  admitted  as  having  a 
tendency  to  sustain  this  issue. 

That  portion  of  the  testimony  of  George  A.  Ballard  excepted  to  was 
called  out  by  the  question  of  the  defendant,  and  the  court  properly 
might  have  allowed  him  to  complete  the  answer  when  being  cross- 
examined.  It  is  not  fair  usage  of  a  witness  to  stop  him  in  the  middle 
of  an  answer,  and  so  perhaps  make  his  answer  convey  a  wrong  impres- 
sion. The  court  for  the  same  reason  properly  allowed  him  to  complete 
the  answer  on  re-examination  by  the  plaintiff.  Nor  was  the  testimony 
given  in  the  further  answer  open  to  the  objection  of  being  hearsay 
evidence.  What  Mr.  Royce  told  him  existed  as  evidence  bore  directly 
upon  the  grounds  of  the  witness'  belief  and  advice  to  the  plaintiff  that 
he  thought  the  plaintiff  could  successfully  oppose  the  establishment  of 
the  will.  There  was  no  error  in  allowing  the  witness  Ballard  to  com- 
plete his  answer  to  the  question. 

The  petition  for  the  new  trial  was  properly  admitted  to  impeach  the 
defendant,  by  showing  that  his  testimony  on  the  stand  in  regard  to  the 
date  of  his  interview  with  the  plaintiff  was  different  from  what  it  whs 
in  the  petition  for  the  new  trial,  and  on  the  former  trial.  If  the  affi 
davits  attached  were  such  an  integral  part  of  the  petition  that  the 
defendant  had  the  right  to  have  them  go  to  the  jury,  the  court  accorded 
him  that  right.  He  was  not  legally  injured,  so  far  as  appears,  that 
they  were  not  put  in  with  the  petition.  We  do  not  understand  that  where 
a  part  of  a  written  document  becomes  admissible  to  show  a  particula 


Digitized  by 


Google 


Tt]  Haskell  v.  Jewell.  73 

fact,  as  a  date,  that  thereby  the  whole  document  is  made  evidence  in 
the  case.  Only  those  parts  of  the  document  which  relate  to,  modify 
or  qualify  the  part  introduced  are  made  evidence.  Hence  only  those 
parts  of  the  affidavits  attached  to  the  petition,  which  qualified  or  modi- 
fied the  defendant's  sworn  statement  in  the  petition  01  the  time  of  the 
interview,  became  admissible.  But  these  portions  of  the  affidavits  were 
no  part  of  the  defendant's  sworn  statement  of  the  date  of  the  inter- 
views, and  at  most  could  only  bear  upon  the  honesty  and  good  faith  of 
the  defendant  in  making  the  sworn  statement  he  did  of  the  date  of 
interview.  The  court  admitted  them  for  that  purpose.  Hence  there 
was  no  legal  error  in  the  ruling  of  the  county  court  on  this  subject. 

The  testimony  offered  by  the  defendant  to  6how  that  neither  he  nor 
his  wife  ever  exerted  any  undue  influence  on  the  testator  in  regard  to 
his  will  was  properly  ruled  out  when  the  plaintiff  conceded  that  he  did 
not  make  that  issue,  nor  claim  that  any  undue  influence,  in  fact,  had 
been  exercised  on  the  testator.  Nor  was  this  testimony  admissible  on 
the  issue,  whether  the  plaintiff  honestly,  and  upon  reasonable  grounds, 
believed  on  the  occasion  of  the  negotiations,  that  the  will  was  produced 
by  undue  influence.  It  was  not  shown  nor  offered  to  be  shown  that 
the  plaintiff  tjien  knew  of  any  of  the  facts  offered  to  be  shown.  On  the 
defendant's  offer,  the  facts  offered  to  be  shown  were  wholly  unknown 
to  the  plaintiff  at  the  time  of  his  negotiations  with  the  defendant. 
Hence  they  could  have  had  no  bearing  upon  the  plaintiff's  belief,  pro 
or  can.    Tins  disposes  of  all  the  exceptions  shown  by  the  record. 

The  judgment  of  the  county  court  is  affirmed. 


Haskell  v.  Jewell. 

January  20,  1887. 

guardiax  and  ward —  ward's  wages  —  trust  debt  —  body  execution  —  no 
Affidavit  Required. 

Wages  earned  by  a  ward  while  in  the  employ  of  his  guardian  are  treated  as 
money  assets  held  by  the  guardian  in  trust  or  in  a  fiduciary  capacity,  to  be 
accounted  for  like  other  assets  ;  and  in  an  action  on  a  decree  of  the  probate 
court  ordering  payment  of  the  wages,  the  court  below  properly  awarded,  under 
the  statute  —  R.  L.,  §  1503  —  a  close  jail  certificate,  having  found  that  the 
cause  of  action  arose  from  the  willful  and  malicious  act  or  neglect  of  the  defend- 
ant. And  in  a  proceeding  under  section  1503  no  affidavit  is  required  as  under 
section  1485  ;  and  it  is  immaterial  whether  the  writ  issued  against  the  body  or 
not,  or  whether  served  by  arrest  of  the  body  or  attachment  of  property. 

Action  of  debt  on  a  judgment  rendered  by  the  probate  court.  Heard 
by  the  court,  March  term,  1886,  Washington  county,  Powers,  J.,  pre- 
siding. Judgment  for  the  plaintiff.  The  only  question  raised  was, 
whetner  the  plaintiff  was  entitled  to  a  certified  execution,  the  court 
holding  that  lie  was.     The  case  is  stated  in  the  opinion. 

&  C.  Shurtlef,  for  plaintiff.     J.  P.  Zamson,  for  defendant. 

Walker,  J.     This  is  an  action  of  debt  on  a  judgment  of  probate 

court.    No  objection  was  made  in  the  county  court  to  a  judgment  for 

the  plaintiff.     The  only  question  presented  is  upon  the  defendant's 

exception  to  the  action  of  the  county  court  in  granting  the  certificate, 

vol.  IX.  —10 
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which  it  awarded,  that  the  cause  of  action  arose  from  the  willful  and 
malicious  act  or  neglect  of  the  defendant,  and  that  he  ought  to  be  con- 
lined  in  close  jail,  as  provided  for  in  section  1503,  R.  L.  The  language 
of  the  section  is :  "  In  an  action  for  the  recovery  of  money  or  prop- 
erty held  in  trust  or  in  a  fiduciary  capacity,  if  it  appears  to  the  court 
that  any  defendant  intentionally  converted  said  money  or  other  prop- 
erty to  his  use,  or  diverted  or  misapplied  the  same,  or  the  use  thereof, 
it  shall  adjudge  that  the  cause  of  action  arose  from  the  willful  and 
malicious  act  or  neglect  of  such  defendant,  and  that  he  ought  to  be  con- 
fined in  close  jail,  and  issue  execution  against  his  body,  with  a  certificate 
thereof  stated  in  or  upon  such  execution,  and  such  execution,  with  such 
statement  or  indorsement,  shall  have  the  same  effect  as  an  execution 
issued  upon  judgments  founded  upon  tort,  with  a  like  statement  or 
indorsement.'' 

It  appears  from  the  bill  of  exceptions  tnat  the  defendant  was  the 
guardian  of  Charles  A.  Rublee  for  many  years  and  until  March  5,  1885, 
when  he  resigned,  and  the  plaintiff,  0.  C.  Haskell,  was  appointed  in  his 
place.  While  the  defendant  was  his  guardian,  Rublee  lived  in  the 
defendant's  family  and  worked  for  him,  and  the  defendant  allowed 
him  for  his  work  such  sum  as  he  thought  was  right,  but  never  paid  him 
any  part  of  his  wages,  except  some  small  sums  for  spending  money. 
When  the  defendant  resigned  he  had  in  his  hands  the  wages  thus  earned 
by  his  ward ;  and  on  a  nnal  settlement  of  his  guardian  account,  the 
probate  court  ordered  and  decreed  that  he  should  pay  over  such  sum  as 
was  found  due  by  the  court  for  Rublee's  wages  to  the  plaintiff,  who 
was  appointed  his  successor  ;  and  this  suit  is  brought  on  this  decree  or 
judgment  of  the  probate  court  to  recover  the  amount  so  adjudged  to  be 
owing  from  the  defendant  as  guardian  to  his  ward. 

It  is  contended  by  the  defendant  that  the  county  court  was  in  error 
in  holding  upon  the  facts  disclosed  by  the  case  that  the  defendant  held 
money  ot  the  ward  in  his  hands  in  trust  or  in  a  fiduciary  capacity ;  and 
it  is  also  contended  by  the  defendant  that  the  judgment  of  the  probate 
court  was  simply  for  a  debt  which  defendant  owed  for  the  labor  of  his 
ward,  and  not  for  money  or  property  held  intrust  or  in  a  fiduciary  capac- 
ity. 

We  think  this  contention  of  the  defendant  cannot  be  maintained.  It 
is  unquestionably  true,  when  the  matter  is  considered  in  the  ordinary 
sense  of  the  term,  and  in  view  of  the  usual  relations  of  debtor  and 
creditor,  that  the  defendant  was  the  debtor  of  his  ward  for  the  work 
performed  by  him  for  the  defendant  during  the  time  he  was  his  guard- 
ian. But  the  law,  in  the  matter  of  a  guardian's  indebtedness  to  his 
ward,  wisely  treats  the  debt  of  the  guardian  to  his  ward  as  paid  to  him 
in  his  representative  capacity,  and  as  so  much  money  of  the  ward  in  his 
hands  as  assets  de  facto,  to  be  accounted  for  like  other  assets,  because  he 
cannot  sue  himself  for  the  debt  or  collect  it  of  himself  as  he  could  a 
debt  due  the  ward  which  he  holds  against  another  person.  Wages 
earned  by  the  ward  in  the  employ  of  his  guardian,  before  and  after 
his  appointment,  if  unpaid,  are  universally  held  to  be  money  assets  in 
the  hands  of  the  guardian,  and  regarded  in  the  law  the  same  as  money 
or  other  property  received  by  the  guardian  lor  the  ward  from  any  other 
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source,  and  as  so  much  money  of  the  ward  in  his  hands  at  the  time  snch 
debt  for  work  became  due,  and  he  must  account  for  it  as  such.  This  legal 
fiction  of  payment  arises  from  the  peculiar  relations  of  the  guardian  and 
ward,  and  is  adopted  not  only  from  considerations  of  policy,  but  for  the 
purposes  of  justice  and  the  protection  of  the  ward's  estate.  Kinney  v. 
Ensign,  18  Pick.  232;  TarbeU  v.  Jewett,  129  Mass.  437;  Lyon  v. 
Osgood,  58  Vt.  707 ;  S.  C,  7  East.  Rep'r,  95. 

It  follows,  therefore,  that  whatever  sum  was  due  from  the  defendant 
as  guardian  to  his  ward  for  wages  was  money  assets  of  the  ward  in  his 
hands,  of  which  he  had  control  and  which  he  was  bound  to  nse  and 
exercise  for  the  benefit  of  the  ward.  His  relation  to  and  power  over 
the  assets  necessarily  made  him  the  holder  of  the  same  as  money  held  in 
trust  or  in  a  fiduciary  capacity. 

This  court  in  the  case  of  David  Leakey,  58  Vt.  724;  S.  C,  7  East.  Rep'r, 
94,  where  relator  sought  to  be  discharged  upon  habeas  corpus  from  im- 
prisonment in  Windham  county  jail  on  a  close  jail  certincate  granted 
against  him  in  an  action  on  a  judgment  of  the  probate  court  for  money 
held  by  him  as  administrator  of  an  estate,  decided  that  money  held  by  an 
administrator  as  assets  of  an  estate  is  held  in  trust  or  in  a  fiduciary  ca- 
pacity. The  case  cited  and  the  case  at  bar  are  alike  in  principle.  A  guard- 
ian sustains  the  same  relation  to  the  money  of  the  ward  in  his  hands 
as  an  administrator  does  to  the  money  assets  of  an  estate  in  his  hands. 

We  think  the  court  below  correctly  ruled  that  the  money  belonging 
to  the  ward,  for  the  recovery  of  which  the  suit  was  brought,  was  held 
by  the  defendant  in  trust  or  in  a  fiduciary  capacity. 

It  is  further  contended  by  the  defendant  that  the  county  court  had 
no  power  to  grant  the  certificate,  because  the  writ,  issued  only  against 
property  and  service,  was  made  only  by  attachment  of  property  or  sura- 
mons>  and  no  affidavit  had  been  filed  as  required  by  section  1485,  R. 
L,  which  reads :  "  If  the  plaintiff,  praying  out  a  writ  in  an  action 
against  a  person  holding  the  money  ox  the  plaintiff  in  a  fiduciary  capac- 
ity, files  with  the  authority  issuing  the  writ  an  affidavit  stating  that 
the  defendant  is  the  receiver  of  money  for  the  plaintiff  in  a  fiduciary 
capacity  which  the  defendant  has  not  paid  on  demand,  and  that  this 
action  is  instituted  to  recover  the  same,  such  writ  may  issue  as  an  attach- 
ment against,  and  be  served  upon,  the  body  of  the  defendant ;  and  if 
judgment  is  recovered  in  such  action  for  moneys  so  received  by  the 
defendant,  execution  may  issue  thereon  against,  and  be  served  on,  the 
body  of  the  defendant,  if  the  plaintiff  files  with  the  authority  issuing 
the  execution  his  affidavit  of  such  facts." 

The  answer  to  this  contention  of  the  defendant  is  that  the  proceeding 
under  section  1485  is  entirely  different  in  character  from  and  independ- 
ent of  the  procedure  under  section  1503.  Under  the  former  section 
the  execution  against  the  body  issues  solely  upon  the  strength  of  the 
affidavit  filed,  and  not  upon  the  finding  and  determination  of  the  court 
rendering  the  judgment ;  while  under  the  latter  section  it  does  not  issue 

rn  the  filing  of  an  affidavit,  but  upon  the  finding  and  judgment  of 
court  that  the  cause  of  action  arose  from  the  willful  and  malicious 
act  or  neglect  of  the  defendant ;  the  finding  and  determination  of  the 
court  are  alone  the  basis  of  the  right  to  have  the  execution  issue  against 
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the  body  with  a  close  jail  certificate  indorsed  thereon.  The  statute  in 
the  latter  case  does  not  require  an  affidavit  to  be  filed,  and  none  is 
needed. 

It  is  wholly  immaterial  whether  the  original  writ  issued  against  the 
body  or  not,  or  whether  the  service  was  made  by  an  arrest  of  the  body, 
or  by  an  attachment  of  property,  or  by  summons.  Adams  v.  Wait, 
42  Vt.  16. 

We  find  no  error  in  law  in  the  action  of  the  county  court  in  grant- 
ing the  close  jail  certificate,  and  the  judgment  of  the  county  oourt  is 
affirmed. 


Welch  v.  Darling. 

,  January  20,  1887. 

Statute  of  Frauds — Title  to  Land  —  Parol  Contract. 

•  When  one  agrees  to  deed  real  estate,  and  receives  pay  therefor,  but  refuses  to 
convey  according  to  the  contract,  and  retains  possession,  he  is  liable  for  the 
purchase-money. 

Breach  of  Contract  —  Tender  of  Performance. 

The  plaintiffs  purchased  the  defendant's  mill,  house  and  shop,  under  a  verbal 
agreement  by  which  they  were  to  pay  down  $200,  and  give  their  note  and  mort- 
gage for  the  balance.  Thev  paid  the  $200  and  offered  to  perform  on  their  part, 
but  the  defendants  finally  declined  to  deed  on  the  terms  of  the  contract.  Hdd, 
that  it  was  unnecessary  to  tender  the  note  and  mortgage. 

Statute  of  Frauds. 

One  of  the  plaintiffs  took  the  key  to  the  house  and  painted  the  floor,  but  they 
had  no  use  of  the  premises,  exercised  no  control  as  purchasers,  and  had  no  pos- 
session to  the  exclusion  of  the  defendant.  Held,  that  the  contract  was  within 
the  statute. 

Assumpsit  Heard  on  a  referee's  report,  June  term,  1885,  Caledo- 
nia county,  Ross,  J.,  presiding.  Judgment  for  the  plaintiffs.  It 
appeared  irom  the  report  that  on  Saturday,  May  19,  1883,  the  plaintiffs 
made  a  verbal  trade  with  the  defendant,  by  which  the  latter  agreed  to 
sell,  and  they  to  purchase,  a  saw-mill,  dwelling-house,  blacksmith  shop 
and  tools,  and  land  connected  therewith,  belonging  to  the  defendant, 
for  the  price  of  $1,650,  $200  of  which  was  to  oe  paid  down,  and  the 
balance  in  the  note  of  the  plaintiffs,  payable  in  March,  1884,  secured 
on  the  property  conveyed  ;  and  the  parties  agreed  to  meet  the  next 
Monday  morning  at  the  town  clerlrs  office,  and  make  the  writings. 
They  met  accordingly,  when  the  defendant  said  that  he  did  not  know 
about  taking  a  mortgage,  as  he  had  not  determined  what  he  should  do; 
might  go  west  and  should  need  all  his  money,  etc.,  if  he  did  ;  if  he  did 
not  go  he  would  wait  for  the  balance  as  he  had  talked,  and  wanted 
thirty  days  to  determine.  The  town  clerk  made  a  memorandum  of 
what  was  agreed  upon,  but  it  was  signed  only  by  himself.  The  defend- 
ant executed  a  deed  of  the  premises  and  left  it  with  Judge  J.  R.  Dar- 
ling, the  town  clerk.  In  a  few  days  the  plaintiffs  left  the  $200  with 
the  town  clerk,  which  he  paid  to  the  defendant.  Within  the  thirty 
days  the  defendant  met  plamtiff,  Welch,  and  told  him  that  he  would 
take  his  pay  as  they  had  talked.  Matters  ran  along  some  time,  when 
the  defendant,  in  effect,  declined  to  take  a  mortgage.  Afterward  the 
defendant  sent  Judge  Darling  to  see  the  plaintiff  as  to  what  they  would 
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do,  and,  as  a  last  resort,  to  take  their  note  and  mortgage,  payable  the 
next  March.     Judge  Darling  saw  Welch  and  asked  him  if  they  would 

S've  such  note  and  mortgage,  but  did  not  inform  him  that  defendant 
id  told  him  that  he  would  take  such  note.  Welch  told  him  that  he 
had  nothing  further  to  say.  The  defendant  took  back  the  deed  and 
key.    The  other  facts  are  sufficiently  stated  in  the  opinion. 

B.  M.  Harvey j  for  plaintiffs.     Smith  &  Sloan,  for  defendant. 

Walker,  J.  The  contract  in  this  case  was  concerning  the  title  of 
land,  and  not  being  reduced  to  writing  and  signed  by  the  parties  was 
within  the  statute  of  frauds. 

No  question  is  made  but  the  $200,  which  the  plaintiffs  seek  to  recover 
in  this  action  were  paid  by  them  to  the  defendant  toward  the  agreed 
price  of  the  land. 

It  appears  from  the  referee's  report  that  the  plaintiffs  had  no  use  of 
the  premises  bargained  for  under  tneir  agreement  to  purchase,  and  that 
they  had  no  possession  of  the  same,  except  they  looked  over  the  mill  to 
determine  what  repairs  and  improvements  were  necessary  to  be  made, 
and  the  plaintiff  Welch  took  the  key  to  the  dwelling-house  and  bad 
the  defendant  change  the  place  of  the  running  water  and  make  some 
repairs  to  the  floor  of  the  house,  which  Welch  painted.  They  exercised 
no  control  over  the  premises  as  purchasers,  ana  did  not  have  any  pos- 
session thereof  to  the  exclusion  of  the  defendant.  After  the  defendant 
made  his  election  under  the  agreement  of  May  twenty-first,  and  notified 
the  plain  tiff  Welch  that  he  would  take  the  plaintiffs'  note  for  the  balance 
of  tne  purchase-money,  payable  in  March,  1884,  secured  by  a  mortgage 
on  the  property  bargained  to  them,  the  plaintiffs  were  ever  ready  and 
willing  ana  repeatedly  offered  to  execute  their  note  to  the  defendant 
for  the  balance  of  the  purchase-money  and  secure  it  by  a  mortgage  on 
the  premises  according  to  the  terms  of  the  agreement  ;  but  the 
defendant,  when  requested  by  the  plaintiffs  to  deliver  them  a  deed  of 
the  premises  and  close  up  the  matter,  declined  to  take  their  note  and 
mortgage  on  the  premises  as  agreed,  and  refused  to  have  the  deed 
delivered  to  the  plaintiffs  unless  he  could  have  a  good  note  for  the 
balance  of  the  purchase-money  payable  on  demand  or  the  money ; 
whereupon  the  plaintiffs  informed  him  that  they  would  compel  him  to 
payback  the  $200  for  which  this  suit  was  brought. 

The  defendant's  refusal  to  deliver  the  deed  and  to  perform  the  con- 
tract on  his  part  according  to  the  terms  thereof  rendered  it  wholly 
unnecessary  for  the  plaintufs  to  tender  their  note  and  mortgage  to  him. 
They  were  ready  to  perform  on  their  part,  and,  with  the  defendant's 
refusal,  did  all  the  law  required  of  tnem  to  establish  their  right  to 
recover  the  purchase-money  paid  by  them  to  the  defendant. 

It  is  the  universal  rule  upon  this  subject  that  when  the  party  agree- 
ing to  deed  refuses  to  convey  according  to  the  contract,  ana  retains  the 
possession  of  the  premises,  tne  party  paying  the  purchase-money  may 
recover  it  back.  What  is  done  under  the  contract  and  in  part  perform- 
ance of  it  is  valid,  and  the  rights  of  the  parties  in  respect  thereto  may 
be  enforced  in  a  court  of  law. 

Judgment  affirmed. 
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Blaine  v.  Curtis. 

January  20,  1887. 

Usuby  — Penalty— Foreign  Statute. 

Penalties  given  by  the  usury  laws  of  our  State  are  not  recoverable  in  the  courts 
of  another  State. 

When  the  courts  of  another  State  construe  its  statute  against  usury  as  penal, 
such  construction  is  controlling  in  the  courts  of  this  State. 

Action  of  debt  to  recover  the  penalty  given  by  the  statute  of  New 
Hampshire  for  taking  usury.  Heard  on  general  demurrer  to  the 
declaration,  December  term,  1884,  Orange  county.  Howell,  J.,  pre- 
siding.    Judgment  for  the  defendant. 

Boswell  JPhrnham,  for  plaintiff,  cited  5  Wait  Act.  and  Def.  156 ; 
B.  B.  Co.  v.  Methven,  21  Ohio,  586;  Perce  v.  Conant,  25  Me.  33 ; 
Palmer  v.  Lord,  6  Johns.  Ch.  95  ;  Cross  v.  Bell,  34  N.  H.  82 ;  Willie 
v.  Green.  2  id.  333;  6  Q.  B.  100;  2  Ohit.  PI.  (16th  ed.)  285;  Need- 
ham  v.  B.  B.  Co.,  38  Vt.  294 ;  Sheddv.  Moron,  10  111.  618  ;  Leonard 
v.  Col.  Steam  Now.  Co.,  84  N.T.  48 ;  64  Barb.  212  ;  Story  Confl.  L.? 
§  620. 

John  II.  Watson,  for  defendant,  cited  Bor.  Interstate  Law,  165,  168  ; 
Barnet  v.  Nat.  Bank,  98  U.  S.  555 ;  Barper  v.  Bowmcm,  3  N.  BL 
489;  Ogden  v.  Fottiot,  3  T.  K.  733 ;  Gale  v.  Eastman,  7  Mete.  14  ; 
Kempton  v.  Sowings  Inst.,  53  N.  H.  581. 

Walker,  J.  The  case  comes  before  us  upon  general  demurrer  to  the 
declaration,  and  the  only  question  to  be  decided  is  whether  the  forfeit- 
ure imposed  by  the  laws  of  New  Hampshire  upon  a  person  receiving 
interest  at  a  higher  rate  than  six  percent  may  be  enforced  by  an  action 
of  debt,  in  favor  of  the  person  aggrieved,  in  this  State. 

The  provisions  of  the  statute,  which  are  substantially  set  out  in  the 
declaration,  are  as  follows  : 

"  If  any  person  upon  any  contract  receives  interest  at  a  higher  rate 
than  six  per  cent  he  shall  forfeit  three  times  the  sum  so  received  in 
excess  of  said  six  per  cent  to  the  person  aggrieved,  who  will  sue  there- 
for." 

It  is  alleged  in  substance,  in  the  declaration,  that  the  defendant,  at 
Piermont,  in  the  State  of  New  Hampshire,  received  upon  a  promissory 
note  for  the  sum  of  $1,500,  then  held  by  the  defendant  ana  owing  by 
the  plaintiff  to  her,  $30  interest  in  excess  of  six  percent  from  the  plain- 
tiff on  the  first  day  of  May  in  each  year  for  six  years  beginning  May, 
1876  and  ending  with  May,  1882,  making  $180  thus  received  by  the 
defendant  of  the  plaintiff  in  excess  of  six  per  cent  interest  during  the 
years  named ;  it  is  also  alleged  that  by  virtue  of  the  statute  of  New 
Hampshire  aforesaid  an  action  hath  accrued  to  the  plaintiff  to  recover 
of  the  defendant  three  times  the  excess  of  six  per  cent  interest  so  paid. 

The  case  stated  comes  within  the  statute  declared  upon,  and  11  the 
suit  had  been  instituted  in  New  Hampshire  there  coula  be  no  doubt  of 
the  right  of  the  plaintiff  to  recover,  if  the  action  is  not  barred  in  that 
State  by  the  statute  of  limitations. 

The  question  here  is  can  the  liability  imposed  by  the  statute   be 
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enforced  out  of  the  limits  of  New  Hampshire  ?  This  must  deuend  on 
the  nature  of  the  liability  and  the  manner  in  which  it  is  created.  It  is 
not  a  responsibility  ex  contractu.  And  the  question  arises,  is  it  a  liability 
imposed  by  the  statute  upon  a  person  receiving  illegal  interest  for  a 
violation  of  its  provisions  and  penal  in  its  nature,  or  is  it  a  statute 
declaratory  of  a  common-law  right  and  a  means  or  way  enacted  for 
enforcing  it,  and,  therefore,  remedial  in  its  nature  ? 

If  it  only  gave  a  remedy  for  an  injury  against  the  person  by  whom 
it  is  committed  to  the  person  injured,  and  limited  the  recovery  to  the 
mere  amount  of  loss  sustained,  or  to  cumulative  damages  as  compensa- 
tion for  the  injury  sustained,  it  would  fall  within  the  class  of  remedial 
statutes.  1  Bl.  Com.  86 ;  1B.&P.  N.  R.  179-180 ;  2  T.  R.  154  and 
155,  note  ;  3  Saund.  376,  note  7 ;  1  Salk.  206  ;  Boice  v.  Gibbons,  8  N. 
J.L324;  Burnett  v.  Ward,  42  Vt.  80.  But  this  statute  does  not 
limit  the  recovery  to  the  mere  amount  of  the  loss  sustained,  or  to  cumula- 
tive damages  as  compensation;  it  goes  beyond  and  inflicts  a  punishment 
upon  the  offender.  It  makes  the  taking  of  illegal  interest  an  offense 
and  prescribes  a  penalty  of  three  times  the  amount  of  illegal  interest 
taken.  The  right  of  action  under  it  does  not  arise  out  of  anv  privity 
existing  between  the  person  paying  and  the  person  receiving  the  illegal 
interest,  but  is  derived  entirely  from  the  statute.  The  action  given  is 
not  to  recover  back  money  that  the  person  receiving  had  no  lawful  right 
to  take  and  hold  against  the  person  paying  it,  but  one  to  recover  a 
penalty  for  a  breach  of  a  statute  law  and  founded  entirely  upon  the 
statute  imposing  the  forfeiture.  It  was  held  in  HubbeU  v.  Gale,  3  Vt. 
266,  that  whatever  may  be  the  form  of  the  action  if  it  is  founded 
entirely  upon  a  statute,  and  the  object  of  it  is  to  recover  a  penalty  or 
forfeiture,  it  is  a  penal  action.  We  think  the  liability  created  by  the 
statute  declared  upon  is  clearly  a  statutory  one,  imposed  upon  the  person 
receiving  illegal  interest  as  a  wrong-doer,  and  penal  in  its  nature.  This 
view  is  supported  by  the  decisions  of  many  courts  of  last  resort,  some 
of  which  have  been  cited  in  the  argument.  We  refer,  however,  only 
to  a  decision  of  the  supreme  court  of  the  United  States  in  a  case  analo- 
gous to  the  case  at  bar.  The  provisions  of  the  act  in  question  are  similar 
to  the  provisions  of  the  national  currency  act  of  congress,  approved 
Jnne  3,  1864,  which  provides  that  if  unlawful  interest  is  received  by 
any  banking  association  created  by  it,  the  person  or  persons  paying  the 
same  or  their  legal  representatives  may  recover  back  in  an  action  of 
debt  twice  the  amount  of  interest  thus  paid  from  the  association  taking 
or  receiving  the  same.  This  provision  of  the  currency  act  referred  to 
came  up  for  consideration  by  the  supreme  court  of  the  United  States 
in  the  case  of  Barnet  v.  Nat  Bank,  98  U.  S.  555,  where  the  plaintiff 
in  error  sought  to  avail  himself  of  the  benefit  of  the  act  in  his  defense 
by  way  of  offset  and  counter-claim  to  the  bill  of  exchange  on  which  the 
suit  was  brought.  Justice  Swayne,  in  delivering  the  opinion  of  the 
court,  denied  the  relief  sought  and  said  :  "  The  remedy  given  by  the 
statute  for  the  wrong  is  a  penal  suit.  To  that  the  party  aggrieved  or 
his  legal  representative  must  resort.  He  can  have  redress  in  no  other 
mode  or  form  of  procedure.  The  statute  which  gives  the  right  pre- 
scribes the  redress.     The  suit  must  be  brought  especially  to  recover  the 
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penalty  where  the  sole  question  is  the  guilt  or  innocence  of  the  ac- 
cused. 

This  statute  has  been  repeatedly  under  consideration  by  the  supreme 
court  of  the  State  of  New  Hampshire  and  has  been  by  that  court  inva- 
riably treated  as  a  penal  statute.  Hamper  v.  Bowman,  3  N.  H.  489,  was 
an  action  to  recover  a  forfeiture  of  three  times  the  illegal  interest  paid ; 
it  was  objected  that  some  part  of  the  penalty  was  barred  by  the  statute 
of  limitations,  and  the  court,  in  considering  the  question,  held  that  the 
act  limiting  suits  on  penal  statutes  which  provided  that  actions  upon 
any  penal  statute  shall  be  brought  within  one  year  from  the  time  of 
committing  the  offense,  was  controlling  in  the  decision  of  the  question 
raised. 

In  Kempton  v.  Savings  Institution,  53  N.  H.  581,  the  court  treated 
the  statute  as  a  penal  one, in  an  able  opinion  upon  its  construction  and 
rules  of  pleading  applicable  to  actions  brought  upon  it. 

This  construction  which  has  been  given  to  the  statute  by  the  supreme 
court  of  the  State  in  which  it  was  enacted,  treating  and  holding  il  a 
penal  statute,  should  be  followed,  and  is  controlling  in  courts  of  this 
State.  Bunt  v.  Hunt,  72  N.  Y.  217;  S.  C,  28  Am.  Kep.  129 ;  Leon- 
ard v.  Steam  Nav.  Co.,  84  N.  Y.  48;  S.  C,  38  Am.  Kep.  257. 

It  is  well  settled  that  no  State  will  enforce  penalties  imposed  by  the 
laws  of  another  State.  Such  laws  are  universally  considered  as  having 
no  extra-territorial  operation  or  effect,  whether  the  penalty  be  to  the 
public  or  to  persons.  They  are  strictly  local,  and  effect  nothing  more 
than  they  can  reach  within  the  limits  of  the  State  in  which  they  were 
enacted.  They  cannot  be  enforced  in  the  courts  of  another  State  either 
by  force  of  the  statute,  nor  upon  the  principles  of  State  comity.  Story 
Confl.  Laws,  §§  620-621 ;  Rorer  Interstate  Law,  148,  165 ;  Ogden  v. 
Fotliot,  3  T.  R.  733  ;  ScoviUe  v.  CanfieU,  14  Johns.  338  ;  S.  C,  7  Am. 
Dec.  467;  First  Nat.  Bank  of  Plymouth  v.  Price,  33  Md.  487  ;  Der 
rickson  v.  Smith,  27  N.  J.  L.  166 ;  Barnes  v.  Whitaker,  22  111.  606 ; 
Sherman  v.  Oassett,  9  id.  521 ;  Henry  v.  Sargeant,  13  N.  H.  321  ;  S. 
C,  40  Am.  Dec.  146  ;  Slack  v.  Oibbs,  14  Vt.  357. 

Actions  for  the  recovery  of  a  penalty  or  forfeiture  given  by  laws  of 
one  State  npon  usurious  contracts  made  and  entered  into  in  such  State 
will  not  lie  in  another  State.  Such  laws  are  held  to  be  penal  in  their 
nature  and  governed  by  the  general  rule  that  they  have  no  extra-terri- 
torial force  and  can  be  enforced  only  by  the  courts  of  the  State  in  which 
they  are  enacted.  Rorer  Interstate  Law,  165  ;  Barnes  v.  Whitaker,  22 
111.  606  ;  Sherman  v.  Oassett,  9  id.  521. 

The  judgment  of  the  county  court  sustaining  the  demurrer  and 
adjudging  tne  declaration  insufficient  was  correct  and  is  affirmed. 
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SVPREME  JUDICIAL   COVET  OF  MASSACHUSETTS. 


Fareen  v.  Old  Colony  Railroad  Co. 

January  5,  1887. 

Master  and  Servant  —  Negligence. 

When  an  employee  is  called  upon  by  his  foreman  to  assist  in  a  work  outside 
of  the  work  wnicn  he  was  employed  to  do,  and  in  a  place  where  he  had  not 
before  done  such  work,  involving  perils  not  known  to  him,  and  which,  in  the 
exercise  of  due  care,  he  was  not  bound  to  foresee,  he  cannot  be  held,  as  matter  of 
law,  to  have  assumed  the  risk. 

Action  of  tort  to  recover  for  injuries  sustained  by  the  plaintiff  on 
defendants'  premises  by  the  crushing  of  the  plaintiff  between  a  coal 
car  and  the  brick  outer  wall  of  a  building  in  close  proximity  to  the 
track  on  which  the  car  was  moving.  The  plaintiff  in  his  declaration 
alleged  that  he  was  in  the  employment  of  the  defendant  as  a  black- 
smith ;  that  while  in  such  employment,  but  not  in  the  line  of  his  service 
as  a  blacksmith,  he  was  directed  by  the  company  to  assist  in  propelling 
by  hand  certain  freight  cars  along  certain  tracks  of  the  company  in 
Taunton ;  that  said  tracks  were  constructed  and  located  in  an  unsuita- 
ble, unsafe  and  dangerous  manner,  and  in  such  proximity  to  a  brick 
building,  belonging  to  said  company,  as  to  be  in  an  unsafe  and  danger- 
ous condition ;  that  by  reason  ot  said  defects  in  the  construction  and 
location  of  said  tracks,  the  plaintiff,  being  in  the  exercise  of  due  care 
while  acting  under  the  direction  of  said  company,  and  while  not  in  the 
line  of  his  service  and  employment  as  a  blacksmith,  was  severely  and 
permanently  injured  by  being  crushed  between  the  car  and  brick  build- 
ing.   The  answer  was  a  general  denial. 

At  the  trial  in  the  superior  court  the  plaintiff  testified:  "Was 
employed  by  the  defendant  in  blacksmithing  and  general  forging,  and 
not  for  outside  yard  work,  or  the  moving  of  cars."  His  course  of  travel 
in  coming  to  and  going  from  his  work,  and  while  he  was  at  his  work 
was  in  another  direction  from  the  place  where  the  injury  occurred.  On 
Saturday,  January  20,  1883,  he  went  as  usual  to  his  work.  About 
eight  o'clock  in  the  morning,  Mr.  Hopkins,  foreman  of  the  room  of  the 
blacksmith  shop  and  forging  department,  came  in  and  said :  "  All  hands 
out  to  move  a  car."  There  was  a  general  start  of  all  hands ;  the  plain- 
tiff went  out ;  the  car  was  at  that  time  just  in  front  of  the  door ;  the 
forward  end  of  the  car  may  have  been  three  feet  past  the  left-hand 
side  of  the  door ;  it  was  chilly,  and  the  plaintiff  went  back  to  get  his 
coat,  and  returned  as  soon  as  ne  could  ;  just  as  he  went  out  of  the  door 
the  car  had  just  begun  to  move;  he  fell  into  line  on  the  side  next  to 
the  door ;  fVost  stood  behind  him,  Dunbar  at  his  head,  before  him ; 
some  were  at  the  end  of  the  car  pushing,  others  scattered  around ;  the 
car  began  to  move  slowly ;  it  got  under  pretty  good  headway ;  the  first 
thing  he  observed,  Dunbar,  the  man  before  him,  dropped  to  the  ground, 
under  the  car ;  he  thought  it  a  funny  proceeding,  and  looked  and  saw 
where  he  was,  and  the  danger  he  was  in  ;  it  crossed  his  mind  that  he 
could  not  go  under  there  among  the  wheels ;  he  would  stop  where 
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he  was ;  he  had  pushed  as  far  as  he  could ;  he  thought  he  would  get 
another  hold ;  when  he  came  back  one  of  the  stake  pockets  of  the  car, 
which  was  at  his  shoulder,  struck  him  on  the  shoulder,  drove  him 
ahead  a  step  or  two ;  the  stake  iron  took  him  on  his  right  shoulder,  and 
knocked  him  ahead,  and  up  against  the  side  of  the  building,  and  the 
car  as  it  moved  rolled  him  along,  and  he  was  fast  there ;  in  order  to 
get  him  out  they  were  obliged  to  move  the  car ;  the  car  was  rolled 
back  and  he  dropped  to  the  ground ;  the  witness  also  testified  to  his 
condition  as  a  result  of  the  injury." 

In  the  cross-examination  he  testified  that  he  went  out  when  Mr. 
Hopkins  called,  because  it  was  a  general  call  for  all  hands;  that  he  had 
previously  been  at  another  place  upon  call  on  the  west  side  of  the  shop 
to  shove  a  car,  so  that  teams  could  pass  —  men  go  out  and  in  that  way 
to  do  whatever  is  necessary ;  that  he  looked  at  the  car  as  he  went  out, 
and  looked  ahead  when  he  started  to  push  it.  No  one  told  him  where 
to  take  hold  of  the  car.  He  could  not  tell  how  many  times  he  had 
crossed  the  track  at  the  place  of  the  injury.  Had  been  at  the  shop 
from  1876  to  1883 ;  was  accustomed  to  go  in  and  out  of  the  doors. 
He  never  refused  to  go  out  when  called,  although  he  entered  protests. 
He  saw  the  wall  of  the  building,  the  side  of  the  car  and  the  space 
between  the  two. 

The  plaintiff's  evidence  was  .corroborated  by  the  testimony  of  wit- 
nesses who  helped  in  moving  the  car,  and  others. 

Lemuel  L.  Danforth  also  testified  to  measuring  the  nearest  space 
between  the  car  and  the  building,  at  the  place  of  the  injury,  and  found 
it  seven  and  a  half  inches. 

Israel  Allen,  who  had  charge  of  the  track  repairs,  testified  to  the 
location  of  the  track  at  the  time  of  the  injury,  its  relation  to  the  build- 
ing and  the  yard,  that  the  track  was  moved  six  to  eight  inches,  after 
the  injuries  to  the  plaintiff,  away  from  the  building,  to  make  more 
room  between  the  building  and  the  track. 

Frank  M.  Dunbar,  who  was  on  the  same  side  of  the  car  with  the 
plaintiff  and  in  front  of  him,  described  the  method  of  moving  the  car 
by  hand  and  his  way  of  escape  from  the  injury  at  the  time. 

Henry  N.  Hopkins,  foreman  of  the  blacksmith  shop,  called  by  the 
defendant,  testified  that  it  was  the  custom  at  the  shop  whenever  he 
had  occasion  to  move  a  car  to  call  upon  the  men  to  do  it,  and  the  men 
usually  came ;  that  Mr.  Farren  told  him  that  he  had  been  through  the 
place  \vhere  the  injury  occurred  when  our  cars  stood  there,  and  did  not 
suppose  there  was  any  danger  until  he  got  caught. 

The  plaintiff  testified  in  rebuttal,  that  he  never  made  such  a  state- 
ment to  Mr.  Hopkins,  that  he  had  passed  by  a  car  standing  at  the  door 
of  the  building,  but  not  at  the  corner  where  the  injury  took  place. 

It  was  not  claimed  by  the  plaintiff  that  the  tracks  or  buildings  were 
in  any  other  way  unsafe  or  dangerous  except  in  their  relation  to  each 
other  and  to  other  permanent  objects  of  the  vard.  Nor  was  it  claimed 
that  the  car  was  unsafe  or  dangerous,  except  in  its  relation  to  the  build- 
ing, yard,  and  the  track  upon  which  it  was  moving.  Other  material 
facts  appear  in  the  opinion. 

Upon  all  the  evidence  the  court  ruled  that  the  plaintiff  could  not 
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recover,  and  directed  a  verdict  for  the  defendant,  and  the  plaintiff 
alleged  exceptions. 

Charles  A.  Heed,  for  plaintiff .    J.  M.  Morton,  for  defendant. 

C.  Allen,  J.  The  evidence  would  warrant  a  jury  in  finding  that 
the  defendant  did  not  provide  for  its  servants  a  reasonably  safe  place 
in  which  to  do  its  work,  and  that  there  was  danger  in  moving  a  car  by 
man  power  in  the  place  where  this  car  was,  by  reason  of  its  proximity 
to  the  building,  and  of  the  gradually  lessening  distance  between  the 
track  and  the  building. 

But  the  more  difficult  question  is  whether  under  the  circumstances 
disclosed,  and  assuming  all  facts  as  favorably  to  the  plaintiff  as  the 
evidence  warrants,  we  can  say,  as  matter  of  law,  that  the  plaintiff,  by 
voluntarily  entering  upon  the  work,  should  be  held  to  take  the  risks. 
There  is  no  doubt  of  the  general  rule  that  one  who,  knowing  and 
appreciating  the  danger,  enters  upon  a.  perilous  work,  even  though  he 
does  so  unwillingly  and  by  order  of  his  superior  officer,  must  bear 
the  risk,  but  where  he  is  not  aware  of  the  danger,  and  such  ignorance 
is  consistent  with  due  precaution,  it  is  different.  In  the  present  case  it 
appears  that  the  plaintiff  had  a  geueral  knowledge  of  the  position  of 
tie  track  and  of  tne  buildings  with  reference  to  each  other,  and  that  he 
also  knew  that  cars  were  sometimes  moved  along  there.  But  there 
was  evidence  tending  to  show  that  it  was  not  a  part  of  the  business  for 
which  he  was  employed  to  assist  in  moving  cars  in  the  yard,  though  he 
was  liable  to  be  called  on,  when  necessity  required,  to  render  such 
assistance ;  and  he  testified  that  when  so  called  on  he  never  refused, 
though  he  entered  protest.  He  also  testified  that  he  had  never  before 
been  called  on  to  help  in  moving  a  car  in  the  place  where  the  accident 
occurred,  and  that  he  had  never  before  been  through  that  particular 
space  between  the  car  and  that  of  the  building.  Of  course  he  could 
see  that  this  space  was  narrow  ;  but  it  would  seem  that  neither  he  nor 
the  others  who  were  pushing  on  the  same  side  of  the  car  with  himself 
understood  that  it  was  too  narrow  to  allow  them  to  pass  through  in 
safety.  This  was  his  mistake.  Seeing  the  situation  in  a  general  way,  he 
took  hold  among  others,  and  tried  to  pass  through  what  proved  to  be 
too  narrow  a  place  for  him.  He  did  not  rightlv  estimate  the  probability 
or  extent  of  the  peril  to  which  he  was  exposing  himself.  Though  he 
could  6ee  the  position  of  the  car  and  of  the  building,  it  might,  never- 
theless, be  found  by  a  jury  that  he  did  not  appreciate,  and  in  the  exer- 
cise of  due  care  was  not  bound  to  appreciate,  the  danger.  If,  under 
the  circumstances  6tated,  he  was  called  upon  by  his  foreman  to  assist  in 
this  work,  which  was  outside  of  the  work  which  he  was  employed  to 
do,  and  in  a  place  where  he  had  not  before  done  such  work,  and,  if 
the  peril  was  not  obvious  to  him  and  he  failed  to  take  notice  that  the 
space  between  the  cars  and  the  building  was  too  narrow  for  him  to 
pass  through  with  safety,  and  if  his  attention  was  so  given  to  the  work 
which  he  was  doing  that  he  did  not  discover  the  danger  till  it  was  too 
late  to  save  himself,  we  cannot  say,  as  a  matter  of  law,  that  he  must  be 
held  to  have  assumed  the  risk.  The  case  is  close;  but  the  evidence  is 
sufficient  to  be  submitted  to  the  jury  upon  the  question  whether  he 
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was  in  the  exercise  of  due  care.  The  material  point  of  distinction 
between  this  case  and  many  others  is,  that  here  it  is  open  to  the  jury  to 
find  that  the  plaintiff  djd  not  know  or  appreciate  the  risk  of  the  work 
upon  which  he  was  engaged,  and  that  in  the  exercise  of  due  care  he 
was  not,  as  matter  of  law,  bound  to  know  or  appreciate  the  same. 
Haley  v.  Case,  142  Mass. ;  S.  C,  55  Am.  Rep.  175 ;  Russell  v.  Tillotson, 
140  Mass.  201 ;  S.  C,  2  East.  Rep'r,  720  ;  Taylor  v.  Carew  Manu- 
facturing Co.,  140  Mass.  150  ;  S.  C,  2  East.  Rep'r,  382 ;  Leary  v.  Bos- 
ton &  Albany  R.  i?.,  139  Mass.  580 ;  S.  C,  1  East.  Rep'r,  443  ;  Law- 
less v.  Conn.  River  R.  R.y  136  Mass.  1.  For  these  reasons,  in  the 
opinion  of  a  majority  of  the  court,  the  entry  must  be 
Exceptions  sustained.     "• 


Lynch  v.  Sagamore  Manufacturing  Co. 

January  5,  1887. 

Master  and  Servant  —  Negligence. 

Where  a  servant,  knowing  and  appreciating  the  dangers,  enters  upon  a  peril- 
ous work,  even  though  he  does  so  unwillingly  and  by  order  of  his  superior  officer, 
he  must  bear  the  risk. 

Action  of  tort  by  the  plaintiff  to  recover  for  injuries  sustained  by  him, 
while  in  the  employment  of  the  defendant  corporation  as  a  fireman.  The 
plaintiff  was  injured  by  the  bursting  of  a  valve  while  turning  on  steam 
so  as  to  connect  a  boiler  with  the  engine  and  otherjboilers  in  the  defend- 
ant's mill.  He  opened  the  valve  and  it  burst,  and  the  water  came  over 
him  with  steam  in  it,  causing  the  injury  for  which  the  action  was 
brought.  At  the  trial,  in  the  superior  court,  the  presiding  justice  ruled 
that  the  plaintff  could  not  recover  on  the  evidence,  and  directed  a  ver- 
dict for  the  defendant.  The  case,  which  sufficiently  appears  in  the 
opinion,  was  reported  for  the  consideration  of  this  court. 

Cummings  d&  McDonoicgh,  for  plaintiff.  Morton  cfe  Jennings,  for 
defendant. 

C.  Allen,  J.  This  case  falls  within  the  rule  that  where  a  servant, 
knowing  and  appreciating  the  danger,  enters  upon  a  perilous  work,  even 
though  ne  does  so  unwillingly  and  bv  order  01  his  superior  officer,  he 
must  bear  the  risk.  Russell  v.  fiUotson,  140  Mass.  201 ;  S.  C.,  2 
East.  Rep'r,  720 ;  Taylor  v.  Carew  Manufacturing  Co.,  140  Mass. 
150 ;  S.  C.,  2  East.  Rep'r,  382 ;  Leary  v.  Boston  &  Albany  R.  R.y  139 
Mass.  580 ;  S.  C,  1  East.  Rep'r,  443 ;  Farren  v.  Old  Colony  R.  R., 
ante.  The  plaintiff  knew  the  danger  from  letting  on  the  steam  when 
water  was  in  the  pipes.  He  had  this  in  mind  at  the  time,  and  that 
water  might  be  in  the  pipe.  He  acted  with  reference  to  this  know- 
ledge and  let  the  steam  on  slowly,  because  he  knew  there  was  danger. 
He  understood  the  situation.  Nobody  could  have  given  him  any  in- 
formation. The  very  thing  happened  which  he  had  in  mind  and 
feared.  In  such  case  he  must  be  held  to  take  the  risk.  It  is  urged  that 
he  did  not  know  that  there  was  water  in  the  pipe.  But  he  knew  that 
it  was  likely  to  be  there,  and  acted  with  reference  to  this  contiugency. 

Judgment  on  the  verdict. 
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Commonwealth  v.  Tbider. 
January  4,  1887. 

Witness— Declining  to  Answer. 

A  witness,  by  answering  that  she  had  lived  in  a  certain  house,  does  not  thereby 
waive  her  right  to  afterward  decline  to  answer  as  to  the  character  of  the  house 
upon  the  ground  that  it  might  tend  to  criminate  her. 
Evidence  —  Accusation  of  Adultery. 

Upon  a  trial  for  adultery,  evidence  that  the  complainant,  who  was  the  defend- 
ant's husband,  had  upon  other  occasions  than  the  one  in  question  accused  his 
wife  of  similar  acts,  of  which  she  was  not  guilty,  is  irrelevant  and  immaterial. 

Indictment  against  Charles  A.  Trider  and  Mary  Smith  for  adultery. 
.  At  the  trial  in  the  superior  court  the  government  called  as  a  witness 
Asahel  A.  Smith,  who  testified  in  chief  only  that  he  was  the  husband 
of  the  female  defendant,  which  was  admitted  by  defendants.  On 
cross-examination  he  testified  that  he  had  instituted  the  prosecution, 
and  employed  persons  to  watch  his  wife ;  that  on  one  occasion  he  heard 
the  defendant  Trider  in  his  wife's  room  at  an  early  hour  in  the 
morning. 

The  government  also  called  as  a  witness  Nellie  Colgan,  who  gave 
material  testimony  tending  to  show  the  guilt  of  the  defendants. 
On  cross-examination  she  was  asked  if  she  had  not  lived  in  the 
hcnse  of  one  Mrs.  N .  She  said  she  had.  The  defendants'  coun- 
sel then  asked  her  if  said  house  was  not  a  house  of  ill-fame ;  to  which 
she  replied  that  she  did  not  see  what  that  had  to  do  with  the  case. 
The  defendants'  counsel  asked  for  a  direct  answer  to  the  question. 
The  government  attorney  objected,  and  the  court  declined  to  compel 
the  witness  to  answer  the  question,  stating  that  the  witness  was  not 
bound  to  criminate  herself.  The  witness  had  not  given  that  as  a  rea- 
son for  not  answering.     The  defendants  excepted. 

Defendants  called  as  a  witness  one  Ella  Williams,  who  testified  that 
she  had  lived  in  the  family  of  said  Asahel  A.  Smith,  the  witness  called 
by  the  government,  for  about  one  year,  and  left  his  employment  in 
October,  1885,  about  one  year  before  the  prosecution.  Defendants' 
counsel  asked  her  if  she  had  not,  during  the  time  she  was  in  bis 
employment,  been  offered  money  by  said  Asahel  A.  Smith,  if  she, 
Williams,  would  watch  the  defendant  Mary  Smith,  and  tell  him  what 
she  knew  about  his  wife's  actions.  The  government  attorney  objected, 
and  the  court  excluded  the  question,  and  defendants  excepted.  She 
was  also  asked  by  the  defense  if  said  Asahel  A.  Smith  had  not,  during 
the  time  she  lived  in  his  family,  accused  his  wife  of  being  locked  up  in 
a  bedroom  with  the  defendant  Trider,  when  such  was  not  the  case. 
The  government  attorney  objected,  and  the  court  sustained  the  objec- 
tion, and  excluded  the  question,  the  defeudants  excepting.  Defend- 
ants offered  to  show  by  this  witness  that  said  Asahel  A.  Smith  had 
habitually  accused  his  wife  of  receiving  strange  men  in  her  bedroom 
during  tne  time  the  witness  Williams  lived  in  his  family ;  when,  in 
fact,  such  was  not  the  case ;  but  the  presiding  justice  ruled  that  the 
said  evidence  was  not  admissible. 

The  jury  returned  a  verdict  of  guilty  against  both  defendants,  and 
exceptions  were  alleged. 
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H.   JV.   Shepard,    assistant    attorney-general,   for  Commonwealth. 
W.  W.  Doherty,  for  defendants. 

W.  Allen,  J.  The  question  put  to  the  witness  Colgan,  which  she 
declined  to  answer,  was  one  the  answer  to  which  might  tend  to  crim- 
inate her;  and  she  had  not  by  answering  the  question,  whether  she  had 
lived  in  the  house,  waived  her  right  to  decline  to  answer  questions  as 
to  the  character  of  the  house.  She  Was  excused  from  answering  solely 
for  the  reason  that  she  objected  to  answer  a  question,  the  answer  to 
which  might  tend  to  criminate  her.  It  sufficiently  appeared  that  she 
declined  to  answer  for  that  reason. 

The  evidence  of  the  witness  Williams  has  no  tendency  to  contradict 
the  witness  Smith,  who  testified  that  he  had  employed  persons  to  watch 
his  wife,  and  evidence  that  on  other  occasions  than  that  of  the  alleged 
offense  he  had  accused  his  wife  of  similar  acts  of  which  she  was  not 
guilty,  was  clearly  irrelevant  and  involved  immaterial  issues. 

Exceptions  overruled. 


Commonwealth  v.  Smith. 

January  4,  1887. 

Criminal  Law — Adulterating  Milk — Evidence. 

The  fact  that  the  defendant's  wagon  containing  cans  of  milk  was  upon  tne 
street  in  the  early  morning,  and  that  his  driver  furnished  to  the  officer,  without 
objection,  a  sample  of  the  milk,  is  evidence  from  which  the  jury  might  find  an 
intent  on  the  part  of  the  defendant  to  sell  the  milk. 

Complaint  under  Public  Statutes,  chapter  57,  section  5,  charging  the 
defendant  with  having  in  his  possession,  in  Boston,  adulterated  milk,  with 
intent  unlawfully  to  sell  the  same.  A  t  the  trial,  in  the  superior  court,  the 
government  called  John  Killeen,  who  testified  that  he  was  a  collector 
of  samples,  employed  by  James  F.  Babcock,  inspector  of  milk  for  the 
city  of  Boston ;  that  he  did  not  know  the  defendant ;  saw  the  team  of 
the  defendant  at  the  corner  of  West  Canton  street  and  West  Canton- 
street  place,  in  Boston,  at  about  six  o'clock  in  the  morning  of  October 
17,  1885.  The  man  on  the  team  gave  him  the  name  of  A.  Campbell ; 
the  number  on  the  team  was  367 ;  the  name  on  the  team  was  W.  Smith. 
Took  about  a  pint  of  milk  as  a  sample,  put  it  in  a  can  of  his  own, 
labeled  it,  and  took  it  to  the  milk  inspector's  office  and  delivered  it  to 
Mr.  Jordan,  the  analyst.  On  cross-examination  he  testified  that  he  did 
not  see  the  defendant  when  he  took  the  sample ;  he  took  the  sample 
from  an  eight-quart  can,  which  was  not  marked  "  skimmed  milk ; "  there 
were  several  cans  in  the  wagon. 

James  O.  Jordan  testified  that  he  was  the  analyst ;  that  on  October 
17,  1885,  he  received  from  Mr.  Killeen  the  pint  sample  testified  to ; 
that  he  analyzed  it  by  evaporating  one  teaspoonful  of  it,  and  weighing 
the  residual  solids,  and  by  comparing  the  weight  of  the  residuum  with 
the  original  weight  of  the  teaspoonful,  he  found  that  that  teaspoon- 
ful contained  11.78  per  cent  of  milk  solids  by  weight. 

James  F.  Babcock  testified  that  he  was  the  milk  inspector  of  the 
city  of  Boston  ;  that  after  the  complaint  in  this  case  was  made  the 
defendant  came  to  his  office  and  wanted  to  know  how  the  milk  stood ; 
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that  he  told  the  defendant  and  showed  him  the  card  on  which  the 
analysis  was  set  down.  In  July,  1885,  the  defendant  made  an  applica- 
tion, in  writing,  for  a  license  to  sell  milk,  in  Boston,  in  which  he  stated 
that  he  lived  in  Lexington,  Mass.;  that  the  number  of  his  wagon  was 
367;  the  number  of  his  driver  was  1 ;  the  name  of  his  driver  was  A. 
Campbell.  The  latter  evidence  was  admitted  for  the  sole  purpose  of 
showing  that  the  wagon  from  which  the  sample  was  taken  was  the 
wagon  of  the  defendant,  and  that  the  man  who  gave  his  name  as  A. 
Campbell  was  the  defendant's  driver.  The  foregoing  was  all  the  evi- 
dence in  the  case. 

At  the  close  of  the  evidence  the  defendant  asked  the  court  to  rule 
that  the  evidence  in  the  case  did  not  authorize  a  verdict  of  guilty.  The 
conrt  declined  to  give  this  ruling,  and,  there  being  a  verdict  of  guilty, 
the  defendant  excepted. 

H.  JUT.  Shepardy  assistant  attorney-general,  for  Commonwealth.  S* 
Hoar,  for  defendant. 

Devens,  J.  Even  if  it  be  conceded  that  the  milk  which  the  defend- 
ant was  charged  with  having  in  his  possession  with  intent  to  sell  was 
adulterated,  it  is  the  contention  of  the  defendant,  and  this  was  the  onlj 
point  argued,  that  the  case  for  the  government  afforded  no  evidence  of 
any  intent  on  the  part  of  defendant  to  sell,  even  if  it  were  true  that 
the  milk  was  adulterated  and  was  in  the  possession  of  the  defendant  by 
his  servant.  The  team  of  the  defendant  bearing  the  name  and  being 
also  numbered  was  at  a  corner  of  a  public  street  and  place  in  the  city  in 
the  early  morning.  The  servant  of  the  defendant  was  upon  it ;  there 
were  several  cans  in  the  wagon.  From  one  of  the  cans — which  was 
an  eight-quart  can  —  the  collector  of  milk  samples  took  a  sample,  which 
was  the  alleged  adulterated  milk.  The  fact  that  the  wagon  was  that  of 
the  defendant,  the  place  where  it  was,  the  time  when  it  was  there,  the 
different  cans  and  tne  contents,  the  fact  that  the  sample  collector  was 
permitted,  without  objection  from  defendant's  servant,  who  had  the 
wagon  and  its  contents  in  charge,  to  take  a  sample,  furnished  evidence 
against  the  defendant  of  an  intent  to  sell  the  milk,  which  the  jury  was 
properly  allowed  to  consider. 

Exceptions  overruled. 


Wheeler  v.  Young. 

January  5,  1887. 

SiiTUTE  of  Limitations  —  Implied  Promise. 

When  one  pays  money  under  a  legal  obligation  assumed  by  him  at  the  request 

of  another,  and  for  his  benefit,  the  law  implies  a  promise  to  repay  on  the  part  of 

the  person  at  whose  request  and  for  whose  benefit  the  obligation  was  assumed. 

In  such  a  case  the  statute  of  limitations  begins  to  run  from  the  time  the  party 

is  compelled  to  make  such  payment. 

Action  of  contract  for  money  laid  out  and  expended  by  the  plaintiff 
for  the  use  of  the  defendant,  and  for  interest  thereon  from  March  1, 
1884,  the  time  when  said  money  was  laid  out  and  expended.  The 
answer  of  the  defendant  was  a  general  denial  and  also  that  the  cause  of 
action  did  not  accrue  within  six  years  before  suing  out  the  plaintiff's 
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writ.  The  writ  was  dated  November  18,  1884.  The  evidence  of  the 
plaintiff,  at  the  trial  in  the  superior  court,  tended  to  show  that  at  the 
request  of  the  defendant  and  for  his  use,  namely,  to  pay  a  debt  due 
from  him  to  one  Morse,  the  defendant's  wife  borrowed  of  Dolly  Bond, 
in  March,  1877,  the  sum  of  $175,  and  gave  her  therefor  a  promissory 
note  signed  by  herself  and  the  plaintiff,  as  accommodation  maker,  and 
the  money  so  borrowed  was  applied  in  payment  of  the  defendant's  debt 
to  Morse ;  that  suit  was  seasonably  brought  against  the  plaintiff  on  the 
note  aforesaid  by  the  executor  of  said  Bond,  and  that  he  paid  the  judg- 
ment obtained  in  said  suit  in  March,  1884. 

Upon  this  evidence  the  court  found  for  the  plaintiff  for  the  amount 
so  paid  against  the  objection  of  the  defendant,  who  claimed  that  under 
the  pleadings  and  this  evidence  the  action  could  not  be  maintained. 

John  Hopkins,  for  plaintiff.     D.  B.  Hubbard,  for  defendant. 

Gardner,  J.  The  fair  meaning  of  the  bill  of  exceptions  is  this :  The 
defendant  requested  his  wife  to  borrow  of  Dolly  Bond  a  certain  amount 
of  money  to  pay  his  debt,  and  to  give  her  therefor  a  promissory  note, 
jointly  signed  by  the  wife  and  by  the  plaintiff.  This  was  done.  The 
money  was  received  and  applied  to  the  payment  of  the  defendant's 
debt.  In  borrowing  the  money,  in  giving  the  note  and  in  paying  the 
debt,  the  wife  was  the  defendant's  duly  authorized  agent.  Through 
his  agent  the  defendant  requested  the  plaintiff  to  assume  a  legal  obli- 

fation.  When  one  pays  money  under  a  legal  obligation  assumed  by 
im  at  the  request  of  another  and  for  his  oenefit,  the  law  implies  a 
promise  to  repay  on  the  part  of  the  person  at  whose  request  and  for 
whose  benefit  the  obligation  is  assumed. 

When  the  plaintiff  paid  the  note  which  he  had  signed,  and  which,  at 
the  defendant's  request,  had  been  used  by  him  to  obtain  money  with 
which  to  pay  his  debt,  it  was,  in  effect,  the  payment  of  money  by  the 
plaintiff  at  the  defendant's  request,     liobinson  v.  Green,  3  Mete.  159. 

The  plaintiff  had  no  cause  of  action  against  the  defendant  until  he 
had  paid  the  note,  which  he  was  legally  bound  to  pay.  The  statute  of 
limitations  did  not  begin  to  run  until  the  plaintiff  had  been  compelled 
to  make  such  payment.     Thayer  v.  Daniels,  110  Mass.  345. 

Exceptions  overruled. 


Commonwealth  v.  Moody. 

January  4,  1887. 

Criminal  Law  —  Gambling  —  Duplicity. 

A  complaint  charging*  the  defendant  with  keeping  a  room  for  the  purpose  of 
registering  bets  and  selling  pools  is  not  bad  for  duplicity,  because  it  charges  in 
one  count  that  various  games  and  contests  were  made  use  of  for  such  unlawful 
purpose  at  the  place  in  question. 

Complaint  to  the  municipal  court  of  the  city  of  Boston,  made  July 
3,  1886,  under  chapter  342,  section  1  of  the  acts  of  1885,  charging 
that  Henry  Young  and  the  defendant,  Charles  R.  Moody,  did  on 
January  3,  1886,  and  on  divers  other  days  between  that  day  and  the 
day  of  making  this  complaint  at  Boston  and  within  the  judicial  district 
of  said  court,  keep  a  certain  room  in  the  second  story  of  a  building 
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numbered  221  on  Washington  street  *in  said  Boston,  and  did  then  and 
on  said  other  days  and  times,  there  occupy  said  room  with  apparatus, 
books,  betting  tickets  and  other  devices  tor  the  purpose  of  registering 
bets  and  of  buying  and  selling  pools  upon  the  results  of  trials  and  con- 
tests of  skill,  speed  and  endurance  of  men,  beasts,  birds  and  machines, 
and  nponthe  results  of  certain  games  of  ball  to  be  played  between  con- 
testing base-ball  players,  against  the  peace  of  the  Commonwealth,  etc. 

At  the  trial  in  the  superior  court,  before  the  jury* was  impaneled  to 
try  the  issue,  the  defendant  filed  a  plea  to  the  jurisdiction  of  the  court 
on  the  ground  that  said  municipal  court  had  no  jurisdiction  to  try, 
determine  and  punish  the  offense  here  complained  of.  The  court  over- 
ruled the  plea.  The  defendant  then  moved  to  auash  the  said  com- 
plaint on  the  ground  that  the  same  was  bad  tor  duplicity.  This 
motion  was  made  and  disallowed  in  the  court  below.  The  court  over- 
ruled the  motion.  The  defendant  then  entered  a  plea  of  nolo  contendere, 
which  was  accepted  by  the  government. 

The  question  of  law  arising  on  said  first-named  plea  and  on  said  motion 
to  quash,  respectively,  being  in  the  opinion  of  the  presiding  justice  so 
doubtful  as  to  require  the  decision  of  the  supreme  judicial  court,  the 
case  was  reported,  the  defendant  desiring  it,  to  the  said  court. 

H.  i\T.  Shepard,  assistant  attorney-general,  for  Commonwealth.  F. 
F.  Heard  and  C.  J.  Brooks,  for  defendaut. 

C.  Allen,  J.  1.  The  objection  for  want  of  jurisdiction  in  the 
municipal  court  to  try,  determine  and  punish  the  offense  was  waived 
at  the  argument.     See  Commonwealth  v.  Smith,  138  Mass.  489. 

2.  The  objection  on  the  ground  of  duplicity  cannot  be  supported. 
The  offense  charged  is  not  the  registering  of  a  bet,  or  the  selling  of  a 
pool,  although  these  are  criminal  acts  ;  but  the  keeping  of  a  room  for 
the  purpose  of  doing  these  things.  It  makes  no  difference,  in  this 
respect,  now  many  different  unlawful  or  criminal  purposes  the  room 
was  kept  for.  The  offense  of  keeping  it  for  these  various  purposes  is 
a  single  one  and  may  properlv  be  charged  in  one  count.  Common- 
wealth v.  Kimball,  7  Gray,  328,  330. 

Judgment  for  the  Commonwealth. 


Commonwealth  v.  Spear. 

January  4,  1887. 

Criminal  Law  —  Adulterating  Milk  —  Evidence. 

The  mode  pointed  out  by  Public  Statutes,  chapter  57,  for  proving  the  adultera- 
tion of  milk,  does  not  preclude  the  prosecution  from  establishing  the  fact  by 
such  evidence  as  would  have  been  competent  for  that  purpose  before  the  passage 
of  the  act. 

Indictment  in  which  defendant  was  charged  with  having  in  his 
possession  adulterated  milk,  with  intent  to  6ell  the  same. 

At  the  trial  in  the  superior  court,  to  prove  the  milk  adulterated,  the 
government  relied  upon  one  Jordan,  who  testified  that  he  was  not  an 
inspector  of  milk ;  that  he  was  an  analyst  in  the  inspector's  employ ; 
that  he  received  from  one  Mullen,  an  employee  of  said  inspector,  the  milk 
opon  which  this  indictment  is  founded,  and  that  he  analyzed  said  milk. 
Vol.  IX.  —12 
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Under  objection,  said  Jordan  was  permitted  to  state  the  result  of  his 
analysis  from  memory,  usiug  a  memorandum  made  by  him  at  the  time 
of  analysis  to  refresh  his  memory.  Defendant's  counsel,  when 
objecting  to  the  introduction  of  this  evidence  of  analysis  by  said  Jordan, 
requested  the  court  to  rule : 

That,  before  evidence  of  the  result  of  an  analysis  of  milk  can  be  intro- 
duced, the  government  must  prove  that  the  requirements  of  section  1 
and  section  2  of  cfiapter  57  of  the  Public  Statutes  have  been  complied 
with;  that  evidence  of  the  result  of  an  analysis  of  milk  is  not  admissible 
in  evidence  unless  the  analysis  is  made  by  a  sworn  inspector,  or  a  cer- 
tificate or  record  of  the  result  of  such  analysis  has  been  made  by  a 
sworn  inspector,  or  the  fact  of  such  analysis  is  so  testified  to  by  him  ;  and 
that  an  analysis  of  milk  made  by  any  person  other  than  a  sworn  inspec- 
tor is  not  admissible. 

These  rulings  the  court  refused  to  give,  and  the  evidence  of  said  Jor- 
dan was  admitted. 

Said  Jordan  further  testified  that,  by  reason  of  the  requirements  of 
section  4  of  chapter  310  of  the  acts  of  1884,  he  reserved  a  portion  of 
said  sample,  which  he  *  sealed ;  upon  cross-examination,  said  Jordan 
described  his  method  of  reserving  and  sealing  said  portion  as  follows : 
He  took  one-half  of  the  sample  of  milk  received  by  him ;  to  that  half 
part,  added  a  few  drops  of  carbolic  acid  to  preserve  it ;  then  poured  the 
part  containing  the  carbolic  acid  into  a  bottle,  into  which  he  put  a 
cork ;  that  then  he  cut  the  cork  close  to  the  top  of  the  bottle,  and  over 
it  spread  sealing-wax. 

A  chemist  and  analyst,  called  by  the  defendant,  testified  that  he 
received  said  half  part  so  reserved  from  the  inspector's  office  between 
three  and  four  months  after  July  eighteenth,  the  date  of  the  taking  of  the 
milk  ;  that  when  given  to  him  by  said  Jordan  there  was  a  cork  only  in 
the  bottle ;  that  it  was  not  sealed  ;  that  he  called  Jordan's  attention  to 
the  fact  that  said  bottle  was  not  sealed,  and  that  said  Jordan  then  retook 
the  bottle  and  sealed  it  at  that  time ;  that  he  analyzed  said  portion  and 
found  that  fermentation  of  the  milk  had  taken  place.  The  evidence  of 
said  chemist  was  contradicted  by  said  Jordan. 

Defendant's  counsel  requested  the  court  to  instruct  the  jury  that  they 
found  on  the  evidence  that  the  portion  of  the  sample  reserved  was  put 
into  a  bottle,  and  a  cork  only  used  as  a  cover  to  the  bottle  ;  that  this 
was  not  compliance  with  section  4  of  chapter  310  of  the  acts  of  1S84, 
as  to  the  sealing  of  such  reserved  portions,  and  that  if  the  jury  so  found 
the  fact,  they  should  find  for  defendant. 

These  ruhng6  the  court  refused  to  give,  and  instructed  the  jury  that 
they  might  consider  the  evidence  as  bearing  upon  the  credibility  of  the 
government  witness. 

Defendant's  counsel  further  requested  the  court  to  instruct  the  jury 
that,  as  matter  of  law,  the  reservation  of  a  portion  of  the  sample 
taken,  with  the  addition  of  carbolic  acid,  is  not  a  reservation  of  a  por- 
tion of  a  sample  in  accordance  with  section  4  of  chapter  310  of  the  acts 
of  1884.  This  ruling  the  court  refused  to  give,  and  ruled  that  it  was  a 
question  of  fact  for  the  jury  under  proper  instructions.  The  jury 
returned  a  verdict  of  guilty,  and  the  defendant  alJeged  exceptions. 
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&  If.  SAepard,  assistant  attorney-general,  for  Commonwealth.  J. 
H.  &  H.  W.  B.  Cottony  for  defendant. 

Dkvkns,  J.  The  first  and  second  sections  of  Publid  Statutes,  chapter 
57— the  second  section  being  amended  by  section  3,  chapter  310,  stat. 
1884 — provide  for  the  appointment  of  the  inspectors  of  milk,  who  may 
enter  all  places  where  milk  is  stored  or  kept  for  sale,  and  all  persons 
engaged  in  the  sale  of  milk  shall,  on  request  in  writing  of  an  inspector, 
deliver  to  the  person  so  making  the  request  a  sample  or  specimen  of  the 
milk,  snfficient  for  the  purpose  of  analysis,  then  in  nis  possession. 
w  Said  inspector  shall  cause  the  sample  or  specimen  of  mills  so  deliv- 
ered to  be  analyzed  or  otherwise  satisfactorily  tested,  the  results  of 
which  analysis  or  test  they  shall  record  and  preserve  as  evidence."  The 
fourth  section  of  chapter  310,  acts  of  1884,  provides  that  "  before 
making  the  analysis  of  any  sample  the  person  making  the  same  shall 
reserve  a  portion,  which  shall  be  sealed,  and  in  case  of  a  complaint 
against  any  person  the  reserved  portion  of  the  sample,  alleged  to  be 
adulterated,  shall,  upon  application,  be  delivered  to  the  defendant  or 
his  attorney." 

The  defendant  contends  that  these  sections  of  chapter  57  provide  for 
an  exclusive  mode  of  proof  of  adulteration  of  milk  in  case  of  prosecu- 
tion therefor,  and  that  it  is  only  when  a  lawfully  appointed  inspector 
shall  have  taken  the  sample,  and,  following  all  the  provisions  of  the 
law,  shall  have  made  the  analysis  and  prepared  the  certificate,  that  a 
defendant  can  be  convicted.  He  further  contends  that  these  sections 
are  imperative,  and  intended  to  give  a  defendant  the  benefit  and  safe- 
guard of  this  mode  of  proof  to  the  exclusion  of  any  other,  the  inspect- 
ors being  public  officials  required  to  follow  in  their  conduct  the  rules 
defined  by  legislation.  On  examination  of  the  provisions  it  is  seen  that  the 
statute  intended  to  provide  for  a  peculiar  and  somewhat  unusual  mode  of 
proof  of  adulteration,  by  means  of  the  record  of  the  analyses  or  tests 
made.  While  if  this  is  relied  on  it  would  be  necessary,  in  order  that 
snch  record  should  be  evidence,  that  all  the  requisitions  of  law  should 
have  been  complied  with,  there  is  no  suggestion  that  other  appropriate 
modes  of  proof  of  the  offense  as  they  before  existed  were  to  be 
rejected.  The  contention  of  defendant  would  require  us  to  hold  that, 
even  if  it  were  proved  by  the  testimony  of  eye-witnesses  that  the 
defendant  had  actually  adulterated  milk  and  afterward  sold  it  as  una- 
dulterated milk,  he  could  not  be  convicted.  If  parties,  not  official 
inspectors,  might  furnish  evidence  of  milk  taken  and  analyzed  by  them, 
the  fact  that  the  person  who  actually  testified  was  an  official  inspector 
is  not  important.  Even  if  from  failure  to  have  observed  all  the  requi- 
sitions of  the  law  no  proper  record  had  been  made,  his  analysis  of  the 
milk,  the  character  of  wnich  was  disputed,  properly  supported  by  his 
testimony  as  a  witness,  could  be  received  and  considered  by  the  judge. 

The  defendant  further  claims,  in  order  that  any  analysis  of  the  milk 
should  be  used  in  evidence,  it  was  necessary  that  the  provision  of  sec- 
tion 4,  chapter  310,  acts  of  1884,  above  cited,  should  nave  been  com- 
plied with.  Of  this  provision  the  defendant  appears  to  have  had  the 
full  benefit.     The  witness,  who  was  the  analyst,  testified  to  setting 
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aside  a  sample  of  the  milk  in  a  bottle,  properly  corked  and  sealed.  It 
was  denied  by  the  chemist  to  whom  he  handed  it,  at  the  instance  of  the 
defendant,  that  it  was  thus  sealed,  and  the  question  of  the  credibility 
of  the  government  witness  was  submitted  to  the  jury.  The  defend- 
ant requested  a  ruling  indeed  that  the  fact  that  the  bottle  was  corked 
only,  and  not  sealed,  was  not  a  compliance  with  the  statute,  but  by  sub- 
mitting the  question  of  the  credibility  of  the  government  witness,  who 
had  testified  that  it  was  sealed,  the  defendant  had  the  benefit  of  his 
request. 

it  appeared  by  the  evidence  of  the  government  witness  that  he  had 
in  fact  added  a  few  drops  of  carbolic  acid  to  the  specimen  reserved  for 
the  purpose  of  preserving  it.  The  defendant  requested  a  ruling  that 
the  reservation  of  a  portion  of  the  sample  taken  with  the  addition  of 
the  carbolic  acid  was  not  a  reservation  in  compliance  with  the  statute. 
This  the  court  refused  to  give,  but  submitted  as  a  fact  the  inquiry  to 
the  jury  with  proper  instructions,  which  do  not  appear.  It  was  to  be 
determined  as  a  question  of  fact  and  not  of  law  whether  the  carbolic 
acid  added  to  the  milk  would  change  its  character,  make  the  analysis 
impossible,  or  difficult,  or  in  any  way  injuriously  affect  it  in  the  use  of 
the  sample  for  the  purpose  of  analysis.  If  for  practical  purposes  the 
sample  reserved  was  not  affected  by  the  addition  made,  the  statute  had 
been  complied  with. 

Exceptions  overruled. 


MOYNIHAN  V.    WlDDEN. 

January  7,  1887. 

Negligence  —  Personal  Injuries  to  Child. 

In  an  action  for  personal  injuries,  it  appeared  that  the  defendants  while  erect- 
ing a  building  upon  a  public  street  had  fixed  a  pulley  near  the  sidewalk  in  front 
of  the  building,  which  was  connected  with  an  elevator  in  the  building  ;  that  the 
plaintiff's  intestate,  a  boy  eight  years  old,  was  passing  upon  the  sidewalk,  and 
being  called  to  by  some  one  in  the  building,  stopped  and  took  hold  of  the  rope, 
when  it  suddenly  started  and  drew  his  hand  into  the  wheel,  and  he  was  injured. 
The  defendants  had  a  right,  under  their  buUding  permit,  to  erect  barriers  and 
exclude  the  public  from  that  portion  of  the  street ;  but  the  evidence  was  conflict- 
ing as  to  the  existence  of  such  barriers,  and  also  as  to  the  position  of  the  wheel 
and  rope  with  reference  to  the  sidewalk.  Held,  that  the  question  of  defendant's 
negligence  and  of  the  contributory  negligence  of  plaintiff's  intestate  was  for  the 
jury  ;  that  if  the  conduct  of  plaintiff's  intestate  was  such  as  would  reasonably  be 
expected  of  a  boy  of  his  age,  the  jury  might  find  that  he  exercised  due  care. 

Action  of  tort  to  recover  damages  for  injuries  to  plaintiff's  intestate, 
a  boy  eight  years  of  age.  It  appeared  at  the  trial  in  the  superior 
court  that  the  defendants  were  erecting  a  large  building  at  the  corner 
of  Pearl  street  and  Atlantic  avenue  in  Boston,  said  building  being  on 
the  line  of  the  street ;  that  the  defeudants  had  permits  from  the  city  of 
Boston  to  occupy,  for  building  purposes,  the  sidewalks  adjacent  to  said 
buildings  and  a  space  outside  said  sidewalks,  ten  feet  wide  on  Pearl 
street,  and  twelve  feet  wide  on  Atlantic  avenue. 

The  policeman  whose  beat  covered  the  building  at  the  time  of  the 
accident  testified  that  he  saw  the  building  several  times  a  day  before 
the  accident,  and  that  the  space  allotted  to  the  defendants  under  the 
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permits  was  so  fenced  and  incumbered  with  lumber  that  a  person  could 
not  get  upon  the  Pearl  street  sidewalk  in  front  of  the  building  without 
passing  over  or  around  the  fences  and  piles  of  lumber.  This  was 
directly  contradicted  by  witnesses  for  the  plaintiff. 

It  also  appeared  at  the  trial  that  the  defendants  had  placed  and  main- 
tained at  said  premises  on  Pearl  street  the  foil  owing  described  structure 
and  appliance  used  in  the  erection  of  said  building: 

Against  the  front  face  of  two  of  the  pillars  of  said  building  were 
placed  upright  beams  or  timbers  resting  in  the  ground  and  about  ten 
feet  apart;  across  and  on  the  outside  of  said  beams  was  another  beam, 
to  which  at  about  the  center  and  on  the  middle  of  the  upper  side 
thereof  was  attached  the  hook  of  a  wheel  or  gin  extending  toward  the 
inside  of  the  building,  upon  which  wheel  a  rope  ran  above  and  below 
the  floor  of  the  building.  The  rope  and  gin  were  used  in  connection 
with  an  elevator  and  were  run  by  horse  power.  It  appeared  at  the 
trial  that  at  certain  times  part  of  the  rope  was  slack,  but  on  the  ques- 
tion whether  at  the  time  it  was  slack  or  at  any  other  time  the  rope  hung 
into  the  street,  the  evidence  was  contradictory,  some  of  the  witnesses  for 
the  plaintiff  testifying  that  it  did,  and  some  of  the  witnesses  for  the 
defendants  testifying  that  it  did  not  and  could  not.  It  appeared  that 
the  wheel  was  three  or  four  feet  up  from  the  ground. 

The  evidence  as  to  whether  the  wheel  or  gin  was  inside  or  outside 
the  line  of  the  building  was  contradictory,  the  plaintiff's  witnesses  tes- 
tifying that  it  was  in  part  outside,  and  the  defendants'  witnesses  testi- 
fying that  it  was  inside ;  but  it  appeared  that  in  any  view,  even  upon 
the  testimony  for  the  plaintiff,  the  center  of  the  gin  or  wheel  was  inside 
the  building;  and  the  uncontradicted  testimony  showed  that  when  the 
gin  was  in  operation,  the  rope  passing  around  it  was  attached  to  other 
wheels  and  pulleys  some  eighty  feet  distant  in  the  interior  of  the 
building. 

It  further  appeared  that  while  children  were  in  the  habit  of  going 
upon  the  premises  and  in  the  cellar  of  said  building,  it  was  not  by  the 
consent  of  the  defendants,  and  one  of  the  defendants'  witnesses  testi- 
fied that  he  had  ordered  the  plaintiff's  intestate  away  from  the  prem- 
ises, at  times  prior  to  the  day  when  the  child  was  injured,  and  also 
about  ten  minutes  before  the  accident,  and  that  he  had  on  one  of  these 
occasions  learned  the  name  of  the  child,  the  plaintiff's  intestate.  This 
testimony  was  not  contradicted,  except  that  one  of  the  plaintiff's  wit- 
nesses testified,  however,  that  she  was  in  the  habit  at  times  of  playing 
about  the  premises  and  she  had  never  seen  the  plaintiff's  intestate  about 
these  premises  previous  to  the  day  when  he  was  injured.  The  evidence 
as  to  whether  or  not  the  premises  were  fenced  or  guarded  was  contra- 
dictory. Two  of  the  plaintiff's  witnesses  testified  that  there  were  no 
fences  on  the  line  of  Pearl  street,  and  that  the  sidewalk  was  free  for 
travel  at  the  time  the  child  was  injured.  The  plaintiff  and  one  other 
witness  testified  that  before  the  accident  for  many  days  there  were  no 
fences  on  the  line  of  Pearl  street,  and  the  sidewalk  was  free  for  travel ; 
one  of  the  plaintiff's  witnesses  testified  that  there  was  a  pile  of  bricks 
at  the  upper  end  of  the  building  on  the  sidewalk,  some  distance  from 
the  place  where  the  wheel  was,  and  also  testified  that  opposite  the  gin 
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on  the  street  there  were  several  pieces  of  lumber  lying  in  the  street  on 
the  ground.  Some  of  the  defendants'  witnesses  testified  that  there 
were  fences  across  the  side  up  to  the  building  and  out  in  the  street ; 
others  that  there  were  fences  in  the  street  and  lumber,  a  platform,  a  pile 
of  bricks,  and  other  obstructions  upon  the  sidewalk  and  in  the  street. 

It  appeared  at  the  trial  that  there  was  no  fence  around  the  wheel, 
and  one  witness  for  the  defense  testified,  without  contradiction,  that  it 
was  not  customary  to  fence  such  wheels.  Witnesses  for  the  defendants 
testified  that  there  was  around  the  wheel  or  pulley  a  guard,  and  this 
was  not  contradicted  by  the  plaintiff. 

The  plaintiff  testified  that  he  saw  and  spoke  to  one  of  the  defend- 
ants the  day  after  the  child  was  injured,  and  that  the  defendant  was 
then  erecting  a  fence  at  the  corner  of  Pearl  street  and  Atlantic  avenue. 
This  defendant  was  upon  the  witness  stand,  and  he  did  not  deny  this. 
It  appeared  at  the  trial,  coming  from  the  plaintiff's  witnesses,  that  the 
plaintiff's  intestate  came  up  Atlantic  avenue  to  the  corner  of  Pearl 
street  and  was  passing  upon  Pearl  street,  when  he  was  called  by  a  boy 
who  was  in  the  cellar  of  the  building  erecting  by  the  defendants,  but 
who  was  not  in  any  way  connected  with  the  defendants,  and  had  no  busi- 
ness or  connection  with  the  erection  of  the  building;  that  he  stopped 
to  speak  to  the  boy  and  took  hold  of  the  rope,  remaining  in  that  posi- 
tion and  holding  on  the  rope  for  about  two  minutes,  and  that  the  rope 
being  started  by  the  horse  ran  over  the  said  wheel  or  gin  and  the  boy's 
hand  was  drawn  into  the  wheel  and  injured. 

There  was  no  evidence  that  the  defendants  or  any  of  their  servants 
knew,  until  after  he  was  caught  in  the  wheel,  that  tne  plaintiff's  intes- 
tate was  holding  on  to  the  rope,  or  that  the  boy  mentioned  above  was 
in  the  cellar. 

The  court  ruled  that  on  the  evidence  the  plaintiff  could  not  recover, 
and  directed  a  verdict  for  the  defendants ;  to  which  ruling  and  direc- 
tion the  plaintiff  excepted. 

S.  B.  Aden  and  0.  A.  Galvin,  for  plaintiff.  W.  QaMon  and  C. 
Z.  B.   Whitney ,  for  defendants. 

W.  Allen,  J.  The  declaration  alleges  that  "  said  rope  and  gin  were 
carelessly  and  negligently  left  unguarded  by  said  defendants,  whereby 
the  plaintiff's  intestate,  traveling  along  the  highway  called  Pearl  street, 
using  due  care,  was  hurt." 

The  defendants  had  a  ri^ht,  under  their  building  permit,  to  erect 
barriers  and  exclude  the  public  travel  from  that  part  of  tne  street  where 
the  plaintiff's  intestate  was  when  injured.  If  they  did  not  do  this,  but 
left  the  street  open  to  public  use,  the  plaintiff's  intestate,  in  passing 
upon  it,  was  "traveling"  within  the  meaning  of  that  word  in  the 
declaration. 

If  the  defendants,  as  is  contended,  had  a  right  to  maintain  their 
rope  and  wheel  over  or  in  close  proximity  to  tne  sidewalk,  without 
excluding  the  public  from  it,  they  had  no  right  to  do  it  in  such  a  man- 
ner as  to  endanger  travelers  upon  the  sidewalk.  If  they  did  not 
exclude  the  public,  and  the  wheel,  in  the  position  and  manner  in  which 
it  was  left  by  them,  was  dangerous  to  persons  lawfully  using  the  side- 


Digitized  by 


Google 


ilass.]  Clabk  v.  Dean.  95 

walk,  it  was  their  duty  to  guard  it,  and,  if  they  negligently  left  it 
unguarded,  they  would  be  responsible  for  the  consequences  of  such 
negligence.  The  evidence  was  conflicting  in  regard  to  the  existence  of 
barriers,  and  to  the  position  and  condition  of  the  wheel  and  rope,  and 
the  question  of  the  defendants'  negligence  was  for  the  jury. 

The  only  other  question  is  whether  there  was  evidence  ior  the  jury 
that  the  plaintiff's  intestate  was  in  the  exercise  of  due  care.  It  his 
conduct  was  such  a&  would  be  reasonably  expected  in  a  boy  of  his  age, 
the  jury  might  have  found  that  he  exercised  due  care.  Plumley  v. 
Birge,  124  Mass.  57 ;  S.  C,  26  Am.  Rep.  645. 

The  facts  that  he  knew  that  the  building  was  being  erected ;  and 
that  he  had  been  ordered  from  the  place  a  short  time  Defore  he  was 
injured  by  a  person  employed  upon  the  building ;  and  that,  while 
passing  along  the  sidewalk,  he  stopped  for  two  minutes  at  the  call  of 
nis  companion,  with  his  hand  upon  the  rope,  which  hung  loosely 
within  his  reach  as  he  stood  upon  the  sidewalk,  would  not  take  from 
the  jury  the  question  whether  he  was  in  the  exercise  of  due  care. 

Exceptions  sustained. 


Clabk  v.  Dean. 
January  7,  1887. 

Trover  —  Consignor  and  Consignee — Lien. 

To  maintain  trover  the  plaintiff  must  show,  not  only  title  in  the  property  con- 
verted, but  also  the  right  of  immediate  possession. 

The  lien  of  a  consignee  of  goods  is  not  an  attachable  interest,  and  he  may 
waive  it  in  favor  of  the  general  owner. 

Action  of  tort  in  two  counts  against  the  defendant,  a  deputy  sheriff, 
to  recover  for  the  conversion  of  certain  furniture  attached  by  the 
defendant  on  mesne  process,  upon  a  writ  against  one  Edward  E .Wash- 
burn, the  said  property  being  claimed  by  the  plaintiffs.  The  writ  was 
dated  February  11,  1884. 

The  first  count  of  the  declaration  was  trover  for  the  conversion  of 
the  furniture.  In  the  second  count  it  was  alleged  that  the  plaintiffs, 
prior  to  the  issuing  of  the  writ,  consigned  the  furniture  to  said  Wash- 
barn  for  sale  ;  that  on  or  about  February  1,  1884,  the  defendant  took 
possession  of  the  same  and  converted  it  to  his  own  use ;  that  on  or 
about  February  9,  1884,  said  Washburn  directed  the  defendant  to 
deliver  the  same  to  the  plaintiffs,  and  on  or  about  said  February  ninth, 
duly  demanded  said  property  of  the  defendant*  who  refused  to  deliver 
the  same. 

At  the  trial,  in  the  superior  court,  the  plaintiffs  submitted  in 
evidence  an  auditor's  report,  the  material  parts  of  which,  together 
with  certain  evidence  offered  by  the  defendant,  appear  in  the  opinion. 
It  was  admitted  that  at  some  time  after  the  attachment  and  before 
bringing  this  suit,  a  clerk  of  the  plaintiffs  handed  to  the  defendant,  at 
the  same  time  demanding  the  property,  a  paper  dated  February  9, 1884, 
signed  by  said  Washburn,  addressed  to  the  defendant,  stating  that  the 
furniture  belonged  to  the  plaintiffs,  and  directing  him  to  deliver  it  to 
the  plaintiffs. 
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At  the  request  of  the  defendant  the  court  ruled  that  upon  the 
facts  the  plaintiffs  could  not  maintain  their  action  upon  the  first  count 
of  the  declaration.  The  defendant  also  requested  him  to  rule  that 
upon  the  facts  the  plaintiffs  could  not  maintain  an  action  upon  the 
second  count.  The  court  ruled  that  the  action  could  be  maintained 
upon  this  count,  and  directed  a  verdict  for  the  plaintiffs.  The  defend- 
ant excepted  to  this  ruling,  and  at  his  request  reported  the  facts  to  this 
court  for  their  determination  upon  the  questions  involved. 

0.  S.  Lincoln,  for  plaintiffs.   E.  N.  Hill,  for  defendant. 

Morton,  Ch.  J.  We  need  not  discuss  the  question  whether  there  is 
any  material  difference  between  the  two  counts  of  the  plaintiffs'  declara- 
tion, because  we  are  of  opinion  that  under  either  count  the  plaintiff  is, 
upon  the  undisputed  evidence  in  the  case,  entitled  to  recover.  It  is 
true,  as  claimed  by  the  defendant,  that  in  order  to  maintain  trover,  the 
plaintiff  must  show  not  only  title  in  the  property  converted,  but  also 
the  right  of  immediate  possession.  Ring  v.  Neale,  114  Mass.  Ill; 
Hardy  v.  Munroe,  127  id.  64.  But  the  auditor  found  that  the  goods 
which  the  defendant  attached  as  the  property  of  Washburn  were  the 
property  of  the  plaintiffs ;  that  they  made  demand  for  the  goods,  which 
was  refused  by  the  defendant,  and  that  they  were  entitled  to  the 
immediate  possession  of  the  goods.  This  made  a  prima  facie  case  for 
the  plaintiffs,  and  entitled  them  to  a  verdict,  unless  it  was  controlled  by 
other  evidence.  The  evidence  introduced  by  the  defendant  corrobo- 
rated the  auditor's  findings.  It  shows  that  the  goods  were  the  property  of 
the  plaintiffs,  consigned  to  Washburn,  and  that  they  had  tne  right  of 
immediate  possession  of  them.  The  order  to  the  defendant,  signed  by 
Washburn,  to  deliver  the  goods  to  the  plaintiffs,  gave  them  the  right 
of  possession,  and  waived  any  lien  of  Washburn  if  he  had  any  such 
lien,  which  does  not  appear.  If  Washburn  had  any  lien  his  creditors 
could  not  attach  it,  and  ne  could  waive  it  in  favor  of  the  general  owner. 
Holly  v.  Hunger  ford,  8  Pick.  73 ;  KiWredge  v.  Sumner,  11  id.  50. 

The  undisputed  evidence,  therefore,  shows  that  the  plaintiffs  are 
entitled  to  maintain  their  action  upon  either  count,  and  the  ruling  of 
the  court  was  sufficiently  favorable  to  the  defendant. 

Judgment  on  the  verdict. 


Ooden  v.  Grkenleaf. 

January  8, 1887. 

Will  —  Codicil  —  Fraud  —  Undue  Influence. 

The  contestant  requested  the  court  to  instruct  the  jury  that  so  much  of  the 
codicil  as  contained  a  bequest  to  one  Ogden,  who,  it  was  claimed,  had  by  fraud  and 
undue  influence  induced  its  execution,  might  be  stricken  out  and  the  remainder 
of  the  codicil  established.  This  request  was  refused.  The  jury  found  for  the  pro- 
ponents. Held,  that  even  if  the  ruling  was  wrong,  that  the  finding  of  the  jury, 
in  effect,  that  there  was  no  fraud  or  undue  influence  as  to  the  codicil  cured  the 
defect,  and  the  contestant  was  not  prejudiced  thereby. 

Appeal  from  the  decree  of  the  judge  of  probate  for  Suffolk  county, 
allowing  the  will  and  two  codicils  of  Eliza  Appleton,  late  of  Boston. 
Issues  were  framed  for  the  jury  upon  each  of  said  testamentary  papers 
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in  the  usual  form ;  first,  as  to  the  attestation  of  each  instrument ; 
second,  as  to  whether  the  testatrix  was  of  sound  mind,  and  third,  whether 
she  was  induced  by  the  fraud  and  undue  influence  of  William  M.  Ogden 
to  execute  each  of  said  instruments.  At  the  close  of  the  trial,  the  con- 
testant withdrew  his  objection  to  the  will  and  the  first  codicil,  and  the 
case  at  his  request  was  submitted  to  the  jury  upon  the  first  and  third 
issues  framed  upon  the  second  codicil.  The  verdict  of  the  jury  sus- 
tained the  wiil  and  both  codicils,  and  the  contestant  alleged  exceptions 
to  rulings  of  the  presiding  justice. 

J).  C.  Linscott}  for  petitioner.  A.  Buss  and  D.  A.  Dorr,  for 
contestants. 

Devens,  J.  After  withdrawing  any  opposition  to  the  will  and  first 
codicil,  the  contestant  moved  to  have  the  issue  as  to  alleged  influence 
of  the  petitioner  amended,  by  adding  the  words  "  or  any  part  thereof," 
to  the  inquirywhether  the  testatrix  was  "  induced  by  the  fraud  or  undue 
influence  of  William  M.  Ogden  to  execute  said  second  codicil."  This 
motion  was  refused.  If  such  refusal  was  erroneous,  any  remedy  that 
exists  is  by  appeal  only.  Davis  v.  Dams,  123  Mass.  590,  594 ;  Dorr 
v.  Tremont  Nat.  Bank,  128  id.  349,  356.  This  proposed  amend- 
ment to  the  issue  is  not  important,  and  the  appellant  concedes  it  to  be 
immaterial,  unless  he  was  entitled  to  the  instruction  to  the  jury 
requested,  which  was  that  under  the  issue  as  framed,  "  so  much  of  said 
codicil  as  contained  a  bequest  to  said  William  M.  Ogden  might  be 
stricken  out,  and  the  remainder  of  the  codicil  established,  if  upon  the 
evidence  they  should  so  find."  This  request  was  refused.  Upon  the 
issue  as  to  the  procurement  of  the  second  codicil,  by  fraud,  or  undue 
influence  of  Ogden,  the  judge  did  not  instruct  the  jury  that  they  must 
find  that  it  was  not,  unless  they  were  satisfied  that  all  the  bequests 
were  obtained  by  fraud  or  undue  influence.  The  jury  are  to  be 
satisfied;  he  states  in  his  charge, that  "  Dr.  Ogden  exercised  this  fraud, 
and  this,  undue  influence  upon  Mrs.  Appleton,  to  bring  about  this 
bequest  to  him,  to  bring  about  the  execution  of  the  codicil  as  it  is 
drawn."  He  explains  fully  and  in  a  manner  not  objected  to,  to  the 
jury,  the  meaning  of  fraud  and  undue  influence,  and  concludes  by  say- 
ing that  if  the  jury  find  the  disputed  codicil  was  executed  according  to 
the  forms  of  law,  tney  are  to  determine  "  whether  she  " —  the  testatrix  — 
"was  influenced,  whether  she  was  induced  to  make  it  by  the  fraud  and 
undue  influence  of  Dr.  Ogden." 

The  refusal  of  the  judge  to  give  the  instruction  requested  by  the 
contestant  cannot  have  prejudiced  him. 

If  the  contestant's  view  of  the  law  is  correct,  had  the  conduct  of 
Ogden  been  fraudulent,  or  had  he  been  guilty  of  undue  influence,  the 
codicil  would  have  been  partially  set  aside  only.  The  ruling  of  the 
judge,  upon  the  issue  presented,  fairly  interpreted,  required  a  verdict 
in  the  contestant's  favor,  if  there  had  been  any  fraud  or  undue  influence 
on  the  part  of  Ogden,  although  it  affected  Ogden 's  legacy  only. 
Had  the  verdict  been  otherwise  than  as  it  was,  it  may  be  that  the  executor 
or  the  other  legatees  under  the  codicil,  as  their  interests  are  undivided 
and  distinct,  would  have  ground  for  complaint  if  they  had  brought  the 
Vol.  IX.—  13 
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matter  to  the  attention  of  the  judge.  That  under  certain  circumstances 
there  may  be  a  partial  probate  of  a  will,  as  where  certain  property  of 
which  it  disposes  is  properly  subject  to  it,  while  other  property,  of  wnich 
it  assumes  to  dispose,  is  not,  cannot  be  controverted.  Vecme  v.  Little- 
field,  1  Pick.  239  ;  Hdman  v.  Perry,  4  Mete.  492 ;  1  Redf.  519.  But 
we  have  no  occasion  here  to  discuss  the  question  whether  or  under  what 
circumstances  a  part  of  a  will  or  codicil  could  be  rejected  and  the 
remainder  established,  as  in  the  case  at  bar  the  jury  must  have  found 
that  there  was  no  fraud  or  undue  influence  in  regard  to  the  second 
codicil. 

The  other  questions  presented  by  the  appellant's  exceptions  were  not 
insisted  upon  at  the  argument,  and  are  not  considered. 

Exceptions  overruled. 


NEW  YORK  COURT  OF  APPEALS. 


Hbiser,  AppPt,  v.  Mayor,  etc.,  of  New  York,  Resjtt. 

January  18,  1887. 

New  York  City — Not  Liable  for  acts  Board  of  Assessors— Assessment — 
Fraud. 

The  board  of  assessors  of  the  city  of  New  York  do  not  in  performing  the  duties 
enjoined  upon  it  by  the  act  of  1872,  chapter  302 — Consolidation  Act,  §  865 — act  as 
the  servants  or  officers  of  the  city,  but  are  an  independent  tribunal,  deriving  their 
authority  from  the  statute,  and  owe  no  duty  to  and  are  subject  to  no  direction  or 
control  of  the  city. 

For  the  illegal  and  fraudulent  acts  of  said  board  of  assessors  the  city  is  not 
liable. 

Before  the  act  of  1872,  chapter  302,  no  liability,  either  at  common  law  or  by 
statute,  existed  on  the  part  of  the  defendant  to  owners  of  real  estate  for  inju- 
ries occasioned  to  them  by  changes  of  grade  in  the  streets  adjoining  their  prem- 
ises; and  save  as  to  the  mode  pointed  out  and  to  the  extent  prescribed  no  liability 
exists. 

Plaintiff' s  complaint  was  based  on  the  fraud  of  the  board  of  assessors,  and  the 
damages  claimed  were  those  suffered  from  the  iUegal  and  fraudulent  acts  of  said 
board  in  making  an  award  and  assessment.  Held,  that  there  being1  no  liability 
on  the  part  of  defendant,  the  complaint  contained  no  cause  of  action,  and  was 
properly  dismissed. 

In  an  action  brought  to  set  aside  an  award  and  assessment  on  the  ground  of 
fraud  by  the  board  of  assessors  in  making  it,  it  did  not  appear  but  that  plaintiff 
had  an  adequate  remedy  at  law;  the  allegations  of  fraud  were  indefinite  and 
vague;  the  only  fraud  suggested  being  such  as  constituted  an  irregularity  merely, 
which  might  have  been  corrected  on  review.  Held,  that  plaintiff's  failure  to 
prosecute  his  remedy  to  a  successful  termination  furnished  no  ground  for  an 
independent  action  to  assail  the  award. 

Appeal  by  the  plaintiff  from  judgment  of  the  general  term,  affirm- 
ing judgment  at  trial  term  dismissing  the  plaintiffs  complaint  upon  the 
opening. 

N.  C.  Moak,  for  appellant.    D.  J.  Deem,  for  respondent. 

Rugeb,  Ch.  J.  At  the  trial  the  complaint  was  dismissed  upon  the 
opening,  on  the  ground  that  no  cause  of  action  was  stated. 

The  language  of  the  opening  is  not  set  forth  in  the  case,  but  is  con- 
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ceded  to  have  been  no  broader  than  the  complaint,  and  tliat  if  no  legal 
cause  of  action  is  stated  therein  the  action  must  fail. 

The  complaint  alleges  substantially  that  by  chapter  729  of  the  Laws 
of  1872,  the  defendant  became  liable  to  persons  owning  lots  on  Eighth 
avenue  in  the  city  of  New  York,  upon  which  buildings  were  erected 
for  such  damages  as  had  been  or  might  be  occasioned  to  them  by  rea- 
son of  change  of  grade  in  that  street ;  that  plaintiffs  testator  was  the 
owner  of  a  certain  lot  and  buildings  on  saia  avenue  which  had  been 
seriously  damaged  by  such  changes,  and  that  the  board  of  assessors  of 
the  city  of  New  York,  with  intent  to  injure  and  defraud  the  plaintiff, 
did  on  the  28th  of  March,  1876,  illegally,  covertly  ana  fraud- 
ulently make  and  file  in  the  finance  department  in  the  city  of  New 
York  a  statement  and  award  of  the  amount  of  damages,  loss  and 
injury  sustained  by  Christina  E.  Smith,  the  plaintiff's  testator,  for  dam- 
ages to  her  said  property,  amounting  to  $5,000,  and  at  or  about  the  6ame 
time  the  board  made  and  filed  in  the  said  finance  department  an  assess- 
ment and  certificate  thereof  against  said  property  for  benefit  by  reason 
of  said  changes  of  grade  of  said  avenue  in  the  sum  of  $5,000  ;  "  that 
said  assessors  proceeded  without  any  notice  and  in  violation  of  the 

Eromise  and  agreement  of  said  board  with  the  plaintiff,  to  fix  a  time  for 
earing  the  proofs  and  arguments  of  the  plaintiff;  "  that  the  said  board 
of  assessors  without  due  and  proper,  or  any  actual  notice  to  the  plaintiff, 
proceeded  to,  and  did  make  trie  assessment,  and  file  the  certificate 
required  by  said  act ; "  that  said  assessments  and  certificate  were  so  made 
and  filed  "  unlawfully  and  fraudulently,  and  with  the  intent  to  deprive 
the  plaintiff  of  the  damages"  inflicted  upon  her  premises. 

The  relief  prayed  for  was  that  the  certificate  of  assessment  for  dam- 
ages and  for  benefit  might  both  be  "vacated  and  that  the  plaintiff  might 
recover  damages  against  the  defendant  for  $150,000. 

In  dismissing  the  complaint  the  court  below  acted  upon  the  assump- 
tion that  the  gravamen  of  the  complaint  was  fraud,  and  the  damages 
claimed  were  those  suffered  by  the  plaintiff  from  the  illegal  and  fraud- 
ulent conduct  of  the  board  of  assessors  in  making  the  award  and  assess- 
ment in  the  manner  described,  and  held  that  the  defendant  was  not 
responsible  for  such  damages. 

It  was  very  properly  held  that  the  members  of  the  board  of  assessors 
did  not,  in  performing  the  duties  enjoined  upon  it  by  the  act  of  1872, 
act  as  the  servants  or  officers  of  the  defendant,  but  constituted  an  inde- 
pendent tribunal  deriving  their  whole  authority  from  the  statute,  and 
owing  no  duty  to  and  subject  to  no  direction  or  control  by  the  defend- 
ant.   Maximillian  v.  Mayor,  62  N.  Y.  160  ;  Tone  v.  Mayor,  70  id.  157. 

Before  the  act  of  1872,  no  liability,  either  at  common  law  or  by 
statute,  existed  on  the  part  of  the  defendant  to  owners  of  real  estate  for 
injuries  occasioned  to  tnem  by  changes  of  grade  in  the  streets  adjoining 
their  premises.  ConUin  v.  N.  7.,  Out  &  West  R.  Co.,  102  N.  Y. 
109;  S.  C,  5  East.  Rep'r,  72 ;  Radcliffe's  Ex'rs  v.  Mayor,  4  N.  Y. 
195;  S.  O.,  53  Am.  Dec.  357  ;  Wilson  v.  Mayor,  1  Denio,  195  ;  S.  C, 
43  Am.  Dec  719 ;  Lynch  v.  Mayor,  etc.,  76  N. Y.  60  ;  S.  C,  32  Am.  Rep. 
271.  Neither  did  the  act  of  1872  purport  to  create  any  such  liability, 
except  in  the  mode  pointed  out  and  to  the  extent  prescribed  by  such  act. 
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An  approval  by  the  board  of  assessors  wag  by  the  statute  made  a  con- 
dition precedent  to  the  recovery  of  any  compensation  on  the  part  of  the 
injured  party  ;  the  amount  thereof  was  required  to  be  assessed  upon 
the  premises  thereby  benefited ;  the  right  to  enforce  payment  was 
predicated  upon  such  approval,  and  was  limited  to  a  claim  for  a  delivery 
of  assessment  bonds  by  the  comptroller  for  the  amount  of  the  award 
made.  No  provision  was  made  for  the  payment  of  such  damages  by 
the  city  at  largo  or  in  any  other  manner. 

The  statute  assumed  to  create  a  right  where  none  existed  before,  and 
it  defined  not  only  the  extent  of  the  right,  but  also  the  method  of  its 
enforcement.  It  is  well  settled  in  the  case  of  public  improvements 
authorized  by  statute  in  the  course  of  whiqh  a  mode  of  compensation  is 
provided  for  persons  injured  thereby,  that  such  mode  is  exclusive  and 
no  right  of  action  exists  in  their  favor  except  that  directed  in  the 
statute.  Dill.  Mun.  Corp.,  §993  ;  Calking  v.  Baldwin,  4  Wend.  668  ; 
S.  C,  21  Am.  Dec.  168 ;  Dudley  v.  Mayhew,  3  N.  T.  9.  As  was 
said  by  the  court  below:  "  The  only  means  of  redress  afforded  to  the 
plaintiff,  therefore,  were  those  provided  for  by  this  act."  It  follows, 
therefore,  that  no  right  of  action  existed  against  the  defendant,  either 
at  common  law  or  by  statute,  to  recover  by  an  action  at  law  the  dam- 
ages incidentally  occasioned  to  the  land  in  question  by  changes  in  grade 
in  Eighth  avenue,  and  unless  some  other  cause  of  action  is  discovered 
the  judgment  of  the  court  below  must  be  sustained. 

It  was  insisted  before  us  that  such  a  cause  was  found  in  the  claim 
made  to  vacate  and  annul  the  award  and  assessment  of  the  board  of 
assessors  by  reason  of  the  alleged  fraud  of  the  assessors  in  making  it. 
It  cannot  be  questioned  but  that  courts  have  the  power,  in  proper  cases 
in  actions  brought  for  that  purpose,  to  investigate,  set  aside  and  vacate 
the  judicial  declarations  of  other  tribunals  when  they  have  been  obtained 
by  fraud.  The  rule  as  stated  in  Dobson  v.  Pearce,  12  N.  Y.  165  ;  S. 
C.,  62  Am.  Dec.  152,  is  "that  a  court  of  chancery  has  power  to  grant 
relief  against  judgments  when  obtained  by  fraud.  Any  fact  which 
clearly  proves  it  to  be  against  conscience  to  execute  judgment,  and  of 
which  tne  injured  party  could  not  avail  himself  at  law,  but  was  pre- 
vented by  fraud  or  accident,  unmixed  with  any  fault  or  negligence  in 
himself  or  his  agents,  will  justify  an  interference  by  a  court  of  equity." 

Assuming,  for  the  purpose  of  the  argument,  that  the  complaint  was 
framed  upon  this  theory,  we  are  still  unable  to  see  that  a  sufficient  cause 
of  action  is  stated  therein.  It  does  not  appear  therefrom  but  that  the 
plaintiff  had  a  simple  and  sufficient  remedy  at  law  for  the  injuries  com- 
plained of,  and  although  it  was  necessary  for  him  to  set  aside  the  award 
referred  to  before  he  could  avail  himself  of  the  remedy  provided  by- 
statute,  no  reason  is  suggested  why  such  relief  was  not  obtainable  in  a 
direct  proceeding  to  review  the  determination  of  the  assessors.  His 
failure  to  prosecute  this  remedy  to  a  successful  termination  furnishes 
no  ground  for  the  exercise  of  the  jurisdiction  of  this  court  to  entertain 
an  independent  action  to  set  aside  the  award. 

The  allegations  of  the  complaint  in  respect  to  the  alleged  fraud  are 
quite  indefinite  and  vague  and  do  not  suggest  the  idea  that  they  were 
drafted  for  the  purpose  of  setting  aside  tne  award  alone. 
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The  only  fraud  suggested  is  that  implied  from  the  conduct  of  the 
board  of  assessors  in  proceeding  to  a  hearing  of  the  claim  for  damages 
without  notice  to,  or  affording  the  plaintiff  an  opportunity  to  be  heard 
thereon.  Even  assuming  that  this  was  fraudulently  done,  it  constituted 
an  irregularity  merely  which  was  open  to  review  and  correction  upon 
certiorari,  and  afforded  no  ground  for  an  independent  action  to  assail 
the  award  of  a  judicial  tribunal. 

It  was  said  by  Judge  Andrews  in  Smith  v.  Nelson,  62  N.  Y.  288, 
that  "  The  jurisdiction  in  one  court  to  vacate,  in  an  independent  pro- 
ceeding, the  judgment  of  another,  having  power  to  render  it,  is  in  its 
nature  so  extraordinary  as  to  demand  a  close  adherence  to  principles 
and  precedents  in  exercising  it.  Courts  do  not  exercise  it  when  there 
has  been  negligence  on  the  part  of  the  party  seeking  the  relief.  That 
a  judgment  isnnal  and  conclusive  of  the  right  or  thing  which  is  adju- 
dicated by  it  is  the  rule,  and  judgments  and  decrees  of  a  competent 
court  will  not  be  annulled  for  a  suspicion  of  fraud,  or  because  the  party 
complaining  may  in  fact  have  been  unjustly  cast  in  judgment."  See, 
also,  StUwdl  v.  Carpenter ,  59  N.  Y.  414. 

The  statements  in  the  complaint  are  manifestly  insufficient  to  bring  it 
within  the  rule  regulating  actions  to  set  aside  judicial  determinations 
for  fraud,  and  it  is  not  sustainable  upon  such  a  theory. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 

Konvalinka,  Ex's,  eto.,  AppPts,  v.  Geobge  Schlegel,  Impl'd,  etc., 
AppPtej  and  Maria.  Schleoel,  Widow,  RespH.* 
January  18,  1887. 
Will — Election  —  When  Widow  not  Put  to. 

The  mere  creation  of  a  trust  for  the  sale  of  real  property  and  its  distribution 
is  not  inconsistent  With  the  existence  of  a  dower  interest  in  the  same  property.  ' 
A  wiU  of  real  and  personal  property,  after  directing  the  payment  of  the  testator's 
debts  and  funeral  expenses,  etc.,  proceeded  as  follows:  "  All  the  rest,  residue  and 
remainder  of  my  estate,  property  and  effects,  of  every  nature,  kind  and  descrip- 
tion, I  give,  devise  and  bequeath  to  my  executors  and  executrix  hereinafter 
named,  and  I  authorize  and  direct  them  to  sell  and  dispose  of  the  same  at  such 
time  and  on  such  terms  as  to  them  shall  seem  best,  and  to  divide  the  proceeds 
thereof  equally  among  my  wife  and  children,  share  and  share  alike."  Held, 
that  the  wife  was  not  put  to  an  election,  but  was  entitled  to  the  share  given  her 
under  the  will  and  to  retain  her  dower  rights,  f 

Appeal  from  judgment  of  general  term,  second  department,  affirm- 
ing a  decision  oi  Babtlett,  J.     The  opinion  states  the  case. 

John  Konvalinka,  Henry  McCloskey  and  W.  E.  Glover,  for  appel- 
lants.    George  Bli?8,  for  respondent. 

Andbew8,  J.  The  question  is,  whether  the  widow  of  the  testator  is 
put  to  her  election  between  dower  and  the  provision  in  the  will. 

The  estate  of  the  testator  consisted  of  both  real  and  personal  prop- 
erty. The  will,  after  directing  the  payment  of  the  testator's  debts  and 
funeral  expenses,  and  after  giving  to  his  wife  the  bed-room  furniture 
in  his  dwelling-house,  and  to  his  children  the  rest  of  the  furniture 

•Affirming  80  Hun,  451. 

f  See  28  Eng.  Rep.  266,  note ;  Asch  v.  Asch,  18  Abb.  N.  C.  82. 
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therein,  proceeds  as  follows :  "  All  the  rest,  residue  and  remainder  of 
my  estate,  property  and  effects  of  every  nature,  kind  and  description, 
I  give,  devise  and  bequeath  to  my  executors  and  executrix  hereinafter 
named,  and  I  authorize  and  direct  them  to  sell  and  dispose  of  the  same 
at  such  time  and  on  such  terms  as  to  them  shall  seem  best,  and  to 
divide  the  proceeds  thereof  equally  among  my  wife  and  children,  share 
and  share  alike." 

There  can  be  no  controversy  as  to  the  general  principles  governing 
the  question  of  election  between  dower  and  a  provision  for  the  widow 
in  the  will.  Dower  is  favored.  It  is  never  excluded  by  a  provision 
for  a  wife,  except  by  express  words  or  by  necessary  implication.  Where 
there  are  no  express  words,  there  must  be  upon  the  face  of  the  will  a 
demonstration  of  the  intention  of  the  testator,  that  the  widow  shall  not 
take  both  dower  and  the  provision.  The  will  furnishes  this  demon- 
stration only  when  it  clearly  appears  without  ambiguity  or  doubt,  that, 
to  permit  the  widow  to  claim  both  dower  and  the  provision  would  in- 
terfere with  the  other  dispositions  and  disturb  the  scheme  of  the  tes- 
tator as  manifested  by  his  will.  The  intention  of  the  testator  to  put 
the  widow  to  an  election  cannot  be  inferred  from  the  extent  of  the 
provision,  or  because  she  is  devisee  under  the  will  for  life  or  in  fee,  or 
because  it  may  seem  to  the  court  that  to  permit  the  widow  to  claim 
both  the  provision  and  dower  would  be  unjust  as  a  family  arrange- 
ment, or  even  because  it  may  be  inferred  or  believed,  in  view  of  all 
the  circumstances,  that  if  the  attention  of  the  testator  had  been  drawn 
to  the  subject,  he  would  have  expressly  excluded  dower.  We  repeat, 
the  only  sufficient  and  adequate  demonstration  which,  in  the  absence 
of  express  words,  will  put  tne  widow  to  her  election  is  a  clear  incom- 
patibility arising  on  the  face  of  the  will,  between  a  claim  of  dower  and 
a  claim  to  the  benefit  given  by  the  will.  We  cite  a  few  of  the  cases 
in  this  State,  showing  the  general  principle  and  the  wide  range  of  ap- 

?lication.  Adsit  v.  Adsit,  2  Johns.  Ch.  452 ;  Sanford  v.  Jackson,  10 
'aige,  266 ;  Church  v.  Bull,  2  Den.  430 ;  Lewis  v.  Smith,  9  K  Y. 
502 ;  Fuller  v.  Yates,  8  Paige,  325 ;  Havens  v.  Havens,  7  Sandf .  Ch. 
331 ;   Wood  v.  Wood,  5  Paige,  599  ;  S.  C,  28  Am.  Dec.  451. 

In  view  of  these  settled  rules,  we  think  the  widow  in  this  case  was 
not  put  to  her  election.  The  devise  to  the  executors  was  void  as  a 
trust,  but  valid  as  a  power  in  trust,  for  the  sale  of  the  lands  and  a 
division  of  the  proceeds,  and  the  lands  descended  to  the  heirs  of  the  tes- 
tator, subject  to  the  execution  of  the  power.  7  Rev.  Stat.  729,  §  56  ; 
Cooke  v.  Piatt,  98  N.  T.  35.  It  is  strenuously  urged  that  the  power 
of  sale  being  peremptory,  it  worked  an  equitable  conversion  of  the  land 
into  personalty,  as  of  the  time  of  the  testator's  death,  and  created  a 
trust  in  the  executors  in  the  proceeds  for  the  purpose  of  distribution, 
which  trust,  it  is  alleged,  is  inconsistent  with  a  claim  of  dower.  The 
doctrine  of  equitable  conversion,  as  the  phrase  implies,  is  a  fiction  of 
equity  which  is  frequently  applied  to  solve  questions  as  to  the  validity 
of  trusts ;  to  determine  the  legal  character  of  the  interests  of  benefi- 
ciaries ;  the  devolution  of  property  as  between  real  and  personal  repre- 
sentatives, and  for  other  purposes.  It  seems  to  be  supposed  that  there 
is  a  necessary  repugnancy  between  the  existence  of  a  trust  in  real  prop- 
erty created  by  a  will,  and  an  outstanding  dower  interest  of  a  widow 
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in  the  trnst  property.  We  perceive  no  foundation  for  this  contention. 
If  the  purposes  of  a  trust,  as  declared,  require  that  the  entire  title,  free 
from  the  dower  interest  of  the  widow,  should  be  vested  in  the  trustees 
in  order  to  effectuate  the  purposes  of  the  testator  in  creating  it,  a  clear 
case  for  an  election  is  presented.  But  the  mere  creation  of  a  trust  for 
the  sale  of  real  property,  and  its  distribution,  is  not  inconsistent  with 
the  existence  of  a  aower  interest  in  the  same  property.  There  is  no 
legal  difficulty  in  the  trustee  executing  the  power  of  sale,  but  the  sale 
will  necessarily  be  subject  to  the  widow's  right  of  dower,  as  it  would 
l>e  subject  to  any  outstanding  interest  in  a  third  person,  paramount  to 
that  of  the  trustee. 

In  the  eases  of  Savaqe  v.  Burnham,  17  N.  Y.  577,  and  Tobias  v. 
Ketcham,  32  id.  327,  tne  widow  was  put  to  her  election,  not  because 
the  vesting  of  the  title  in  trustees  was  per  se  inconsistent  with  a  claim 
for  dower,  but  for  the  reason  that  the  will  made  a  disposition  of  the 
income,  and  contained  other  provisions  which  would  be  in  part  defeated 
if  dower  was  insisted  upon.  There  is  language  in  the  latter  case,  which, 
disconnected  with  the  context,  may  give  color  to  the  contention  of  the 
appellant.  But  it  is  the  principle  upon  which  adjudged  cases  proceed 
which  is  mainly  to  be  looked  to,  because  a  correct  principle  is  some- 
times misapplied.  There  is,  however,  no  ground  for  misapprehension 
of  the  meaning  of  the  learned  judge,  in  that  case,  interpreting  his 
language  with  reference  to  facts  then  under  consideration. 

It  has  frequently  been  declared  that  powers  of,  or  in  trust  for  sale, 
are  not  inconsistent  with  the  widow's  right  of  dower.  Gibson  v.  Gibsm, 
17  Eng.  L.  &  Eq.  349  ;  Bending  v.  Bending,  3  Kay  &  J.  257 ;  Adsit 
v.  Adsit,  supra  ;  In  re  Frazer,  92  N.  T.  239. 

And  it  was  held  in  Wood  v.  Wood,  5  Paige,  596,  that  the  widow  was 
not  put  to  her  election  where  the  testator  devised  all  liis  property  to 
trustees,  with  peremptory  power  of  sale,  and  directed  the  payment  to 
the  widow  of  an  annuity  out  of  the  converted  fund.  The  same  con- 
clusion was  reached  under  very  similar  circumstances  in  Fuller  v. 
Yates,  8  Paige,  325.  And  In  re  Frazer,  supra,  the  widow's  dower  was 
held  not  to  be  excluded  by  a  provision  in  the  will,  although  as  to  a 
portion  of  the  realty  the  power  of  sale  given  to  the  executors  was 
peremptory. 

The  general  doctrine  is  very  clearly  stated  by  the  vice-chancellor  in 
EVAs  v.  Lewis,  3  Hare,  310  :  "  I  take  the  law  to  be  clearly  settled  at 
this  day,  that  a  devise  of  lands  eo  nomine  upon  the  trusts  for  sale,  or  a 
devise  of  lands  eo  nomine  to  a  devisee  beneficially,  does  not  per  se 
express  an  intention  to  devise  the  lands  otherwise  than  subject  to  its 
legal  incidents,  dower  included."  This  remark  of  the  vice-chancellor 
also  answers  the  claim  that  the  testator,  when  he  described  as  the  sub- 
ject of  the  dower,  "  all  the  rest,  residue  and  remainder  of  my  estate," 
meant  the  entire  title,  or  the  estate  enjoyed  by  him. 

A  similar  argument  was  answered  by  Lord  Thurlow  in  Foster  v. 
Cook,  3  Bro.  Ch.  C.  347.  "  Because,"  he  said,  "  the  testator  gives  all 
his  property  to  the  trustees,  I  am  to  gather  from  his  having  given  all 
he  has,  that  he  has  given  that  which  he  has  not."  The  argument  that 
the  testator  intended  equality  of  division  between  his  wife  and  children 
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is  also  answered  by  the  same  consideration.  The  proceeds  of  the  testa- 
tor's estate  were  by  the  will  to  be  equally  distributed.  It  left  untouched 
the  dower  of  the  widow,  which  he  could  not  sell  or  authorize  to  be 
sold,  and  which  was  a  legal  right  not  derived  from  him,  and  paramount 
to  all  others.  It  may  be  conjectured,  perhaps  reasonably  inferred, 
that  the  testator  really  intended  the  provision  for  his  wife  to  be  exclu- 
sive of  any  other  interest,  but  so  it  is  not  written  in  the  will,  and  we 
are  not  permitted  to  yield  any  force  to  the  suggestion.  It  is  a  question 
of  legal  interpretation  which  has  been  settled. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 

Gifford,  fiestpH,  v.  Benefit  Society,  Etc.,  AppPt. 

January  18,  1887. 
Estoppel — Covenant  to  Assume  Mortgage — No  Eviction. 

In  an  action  to  foreclose  a  mortgage,  a  grantee  of  the  mortgaged  premises  who 
has  assumed  the  payment  of  a  mortgage  thereon  as  part  of  the  consideration,  and 
thereafter  conveys  the  premises,  the  deed  containing  a  similar  clause,  is  estopped, 
so  long  as  he  or  his  grantees  are  not  evicted,  from  defending  against  liability 
under  the  covenant  of  assumption. 

Appeal  by  the  defendant,  Thomas  P.  O'Connor,  as  executor  of 
John  McEvoy,  deceased,  who  first  appealed  to  the  general  term,  from 
so  much  only  of  the  judgment  made  at  special  term  of  supreme  court, 
as  ordered  a  deficiency  judgment  against  him  in  a  suit  to  foreclose  a 
mortgage,  and  upon  affirmance  by  general  term,  second  department, 
appeals  to  this  court. 

In  1869,  the  defendant,  the  Father  Matthew's  Total  Abstinence 
Benefit  Society,  No.  1,  the  owner  of  the  mortgaged  premises,  mort- 
gaged the  same  to  John  M.  Masterton  to  secure  $ 5,200  and  interest, 
and  by  general  assignment  of  Masterton  and  proceedings  thereunder, 
and  by  virtue  of  an  order  appointing  a  receiver  in  an  equity  suit  to  set 
aside  the  assignment,  the  plaintiff  obtained  title  to  the  bond  and  mort- 
gage in  suit.  The  supreme  court,  by  order  dated  December  9,  1870, 
authorized  the  sale  of  the  mortgaged  premises,  and  the  society  con- 
veyed by  deed  to  John  McEvoy,  who  m  the  deed  assumed  payment 
of  the  mortgage  debt  ki  as  part  of  the  consideration  hereof,"  and  the 
deed  was  duly  recorded,  and  Father  John  McEvoy  entered  into  posses- 
sion of  the  land.  Father  John  McEvoy  afterward  granted  the  mort- 
gaged premises  with  other  land  to  Cardinal  John  McCloskey,  archbishop 
of  jNew  York,  who,  in  the  deed  to  him,  assumed  payment  of  the  niort- 

fage  debt  "  as  part  of  the  consideration  hereof."  The  deeds  were 
oth  duly  recorded  in  the  register's  office,  and  were  read  in  evidence 
from  the  records.  The  appellant  resists  the  payment  of  the  mortgage, 
the  payment  of  which  his  testator  assumed  in  the  deed,  under  which  lie 
took  title  and  possession,  which  he  afterward  sold  and  conveyed  to 
another.  It  appeared  in  evidence  that  under  the  deed  to  Father  McEvoy 
the  mortgagor  delivered  to  him  possession  of  the  mortgaged  premises, 
and  that  he  took  possession  thereof,  and  there  was  no  evidence  that  it 
was  ever  restored  to  the  mortgagor,  or  that  the  grantees  of  the  mort- 
gagor were  ever  evicted. 
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T.  G.  Barry,  for  appellant.     lialph  E.  Prime,  for  respondent. 

Finch,  J.  The  question  presented  on  this  appeal  is  not  an  open 
one.  Granting  for  the  sake  of  the  argument  what  is  by  no  means  cer- 
tain, that  the  title  conveyed  to  llcfivoy  by  the  corporate  deed  was 
imperfect  and  invalid,  it  does  not  follow  that  while  as  grantee  he 
remains  in  the  undisturbed  possession  and  enjoyment  of  the  premises, 
lie  can  retain  that  possession  and  at  the  same  time  withhold  the  pur- 
chase-price and  so  keep  the  fruit  of  his  contract  wliile  repudiating  its 
obligation.  By  the  terms  of  the  deed  which  he  accepted  the  mortgage 
debt  was  in  substance  the  purchase-money  which  he  agreed  to  pay 
directly  to  the  mortgagee  for  the  relief  and  discharge  of  the  mortgagor. 
The  force  of  the  covenant  left  him  practically  in  the  same  situation  as 
if  he  had  given  back  a  purchase-money  mortgage  with  a  bond  or  cove- 
nant to  pay  the  debt  directly  to  his  grantors,  and  while  retaining  his 
possession  and  undisturbed  therein  was  resisting,  if  not  the  foreclosure, 
at  least  a  judgment  upon  his  covenant.  That  cannot  be  done.  Par- 
kmson  v.  Sherman,  74  N.  Y.  88 ;  S.  C,  30  Am.  Eep.  268.  That  case 
covers  broadly  all  that  is  involved  in  this.  There  an  action  was  brought 
to  foreclose  a  mortgage  which  the  gran  tee  of  fhe  mortgagor  had  assumed 
and  agreed  to  pay,  and  judgment  was  sought  for  a  deficiency  against 
such  grantee. 

The  answer  averred  that  the  title  made  to  the  grantee  was  utterly 
invalid,  and  at  the  date  of  the  deed  was  in  a  third  person,  who  remained 
the  owner.  The  court  held  that  inasmuch  as  the  grantee  was  presumably 
in  possession,  and  alleged  no  eviction  and  made  no  offer  of  surrender  as  a 
basis  for  equitable  relief,  the  failure  of  title  furnished  no  defense  either 
to  the  mortgage  or  the  covenant  to  assume  and  pay  it.  The  case  is 
decisive  against  the  defense  here  interposed.  The  defendant,  McEvoy, 
was  shown  affirmatively  to  have  been  put  in  possession,  and  to  have 
afterward  conveyed  to  McCloskey.  There  is  no  allegation  of  an  evic- 
tion or  pretense  that  the  possession  has  been  disturbed.  The  corporate 
grantor  has  disbanded,  leaving  a  future  assertion  of  title  in  it  extremely 
improbable,  but  if  that  should  occur  and  prove  successful,  which  is 
hardly  to  be  anticipated,  I  think  equity  would  not  be  powerless  if 
McEvoy  should  pay  the  deficiency  by  a  revival  of  the  mortgage  to  that 
extent,  or  some  process  of  subrogation  to  furnish  proper  and  adequate 
relief.  But  in  view  of  the  foreclosure  and  the  passing  of  the  title 
under  the  mortgage,  the  validity  of  which  nobody  disputes,  any  action 
by  the  disbanded  corporation  is  improbable  and  almost  absurd.  If  the 
grantee  should  be  called  upon  bv  the  corporation  to  account  for  the  rents 
and  profits  received,  I  have  no  doubt  that  a  recovery  could  be  limited  to 
those  received  in  excess  of  the  deficiency  paid.  But,  be  that  as  it  may, 
there  is  no  doubt  of  the  rule  which  excludes  the  defense  attempted.  In 
Dunning  v.  Leavitt,  85  N.  Y.  30  ;  S.  C,  39  Am.  Rep.  617, there  wasan 
eviction,  and  so  a  total  failure  of  consideration  for  the  covenant  of  assump- 
tion, in  Crowe  v.  Lewin,  95  TS.  Y.  423,  there  was  a  mistake  of  fact 
which  invalidated  the  entire  contract,  and  carried  down  with  it  the 
assumption  agreement.  The  cases  finally  cited,  of  which  Albany  Sav- 
ings Bank  Ins.  v.  Burdick,  87  N.  Y.  40,  is  a  type,  concern  only  the 
question  whether  any  contract  of  assumption  was  ever  in  fact  made. 
Vol.  IX.— 14 
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The  effort  of  the  appellant  to  escape  the  operation  of  the  rale  invoked, 
by  treating  the  contract  of  assumption  as  independent  of  the  consider- 
ation of  the  grant,  and  outside  of  the  contract  of  sale,  and  so  within 
the  principle  of  M.  A.  Baptist  Church  v.  Baptist  Church  m  0.  St., 
46  Jr.  Y.  139,  cannot  be  sustained.  By  the  terms  of  the  accepted 
deed  the  assumption  of  the  mortgage  was  itself  the  substantial  consid- 
eration of  the  grant. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Conklin,  AppVt,  v.  Snyder,  fiesp*h 

January  18,  1887. 

In  an  action  brought  to  reclaim  for  a  trust  estate  several  groups  of  real  prop- 
erty, alleged  to  have  been  purchased  by  the  trustee  in  his  own  name,  as  an  indi- 
vidual but  with  the  trust  funds,  the  referee  found  for  plaintiffs,  finding  that  all 
the  lands  described  in  the  complaint  belonged  to  the  estate.  The  general  term, 
finding  that  all  the  funds  were  not  satisfactorily  traced  into  any  of  the  lands, 
reversed  the  judgment  and  awarded  a  new  trial.  Held,  that  the  order  was 
proper. 

Appeal  from  an  order  of  the  general  term,  second  department,  revers- 
ing, for  errors  both  of  law  and  of  fact,  an  interlocutory  judgment 
entered  upon  the  report  of  the  Hon.  Jasper  W.  Gilbert,  referee  to  hear 
and  determine  the  issues  and  granting  a  new  trial. 

William  J.  Hardy,  for  appellant.     Irving  Brown,  for  respondent. 

Finch,  J. .  While  we  do  not  agree  with  all  the  reasons  given  by  the 
general  term  for  its  order  of  reversal  and  award  of  a  new  trial,  we  feel 
bound  to  affirm  that  order.  The  action  was  brought  to  reclaim  for  a 
trust  estate  several  groups  of  real  property  alleged  to  have  been  pur- 
chased by  the  trustee  in  his  own  name  as  an  individual,  but  with  the 
trust  funds.  The  referee  found  in  favor  of  the  plaintiffs,  determining 
that  all  the  lands  described  in  the  complaint  belonged  to  the  trust. 
On  appeal  the  general  term  reversed  the  judgment,  assigning  as  reasons 
that  the  testimony  of  one  of  the  parties  to  personal  conversations  with 
a  deceased  testator  was  improperly  admitted,  and  that  the  trust  funds 
were  not  satisfactorily  traced  oy  the  evidence  into  any  of  the  lands 
referred  to.  We  think  the  testimony  of  Cooper  was  not  offered  or 
given  in  his  own  behalf,  and  was  admissible,  and  that  the  evidence  very 
fully  and  fairly  demonstrated  that  a  portion  of  the  lands,  known  in  the 
case  as  the  Brooklvn  property,  did  belong  to  the  trust  estate,  but  that 
as  to  the  rest  of  the  property  the  proof  fell  far  short  of  the  certainty 
and  definiteness  required. 

It  is  not  needful  to  explain  the  grounds  of  our  opinion,  bo  far  as  it 
differs  from  that  of  the  general  term,  because  if  that  of  the  latter  had 
been  identical  with  our  own  it  would  still  have  been  the  duty  of  the 
court  to  have  reversed  the  judgment  of  the  referee,  and  awarded  a  new 
trial  for  the  error  committed  as  to  the  property  other  than  the  Brooklyn 
lands.  We  cannot  say,  therefore,  that  the  order  of  the  general  term 
was  erroneous.     Possibly  it  might  have  made  an  alternative  order  per- 
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mitting  the  plaintiffs  to  limit  their  judgment  to  the  Brooklyn  lands, 
and  on  their  stipulating  so  to  do,  affirming  the  judgment  as  modified, 
but  that  was  matter  of  discretion,  and  it  was  not  error  instead  to  award 
a  new  trial.  The  defeated  plaintiffs  were  beaten  for  lack  of  evidence, 
and  were  entitled  to  an  opportunity  to  strengthen  their  case  in  any  of 
its  parts,  for  the  decision  left  a  recovery  by  them  possible.  The  order 
of  the  general  term  having  been  a  proper  one,  we  cannot  reverse,  but 
must  affirm  it,  and  the  plaintiffs'  stipulation  on  the  appeal  to  this  court 
compels  an  award  of  judgment  absolute  against  them.  We  have  once 
or  twice,  in  cases  where  the  error  which  might  have  justified  a  reversal 
was  merely  incidental  and  capable  of  accurate  correction,  modified  the 
judgment  by  correcting  the  error,  but  those  were  instances  in  which  we 
thought  a  new  trial  ought  not  to  have  been  awarded  —  Wright  v. 
Nostrond,  98  N.  T.  669  —  since  there  could  be  no  recovery  for  what 
had  been  erroneously  allowed.  Here  such  a  recovery  was  possible,  and 
the  award  of  a  new  trial  was  a  proper  order  for  the  general  term  to 
make,  and  we  must  affirm  it  and  order  judgment  absolute,  although 
we  can  see  that  plaintiffs  might  have  been  entitled  to  a  part  of  their 
relief.  Gray  v.  Bd.  of  Supvrs.,  93  N.  Y.  608 ;  Thomas  v.  N.  Y.  life 
In*.  Co.,  99  id.  250 ;  Godfrey  v.  Moaer,  66  id.  250.  They  chose 
to  take  the  peril  of  their  stipulation. 

Order  oi  general  term  affirmed,  and  judgment  absolute  directed 
against  plaintiffs. 

All  concur. 

Order  affirmed. 


Alexander,  Besp't,  v.  Alexander,  AjppVt. 

January  18,  1887. 

By  the  judgment  in  an  action  of  partition  defendant  was  awarded  a  portion  of 
the  proceeds  resulting  from  a  sale  ordered  by  the  court.  After  he  had  perfected 
an  appeal  from  said  judgment  he  accepted  the  proceeds  and  took  the  costs 
allowed  him  by  the  judgment.     Held,  that  his  appeal  should  be  dismissed. 

Motion  to  dismiss  an  appeal. 

This  was  an  action  for  partition  of  the  real  estate  left  by  William 
Alexander,  who  died  February  23, 1885,  intestate,  leaving  two  sons,  the 
plaintiff  and  defendant  above  named,  his  only  heirs  at  law,  and  the 
defendant,  Hannah  Alexander,  his  widow. 

The  principal  issues  were  upon  the  matter  of  advancements  made  by 
the  decedent  before  his  death,  to  plaintiff  and  defendant  respectively. 

The  defendant  claimed  that  advancements  had  been  made  to  the 
plaintiff.  The  plaintiff  contested  that  claim,  and  on  his  part  claimed 
that  the  defendant  had  received  advancements.  *  This  was  contested  by 
defendant. 

It  was  found  and  adjudged  as  claimed  by  defendant,  that  the  plaintiff 
had  been  advanced  $15,000,  and  as  claimed  by  the  plaintiff,  that  the 
defendant  had  been  advanced  $57,500.  Setting  off  the  advancements 
to  the  plaintiff  against  those  to  the  defendant,  it  was  adjudged  that, 
after  providing  for  the  widow's  dower,  the  plaintiff  was  entitled  first  to 
a  share  of  the  value  of  $42,500,  and  plaintiff  and  defendant  each  to 
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one-half  the  residue.  One-half  the  residue  has  proved  to  be  $6,183.53. 
The  defendant  appealed  to  the  general  term  from  that  part  of  the 
judgment.  The  judgment  awarded  to  the  defendant  costs  amounting 
to  $160.65,  and  an  extra  allowance  of  $1,250. 

The  said  one-half  the  residue  and  the  said  costs  and  allowance  having 
been  received  and  accepted  by  the  defendant  since  he  took  his  appeal, 
the  plaintiff  moved  to  dismiss  the  appeal  upon  the  ground  that  such 
acceptance  was  a  waiver  of  and  extinguished  his  right  to  prosecute  the 
appeal.  The  motion  was  denied  by  the  general  term,  and  the  plaintiff 
appeals  from  that  order  to  this  court. 

J.  T.  Mareauj  for  motion.     T.  F.  Mcwming,  opposed. 

Finoh,  J.  The  motion  to  dismiss  this  appeal  is  founded  upon  the 
fact  that  the  appellant,  who  was  defendant  in  an  action  of  partition,  and 
by  the  judgment  rendered  was  awarded  a  proportion  of  the  proceeds 
resulting  from  a  sale  ordered  by  the  court,  accepted  those  proceeds  after 
his  appeal  was  perfected,  and  took  also  the  costs  allowed  to  him  by  the 
judgment.  His  notice  of  appeal  was  served  March  13,  1886,  and  the 
referee  appointed  to  make  the  sale  swears  that  he  paid  the  share  awarded 
to  the  defendant  by  two  checks,  dated  respectively  the  seventeenth  and 
twenty-fourth  of  the  following  April,  botn  of  which  have  been  paid  by 
the  bank  upon  the  defendant's  indorsement.  It  is  not  denied  that  he 
could  not  be  permitted  at  the  same  time  to  take  the  fruit  of  the  judg- 
ment, and  appeal  from  it  as  erroneous  or  wrong,  but  it  is  contended  m 
the  present  case  that  no  such  inconsistency  exists  because  the  whole 
controversy  concerns  a  fund  other  than  the  residue,  a  share  of  which  the 
defendant  accepted ;  or,  in  substance,  that  what  the  defendant  took,  he 
would  be  entitled  to  retain  in  any  conceivable  disposition  of  the  case. 
Clewes  v.  Dickinson,  8  Cow.  328 ;  Knapp  v.  JSrown9  45  N.  Y.  207. 
We  are  not  able  to  concur  in  a  view  of  the  situation  which  would  make 
those  authorities  applicable.  The  litigation  involved  a  question  of 
advancements.  The  court  found  that  $57,500  had  been  advanced  to 
the  defendant  and  $15,000  to  the  plaintiff ;  and  awarded  to  the  latter 
the  difference  of  $42,500,  to  be  first  paid  out  of  the  proceeds  of  sale 
for  equality  of  partition,  dividing  the  residue  equally  between  the  two 
parties.  The  defendant's  notice  of  appeal  is  from  the  interlocutory  and 
the  final  judgment,  and  not  from  any  alleged  separable  or  independent 
portion  which  left  the  rest  unaffected  and  unassailed. 

So  far  as  the  division  of  proceeds  is  concerned  we  cannot  discover 
any  such  separable  or  independent  portion  to  which  the  appeal  could 
have  been  limited.  The  amount  of  the  residue  must  necessarily  depend 
upon  the  amount  of  the  advancements  adjudged  to  have  been  made. 
Tnose  to  the  defendant  are  alleged  in  the  complaint  to  have  consisted 
of  certain  parcels  of  real  estate,  the  value  of  which  is  not  stated,  and 
which  value  necessarily  became  the  subject  of  proof.  If  the  judgment 
should  be  reversed,  the  plaintiff  on  a  new  trial  will  beat  liberty  to  show, 
and  may  possibly  establish,  that6uch  value  was  greater  than  the  $57,500, 
or  that  the  advancements  to  himself  were  less  than  the  $15,000,  and  in 
either  event  the  sum  first  payable  to  him  from  the  proceeds  would  be 
increased,  and  as  a  consequence  defendant's  share  of  the  residue  lessened. 
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He  stands  thus  in  the  attitude  of  holding  the  fruit  of  the  judgment  to 
which  he  may  not  be  entitled  if  his  appeal  succeeds,  and  yet  persisting 
in  his  appeal  The  trouble  is  that  he  cannot  gain  the  right  to  recover 
more  without  incurring  the  hazard  of  recovering  less. 

But  it  is  further  insisted  that  he  took  his  share  of  the  residue  with 
the  plaintiffs  consent,  and  under  an  arrangement  which  nevertheless 
contemplated  the  prosecution  of  the  appeal.  The  proof  of  this  is  sought 
to  be  deduced  from  an  affidavit  of  the  defendant's  attorney.  He  swears 
that  just  before  the  entry  of  judgment  he  declared  his  client's  purpose 
to  appeal,  and  thereupon  the  plaintiff's  attorney  expressing  a  desire  not 
to  have  proceeding  stayed,  and  to  be  at  liberty  to  collect  and  receive  the 
sum  awarded,  it  was  finally  agreed  that  he  might  do  so  upon  assigning 
to  the  referee  in  trust,  a  mortgage  as  security  for  any  restitution  which 
might  be  ordered.  That  assignment  and  a  covenant  of  restitution  were 
executed  April  1,  1886,  and  after  the  appeal  had  been  taken.  The  affi- 
davit further  showed  that  the  plaintiff's  attorney  frequently  said  that 
there  was  no  need  of  tying  up  the  proceedsof  the  sale,  but  that  a  speedy 
sale  and  distribution  was  desirable.  It  is  to  be  noticed  that  the  affidavit 
asserts  no  negotiations,  except  as  to  the  right  of  the  plaintiff  to  get  his 
money,  and  to  prevent  a  stay  which  would  hinder  that  result;  and  does 
not  claim  that  any  thing  was  said,  or  any  agreement  made  relating  to  the 
share  awarded  to  the  defendant.  It  shows  only  that  the  plaintiff  wanted 
his  money ;  that  he  could  not  get  it  if  the  defendant  on  his  appeal  effec- 
ted a  stay  of  proceedings ;  that  security  was  given  to  obviate  the  need  of 
that  stay ;  and  what  was  said  about  not  tying  up  proceeds  and  expedit- 
ing the  anpeal  naturally  referred  to  that  negotiation  and  related  to  that 
enort  Tne  defendant  s  silence  as  to  his  own  share  is  made  more 
emphatic  by  the  affidavit  of  the  plaintiff's  attorney  that  he  never 
uttered  a  word  about  defendant's  treatment  of  the  residue  awarded  to 
him,  or  in  any  manner  recognized  the  appeal  after  that  share  was 
accepted.  It  is  not  possible  to  infer  a  consent  or  waiver.  The  defend- 
ant aoes  not  claim  that  his  act  was  inadvertent  and  without  conscious- 
ness of  the  question  it  might  raise.  It  he  did  that  and  offered  to  restore 
the  money  received  to  its  official  custodian  pending  the  appeal,  the 
question  would  assume  a  more  hopeless  shape.  But  he  stood,  and  stands 
here  upon  his  right.  While  we  cannot  help  thinking  that  some  mis- 
understanding has  existed,  and  should  be  glad  to  sustain  the  appeal 
taken,  we  can  find  no  just  ground  upon  which  to  rest  such  a  decision. 

The  order  of  the  general  term  should  be  reversed,  and  the  appeal 
dismissed,  with  costs. 

All  concur. 

Order  reversed. 


Alexander,  Etc.,  JResp?t,  v.  Stjmneb,  AppPt. 

January  18,  1887. 

Wm.  W.  Badger,  for  appellant.    J.  T.  Marean,  for  respondent. 

Per  Cuklajc.     We  think  the  case  shows  that  the  item  of  $122.50, 
with  interest  from  November  19, 1877,  credited  by  the  referee  to  the 


Digitized  by 


Google 


110  The  Eastern  Repobter.  [M<L 

plaintiffs  intestate,  for  interest  paid^by  him  at  that  date  on  the  Philips 
mortgage,  was  charged  and  allowed  in  the  prior  action  brought  by  the 
defendant's  husband  against  the  intestate,  as  a  counter  claim  in  that 
action.  It  should  not,  therefore,  have  been  allowed  again  in  this 
action.  With  this  exception  we  think  the  findings  of  the  referee  were 
justified  by  the  evidence,  or,  at  least,  that  there  was  not  such  an  absence 
of  evidence  in  respect  to  any  of  them  that  this  conrt  can  interfere  with 
his  conclusion.  An  order  shonld  be  entered  reversing  the  judgment 
and  directing  a  new  trial,  with  costs  to  abide  the  event,  unless  the  plain- 
tiff stipulates  to  deduct  therefrom  the  credit  of  $122.50,  and  interest, 
and  the  costs  embraced  therein,  and  to  pay  the  costs  of  the  appeal  to 
this  court,  in  which  case  the  judgment,  as  modified!  is  affirmed,  without 
costs  to  the  plaintiff. 

All  concur. 

Judgment  affirmed. 


MARYLAND  COURT  OF  APPEALS. 


BURROUGHS  V.  GAITHER. 
December  10,  1886. 

When  a  court  of  equity,  upon  assuming  control  of  a  trust,  finds  that  the  property 
has  been  sold  for  taxes  and  the  title  is  about  to  pass  to  strangers,  it  is  its  duty  to 
take  advantage  of  the  privilege  of  redemption,  and  where  there  are  no  other 
means  of  raising  the  necessary  funds,  the  court  has  power  to  sell  or  mortgage  a  part 
in  order  to  secure  as  much  as  possible  from  the  impending  vis  major.  For  the  pur- 
pose of  protecting  the  rights  of  the  eestuis  que  trust,  the  court  is  clothed  with  all 
thepower  of  absolute  ownership  and  may  exercise  this  power  through  its  receivers. 

The  report  of  the  receivers  states  that  they  negotiated  the  loan  at  seven  per 
cent.  The  extra  one  per  cent  was  retained  by  the  lender  as  a  premium.  This 
was  unquestionably  usury,  and  in  an  ordinary  case  between  individuals  would, 
if  properly  relied  upon,  and  at  the  proper  stage  of  the  foreclosure  proceedings,  be 
eliminated  from  the  mortgage  debt.  The  lender  dictated  his  own  terms,  and  the 
court,  acting  for  the  eestuis  que  trust,  having  accepted  these  as  for  their  benefit, 
they  cannot  now  interpose  the  objection,  as  against  the  mortgagee,  that  he  has 
exacted  usury  from  them.  The  court  made  an  order  commanding  the  defendant  or 
some  of  them  to  bring  the  money  due  on  the  mortgage  into  court  on  or  be- 
fore a  given  day  "  otherwise  a  decree  wUl  be  passed  "  for  a  sale  of  the  mortgaged 
premises.     Held,  that  such  an  order  was  not  appealable. 

Appeal  from  the  circuit  court  for  Prince  George's  county.  In  equity. 

The  record  in  this  case  is  quite  voluminous  arid  contains  much  that 
has  no  bearing  upon  the  questions  which  the  present  appeal  presents 
for  review,  and  only  such  of  the  facts  and  proceedings  as  bear  upon 
those  questions  need  be  stated. 

The  record  shows  that  Eichard  D.  Burroughs  died  in  1870,  leaving  a 
will  by  which  he  devised  all  his  real  and  personal  estate  to  his  only  son 
and  child,  John  W.  Burroughs,  to  hold  the  same  "  in  trust  for  the  chil- 
dren of  my  said  son  and  Mary  E.,  his  wife,  now  living  or  that  may  here- 
after be  born."  He  then  devised  "  all  the  rents,  issues  and  profits  of 
my  said  real  and  personal  estates  to  my  said  son,  to  be  disposed  of  as  he 
may  think  proper  for  the  maintenance,  education  and  advancement  of 
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his  children  now  or  hereafter  to  be  born,"  and  then  directed  that  when 
the  youngest  child  of  said  son  shonld  arrive  "  at  the  age  of  twenty-one 
years,  then  all  my  estate,  both  real  and  personal,  devised  in  trust  as 
aforesaid,  shall  be  equally  divided  among  them  in  fee-simple,  share  and 
share  alike,"  and  he  appointed  his  said  son  his,  executor.  The  will, 
which  was  executed  in  1861,  also  contained  a  clause  to  the  effect  that 
his  eon  should  "  not  be  responsible  to  his  said  children  for  the  principal 
or  interest  of  the  said  rents,  issues  and  profits,"  but  by  a  codicil  executed 
in  October,  1870,  shortly  before  his  death,  the  testator  revoked  this 
clause  and  expressly  declared  that  his  son  "  shall  be  held  responsible 
and  legally  bound  to  his  children  for  the  rents,  issues  and  profits  of  ray 
estate,  real  and  personal,  devised  to  him  under  the  provisions  of  my  said 
will,  and  to  be  disposed  of  and  appropriated  as  thereby  directed."  The 
will  also  gave  a  legacy  of  $1,000  to  a  niece  of  the  testator.  The  chil- 
dren of  the  trustee  are  seven  in  number,  three  sons  and  four  daughters. 
The  real  estate  was  a  large  farm  in  Prince  George's  couuty,  containing 
about  eight  hundred  and  thirty-nine  acres  with  a  dwelling-house  and 
all  the  usual  and  necessary  farm  buildings  thereon,  and  the  personalty 
consisted  of  the  furniture  in  the  house  and  the  stock,  crops  and  farm- 
ing implements  upon  and  used  in  the  cultivation  of  the  farm.  It  is  not 
clearly  shown  what  was  the  value  of  the  entire  property,  but  it  appears 
to  have  been  assessed  for  the  purpose  of  taxation  at  $20,010,  and  ot  this 
sum,  as  may  be  inferred  from  what  is  stated  in  the  record,  at  least 
$15,000  or  $18,000  is  represented  by  the  real  estate. 

The  trustee  took  possession  of  the  property  both  as  trustee  and  exec- 
utor, but  did  nothing  in  the  latter  capacity  except  to  return  an  inven- 
tory of  the  personal  estate  to  the  orphans'  court,  nor  did  he  take  any 
steps  in  either  capacity  to  invoke  the  aid  of  a  court  of  equity  until  the 
25th  of  September,  1876.  On  that  day  he  filed  a  bill  as  executor,  in 
which,  amoug  other  things,  he  charged  that  the  testator  left  debts  to  a 
considerable  amount ;  that  the  personal  estate  was  of  small  value  and 
insufficient  to  pay  these  debts  and  the  legacy  of  $1,000,  and  he  paid  the 
same  out  of  his  own  private  funds  ;  that  for  the  sums  so  paid  and  his 
commissions  as  executor,  amounting  in  all  to  $4,115.52,  he  was  entitled 
to  be  reimbursed  out  of  the  estate  of  the  testator.  The  bill  then  prays 
that  a  decree  may  be  passed  appointing  a  trustee  with  power  to  sell  or 
mortgage  a  part  of  the  real  estate  in  order  to  raise  a  sum  sufficient  to 
pay  this  claim  of  the  complainant  and  for  general  relief. 

All  the  children  were  made  parties  to  this  bill  and  were  all  sum- 
moned except  one  who  afterward  appeared  by  counsel,  but  no  answers 
were  filed  until  the  21st  of  June,  1878,  when  Catharine,  the  eldest 
daughter,  who  was  then  of  age,  filed  her  answer,  and  on  the  same  day  upon 
leave  granted,  filed  a  cross-bill  in  which  she  charged  her  father,  the  trus- 
tee, with  gross  mismanagement  of  the  estate,  ana  among  other  matters 
averred  that  the  taxes  thereon  since  the  year  1873  had  not  been  paid, 
and  that  the  property  had  been,  on  the  5th  of  April,  1879,  sold  to  pay 
the  same,  for  the  sum  of  $1,754.91,  and  that  proceedings  are  now  pend- 
ing for  the  confirmation  of  that  sale.  The  bill  prays  for  an  account  from 
the  trustee,  for  an  injunction  restraining  him  from  committing  waste 
and  from  disposing  of  the  crops,  for  his  removal  and  the  appointing 
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of  another  trustee  in  his  place,  and  for  the  appointment  of  a  receiver, 
in  the  meantime,  to  collect  the  rents  and  profits,  and  to  dispose  of  the 
crops  for  the  purpose  of  paying  the  accruing  taxes  and  redeeming  the 
property  from  the  tax^ale  already  made.  The  injunction  was  granted 
as  prayed,  and  the  motion  for  a  receiver  set  down  for  hearing. 

To  this  cross-bill  all  the  other  children,  as  well  as  the  trustee,  were 
made  defendants.  Those  of  the  children  who  were  minors  filed  a 
formal  answer  by  their  guardian  ad  litem,  and  two  of  them,  who  were 
then  adults,  answered  admitting  the  averments  of  the  bill  to  be  true. 
The  trustee  in  his  answer  denied  the  material  allegations  of  the  bill, 
averred  that  he  had  applied  the  income  of  the  property  in  accordance 
with  the  terms  of  the  trust,  and  explained  at  length  his  application  of 
the  same  as  well  as  the  condition  of  the  property  itself.  He  admits, 
however,  that  the  whole  real  estate  had  been  sold  for  taxes  as  stated  in 
the  bill,  and  averred  that  it  was  bid  in  at  the  sale  in  the  name  of 
"  Samuel  C.  Busey  and  James  II.  Saville,  trustees  of  Mary  E.  Bur- 
roughs," the  wife  of  this  defendant,  that  this  sale  had  been  reported  to, 
and  ratified  by  the  court,  but  he  has  no  information  upon  what  trusts 
the  property  was  bought  or  is  proposed  to  be  held  by  said  trustees. 

Tne  motion  for  the  appointment  of  a  receiver  was  heard  after  all  the 
parties  in  interest  had  thus  been  brought  before  the  court,  and  had 
answered  the  cross-bill.  The  court,  in  its  opinion,  declined,  for  reasons 
stated,  to  remove  tiie  trustee,  and  by  an  order  filed  on  the  19th  of  Jan- 
uary, 1880,  appointed  two  receivers  "  with  full  power  and  authority  to 
take  possession  of  the  said  estate,  real  and  personal,  and  to  manage  the 
same  under  the  direction  of  the  court,  from  time  to  time  to  sell  and 
dispose  of  the  crops  raised  and  to  be  raised  upon  the  said  real  estate, 
and  to  receive  all  other  income,  rents,  issues  and  profits  of  the  said 
estates  and  to  hold  and  apply  the  same  under  the  directions  and  orders 
of  this  court,  and  to  account  therefor  from  time  to  time  at  least  yearly, 
or  oftener  if  required  by  the  court." 

The  receivers  gave  bond,  and  the  19th  of  January,  1880,  filed  a  peti- 
tion in  the  case  setting  out  that  it  was  indispensably  necessary  for  the 
continuance  of  the  trust  and  the  preservation  of  the  trust  property,  that 
the  real  estate  should  be  redeemed  from  the  tax  sale,  that  they  had  no 
means  in  hand  with  which  to  redeem  it,  and  that  the  time  for  redemp- 
tion would  expire  on  the  fifth  of  April  following,  and  they,  therefore, 
asked  the  court  to  give  them  authority  to  sell  or  mottgage  a  portion  of 
the  real  estate  in  order  to  raise  a  fund  for  that  purpose.  On  this  peti- 
tion the  court  on  the  same  day  passed  an  order  empowering  them  in 
their  discretion  to  sell  or  mortgage  a  part  of  the  real  estate  in  order  to 
redeem  the  whole  from  this  tax  sale,  and  in  case  they  determined  to 
mortgage,  they  were  authorized  to  raise  a  sum  sufficient  "  to  redeem  the 
said  lands  from  the  said  taxes  and  to  pay  the  expenses  attending  the 
negotiation  of  said  mortgage,  and  upon  receipt  of  the  money  to  execute 
a  good  and  sufficient  deed  of  mortgage  for  the  pnrpose  of  securing  the 
money  borrowed  and  the  interest  to  accrue  thereon." 

Acting  under  this  authority  the  receivers  negotiated  a  loan  from  R. 
W.  Templeraan  for  three  years,  and  gave  him  a  mortgage  for  $2,600 
on  part  of  the  real  estate  consisting  of  four  hundred  and  fifty-nine 
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acres.  The  mortgage  bears  date  the  18th  of  March,  1880.  It  refers 
to  and  recites  the  order  of  the  court  which  gave  the  receivers  their 
authority  to  act,  and  contains  the  conditions  and  covenants  usual  in 
mortgages  executed  under  article  64  of  the  Code.  Templeman  after- 
ward assigned  the  mortgage  to  Mr.  Thomas  H.  Gaither.  The 
receivers  made  their  report  on  the  13th  of  April,  1880,  and  after  stat- 
ing fully  the  execution  of  the  mortgage  and  the  terms  and  rate  of 
interest — seven  per  cent — upon  which  the  loan  was  made,  they  submit 
as  part  of  their  report,  a  statement  that  they  had  received  from  Tem- 
pleman, the  mortgagee,  the  net  sum  of  $2,423.10,  and  had  left  in  his 
nands  $175.90  which  consisted  of  premium,  commissions,  f§es,  and  other 
expenses  attending  the  negotiation  of  the  mortgage.  They  then  state 
that  of  the  sum  received  they  had  applied  $2,012,  being  the  amount  for 
which  the  property  was  sold  at  the  tax  sale  with  fifteen  per  cent  interest 
thereon  as  required  by  the  tax  laws  to  the  credit  of  the  tax  sale  case, 
that  they  had  paid  $41  premium  for  insurance  as  required  by  a  covenant 
to  that  effect  in  the  mortgage,  and  $183  for  the  unpaid  taxes  for  the 
year  1879,  and  that  there  was  left  the  sum  of  $187 JO  in  their  hands, 
unexpended. 

On  the  29th  of  April,  1880,  one  of  the  daughters  moved  the  court  to 
vacate  the  order  of  the  29th  of  January,  1880,  upon  the  grounds,  first, 
that  it  was  obtained  without  any  notice  to  the  parties  interested,  and 
second,  that  it  was  unnecessary  because  the  parties  who  bid  in  the  prop- 
erty at  the  tax  sale  "  would  have  willingly  quit-claimed  and  conveyed  all 
the  interest  they  might  have  acquired  by  said  tax  sale  for  the  benefit 
of  the  children  interested."  No  action  appears  to  have  been  taken  upon 
this  motion,  thoagh  the  receivers  in  their  report  referred  to  it,  and 
requested  the  court  to  direct  them  whether  they  should  resist  it. 

On  the  6th  of  March,  1883,  when  the  mortgage  was  about  to  mature, 
the  receivers  filed  another  petition.  In  this  they  refer  to  their  report 
of  the  13th  of  April,  1880,  and  make  it  part  of  their  present  petition. 
They  state  that  the  amount  about  to  become  due  was  the  principal  sum 
of  $2,600  for  which  the  mortgage  was  given  and  the  last  semi-annual 
interest  note,  and  that  they  had  no  funds  of  the  estate  wherewith  to 
pay  this  debt.  They,  therefore,  asked  the  court  to  pass  an  order 
authorizing  them  to  renew  the  mortgage,  or  to  raise  by  a  new  mort- 
gage on  the  same  property  u  a  sum  sufficient  to  pay  the  said  mortgage 
debt  and  interest,  and  to  cover  the  expenses  of  the  said  renewal  or 
negotiation  of  a  new  mortgage,"  and  the  court  on  the  same  day  passed 
an  order  authorizing  them  "  to  execute  a  new  mortgage  "  of  the  same 
land  to  pay  the  saia  mortgage  debt  and  interest  and  the  commissions 
and  expenses  of  negotiating  the  said  mortgage.  No  appeal  was  ever 
taken  irom  this  order  by  any  of  the  parties  in  interest.  The  receivers 
thereupon  obtained  from  Gaither,  tne  assignee  of  the  mortgage,  an 
agreement  in  writing  "to  extend  the  payment  of  the  said  mortgage 
debt  for  the  period  of  three  years  from  the  18th  of  March,  1883,  in 
consideration  that  the  receivers  have  executed  six  semi-annual  interest 
notes  for  the  interest  to  become  due  on  the  said  mortgage  debt  during 
the  said  period  of  extension  and  in  further  consideration  that  the  said 
receivers  have  agreed  to  pay  the  said  Richard  W.  Templeman,  his  agent, 
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two  and  one-half  per  cent  commissions,  viz.:  the  sum  of  $65  for  said 
renewal/'  This  agreement  was  also  signed  by  Templenian,  and  was 
reported  to  the  court  by  the  receivers  in  a  report  made  on  the  6th  of 
February,  1884. 

On  the  last-mentioned  day  the  receivers  also  made  another  report 
accompanied  by  an  account  in  which  they  set  out  at  length  how  they 
had  managed  and  applied  the  income  of  the  trust  estate  and  the  then 
condition  of  the  property.  In  this  report  they  ask  that  their  commis- 
sions as  receivers  may  be  fixed  and  allowed,  and  again  refer  to  the  mort- 
§age  and  its  renewal  and  ask  to  be  allowed  proper  compensation  for 
leir  services  in  this  matter,  as  well  as  the  expenses  of  one  of  them 
incurred  in  visiting  Baltimore  on  this  business.  They  suggest  that  cer- 
tain woodland  or  the  timber  therefrom  should  be  sold  to  pay  this  mort- 
gage debt,  and  further  6tate  that  out  of  the  proceeds  of  the  original 
loan  they  had  retained  $187.10  "  as  a  fee  for  tneir  services  in  filing  the 
petition  and  procuring  the  order  to  negotiate  the  said  mortgage  loan 
and  in  negotiating  the  same  and  disbursing  the  proceeds  of  said  loan." 
On  this  report  the  court  passed  an  order  referring  the  same  to  the  auditor 
with  directions  to  examine  and  report  upon  the  account  which  accom- 
panied it.  By  this  order  also  the  court  fixed  the  commissions  to  be 
allowed  the  receivers,  and  directed  "that  they  be  allowed  the  sum  of 
$187.10  "  for  the  services  specified  in  their  report,  and  also  "a  fee  of 
$50  for  their  services  in  procuring  a  renewal  of  the  said  mortgage  loan," 
and  $4  for  the  expenses  of  one  of  them — Air.  Chew  —  in  visiting 
Baltimore  on  this  business.  The  suggestion  as  to  a  sale  of  part  of  the 
real  estate  for  the  purpose  of  paying  the  mortgage  was  reserved  for  the 
further  action  of  the  court.     No  appeal  was  taken  from  this  order. 

John  W.  Burroughs,  the  trustee,  died  in  November,  1884,  and  the 
court,  on  the  4th  of  August,  1885,  appointed  Mary  E.  Burroughs,  his 
widow  and  the  mother  of  the  cestuis  que  trusty  trustee  in  his  place. 
This  appointment  was  made  upon  the  application  of  the  eldest  daughter 
and  her  husband,  and  with  the  assent  of  all  the  other  children.  At 
this  time  four  of  the  children  were  adults  and  three  were  still  minors, 
the  youngest  being  about  thirteen  vears  of  age. 

On  the  4th  of  February,  1886,  snortly  before  the  expiration  of  the 
period  of  renewal  of  extension,  Mr.  Gaither,  the  assignee  of  the  mort- 
gage, filed  a  petition  in  the  case.  In  this  the  petitioner  refers  to 
the  order  of  court  of  the  29th  of  January,  1880,  authorizing  the 
receivers  to  mortgage  a  part  of  the  land  to  redeem  the  whole  from  a  tax 
sale,  their  execution  of  the  mortgage  to  Templeman,  and  his  assign* 
ment  of  it  to  the  petitioner,  the  latter's  agreement  to  extend  or  renew 
the  same,  which  extension  and  renewal  ne  avers  was  authorized  and 
ratified  by  the  court  by  its  order  of  the  6th  of  March,  1883,  and 
exhibits  the  mortgage  as  part  of  his  petition.  He  then  avers  that  he 
holds  the  original  note  for  the  principal  of  the  mortgage  debt  and  one 
renewal  interest  note  which  will  fall  due  on  the  18th  of  March  1886; 
that  by  the  covenants  in  the  mortgage  the  receivers  agreed  to  pay  taxes 
and  keep  the  improvements  insured  ;  that  the  taxes  for  the  years  1884 
and  1885  are  unpaid,  and  that  the  insurance  policy  has  expired  and  is 
no  longer  in  force.     He  further  avers  that  by  these  breaches  of  cove- 
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nant  the  whole  mortgage  debt  has,  by  the  terms  of  the  mortgage,  now 
become  due  and  demandable ;  that  the  surviving  receiver—  the  other 
having  died  in  March,  1884  —  had  been  discharged  from  any  further 
management  of  the  trust  estate,  by  an  order  passed  in  December,  1885 
—  which  order  does  not  appear  in  the  record  —  and  he,  therefore,  prays 
the  court  to  pass  an  order  directing  a  sale  of  the  mortgaged  property, 
w  or  so  much  thereof  as  may  be  necessary  for  the  payment  of  the  said 
indebtedness  now  due  from  said  receivers,"  upon  sucn  terms  and  in  such 
manner  as  the  court  may  prescribe.  The  court  set  this  petition  down 
for  hearing,  and  directed  a  copy  of  the  order  to  be  served  on  the  solicitor 
for  the  trustee  and  the  surviving  receiver.- 

The  trustee  and  all  the  children  — the  three  minors  by  their  mother 
and  guardian  ad  litem  —  then  came  in  and  filed  an  answer  to  this 
petition  in  which  they  set  up  various  defenses  and  objections  to  the 
passage  of  an  order  such  as  the  petition  prays  for.  T'hey  admit  the 
passage  of  the  order  of  the  29th  of  January,  1880,  but  aver  that  it  was 
obtained  without  due  proceedings.  They  admit  that  the  receivers 
claim  to  have  borrowed  $2,600  from  Templeman,  but  deny  that  they 
ever  received  from  him  any  such  amount,  or  that  it  was  necessary  to 
borrow  that  sum  to  redeem  the  property  from  the  tax  sale,  but  on  the 
contrary  they  aver  that  the  amount  required  for  that  purpose  was  only 
$2,012,  and  that  the  remaining  $588  was  an  improvident  waste.  They 
admit  that  the  receivers  executed  paper  purporting  to  be  a  mortgage 
to  Templeman,  but  deny  that  the  title  to  the  land  was  ever  in  them  as 
receivers,  or  that  they  had  or  had  conferred  on  them  any  power  or 
authority  to  mortgage  said  lands,  and  they  aver  that  the  dry  legal  title 
waa  in  the  trustee  and  he  did  not  even  sign  the  alleged  mortgage. 
They  further  allege  that  an  exhibit,  which  they  make  part  of  their 
answer,  is  a  true  statement  taken  from  the  accounts  of  the  receivers  of 
their  transactions  concerning  this  pretended  loan,  which  they  crave 
leave  to  surcharge  and  falsify,  and  that  the  amount  therein  alleged  to 
have  been  paid  to  Templeman,  as  for  commissions  and  expenses,  was, 
in  fact,  gross  usury,  extortion,  and  fraud,  and  was  retained  by  him  in 
fraud  of  these  defendants,  and  without  any  previous  authority  of  the 
court  They  also  aver  that  the  amount  retained  by  the  receivers  as 
compensation  for  their  services  and  expenses  was  unconscionable  and 
excessive  and  a  fraud  upon  these  defendants,  and  that  all  orders  in 
relation  to  this  alleged  mortgage  and  allowances  were  obtained  without 
notice  to  any  of  the  defendants,  none  of  whom  save  one  were  repre- 
sented by  counsel.  They  admit  that  Templeman  assigned  this  pretended 
mortgage  to  the  petitioner,  and  that  the  latter  agreed  with  the  receivers 
to  extend  the  payment  thereof  for  the  period  oi  three  years,  but  they 
deny  that  this  extension  or  renewal  in  any  manner  altered  its  character 
or  cured  its  defects,  and  they  allege  that  to  all  intents  and  purposes  it 
remained  the  same  transaction  chargeable  with  the  same  infirmities  and 
objections  to  which  the  original  transaction  was  liable. 

They  further  allege  that  the  receivers  paid  Templeman  $65  for  pre- 
tended services  in  connection  with  this  renewal,  and  paid  themselves 
$54,  although  in  fact  no  services  were  rendered  by  either  of  them  in 
that  connection.     They  admit  that  this  renewal  was  authorized  and 
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ratified  by  the  order  of  the  6th  of  March,  1883,  but  they  allege  that  this 
order  was  obtained  by  fraud,  misrepresentation  and  concealment,  and 
without  notice  to  any  of  the  defendants,  or  any  one  for  them.  They 
admit  the  breaches  of  covenant  alleged  in  the  petition,  but  charge  that 
such  breaches  resulted  from  the  gross  mismanagement  and  carelessness 
of  the  receivers ;  and  they  again  deny  the  validity  of  the  mortgage  or 
that  the  petitioner  has  any  right  to  a  foreclosure  thereof,  or  to  a  sale  of 
the  land  oy  reason  of  the  negligence  and  misconduct  of  the  receivers 
set  forth  in  the  petition.  Tney  admit  that  by  an  order  passed  Decem- 
ber, 1885,  the  surviving  receiver  was  discharged  from  any  future  man- 
agement of  the  trust  estate,  and  from  liability  for  such  of  it  as  has 
already  passed  to  and  is  now  in  possession  of  the  present  trustee,  but 
they  again  deny  all  and  all  manner  of  right  on  the  part  of  the  petitioner 
to  interfere  herein  by  virtue  of  any  covenant  contained  in  this  pre- 
tended mortgage,  or  by  reason  of  any  acts  of  omission  or  commission 
on  the  part  of  the  receivers  or  either  of  them.  They  admit  the  right 
of  the  petitioner  to  intervene  in  the  cause  as  a  creditor  of  the  estate  to 
the  extent  he  may  be  able  to  show  that  he  is  a  bona  fide  creditor  thereof, 
but  they  reserve  all  rights  of  impeachment  for  mistake,  waste,  fraud  or 
usury,  "  and  they  hereby  tender  themselves  ready  to  pay  or  procure  to 
be  paid  in  such  manner  as  the  law  and  facts  will  permit,  whatever 
upon  strict  proof  and  proper  accounting  may  be  justly  found  to  be  due 
said  petitioner,  as  well  as  to  all  other  persons  claiming  to  be  creditors 
of  said  estate." 

No  proof  was  taken  in  support  of  any  of  the  averments  of  this  answer, 
but  the  cause  was  argued  and  submitted  on  the  petition,  answer  and 
antecedent  proceedings  in  the  case,  and  the  court,  on  the  11th  of  March, 
1886,  passed  an  order  directing  the  defendants  to  "  bring  into  this  court 
on  or  before  the  fifteenth  day  of  May  next,  to  be  paid  to  the  -said 
Thomas  H.  Gaither,  assignee  of  the  mortgage,  the  sum  of  $2,600, 
seeured  by  said  mortgage,  with  all  legal  interest  due  thereon  to  the  date 
of  said  payment,  otherwise  a  decree  will  be  passed  by  the  court  for  the 
sale  of  said  real  estate  mentioned  in  said  mortgage,  or  so  much  thereof 
as  will  raise  a  sufficient  sum  to  liquidate  the  amount  then  due  upon  the 
mortgage  and  the  expenses  of  said  sale." 

From  this  order  all  the  defendants  who  answered  the  petition  entered 
an  appeal,  and  the  affidavit  of  one  of  them  states  that  the  appeal  "  is 
based  upon  what  she  and  the  other  defendants  believe  to  be  good  and 
sufficient  grounds  of  defense,  and  that  the  same  is  interposed  for  the 
bona  fide  purpose  of  testing  the  validity  of  said  mortgage  and  the 
liability  of  the  estate  thereunder,  and  is  not  interposed  for  the  pur- 
pose of  delay." 

Judges  sitting,  Alvet,  Ch.  J.,  Miller,  Bryan,  Trllott  and  Rob- 
inson, JJ. 

Joseph  H.  Savilley  for  appellants.     George  R.  Gmther,  Jr.f  and 
William  Stanley >  for  appellee. 

Miller,  J.  There  is  no  difficulty  as  to  the  construction  of  the  trust 
created  by  the  will  of  Richard  D.  Burroughs  and  the  codicil  thereto.  It 
is  plain  that  his  son,  the  trustee  named  in  the  will,  took  no  beneficial 
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interest  whatever  either  in  the  trust  property  itself  or  the  income 
therefrom. 

He  held  the  property  in  trust  for,  and  was  bound  to  apply  all  its  income 
to,  "the  maintenance,  education  and  advancement,"  of  nis  children,  and 
to  do  this  until  the  youngest  child  attained  the  age  of  twenty-one  years. 
Nor  can  there  be  any  doubt  as  to  its  being  a  trust  over  which  a  court  of 
equity  had  jurisdiction.  Such  a  court  could  assume  the  entire  control 
and  management  of  the  property  whenever  its  interposition  was 
invoked  by  proper  proceedings  on  the  part  of  either  the  trustees  or  the 
cestui  que  trust.  It  could  remove  the  trustee  for  misconduct  and 
appoint  another  in  his  place,  or  fill  the  vacancy  in  case  of  his  death. 
Such  control  was  assumed  in  this  case  by  the  order  of  the  19th  of 
January,  1880,  appointing  receivers.  AH  the  parties  in  interest  were 
then  before  the  court  under  the  cross-bill,  and  answered  thereto,  the 
minor  children  having  their  mother  as  their  guardian  ad  litem,  and  it  is 
conceded  this  order  was  duly  and  regularly  passed.  From  its  terms  it 
is  apparent  the  receivers  were  not  appointed  for  a  temporary  purpose 
merely,  but  were  to  continue  to  act  so  long,  at  least,  as  the  then  trustee 
should  retain  his  position.  It  gave  them  full  power  to  take  possession 
of  the  estate,  to  manage  it,  and  to  receive  and  disburse  its  income, 
under  the  orders  and  direction  of  the  court,  and  they  were  directed  to 
account  for  the  same  at  least  yearly,  or  oftener  if  required. 

Before  the  receivers  took  possession  the  whole  real  estate,  consisting 
of  a  large  farm  of  eight  hundred  and  thirty-nine  acres,  with  a  dwelling- 
house  and  other  improvements  thereon,  and  worth  at  least  $15,000  or 
$18,000,  had  been  sold  by  the  tax  collector  for  about  $1,700  for  taxes 
in  arrear.  This  sale  took  place  on  the  5th  of  April,  1879,  and  had 
been  reported  to  and  confirmed  by  the  court.  The  purchasers  were 
parties  who  had  no  interest,  legal  or  equitable,  in  the  trust  estate.  By 
the  tax  laws  the  owner  has  the  right  to  redeem  within  twelve  months 
from  the  date  of  sale  by  paving  to  the  purchaser  the  purchase-money, 
with  interest  thereon  at  the  rate  of  fifteen  per  cent  from  that  date. 
Act  of  1874,  chap.  483,  §  55.  More  than  nine  months  of  the  time 
for  redemption  had  expired,  when  the  receivers  entered  upon  the  dis- 
chaige  of  their  duties,  and  they  found  no  funds  on  hand  or  available 
from  the  income  wherewith  to  redeem  the  property  from  this  tax  sale, 
rhey  thereupon  reported  these  facts  to  the  court,  and  asked  for  authority 
to  sell  or  mortgage  a  part  of  the  property  in  order  to  enable  -them  to 
effect  this  redemption,  which  the  court  granted  by  its  order  of  the  29th 
of  January,  1880.  Acting  under  this  express  authority  the  receiver 
negotiated  the  loan  and  executed  the  mortgage  over  which  the  present 
controversy  arises,  and  we  shall  now  consider  the  objections  that  have 
been  made  to  it. 

First.  Its  validity  is  assailed,  and  to  this  point  most  of  the  argument  at 
bar  was  addressed.  The  appellants  contend  that  as  the  will  conferred  upon 
the  trustee  no  power  to  sell  or  mortgage  the  trust  property,  or  any  part  of 
it,  but  simply  gave  him  power  to  receive  the  income,  and  apply  it  for  the 
benefit  of  his  children,  neither  he  nor  the  receivers,  who  were  merely 
his  temporary  successors  in  the  management  of  the  estate  and  the 
receipt  and  disbursement  of  its  income,  had  any  authority  to  execute 
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this  mortgage,  and  no  such  authority  could  be  lawfully  conferred  upon 
them  by  the  court.  It  is  doubtless  true  as  a  general  proposition  that 
where  the  powers  and  duties  of  a  trustee  are  limited  and  defined  by 
the  terms  of  the  instrument  creating  the  trust,  neither  he,  nor  the 
court  under  whose  administration  the  trust  is  carried  on,  can  exercise 
any  other.  It  is  also  true  that  this  will  devoted  the  whole  income  to 
the  children,  and  made  no  provision  as  to  the  payment  of  taxes.  But 
it  must  be  remembered  that  the  testator  had  no  power  to  exempt  his 

})roperty  from  taxation,  and  that  taxes  are  by  law  made  a  lien  upon 
and,  and  that  this  lien,  which  may  be  enforced  by  a  sale,  overrides 
every  incumbrance  which  the  owner  may  place  upon  it,  and  is  inde- 
pendent of  any  disposition  he  may  make  of  it  by  will  or  otherwise.  It 
was,  therefpre,  part  of  the  duty  of  the  trustee  to  pay  the  taxes  out  of 
the  income  even  in  the  absence  of  any  provision  on  the  subject.  In 
fact,  the  terms,  "rents,  issues  and  profits,  as  used  in  this  will,  must  be 
understood  to  mean  such  income  as  arises  after  taxes,  as  well  as  the 
necessary  expenses  of  cultivating  the  farm  and  managing  the  trust, 
have  been  paid.  When  the  court,  therefore,  upon  assuming  control 
of  the  trust,  found  that  all  this  large  real  estate  had  been  sold  for  taxes 
for  a  sum  merely  nominal  in  comparison  with  its  value,  and  that  the 
title  to  it  was  about  to  pass  to  strangers,  the  effect  of  which  would  be  to 
break  up  -the  trust,  it  became  its  duty  to  act  at  once  for  the  benefit  of  the 
cestuis  que  trust,  most  of  whom  were  then  minors,  and  takes  advantage 
of  the  privilege  of  redemption  secured  by  the  tax  laws.  Under  such 
circumstances,  and  where  there  was  no  other  means  of  raising  the 
necessary  funds,  we  are  of  opinion  the  court  had  the  power  to  sell  or 
mortgage  a  part  in  order  to  rescue  the  whole,  or  as  much  of  it  as  pos- 
sible from  this  impending  vis  major.  It  was  a  power  derived  from  the 
necessity  of  the  case,  ana  one  which  every  prudent  owner  would  use  if 
he  found  his  property  in  such  a  dangerous  position. 

These  cestui*  que  trust  were  the  equitable  owners  of  the  property, 
and  a  court  of  equity  was  managing  it  in  their  interest  and  for  their 
benefit,  and,  in  such  an  emergency,  and  for  such  a  purpose,  we  think 
the  court  was  clothed  with  all  the  powers  of  absolute  ownership.  The 
court,  thus  having  the  power,  could  unquestionably  exercise  it  as  well 
through  the  agency  01  the  receivers  as  of  trustee.  Authority  was 
expressly  given,  and  the  receivers  borrowed  the  money  by  means  of 
this  mortgage,  and  applied  it  just  in  time  to  prevent  the  tax  title  from 
becoming  absolute  and  indefeasible.  No  objection  has  been  urged  to  the 
order  appointing  the  receivers,  but  looking  to  the  character  of  this  trust 
and  the  averments  of  the  cross-bill,  and  the  admissions  in  the  answer  of 
the  trustee,  we  think  the  court  should  have  removed  him,  and  appointed 
a  practical  farmer  or  man  of  business  in  his  place,  instead  of  retaining 
him,  and  appointing  two  lawyers  as  receivers,  to  do  the  work  of  man- 
aging this  farm  for  an  indefinite  period.  Such  appointment  seems  to 
us  to  have  imposed  an  unnecessary  burden  upon  the  estate.  But  had 
this  order  been  brought  up  on  appeal,  and  reversed,  this  court  would 
not  have  allowed  the  reversal  to  affect  this  mortgage,  or  any  rights 
of  the  mortgagee  thereunder.  So  far,  therefore,  as  its  validity  depends 
upon  the  power  of  the  court,  and  the  fact  that  the  court  authorized  it 
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to  be  executed  by  the  receivers,  instead  of  the  trustee,  we  have  no 
difficulty  in  sustaining  it. 

Second.  It  is  further  insisted  that  this  mortgage  is  invalid  because 
tbe  order  which  authorized  it  was  irregularly  and  unnecessarily  passed. 
The  grounds  upon  which  this  objection  rests  are  6tated  in  a  motion  to 
vacate  the  order  made  by  one  of  the  children  after  the  mortgage  had 
been  executed,  and  the  money  applied  by  the  receivers,  and  they  are, 
first,  that  it  was  obtained  without  any  notice  to  the  parties  interested ; 
and,  second,  that  it  was  unnecessary  for  the  reason  that  the  parties  who 
bid  in  the  property  at  the  tax  sale  would  have  willingly  quit-claimed 
and  conveyed  all  interest  they  might  thereby  have  acquired  for  the 
benefit  of  the  children  interested.  In  our  opinion  neither  of  these 
objections,  even  if  we  should  assume  that  such  objections  or  any  irregu- 
larity in  the  passage  of  the  order  could  affect  the  validity  of  the  mort- 
gage, can  be  sustained.  It  is  true  the  order  was  passed  on  the  same 
day  the  report  of  the  receivers,  showing  the  .perilous  condition  of  the 
estate,  and  applying  for  the  necessary  authority  to  save  it,  was  made. 
It  is  also  true  that  it  was  passed  without  any  preliminary  order  setting 
the  application  down  for  hearing,  and  requiring  notice  to  be  given  to 
the  cestui*  que  trust,  or  otherwise  bringing  them  in  to  show  cause 
against  the  application.  In  ordinary  cases  such  preliminary  order  would 
be  proper,  if  not  essential.  But  here  the  facts  that  the  tax  6ale  had 
taken  place  on  the  5th  of  April,  1879,  and  that  it  had  been  reported 
to  and  ratified  by  the  court,  were  well  known  to  the  parties  interested, 
and  were  not  only  undisputed,  but  had  been  charged  in  the  cross-bill, 
and  admitted  in  the  answers  thereto.  On  the  29th  of  January,  1880, 
when  the  application  was  made,  less  than  three  months  of  the  period  of 
redemption  remained,  and,  according  to  the  usual  chancery  practice, 
such  a  preliminary  order,  with  service  of '  notice,  would  have  taken  a 
large  part  of  this  tune,  and  the  interposition  of  any  objection,  even  the 
most  frivolous,  would  have  necessitated  a  hearing ;  while  one  which 
would  have  required  the  taking  of  testimony  would  have  postponed 
the  passage  of  the  order  still  longer.  Time  was  pressing,  ana  was, 
therefore,  an  important  element  to  be  considered  by  the  court.  It  was 
essential  the  receivers  should  have  ample  opportunity  to  negotiate  the 
loan,  and,  in  point  of  fact,  they  succeeded  in  obtaining  the  money  only 
seventeen  days  before  the  period  of  redemption  expired.  If  the  course 
now  insisted  upon  by  the  appellants  had  been  pursued,  it  would  in  all 
probability  have  resulted  in  a  defeat  of  the  important  object  sought  to 
be  accomplished.  We  are  clearly  of  opinion  that,  under  the  cir- 
cumstances, no  preliminary  order  was  necessary,  nor  would  it  have 
been  either  advisable  or  safe.  The  court  was  bound  to  act  promptly 
in  order  to  save  the  trust  and  the  trust  property,  and  we  approve  its 
action  in  this  respect.  As  to  the  other  objection,  we  find  that  it  does 
not  state  how  the  purchasers  became  the  trustees  of  Mrs.  Burroughs, 
or  how  they  or  she  could  have  been  compelled  to  convey  their  interest 
to  the  children.  It  is  true  she  was  their  mother,  but  she  took  no  inter- 
est under  the  will,  and  was  a  stranger  to  the  trust.  But  suppose  these 
parties  were  not  only  willing,  but  had  actually  made  this  transfer,  what 
would  have  been  the  result  ?     Unquestionably  the  breaking  up  of  the 
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trust,  for  the  children  would  thereby  have  become  at  once  the  abso- 
lute owners  of  the  property  by  paramount  title.  It  was  the  duty  of 
the  court,  however,  to  preserve  the  trust  as  the  testator  had  created  it 
By  providing  for  its  continuance  until  the  youngest  child  attained 
majority,  he  manifested  his  intention  that  all  of  them  should  receive 
the  same  benefit  from  the  income.  It  may  be  that  it  would  have  been 
for  the  interest  of  the  adult  children,  who  had  received  their  education 
out  of  the  income,  to  have  the  trust  broken  up  so  that  they  come  at 
once  into  full  possession  of  their  share  of  the  estate,  but  clearly  such 
was  not  the  interest  of  the  minor  children,  and  those  of  tender  years, 
whose  education  had  not  yet  been  begun  or  completed.  But,  at  all 
events,  the  duty  of  the  court  to  see  that  the  trust  was  preserved  was 
plain  and  imperative,  and  we  approve  its  refusal  to  heed  this  objection, 
if  it  was  ever  considered. 

Third.  But  it  is  said  the  mortgage  is  tainted  with  usury.  No 
usury  is  apparent  on  its  face,  and  all  the  interest  notes,  both  original 
and  renewal,  are  at  the  legal  rate  of  six  per  cent.  The  report  of  the 
receivers,  however,  states  that  they  negotiated  the  loan  at  seven  per 
cent.  The  extra  one  per  cent,  amounting  to  $78,  was  retained  by  Temple- 
man  as  premium,  and  is  the  first  item  in  the  statement  of  the  sums 
aggregating  $179.90,  which  accompanied  the  receivers'  report  of  the 
transaction.  This  was  unquestionably  usury,  and  in  an  ordinary  case 
between  individuals  would,  if  properly  relied  on  and  at  the  proper 
stage  of  the  foreclosure  proceedings,  be  eliminated  from  the  mortgage 
debt.  A  commission  of  two  and  a  naif  per  cent  on  the  $2,600,  amount- 
ing to  $65,  was  also  retained  by  Templeman,  and  a  like  sum  was  paid 
to  nim  as  agent  of  Gaither  when  the  mortgage  was  renewed.  It  is 
manifest  that  he  was  acting  throughout  the  whole  transaction  simply 
as  the  agent  of  Gaither  *&nd  that  it  was  the  tatter's  money 
that  was  originally  loaned.  He  assigned  the  mortgage  to  Gaither 
only  five  days  after  it  was  executed  and  before  it  was  recorded, 
and  it  was  obviously  given  in  his  name  only  for  convenience. 
Whether  such  commissions  paid  by  a  l>orrower  to  a  real  estate  agent  or 
broker  who  negotiates  the  loan  from  the  real  mortgagee,  or  whether 
any  of  the  other  items  in  the  statement  submitted  to  the  court  by  the 
receivers  with  their  report  are  to  be  regarded  as  amounting  to  usury, 
or  whether  they  all  properly  come  within  the  terms,  "  expenses  attend- 
ing the  negotiation  of  the  said  mortgage,"  in  the  original  order, or  the 
terms  "  commissions  and  expenses  of  negotiating  the  said  mortgage  " 
in  the  renewal  order,  are  questions  whicn,  in  the  view  we  have  taken 
of  the  case,  need  not  be  now  decided.  The  question  before  us  is  can 
these  appellants  rely  upon  usury  in  this  case?  The  court  acting  in  their 
behalf  was  the  mortgagor  in  the  same  sense  in  which  it  is  the  vendor 
of  property  sold  by  a  trustee  under  its  decree.  This  contract  of  loan 
was  made  by  the  court  through  its  officers  on  the  one  side  and  the 
lender  on  the  other.  The  latter  had  the  right  to  rely  upon  the  pre- 
sumption that  the  receivers  would  perform  their  duty  and  report  tho 
transaction  to  the  court,  and  if  the  court  disapproved  the  terms  of  the 
bargain,  that  his  money  would  at  once  be  returned  to  him.  This  report, 
was  promptly  made  by  the  receivers  and  all  the  facta  fully  disclosed. 
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Nothing  whatever  was  concealed  and  the  court  approved  their  action. 
This  approval  was  not  by  any  direct  order  to  that  effect,  but  is  clearly 
to  be  inferred  from  all  the  subsequent  orders  in  the  case  which  were 
passed  after  the  terms  of  the  contract  had  been  repeatedly  called  to  the 
attention  of  the  court,  and  we  find  nothing  in  the  record  to  induce  us 
to  decide  that  such  approval  should,  under  the  circumstances,  have  been 
withheld.  There  is  uo  proof  that  the  money  could  have  been  obtained 
on  better  terms  or  that  either  the  receivers  or  the  mortgagee  acted 
otherwise  than  in  good  faith.  He  said  to  the  receivers,  in  effect,  the 
court  can  have  my  money  for  the  purpose  of  redeeming  this  land  from 
a  tax  sale,  but  can  have  it  only  on  these  terms,  and  if  they  are  not  satis- 
factory the  money  must  be  returned.  If,  then,  the  court  acting  in 
behalf  of  these  cestui*  que  trusty  thought  it  would  be  for  their  benefit 
to  accept  the  terms  and  did  so,  we  think  it  very  clear  that  they  cannot 
now  interpose  the  objection  as  against  the  mortgagee  that  he  has 
exacted  usury  from  them.  The  court  was  abundantly  able  to  protect 
their  interests,  and  as  such  it  was  its  duty.  The  case,  therefore,  is  not 
one  in  which  a  needy  borrower  has  submitted  to  the  exactions  of 
an  unscrupulous  usurer. 

Fourth.  Some  minor  objections  remain  to  be  noticed.  It  is  said  the 
receivers  exceeded  their  authority  by  borrowing  more  than  was  neces- 
sary and  that  the  mortgagee  is  chargeable  with  notice  of  this  because 
of  the  reference  in  the  mortgage  to  the  order  under  which  they  acted. 
The  mortgage  simply  recites  that  an  order  has  been  passed  in  this  cause, 
dated  2^th  of  January,  1880,  authorizing  the  receivers  "to  mortgage  a 
part  of  the  land  described  in  said  cause  for  the  purpose  of  raising 
money  to  redeem  the  said  lands  from  a  tax  sale."  We  do  not  think 
this  reference  made  it  the  duty  of  the  mortgagee  to  examine  the  origi- 
nal order  and  read  over  all  the  proceedings  in  the  case  for  the  purpose 
of  ascertaining  when  and  for  how  much  the  land  was  sold,  and  then  go  to 
the  tax  collector  in  order  to  find  out  how  much  it  would  take  to  redeem  it, 
or  that  it  made  him  chargeable  with  notice  of  what  such  an  investiga- 
tion would  have  disclosed,  or  imposed  on  him  the  obligation  to 
determine  whether  $2,423.10  would  be  more  than  the  receivers  needed 
to  accomplish  the  purpose  of  the  order.  There  is  no  proof  that  the 
receivers  ever  told  him  of  the  exact  sum  they  would  have  to  pay  the 
tax  collector,  and,  in  our  opinion,  he  had  the  right  to  rely  upon  their 
judgment  as  to  the  sum  they  required.  There  is  no  force  in  the  fur- 
ther objection  that  what  has  been  called  the  second  or  renewal  order 
authorized  a  "  new  mortgage  "  and  did  not  in  terms  authorize  a  renewal 
or  extension  of  time  for  the  payment  of  the  old  one.  Such  renewal, 
however,  was  a  substantial  compliance  with  the  order,  and  was  certainly 
much  less  expensive  to  the  estate  than  the  negotiation  of  a  new  loan 
and  the  execution  of  a  new  mortgage  would  have  been,  while  it  accom- 
plished the  same  purpose.  Besides  if  the  old  mortgage  had  not  been 
renewed  it  would  still  remain  in  force.  It  is  scarcely  necessary  to  say 
that  the  complaints  in  the  answer,  that  the  receivers  paid  the  taxes 
for  the  year  1879  out  of  the  proceeds  of  the  loan,  and  that  they  retained 
or  were  allowed  too  much  for  their  services,  can  in  nowise  affect  the 
mortgagee.  He  was  not  bound  to  see  to  the  application  of  the  money. 
Vol.  IX.— 16 
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It  follows  from  what  has  been  said  that  the  mortgage  is  valid  and  can 
be  enforced.  We  have  thus  disposed  of  these  questions  because  they  have 
been  fully  argued  by  counsel  on  both  sides  and  in  order  to  save  the 
parties  from  the  expense  and  delay  of  another  appeal,  but  we  are  of 
opinion  that  the  motion  to  dismiss  this  appeal  must  prevail. 

The  order  appealed  from  is  not  a  decree  for  a  sale  of  the  mortgaged 
property.  It  does  not  decree  a  sale  unless  the  money  is  paid  by  a  given 
day.  5for  is  it  an  absolute  order  for  the  payment  of  money,  nor  yet 
an  order  determining  a  question  of  right  between  the  parties  and 
directing  an  account  to  be  stated  on  the  principles  of  such  determina- 
tion. Appeals  in  such  cases  are  allowed  by  section  21,  article  5  of  the 
Code.  This  order  commands  the  defendants  or  some  of  them  to  bring 
the  money  due  on  the  mortgage  into  court  on  or  before  a  given  day, 
"  otherwise  a  decree  will  be  passed  "  for  a  sale  of  the  mortgaged  prem- 
ises. This  amounts  to  nothing  more  than  a  threat  to  pass  a  decree  for 
a  sale  thereafter  if  the  money  is  not  paid  by  the  given  day.  It  leaves 
the  court  perfectly  free  to  abandon  the  threat  or  change  its  mind  or 
intentions  at  any  time  thereafter.  There  is  no  provision  of  any  statute 
which  allows  an  appeal  from  such  an, order, and  this  appeal  must, there- 
fore, be  dismissed.  In  thus  deciding  the  questions  argued,  and  at  the 
same  time  dismissing  the  appeal,  we  have  followed  the  course  adopted 
bv  our  predecessors  in  the  similar  case  of  Phillips  v.  Pearson,  27  lid. 
242. 

Appeal  dismissed. 
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SUPREME  COURT  OF  PENNSYLVANIA* 


Fbst  National  Bank  of  Dubois  City  v.  Fibst  National  Bank  of 

WlJLLIAMSPOBT. 
October  4,  1886. 
Evidence  —  Witness  Refreshing  Memory  —  Referring  to  Book,  Etc.  —  Show- 
ing Papers  to  Jury. 

It  is  not  a  valid  objection  to  a  deposition  that  the  witness,  in  his  testimony, 
refers  to  a  contemporaneous  paper,  book  or  memorandum,  made  by  himself  and 
not  in  evidence,  if  the  reference  be  made  as  a  means  of  refreshing  his  memory, 
or  as  enabling  him  to^peak  with  accuracy  on  the  subject-matter  under  investiga- 
tion. A  witness,  in  fixing  the  date  of  a  given  transaction,  may  refer  to  a  book  or 
diary  to  refresh  his  recollection  ;  he  may  state  that  the  entries  of  events  were 
made  therein  at  the  time  of  their  occurrence  respectively,  and  tbat  he  is  enabled 
thereby  to  fix  with  accuracy  the  date  in  question,  but  if  objected  to,  he  would 
not  be  permitted  to  read  the  entry  in  evidence,  excepting,  perhaps,  upon  cross- 
examination,  f 

The  cashier  and  clerks  of  a  bank,  whose  depositions  were  being  taken,  refreshed 
their  recollections  by  a  reference  to  their  books.  Held,  this  was  proper,  and  that 
having  testified  to  the  facts  in  issue,  they  might  refer  to  the  book  entries  made 
by  them  respectively  at  the  time  of  the  transactions  to  explain  the  general 
method  of  conducting  their  business,  and  as  exhibiting  tbeir  opportunities  for 
knowledge  of  the  matters  in  question.  Held,  also,  it  was  not  necessary,  in  con- 
nection with  the  depositions,  that  the  books  should  be  produced  upon  the  trial 
for  the  inspection  of  the  jury. 

Error  to  the  court  of  common  pleas  of  Clearfield  county. 

This  was  an  action  of  assvmpstt  brought  by  the  First  National  Bank 
of  Williamsport  against. the  First  National  Bank  of  Du  Bois  City 
to  recover  tne  amount  of  a  promissory  note,  alleged  to  have  been  sent 
by  the  Williamsport  bank  to  the  Du  Bois  bank  for  collection,  and  which 
the  Du  Bois  bank  denied  ever  having  received  or  seen.  The  note 
was  alleged  to  have  been  drawn  by  Simon  &  Postlewaite,  in  favor  of 
A.  D.  Lundy,  dated  April  2,  1884,  at  three  months,  for  $376.98,  and 
payable  at  the  First  National  Bank  of  Du  Bois,  and  was  alleged  to  have 
been  indorsed  by  A.  D.  Lundy  and  A.  D.  Lundy  &  Co.,  and  dis- 
counted by  the  Williamsport  bank,  and  transmitted  by  letter  dated 
June  11,  1884,  to  the  Du  Bois  bank,  for  collection. 

It  was  alleged  by  the  Williamsport  bank  that  it  mailed  the  letter 
June  14,  1884,  to  the  Du  Bois  bank,  inclosing  two  checks  drawn  on 
the  Du  Bois  bank,  one  for  $32.25  and  the  other  for  $137.85,  and  that 
in  the  same  letter,  upon  the  opposite  side  of  the  page  from  the  items 
named,  were  the  words  written  "  Simon  &  P.  37o.98,"  referring  to 
the  note  in  controversy.  A  few  days  thereafter,  they  received  a  remit- 
tance from  the  Du  Bois  bank  for  the  checks,  which  remittance,  by 
draft,  was  inclosed  in  the  original  letter  sent  from  the  Williamsport 
bank,  but  no  mention  of  the  note.  The  cashier  of  the  Du  Bois  bank 
denied  positively  that  the  words  "  Simon  &  P.  376.98,"  were  upon  the 
letter  received  from  the  Williamsport  bank,  at  the  time  it  was  received 
and  returned.  The  president  of  the  Du  Bois  bank  also  testified  that 
he  did  not  see  the  entry  upon  the  letter.  The  cashier  of  the  Williams- 
port bank,  and  two  clerks  of  the  same  bank,  whose  depositions  were 

*  Reported  by  Ovid  F.  Johnson  of  the  Philadelphia  bar. 
fSee  4  East.  Rep'r,  51 ;  23  Cent.  L.  J.  53. 
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taken  at  Williamsport,  testified  as  to  the  manner  of  doing  business 
with  regard  to  the  transmission  of  collections,  and  their  bank  books 
were  produced  before  the  notary,  who  took  their  testimony,  identified 
by  the  witnesses,  and  copies  of  the  entries  alleged  to  have  been  made 
of  this  transaction  were  attached  or  copied  in  the  testimony.  Upon 
the  trial  of  the  cause  no  person  connected  with  the  Williamsport  bank 
appeared  at  court  or  was  called  as  a  witness.  The  depositions  of  the 
cashier  and  the  two  clerks  were  offered  in  evidence  and  objected  to  by 
the  defendant  bank,  because  the  books  containing  what  was  alleged  to 
be  the  original  entries  of  the  transaction  were  pot  produced  in  court 
for  inspection  by  the  jury,  and  that  copies  were  not  competent  evidence 
under  the  circumstances.  The  court  overruled  the  objections  and 
admitted  the  evidence,  which  constitutes  three  of  the  errors  assigned. 
There  were  no  written  points  submitted  by  either  side.  The  other 
errors  assigned  were  to  the  charge  of  the  court.  Under  the  instructions 
of  the  court,  there  was  a  verdict  for  the  plaintiff  for  the  amount  of 
the  note,  with  interest,  whereupon  the  First  National  Bank  of  Du  Bois 
procured  a  writ  of  error. 

Frank  Fielding,  for  plaintiff  in  error.  It  was  the  duty  of  the 
notary  to  mark  the  pages  of  the  original  books  offered  in  evidence,  and 
make  and  attach  copies  of  the  same  to  the  testimony ;  and  it  was  then 
the  duty  of  the  plaintiff  to  produce  the  original  books,  thus  marked 
and  identified,  in  court.  The  records  of  the  business  transactions  of  a 
bank  are  not  such  records  as  are  provable  by^copy.  Even  were  such 
entries  upon  bank  books  provable  by  copy,  there  is  no  sufficient  proof 
in  this  case  to  admit  the  copies  in  evidence,  as  no  one  testifies  to  their 
accuracy,  or  that  the  copy  was  compared  with  the  original  entries,  as  is 
always  required  when  proof  can  be  made  by  copy.  See  MoOvnniss  v. 
Sawyer,  13  Smith,  259.  All  the  witnesses  could  do  was  to  identify  the 
books,  verify  the  entries,  and  let  them  speak  for  themselves.  "  Depo- 
sitions are  regarded  as  secondary  evidence."  Wright  v.  Hunker,  1 
"Wr.  138.  "  Out  if  it  appear  from  the  very  nature  of  the  transaction 
that  there  is  better  evidence  of  the  facts  proposed  to  be  proved,  which 
is  withheld,  the  presumption  arises  that  the  party  has  some  secret  and 
sinister  motive  for  not  producing  the  best  and  most  satisfactory  evi- 
dence, and  is  conscious  that  if  the  best  were  offered,  his  object  would 
be  frustrated."  Hart  v.  Young,  1  Watts,  254.  "Very  much  depends 
upon  the  character  and  value  of  the  papers  as  to  whether  or  not  they 
must  be  produced."  Life  Insurance  Co.  v.  Hosenagle,  27  Smith,  515. 
u  A  jury  ought  never  to  be  left  to  mere  conjecture,  where  sympathy 
or  some  other  equally  improper  motive  will  be  sure  to  turn  the  scale. 
Raby  v.  Cell,  4  Jforr.  80.  it  is  not  an  unreasonable  rule,  we  submit, 
where  a  plaintiff  seeks  to  recover,  upon  the  ground  of  defendant's  neg- 
ligence, to  require  the  plaintiff  to  make  out  his  case  to  the  satisfaction 
of  the  jury  beyond  a  reasonable  doubt.  "We  do  not  say  that  he  must 
prove  his  allegations  so  clearly  that  there  may  be  no  doubt  at  all ;  pos- 
itive certainty  is  not  required,  but  the  weight  of  authority,  we  believe, 
requires  him  to  satisfy  the  jury  beyond  a  reasonable  doubt.  "  If  the 
evidence  satisfies  the  unprejudiced  mind  beyond  a  reasonable  doubt,  it 
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is  sufficient."  Totmg  y.  Edwards,  22  Smith,  267.  "The  jury  de- 
termines the  facts  according  to  the  weight  of  evidence  and  not  by  its 
sufficiency  to  produce  conviction  of  the  absolute  certainty  of  the  con- 
clusion arrived  at.  If  the  evidence  produces  clear  conviction  without 
hesitancy  of  the  truth  of  the  precise  fact  in  issue,  it  is  sufficient.  The 
law  does  not  require  proof  so  convincing  as  to  leave  no  doubt  resting 
on  the  minds  of  the  jurors.  It  is  enough  if  there  be  evideuce  to  satisfy 
the  unprejudiced  mind  beyond  a  reasonable  doubt."  Ott  v.  Oyers,  10 
Norr.  17.  "  In  the  trial  of  a  cause  depending  upon  the  facts  in  evi- 
dence, if  the  coul-t  in  their  charge  to  the  jury  review  those  otilv  which 
have  a  tendency  to  establish  one  side  of  the  case,  it  is  calculated  to  mis- 
lead the  jury,  and  is  error  for  which  the  judgment  will  be  reversed." 
Parker  v.  Donaldson,  6  W.  &  S.  132.  "  If  the  jndge  states  the  evi- 
dence, he  should  state  it  accurately,  as  well  that  which  makes  for  a 
party  as  that  which  makes  against  him."  Burke  v.  Maxwell's  AdrrCrs, 
31  Smith,  139.  "  The  court  ought  not  to  give  undue  prominence  to 
one  part  of  the  testimony."  Blakeslee  v.  Scott,  37  Leg.  Int.  474.  "As 
a  general  rule  the  judge  should  submit  the  facts  without  expressing 
his  opinion  thereon,  and  without  making  any  argument  in  favor  of 
either  side."  "  This  is  the  safer  and  more  satisfactory  rule,  and  better 
accords  with  the  rights  of  the  parties  to  have  the  disputed  facts  de- 
cided by  the  jury."     Leibig  v.  Sterner,  37  Leg.  Int.  398. 

McEnally  &  McCwrdy,  for  defendant  in  error.  It  is  admitted  that 
the  rule  requiring  the  production  of  the  best  evidence  requires  the 
production  of  original  papers  and  documents  when  they  can  reason- 
ably be  had.  But  when  the  testimony  of  a  witness  is  taken,  the  magis- 
trate before  whom  it  is  taken  is  practically  the  court  for  the  time  being, 
so  far  as  respects  the  taking  of  his  testimony  —  it  is  the  only  court  where 
he  appears  —  and  it  is  there  the  papers  referred  to  by  the  witness  are  to 
be  produced.  The  object  of  the  rule  requiring  the  original  document 
to  be  produced  is  to  prevent  fraud  or  the  substitution  of  something 
else  for  the  best  evidence,  also  to  give  the  opposite  party  full  opportu- 
nity for  its  examination,  and  for  cross-examination  of  the  witness 
respecting  it.  All  these  things  are  fairly  secured  to  the  opposite  party 
by  producing  the  papers  when  the  deposition  is  taken.  1  Greenl.  Ev., 
§  83.  We  find  that  some  of  our  earliest  decisions  recognize  the  right 
and  propriety  of  attaching  to  a  deposition  a  copy  duly  identified  of 
book  entries  or  papers  referred  to  by  the  witness  in  his  testimony. 
And  this  is  the  universal  practice  where  the  thing  referred  to  consists 
of  entries  in  a  book  which  conld  not  be  attached  to  a  deposition.  See. 
2  Yeates,  213 ;  7  W.  &  S.  392,  and  other  cases  hereafter  cited.  We 
cite  the  following  authorities:  Cfanstie  v.  Woods,  2 Yeates,  213  ;  Tilgh- 
man  v.  Fisher,  9  W.  441 ;  Petriken  v.  Collier,  7  W.  &S.  394;  Fitter 
v.  Eyre,  2  Harr.  492  ;  Mills  v.  Buchanan,  9  Norr.  363  :  WoVoerton  v. 
Com.,  6  S.  &  R.  12 ;  Farr  v.  Swan,  2  B.  245 ;  Zovetfs  Mrs,  12  Harr. 
330;  Laubach  v.  LaubacK,  23  S.  387. 

Clark,  J.  This  action  is  brought  by  the  First  National  Bank  of 
Williamsport  against  the  First  National  Bank  of  Du  Bois,  to  recover 
the  amount  of  a  promissory  note,  made  by  Simon  &  Postlethwaite,  to 
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the  order  of  A.  D.  Lundy,  dated  April  2,  1884,  at  three  months,  for 
$376.98,  and  payable  at  the  First  National  Bank  of  Du  Bois.  The 
note  was  indorsed  by  A.  D.  Lundy  and  A.  D.  Lundy  &  Co.,  discounted 
by  the  First  National  Bank  of  Williamsport. 

It  is  alleged  on  part  of  the  plaintiffs  below,  that  on  June  14,  1884, 
two  checks  drawn  on  the  Du  Bois  bank,  one  for  $32.25,  the  other  for 
$137.85,  were,  by  the  bank  at  Williamsport,  inclosed  in  a  letter  and 
forwarded  to  the  Du  Bois  bank  for  payment,  and  that  in  the  same  letter 
the  note  in  question  was  also  inclosed  for  collection.  The  letter  con- 
taining the  lndosures  was  in  a  few  days  returned  to  the  Williamsport 
bank,  with  a  draft  for  $169.85,  the  amount  of  the  two  checks  less  twen- 
ty-five cents,  the  costs  of  the  collection. 

At  the  maturity  of  the  note  no  presentment  or  protest  for  non-pay- 
ment was  made,  and  the  indorsers,  who  are  admittedly  good,  were 
thereby  discharged,  and  the  makers  being  insolvent  the  note  was  ren- 
dered worthless  to  the  holders.  The  defendants  below  deny  that  the 
note  was  inclosed  in  the  letter  of  June  14,  1884,  and  maintain  that  they 
never  undertook  or  were  charged  with  its  collection.  The  letter  referred 
to  was  given  in  evidence  at  the  trial,  and  was  then  in  the  following 
form: 

First  National  Bank  of         ) 
Williamsport,  Pa.,  June  11,  1884.  J 
J.  E.  Long,  Esq.,  Cashier: 

Dear  Sir — Your  favor  of  the  instant,  with  stated  inclosures, 

received. 

Respectfully  yours, 

W.  P.  Harris,  for  Cashier. 
I  inclose 

For  Bet's :  For  Collection : 

You  32  25  Simon  &  P.  376.98. 

137  85 


170  10    :  O.  JL 

25    :  (in  pencil) 

169  85 


The  pencil  figures  were  added  in  the  Du  Bois  bank,  and  the  letters 
O.  K.  were  written  upon  it  after  its  return  to  Williamsport ;  the  bal- 
ance of  the  written  portions  of  the  letter  is  in  the  handwriting  of  W. 
P.  Harris,  the  clerk  m  the  Williamsport  bank,  who,  it  is  alleged,  made 
up  the  remittance. 

The  first  three  assignments  of  error  are  to  the  admission  of  the 
depositions  ot  W.  H.  Sloan,  cashier,  and  Charles  D.  Campbell  and  W. 
P.  Harris,  clerks  of  the  First  National  Bank  of  Williamsport.  In 
their  depositions  the  witnesses  refer  to  the  checks  inclosed  in  the  letter 
as  stated,  and  to  certain  entries  alleged  to  have  been  made  in  the  books 
of  the  bank  at  Williamsport,  at  the  time  the  original  letter,  with  its 
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indosures,  was  forwarded  by  mail  to  Du  Bois.  The  objection  was,  that 
the  books  and  papers  themselves  should  have  been  produced  at  the  trial, 
and  after  identification,  should  have  been  submitted  to  the  inspection 
of  the  jury ;  that  the  witnesses  should  not  have  been  allowed  to  extract 
certain  entries  from  the  books  and  embody  them  in  their  testimony, 
and  that  the  depositions  were  thereby  rendered  inadmissible  in  evidence. 

It  is  difficult  to  see  upon  what  grounds  it  was  important  to  produce 
the  checks ;  the  fact  that  they  were  inclosed  in  the  exhibit  "A"  to  the 
DuBois  bank  for  collection,  and  that  a  draft  for  the  proceeds  was 
returned  with  it,  is  admitted  on  all  hands.  We  are  aware  of  no  rule  of 
law  requiring  the  production  of  papers  which,  in  the  nature  of  the 
case,  are  immaterial,  can  have  no  connection  with  the  matter  in  issue, 
and  are  incidentally  referred  to  by  the  witnesses  only  as  part  of  the 
history  of  the  transaction. 

It  is  not  a  valid  objection  to  a  deposition  that  the  witness  in  his 
testimony  refers  to  a  contemporaneous  paper,  book  or  memorandum, 
made  by  himself  and  not  in  evidence,  if  the  reference  be  made  as  a 
means  of  refreshing  his  memory,  or  as  enabling  him  to  speak  with 
accuracy  on  the  subject-matter  under  investigation.  A  witness,  in  fix- 
ing the  date  of  a  given  transaction,  may  refer  to  a  book  or  diary  to 
refresh  his  recollection ;  he  may  state  that  the  entries  of  events  were 
made  therein  at  the  time  of  their  occurrence,  respectively,  and  that  he 
is  enabled  thereby  to  fix  with  accuracy  the  date  in  question ;  but  if 
objected  to,  he  would  not  be  permitted  to  read  the  entry  in  evidence, 
excepting,  perhaps,  upon  cross-examination.  It  follows,  of  course,  that 
the  book  or  diary  need  not  be  produced  for  the  inspection  of  the  jury. 

It  was  competent  for  the  cashier  and  clerks  of  the  Williamsport 
bank  to  refresh  their  recollection  by  a  reference  to  their  books,  and 
having  testified  to  the  facts  in  issue,  it  was  not  improper,  we  think,  for 
them  to  refer  to  the  book  entries  made  by  them,  respectively,  at  the 
time  of  the  transactions,  to  explain  the  general  method  of  conducting 
their  business,  and  as  exhibiting  their  opportunities  for  knowledge  of 
the  matters  in  question  ;  and  for  this  purpose  it  was  not  necessary,  in 
connection  with  the  depositions,  that  the  books  should  be  produced  for 
inspection  of  the  jury.  The  suit  is  not  brought  upon  the  book  charges, 
nor  were  the  books  relied  upon  as  books  of  original  entry,  or  referred 
to  as  such ;  indeed,  the  books  themselves  were  not  offered  in  evidence 
at  all,  either  at  the  taking  of  the  depositions  or  at  the  trial.     The  best 

5 roof  of  which  the  case  appears  to  have  been  susceptible  was  the  evi- 
ence  of  the  bank  officers  themselves ;  the  books  were  but  secondary 
evidence  of  the  facts  alleged.  But  whilst  it  was  competent  for  the 
witnesses  named  to  explain  the  course  of  their  business,  to  state  that 
entries  in  the  regular  course  of  business  were  made  of  this  trans- 
action at  the  time  and  by  reference  to  the  books  to  refresh  their  recol- 
lection, it  was  not  competent,  we  think,  in  this  oblique  way  to  intro- 
duce the  entries  themselves.  If  the  books,  supported  by  the  oath  of 
those  who  made  them,  were  conceived  to  be  evidence,  they  should 
have  been  offered,  and  upon  proper  identification  produced  at  the  trial. 
It  is  conceded  in  the  argument  that  if  the  memorandum  "Simon  & 
P.  —  $376.98"  was  in  fact  written  upon  the  letter,  exhibit  "A,"  when 
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received  at  DuBois,  and  the  note  was  not  found  incloseo  therein,  it 
was  the  duty  of  the  DuBois  bank  to  notify  the  Wiiliamsport  bank  of 
the  fact.  This  neglect  of  the  DuBois  bauk  to  give  notice  in  such  case 
was,  we  think,  the  equivalent,  in  the  first  instance,  of  an  admission  that 
the  note  was  received ;  this  neglect  was  of  course  open  to  explanation, 
but  unexplained,  it  was,  as  the  court  said,  "  almost  conclusive  that  the 
DuBois  bank  had  lost  the  note."  Whether  the  memorandum  was 
made  before  the  remittance  to  DuBois,  and  if  so,  whether  the  failure 
to  give  notice  of  the  fact  was  satisfactorily  explained  were,  under  all 
the  evidence,  questions  for  the  jury.  Mr.  Harris  testifies,  that  the 
exhibit  "A,"  with  the  exception  of  the  "  O.  K."  and  the  pencil  figur- 
ing, ih  all  in  his  handwriting.  He  does  not  say  in  terms  that  it  was  all 
written  at  the  time,  but  he  states  fully  his  method  of  doing  business, 
and  the  fair  inference  is,  in  the  absence  of  proof  to  the  contrary,  that  it 
was  so  written.  We  are  not  to  presume  or  to  infer  a  fraud  or  a 
forgery  without  proof.  W.  H.  Sloan,  the  cashier,  testifies  that  he 
directed  the  remittance  of  the  note  and  checks  to  be  made,  and  that 
on  the  14th  of  June,  1884,  he  received  an  envelope  by  mail,  in  which 
he  found  the  exhibit  UA"  with  a  draft  for  $169.85,  covering  the 
amount  of  the  checks  on  the  DuBois  bank.  He  does  not  say  that  the 
memorandum  of  the  note  was  then  written  upon  it,  but  as  the  witness 
is  supposed  to  speak  of  the  paper  as  it  was  exhibited  to  him  on  the 
stand,  in  the  absence  of  any  suggestion  of  the  witness  to  the  contrary, 
this  is  the  reasonable  presumption  as  to  his  meaning.  The  testimony 
on  these  points  is  certainly  not  as  full  as  its  importance  would  seem  to 
require ;  it  is  meager  in  details  and  to  some  extent  on  this  account 
unsatisfactory.  Sufficient  was  shown,  however,  to  send  the  case  to  the 
jury.  When  there  is  evidence  on  part  of  the  plaintiff  which,  taken 
alone,  would  justify  an  inference  of  the  disputed  facts,  the  question  is 
for  the  jury  —  Howard  J&press  v.  Wile,  14  P.  F.  S.  205  —  and  in 
civil  cases  tne  facts  are  to  be  determined  by  the  weight  of  the  evidence. 

We  are  of  opinion  that  the  sixth  assignment  of  error  must  be  sus- 
tained. The  $100  note  matured  on  the  23d  of  June,  1884 ;  the  note 
now  in  question  for  $376.98,  on  the  fifth  of  July  following.  Mr. 
Arnold  testifies  that  the  bank  gave  their  advance  notice  from  one  to 
two  weeks  before  the  notes  matured.  Mr.  Simons  says  that  he 
removed  to  Big  Run  on  the  fourteenth  of  June,  and  that  he  received 
a  notice  very  soon  after.  He  does  not  pretend,  to  say  upon  which  note 
the  notice  was  given ;  he  did  not  read  it ;  he  knew  it  was  a  notice  from 
the  bank,  but  as  he  knew  he  was  unable  to  pay,  he  cave  it  no  attention. 
Now  this  notice  was  just  as  likely  to  be  upon  tne  one  note  as  the 
other.  There  was  literally  no  evidence  from  which  the  jury  could 
have  inferred  that  the  notice  was  upon  the  note  for  $376.98 ;  and  it 
was  plain  error  to  submit  a  question  of  fact  which  was  conclusive  in 
the  case  to  be  determined  upon  mere  conjecture. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo  awarded. 
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Helfkioh,  Etc.,  v.  Fbeok. 

October  4,  1886. 

Judicial  Sale — Resale — Conditions  —  Purchaser  Failed  to  Complete  Bid. 
If  a  bidder  at  a  public  auction  fails  to  comply  with  his  bid,  the  property  may 
be  resold;  and  if  it  brings  less  at  the  second  sale  than  at  the  first,  the  difference 
may  be  recovered  from  the  first  purchaser;  if,  however,  the  conditions  of  the 
second  sale  are  not  the  same  as  those  of  the  first,  but  are  less  favorable  to  the 
purchaser,  or  if  the  vendor  shall  between  the  first  and  second  sale  have  volun- 
tarily done  any  act  affecting  the  title,  the  tendency  of  which  shall  have  been  to 
deter  or  affect  bidding  at  the  second  sale,  the  purchaser  at  the  first  sale  will  be 
discharged  from  liability  for  such  difference. 

Error  to  the  court  of  common  pleas  of  Columbia  county. 

This  was  an  action  of  covenant.  The  facts  are  set  forth  in  the  opin- 
ion of  Elwell,  P.  J.,  of  which  the  second  following  is  a  copy. 

Opinion  upon  entering  judgment  of  nonsuit : 

"It  struck  me,  as  this  evidence  was  being  given,  that  the  decree  of 
the  court  confirming  the  sale  to  Joseph  M.  Freck,  while  it  stands  on 
the  record,  is  conclusive  as  the  judgment  of  a  court  of  competent  juris- 
diction. The  irregular  proceeding  of  granting  a  second  sale  while 
another  stood  confirmed  is  without  authority  and  void.  We  must 
take  the  record  for  true.  Slight  changes  in  the  conditions  of  sale  are 
sufficient  to  set  the  sale  aside ;  but  there  is  nothing  of  that  kind  here  so 
far  as  we  are  aware ;  but  there  is  force  in  the  argument  that  a  bona 
jide  sale,  confirmed  as  such  upon  the  record,  a  solemn  adjudication  of 
ownership  in  the  then  purchaser,  would  be  likely  to  affect  the  price  of 
the  same  property  subsequently  offered  for  sale  without  rescission  of  the 
former  judgment ;  and  in  order  to  charge  the  first  purchaser  for  not 
complying  with  his  bid  with  the  difference  in  price,  there  must  be  no 
variation  from  the  condition  of  things  as  they  stood  at  the  time  when 
he  became  the  purchaser.  Here  the  condition  of  things  is  materially 
changed,  the  subsequent  purchaser  getting,  if  any,  but  a  very  cloudy 
title.    This  motion  must  be  granted." 

Opinion  discharging  rule  to  take  off  nonsuit : 

"This  is  an  action  in  covenant  in  which  the  plaintiff  in  one  count  of 
his  declaration  seeks  to  recover  the  amount  bid  by  the  defendant  at  an 
auction  sale  of  real  estate,  and  in  another  count  the  difference  between 
the  sum  bid,  and  the  sum  for  which  the  property  was  afterward  resold. 

"  In  order  to  understand  the  true  merits  of  the  case,  and  the  reasons 
for  our  conclusions,  a  brief  summary  of  the  facts,  eliminated  from  the 
documentary  and  oral  evidence  introduced  by  the  plaintiff  on  the  trial, 
is  necessary ;  omitting  unimportant  details,  the  facts  may  be  thus 
stated: 

"On  the  25th  day  of  August,  1877,  George  H.  Helfrich,  the  plain- 
riff,  was  appointed  by  the  court  of  common  pleas  of  Schuylkill  county, 
sitting  in  equity,  receiver  of  the  assets  of  the  Ashland  Savings  Bank, 
an  insolvent  corporation  with  authority  by  the  decree  of  said  court, 
implied  by  the  words  thereof,  which  were  as  follows : 

'"The  court  appoint  George  H.  Helfrich,  receiver  of  assets  and  prop- 
erty of  the  Ashland  Savings  Bank  at  the  period  of  their  insolvency,  and 
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direct  that  he  give  bond,'  with  sureties  to  be  approved  by  the  court, 
which  was  done. 

"  On  the  3d  day  of  May,  1876,  an  act  of  assembly  was  passed  author- 
izing the  receiver  to  sell  the  real  estate  of  said  corporation  at  public 
sale  for  cash  or  on  credit ;  if  on  credit  the  purchase-money  to  be  secured 
on  the  real  estate  sold,  together  with  the  other  security  if  deemed  nec- 
essary by  the  court  of  common  pleas  of  Schuylkill  county,  such  sale  to 
be  subject  to  the  approval  of  said  court ;  good  and  sufficient  deed  to  be 
made  and  acknowledged  before  the  court,  and  a  minute  of  such  acknowl- 
edgment to  be  made  on  the  records  of  the  court.  Pamph.  Laws,  1876, 
p.  199. 

"On  the  22d  day  of  July,  1876,  the  receiver,  by  virtue  of  the  act  of 
assembly,  exposed  two  parcels  of  real  estate,  described  in  the  declara- 
tion filed  in  the  case,  to  sell  by  a  public  vendue,  and  on  the  bid  of  the 
defendant  of  $7,500,  struck  the  same  down  to  him.  The  conditions  of 
the  sale,  which  the  defendant  by  writing  under  seal  acknowledged  as 
the  terms  on  which  he  had  purchased  the  property,  were  that  ten  per 
cent  of  the  bid  should  be  paid  at  time  of  striking  down  the  property, 
'  as  a  forfeit  in  case  of  non-compliance  with  the  conditions  of  sale.' 
Twenty-three  and  one-third  per  cent  of  the  purchase-money  to  be  paid 
upon  the  execution  and  delivery  of  a  deed  of  conveyance  of  the  prem- 
ises, executed  and  acknowledged  as  provided  by  the  act  of  assembly, 
and  the  balance,  sixty-six  and  two-thirds  per  cent,  with  interest  on  or 
before  the  1st  day  of  April,  1877. 

"  Immediately  upon  the  striking  down  of  the  property  and  the  sign- 
ing of  the  conditions  by  the  defendant,  the  plaintiff  asked  for  $750. 
Nothing  was  paid  at  that  time  by  the  defendant  nor  afterward  on 
account  of  the  purchase-money. 

"  At  some  time  between  the  22d  day  of  July,  1876,  the  day  of  the 
sale,  and  the  approval  thereof,  the  defendant  said  to  the  plaintin  he  did 
not  want  the  property. 

"  On  the  12th  day  of  November,  1877,  the  plaintiff  presented  to  the 
court  of  common  pleas  of  Schuylkill  county  his  petition  setting  forth 
the  facts  above  stated  in  respect  to  the  sale  and  conditions,  and  praying 
the  court  to  confirm  the  sale.  And  thereupon  the  said  sale  was 
approved  and  confirmed  by  the  court,  which  approval  and  confirma- 
tion were  entered  of  record  as  follows  : 

u '  Now,  to-wit,  November  12,  1877,  the  within  return  of  sale  having 
been  presented  to  the  court,  the  court  order  and  decree  that  the  sale  so 
made  to  the  said  Joseph  M.  Freck  be  confirmed,  and  that  the  premises 
so  sold  be  and  remain  to  the  said  Joseph  M.  Freck,  his  heirs  ana  assigns 
forever.  "  *  By  the  Coukt/ 

"  On  the  same  day  a  deed  was  duly  executed  by  the  plaintiff  to  the 
defendant  reciting  the  authority  to  make  the  sale,  and  the  sale  in  pur- 
suance thereof  to  the  defendant  and  conveying  the  premises  to  him, 
his  heirs  and  assigns  forever.  This  deed  was  acknowledged  before  the 
court  in  accordance  with  the  act  of  assembly. 

"  On  the  15th  day  of  December,  1877,  the  plaintiff  tendered  the 
deed  to  the  defendant,  who  replied  that  he  did  not  want  the  land. 
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"  On  the  12th  day  of  April,  1879,  the  receiver  presented  a  petition 
to  the  court  for  an  order  of  resale  and  for  authority  to  bring  suit 
against  Mr.  Freck.  On  May  31,  1870,  an  order  was  made  directing  a 
resale.  Return  of  a  sale  made  to  E.  T.  Burke,  on  the  7th  July,  1879. 
A  rule  was  entered  upon  A.  P.  Spinney  and  Joseph  M.  Freck,  to  show 
cause  why  a  deed  should  not  be  made  to  Burke.  On  the  12th  July, 
1879,  the  court  refused  to  confirm  the  sale  and  directed  a  second  resale. 

"  The  next  proceeding  in  the  order  of  dates  was  an  application  on 
the  part  of  the  defendant,  to  set  aside  the  confirmation  of  the  sale  to 
him,  the  record  of  which  is  as  follows : 

u  *  And  now,  December  12,  1879,  Mr.  Parry,  on  behalf  of  Joseph  M. 
Freck,  movee'the  court  to  rescind  the  order  of  court  made  November 
12, 1877,  confirming  the  sale  reported  by  the  receiver  to  have  been 
made  to  Joseph  M.  Freck  on  July  22,  1876,  on  the  ground  that  all  the 
material  facts  relating  to  the  alleged  sale  were  not  reported  by  the 
receiver  to  the  court. 

"  '  And  now,  December  29,  1879,  the  above  motion  refused.' 

"  *  By  thb  Court.' 

"<  Presented  in  court  December  12,  1879.' 

"  On  the  7th  of  February,  1880,  John  H.  Sell  signed  conditions 
of  sale  identical  in  terms  with  those  which  were  signed  by  Freck  at  the 
time  of  the  sale  to  him.  Mr.  Sell,  in  writing  under  seal,  acknowledged 
that  he  had  purchased  the  premises  at  the  sum  of  four  thousand  two 
hundred  and  fifty  dollars  ($4,250). 

"  No  return  oi  sale  by  the  receiver  to  Mr.  Sell  appears  on  record  in 
the  court  of  Schuylkill  county,  and  no  approval  of  any  sale  to  Mr.  Sell 
appears*  except  what  may  be  inferred  from  the  fact  that  on  the  1st  day 
of  March,  1880,  a  deed  was  executed  by  the  plaintiff  to  him  in  fee  for 
the  consideration  of  the  sum  above  mentioned,  and  was  acknowledged 
before  the  said  court. 

"  On  the  26th  day  of  April,  1880,  the  court  of  common  pleas  of 
Schuylkill  county  directed  suit  to  be  brought  against  the  defendant, 
and  thereupon  on  the  6th  day  of  July,  1880,  this  suit  was  instituted  by 
the  receiver  in  covenant. 

"  The  declaration  filed  on  the  27th  day  of  June,  1881,  does  not  aver 
that  the  sale  to  the  defendant  was  returned  to  or  approved  by  the  court. 
It  sets  forth  the  authority  to  sell,  the  sale  to  the  defendant,  his  cove- 
nant as  above  stated,  his  failure  to  perform,  and  a  resale  for  a  less 
sum  than  his  bid,  and  as  before  stated,  claims  the  difference  between 
the  two  sales. 

"The  additional  count  filed  December  4,  1882,  recites  the  appoint- 
ment of  the  plaintiff  as  receiver,  the  act  of  assembly,  the  sale  to  the 
defendant  for  seven  thousand  five  hundred  dollars,  and  the  terms  and 
conditions  before  mentioned  —  the  covenant  of  the  defendant  to  com- 
ply with  the  terms  of  sale,  and  avers  the  approval  and  confirmation  of 
the  sale  by  the  court,  the  making  and  acknowledgment  of  a  deed  to  the 
defendant  as  required  by  the  act,  a  tender  of  the  same  to  him,  and 
assigns  as  a  breach  of  the  covenant  the  non-payment  of  the  purchase- 
money. 

"  Upon  these  facts  we  were  of  opinion  at  the  trial  that  the  plaintiff 
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was  not  entitled  to  recover.  Whether  our  reasons  then  orally  stated 
were  sound  or  not  is  now  of  no  moment.  The  question  is,  considering 
the  facts  as  a  case  stated,  is  the  plaintiff  entitled  to  recover  ?  In  dis- 
affirmance of  his  liability  to  convey  the  title  to  the  defendant  he  has 
sold  and  conveyed  the  land  to  another,  and,  therefore,  as  shown  by 
himself,  is  not  in  a  situation,  nor  was  he,  at  the  time  of  instituting  this 
suit,  to  convey  an  unclouded  title  to  the  defendant.  It  would  be  mani- 
festly unjust,  after  this  action  on  the  part  of  the  plaintiff,  to  compel  him 
to  pay  the  purchase-money  and  be  put  to  the  hazard  and  expense  of  a 
lawsuit  with  the  grantee  of  the  plaintiff. 

"  If  the  plaintiff  intended  to  hold  the  defendant  to  his  covenant  and 
compel  him  to  pay  the  purchase-money,  no  resale  should  have  been 
made ;  by  making  such  sale  and  executing  and  acknowledging  a  deed 
to  the  purchaser,  whether  such  deed  conveyed  an  indefeasible  title  to 
the  purchaser  or  not,  we  think  it  clear  that  he  thereby  defeated  any 
right  which  he  might  otherwise  have  had  to  recover  the  sum  bid  by  the 
defendant  at  the  auction  sale. 

"  The  more  difficult  question  in  the  case  is,  whether  the  difference 
between  the  sum  bid  by  the  defendant  and  that  for  which  the  real  estate 
was  subsequently  sold  can,  under  the  facts  in  evidence,  be  recovered  from 
the  defendant.  Upon  careful  examination  of  the  case  I  am  compelled 
to  the  conclusion  that  notwithstanding  the  apparently  inexcusable  refusal 
of  the  defendant  to  pay  the  hand  money  at  the  time  of  the  sale,  the 
subsequent  action  on  the  part  of  the  plaintiff  is  a  defense  against  a 
claim  for  damages. 

"  It  is  settled  law,  that  if  a  bidder  at  a  public  auction  fails  to  comply 
with  his  bid,  the  property  may  be  resold  and  the  difference  between 
the  sales,  if  less  at  the  last  than  the  first  sale,  may  be  recovered  against 
the  first  purchaser ;  and  it  is  equally  well  settled  that  if  the  conditions 
of  the  second  sale  are  not  the  same  as  the  first,  but  are  less  favorable  to 
the  purchaser,  the  difference  between  the  sums  bid  cannot  be  recovered. 
Banes  v.  Gordon,  9  Penn.  St.  426. 

' "  When  the  resale  is  for  a  less  price  upon  other  terms  than  the  first, 
the  vendor  cannot  compel  the  first  purchaser  to  make  good  the  loss. 
The  basis  is  shifted.  To  refer  such  a  case  to  the  jury  would  introduce 
an  uncertain  measure  of  damages,  whereas  the  only  measure  is  the  dif- 
ference between  the  price  at  tne  first  and  second  sale.'  Weist  v.  Der- 
rick, 100  Penn.  St.  512 ;  ITart  v.  Bedell,  2  Out.  485.  On  this  point 
the  authority  of  Smgerly  v.  SwaMa  Adm'rs,  9  Casey,  102,  is  weakened 
if  not  expressly  overruled  by  the  case  of   Weiet  v.  jDerriek. 

ik  In  the  former  case  it  was  held  that  when  the  terms  of  the  resale 
were  fixed  by  the  court  different  from  those  at  the  first  sale,  the  first 
purchaser  is  liable  for  the  difference  in  price ;  but  in  the  latter  case  the 
more  reasonable  rule  must  now  be  considered  as  established.  The  court, 
per  Trunkbt,  J.,  say :  '  The  fact  that  the  court  prescribed  the  terms  of 
the  second  —  sale  —  has  no  bearing  upon  the  question  at  issue.  These 
terms  were  made  upon  the  plainturs  motion,  but  no  matter  how  made, 
it  is  essential  to  his  case  that  the  second  sale  was  not  loaded  with  heavier 
terms  than  the  first.' 

"  In  that  case,  as  in  this,  an  obligation  was  given  by  the  first  pur- 
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chaser  for  the  purchase-money  of  the  land.  Held,  that  it  did  survive 
the  contract.  '  rhe  plaintiff/  says  the  opinion,  *  sues  for  damages ;  he 
has  sold  the  land  to  another,  and  if  he  fails  to  establish  his  right  to  dam- 
ages he  shall  not  drop  round  and  recover  purchase-money.' 

"  When  the  terms  and  conditions  of  a  resale  are  more  onerous  than 
those  of  the  first  sale,  the  purchaser  at  the  first  sale  is  not  liable  for  the 
difference  in  the  sum  bid  at  the  sale  and  the  resale,  for  the  reason  that 
it  is  conclusively  presumed  that  the  difference  was  caused  in  whole 
or  in  part  by  reason  of  the  changed  conditions.  The  reason  of  the  rule 
that  exonerates  the  bidder  in  that  case  applies  with  equal  if  not  greater 
force  to  a  case  where  the  seller  between  the  first  and  second  sale  shall 
have  voluntarily  done  any  act  affecting  the  title,  the  tendency  of  which 
is  to  deter  or  affect  bidding  at  the  resale. 

"By  the  terms  of  the  act  of  assembly,  the  validity  and  binding  force 
of  any  contract  made  by  the  receiver  for  the  sale  of  Tand  was  made  to 
depend  upon  the  judgment  of  the  court  of  Schuylkill  county.  The  plain- 
tin  might  have  resold  the  property  immediately  after  the  signing  of 
the  memorandum  by  the  defendant,  the  hand  or  forfeit  money  not 
being  paid,  but  in  order  to  complete  the  sale  the  approval  and  confir- 
mation required  by  the  statute  were  necessary.  No  time  is  fixed  by 
the  act  when  this  must  be  done,  but  the  clear  intendment  of  the  act  is 
that  it  should  be  done  in  a  reasonable  time.  A  delay  of  sixteen  months 
in  reporting  the  sale  to  the  court  is  neither  necessary  nor  reasonable. 
But  conceding  that  it  was  in  time  and  that  the  confirmation  by  the 
court,  unappealed  from  by  the  purchaser  concluded  him  from  contesting 
his  liability  to  pay  the  purchase-money,  the  question  as  to  the  effect  of 
the  confirmation  and  acknowledgment  of  a  deed  to  the  defendant 
upon  a  resale  and  conveyance  to  another  person  as  a  mode  of  fixing  a 
measure  of  damages,  remains  to  be  considered. 

"At  the  time  of  the  subsequent  sale  to  Mr.  Sell,  the  record  contained 
a  solemn  judgment  of  the  court  that  the  prior  sale  made  to  Joseph  M. 
Freck  be  confirmed,  'arid  that  the  premises  sold  be  and  remain  to  the 
said  Joseph  M.  Freck,  his  heirs  and  assigns  forever.' 

"This  judgment  had  stood  upon  the  record  for  more  than  three 
years  when  the  resale  was  made.  The  court  in  the  meantime,  and 
within  the  space  of  two  months  before  the  resale,  having  refused,  on 
the  application  of  the  defendant,  to  rescind  the  order  of  confirmation. 

"  After  the  confirmation,  Mr.  Freck  had  such  an  interest  in  the  land 
aswas  subiect  to  the  lien  of  a  judgment.  A  sheriff's  sale  on  such  a  judg- 
ment would  have  entitled  the  purchaser  to  pay  the  money  to  the 
receiver  and  require  a  deed.     Jacohi  Appeal,  11  Harr.  477. 

"  In  reference  to  sales  of  this  character  the  rule  is  that  until  the  sale 
has  been  confirmed  the  bidding  may  be  reopened  and  a  resale  directed. 
The  contract  is  not  concluded  until  it  becomes  indefeasible  by  confir- 
mation.    Waterman  Spec.  Perf.  255,  §  19  L. 

"  While  the  judgment  stands  upon  the  record  unimpeached  and  unre- 
versed, it  was  as  conclusive  upon  the  plaintiff  that  an  equitable  title  or 
interest  was  vested  in  the  defendant  as  it  was  that  he  had  become  liable 
for  the  purchase-money.  Authorities  need  not  be  cited  in  reference  to 
the  familiar  principle  that  a  judgment  rendered  by  a  tribunal  that  has 
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jurisdiction  cannot  be  set  aside  collaterally  by  the  same  tribunal,  nor 
by  another,  though  a  superior  one,  except  in  the  latter  case,  in  the  exer- 
cise of  appellate  jurisdiction. 

"  The  decision  of  the  supreme  court  in  Banes  v.  Gordon,  suprar 
recognizes  this  well-established  rule.  The  supreme  court  say,  per 
Eogeb8,  J. :  *  After  confirmation  of  sale  and  failure  on  the  part  of  the 
purchaser  to  comply  with  the  conditions,  the  administrator  has  two 
courses  to  pursue,  either  to  compel  payment  of  the  purchase-money  by 
action,  or  to  have  the  confirmation  set  aside  and  proceed  to  a  resale  of 
the  property.'  Having  adopted  the  latter,  the  conditions  being  changed 
in  the  resale,  it  was  held  that  the  first  purchaser  was  not  liable  for  the 
difference  in  price  between  the  sales. 

"If  this  is  still  law,  it  is  decisive  of  the  question  under  consideration. 

"  The  doctrine  of  that  case  was  recognized  by  Tkunkey,  J.,  in  Weist 
v.  Derrick,  4  Out/  512,  before  cited.  Its  soundness  has  never  been 
directly  questioned.    It,  therefore,  stands  to-day  as  the  law  of  this  State. 

"  The  case  of  Smgerly  v.  Swain's  AdwUrs,  9  Casey,  102,  does  not 
overrule  nor  shake  the  authority  of  Banes  v.  Gordon.  In  the  opinion 
delivered  by  Justice  Woodwabd  no  notice  whatever  is  taken  of  the 
point  that  the  resale  was  not  regular  and  did  not  affect  the  first  pur- 
chaser. 

"  The  attention  of  the  court  was  wholly  taken  up  bvthe  consideration 
of  the  question  as  to  whether  the  terms  of  the  second  sale  being  differ- 
ent from  the  first,  exonerated  the  first  purchaser  from  the  difference  in 
bids.  It  was  held  that  it  did  not,  because  the  latter  and  harder  terms 
were  fixed  by  the  court,  a  conclusion  clearly  overruled  by  the  later 
case  of  Weist  v.  Derrick. 

"  "Without  extending  this  opinion  to  greater  length  on  this  part  of 
the  case,  we  turn  to  the  consideration  of  another  matter  which  we  deem 
conclusive  against  the  right  of  the  plaintiff  to  recover  on  this  action. 
The  condition  of  the  title  was  different  at  the  second  sale  from  what  it 
was  at  the  first.  The  vendor  at  the  very  time  of  making  the  second  sale 
was  insisting  that  his  sale  to  the  defendant  was  a  valid  sale,  and  he 
intended  to  bold  him  for  the  purchase. 

"  The  court  cannot  say  that  this  did  not  affect  the  bidding  at  the 
second  sale.  We  think  the  legal  presumption  is  that  it  did,  and  as 
there  was  no  evidence  to  the  contrary,  there  was  nothing  to  submit  to 
the  jury. 

"  We  are  still  of  opinion  that  the  second  sale  was  not  effectual  to 
charge  the  defendant  with  the  difference  in  price  between  the  sales.  It 
was  made  more  than  three  years  after  the  first  sale.  It  was  made  in 
the  face  of  the  record  showing  that  it  had  been  already  sold.  The 
preamble  to  the  act  of  assembly  recites  that  the  receiver,  under  his 
appointment  by  the  court  as  such,  has  no  authority  to  sell  the  real 
estate.  The  court  was  charged  only  with  the  duty  of  confirming  or 
disapproving  sales  as  returned  by  the  receiver.  An  order  of  sale  by  the 
court  was,  therefore,  nugatory  and  of  no  effect. 

"Under  all  the  facts  we  are  of  opinion  that  no  error  was  committed 
in  holding  that  the  resale  was  not  a  fair  test  of  the  damages  sustained 
by  reason  of  the  defendants  failing  to  make  payment. 
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"And  now,  November  18, 1884,  rule  discharged." 

/.  G.  Freeze  and  Guy  F.  Farquhar,  for  plaintiff  in  error.  Both  the 
original  declaration  and  the  additional  count  were  drawn  to  cover  the 
liability  of  Freck  upon  his  contract.  Neither  were  in  disaffirmance  of 
his  liability  upon  said  contract,  but  both  averred  his  liability  to  pay 
damages  by  reason  of  his  violation  of  tjie  contract.  In  the  original 
declaration  the  measure  of  damages  is  alleged  to  be  the  difference 
between  the  sale  to  Freck  and  the  resale  to  Sell.  The  additional  count 
sets  out  his  liability  in  his  bid,  and  says  nothing  about  the  resale.  That 
is  the  contract  between  the  parties.  The  resale  and  the  liability  of 
Freck  for  the  difference  only  is  matter  of  defense  in  reduction  of 
damages.  Leeds  v.  Seery,  2W.N.C.  223-224.  With  respect  to  the  effect 
of  a  demurrer  it  is  a  rule  that  a  demurrer  admits  all  such  matters  of  fact 
as  are  sufficiently  pleaded.  The  meaning  of  which  rule  is  that  the 
party  having  had  nis  option  whether  to  plead  or  demur  shall  be  taken 
in  adopting  the  latter  alternative  to  admit  that  he  has  no  ground 
for  denial  or  traverse.  1  Saund.  PL  and  Ev.  431;  Steph.  PL  161. 
Where  judgment  is  given  in  favor  of  the  plaintiff  on  a  demurrer  it 
should  be  a  judgment  "quod  recuperet"  and  not  "quod  respondeat 
ouster"  Bauer  v.  Roth,  4  Rawle,  83 ;  Logan  v.  Jennings,  id.  355  ; 
Stevens  v.  Myers,  2  Jones,  302 ;  Troubat  and  Haley's  Prac.  by  Fish, 
voL  1,  part  1,  p.  492 ;  Wood  v.  Armstrong,  1  Casey,  407.  Where  the 
action  sounds  in  damages,  as  in  covenant,  judgment  for  the  plaintiff  on 
demurrer  is  interlocutory,  and  it  is  necessary  before  final  judgment  that 
damages  should  be  assessed  by  a  jury.  Logan  v.  Jennings,  4  Rawle, 
355.  This  court  in  the  case  of  Jacob's  Appeal,  11  Harr.  477,  has  held 
that  a  purchaser  at  a  judicial  sale,  who  fails  to  pay  any  of  the  purchase- 
money  after  the  confirmation  of  such  sale  by  the  court,  acquires  no  title, 
either  legal  or  equitable. 

J.  W.  Moyer  and  G.  F.  FlweU,  for  defendant  in  error.  Plaintiff 
in  error  cannot  recover  purchase-money  in  his  suit,  because  he  has 
shown  that  he  has  sold  the  land  to  another.  He  cannot  have  the  pur- 
chase-money and  the  land  both.  After  confirmation  of  sale,  if  not 
before,  defendant  in  error  had  such  an  interest  in  the  land  as  was  sub- 
ject to  the  lien  of  a  judgment,  and  a  sheriff's  sale  on  such  a  judgment 
rst  him  would  have  entitled  the  purchaser  to  pay  the  money  to 
tiff  in  error  and  require  a  deed.  JaaoVs  Appeal,  11  Harr.  477. 
Therefore,  if  plaintiff  in  error  intended  to  amrm  the  contract  by 
enforcing  payment  of  the  purchase-money,  he  should,  immediately  after 
the  sale,  nave  proceeded  to  have  the  same  confirmed  by  the  court ; 
should  then  have  made  and  tendered  a  deed  for  the  premises  to 
defendant  in  error,  and  upon  non-acceptance  of  same,  he  should  have 
filed  the  same  in  the  prothonotary's  office  for  the  benefit  of  any  pur- 
chaser, whoever  he  might  be,  under  the  judgment  plaintiff  in  error, 
subsequently  would  have  obtained  for  the  purchase-money,  in  covenant, 
on  the  articles  of  agreement.  This  is  the  course  of  procedure  laid  down 
by  this  court  in  Lore  v.  Jones,  4  Watts,  473.  Plaintiff  in  error  in  this 
case,  having  rested  for  nearly  sixteen  months  after  the  sale  before  he 
reported  the  same  to  court  and  secured  confirmation,  as  he  was  bound 
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to  do  by  the  law  under  which  he  acted,  and  this  at  a  time  when  all 
kinds  of  property,  but  especially  real  estate,  was  day  by  day  notoriously 
declining,  having  again  slept  on  his  duties  for  nearly  a  year  and  a  half, 
he  proceeded  to  secure  a  resale  of  the  property.  This  action  was  in 
disaffirmance  and  rescission  of  the  contract,  and  forever  barrfid  and 
estopped  his  recovery  of  the  purchase-money.  Wiest  v.  Derrick,  4 
Out.  512.  Plaintiffs  claim  for  damages  for  loss  on  resale  stands  on  no 
better  footing.  Indeed,  by  his  long  delays  and  irregular  proceedings 
he  himself  invited,  if  he  did  not  expressly  encourage  it.  Hopkins  v. 
Lee,  6  Wheat.  113;  Harrison  v.  Nixon,  9  Pet.  534;  Szbbald  v. 
U.  &,  12  id.  492;  Bank  of  U.  8.  v.  Beverly  et  al.,  1  How. 
148,  149 ;  Gardners  Appeal,  8  Norr.  530 ;  Weaver  v.  Steacy,  4  Out. 
616  ;  OUerson  v.  Middleton,  6  id.  78. 

Trunkey,  J.  This  action  is  brought  to  recover  damages  for  breach 
of  covenant  arising  upon  contract  for  sale  and  purchase  of  land  sold  by 
order  of  court,  under  a  special  act  of  assembly.  The  defendant 
failed  to  pay  the  purchase-money,  and  by  order  of  court  the  land  was 
again  sola  for  a  less  price.  By  ieave  of  court  an  additional  count  was 
filed  ;  the  first  count  in  the  declaration  seems  to  be  for  the  difference 
between  the  bids,  and  the  second  is  for  the  purchase-money  which  the 
defendant  covenanted  to  pay.  After  the  jury  were  sworn,  on  the 
same  day,  the  defendant  withdrew  his  plea  and  demurred.  His 
demurrer  was  overruled,  and  thereupon  the  defendant  put  in  pleas,  and 
immediately  the  trial  was  begun.  From  the  record  it  appears  that  the 
defendant  was  dissatisfied  with  the  ruling  of  the  court  on  the  demurrer ; 
but  the  plaintiff  made  no  request  for  judgment  quod  recuperet,  and 
without  objection  proceeded  to  trial  of  the  issue  raised  by  the  plead- 
ings. For  this  reason,  if  no  other,  the  first  assignment  should  not  be 
sustained.  It  is  unnecessary  to  remark  that  if  the  property  was  sold 
again,  that  an  action  cannot  be  maintained  on  the  covenant  for  recovery 
of  the  purchase-money.  Nor  is  any  question  raised  whether  covenant 
is  the  proper  form  of  action  for  recovery  of  the  difference  between  the 
bids.  The  record  shows  that  the  sale  to  Freck  was  duly  confirmed, 
and  the  deed  made  and  acknowledged.  The  order  and  decree,  namely : 
that  the  sale  to  "  Freck  be  confirmed,  and  that  the  premises  so  sold  be  and 
remain  to  the  said  Joseph  M.  Freck,  his  heirs  ana  assigns  forever,"  still 
stands ;  and  if  revoked  at  all  it  is  because  of  the  subsequent  decrees  and 
orders  relative  to  another  sale  of  the  same  land.  No  doubt  the  title  of 
the  last  purchaser  is  valid,  if  he  has  complied  with  the  terms  of  sale, 
but  the  ruling  of  the  court  below  was,  by  reason  of  the  cloud  on  the 
title,  calculated  to  deter  bidders.  The  confirmation  of  the  sale  to 
Freck  was  on  the  12th  of  November,  1877,  and  the  sale  to  John  H. 
Sell  was  not  made  until  in  February,  1880 ;  the  second  sale  was  not 
ordered  until  in  May,  1879.  For  tne  reasons  given  by  the  learned 
judge  of  the  common  pleas  the  nonsuit  was  rightly  ordered. 

Judgment  affirmed. 
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Appeal  op  David  E.  Adams,  Administrator,  Etc. 
October  4,  1886. 

JcMSDicnoN  —  Patentee  —  Account  Render  —  Account  Stated  —  Equity. 

Want  of  jurisdiction  may  be  taken  advantage  of  at  any  stage  of  the  cause,  but 
if  a  case  is  doubtful  and  the  parties  have  voluntarily  proceeded  to  a  hearing, 
the  court  will  not  permit  an  objection  to  its  jurisdiction  to  prevail  but  wUl 
administer  suitable  relief. 

B.,  a  patentee  of  an  invention,  gave,  by  parol,  toC.  permission  to  manufacture 
and  sell  the  invention,  C.  to  render  to  B.  annually  an  account  of  the  number 
manufactured,  and  to  pay  a  royalty.  Held,  that  if  C.  failed  to  account,  B.  could 
invoke  the  aid  of  an  action  of  account  render.  Held,  also,  that  he  could  pro- 
ceed either  by  bill  in  chancery  or  at  common  law. 

To  a  bill  in  equity  filed  by  B.  for  an  account  render,  C.  alleged  that  his  answer 
to  a  former  bill,  filed  in  the  United  States  circuit  court,  was  In  effect  an  account 
stated.  Held,  that  B.  had  a  right  to  demand  the  production  of  C.'s  books,  and 
by  examination  of  C.  himself,  elicit  such  facts  as  were  peculiarly  within  his 
knowledge  in  the  premises. 

Appeal  from  the  decree  of  the  court  of  common  pleas  of  Cumber- 
land county. 

This  was  a  bill  in  equity  and  set  forth  that  James  D.  Willoughby 
prior  to  the  26th  of  January,  1858,  was  the  original  inventor  of  new 
and  useful  improvements  in  the  construction  o?  seed  planters  ;  that 
letters-patent  were  on  that  day  issued  to  him  ;  that  these  were  extended 
for  a  period  of  seven  years  from  and  after  the  26th  of  January,  1872, 
and  that  he  was  the  sole  and  exclusive  owner  of  the  entire  right,  title 
and  interest  in  them  during  the  extended  term,  that  a  short  time  after 
the  date  of  the  extension  Willoughby,  at  the  request  of  F.  Gardner  & 
Co.,  gave  them  a  parol  license  to  manufacture  aud  sell  the  seed  planters 
they  to  render  him  annually  an  account  or  statement  of  the  number 
manufactured  and  pay  him  a  royalty  of  $5  for  each  seed  planter  manu- 
factured by  them ;  that  no  account  had  been  rendered  to  Willoughby 
in  his  life-time,  nor  to  his  administrator  since  his  death,  therefore  the 
plaintiff — who  was  Willoughby's  administrator — claimed  equitable 
relief,  and  asked  that  an  account  be  taken ;  under  the  direction  of  the 
court,  of  the  number  of  seed  planters  manufactured  in  pursuance  of 
said  parol  license,  from  the  26th  of  January,  1872,  to  the  expiration  of 
the  term  of  the  extended  letters-patent,  and  of  all  moneys  owing  by  F. 
Gardner  &  Co.  for  royalty  under  the  parol  license. 

The  defendants  —  F.  Gardner  &  Co.  — answered  denying  that  they 
agreed  in  consideration  of  a  parol  license  to  manufacture  seed  planters, 
to  pay  a  royalty  of  $5  for  each  seed  planter,  but  claimed  that  they 
manufactured  .  by  virtue  of  certain  correspondence  set  out  in  their 
answer,  which  showed  that  Willoughby  had  received  from  them  and 
others  amounts  in  excess  of  what  he  was  ever  entitled  to  ask  or  receive 
from  them  on  this  account.  They  also  answered  that  they  had  never 
declined  to  give  the  number  of  drills  they  had  manufactured,  and  stated 
that  in  answer  to  a  bill  in  equity,  filed  by  Willoughby  in  his  life-time 
in  the  circuit  court  of  the  United  States,  they  set  forth  the  full  number 
of  the  drills  they  had  made  and  reported  the  same  in  their  present 
answer.  That  the  bill  filed  by  Willoughby  in  the  circuit  court  of  the 
United  States  was  one  for  an  infringement  of  his  patent  rights,  in  which 
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he  asked  for  an  account  of  the  profits  made  by  them,  and  that  this  was 
dismissed  without  prejudice  to  his  right  to  proceed  elsewhere.  They 
suggested  that  the  complainant  in  this  case  had  a  full  and  adequate 
remedy  at  law  against  tnem,  and  that  the  conduct  of  Willoughby  in 
his  life-time  and  his  oaths  in  contradiction  of  the  facts  alleged  in  the 
present  bill  did  not  entitle  his  administrator  to  any  relief  in  a  court 
of  equity,  and  asked  that  they  be  dismissed  with  their  reasonable  costs 
in  this  behalf  sustained. 

S.  A.  Johnston,  Hepburn,  Jr.,  &  Stuart,  for  appellant.  In  Snell  Prin- 
ciples of  Equity,  pages  438-9 ;  Bisph.  484,  citing  many  authorities ; 
Pom.  Eq.  Jur.  473,  n.  1.  The  statute  expressly  provides  that  the 
courts  shall  have  "  the  powers  and  jurisdiction  of  courts  of  chancery  in 
settling  .  .  .  such  accounts  and  claims  as  by  the  common  law  and 
usages  of  this  Commonwealth  have  been  settled  by  the  action  of  account 
render,"  and  the  plaintiff  may  "proceed  either  by  bill  in  chancery,  or  at 
common  law."  Act  13th  October,  1840;  §  19,  Bright.  Purd.  (ed.  1885), 
692.  Independently  of  the  act  of  13th  of  October,  1840,  the  equity 
powers  conferred  by  the  act  of  13th  of  June,  1840,  section  39,  extend 
the  jurisdiction  "  to  all  cases  over  which  courts  of  chancery  entertain 
jurisdiction  on  the  grounds  of  fraud,  accident,  mistake  or  account." 

Henderson  &  Hays,  for  appellees.  "  Where  there  is  a  duty  to  render 
an  account,  e.  a.,  on  the  part  of  an  agent  or  steward,  and  discovery  is 
required,  a  bill  will  lie."  Bisph.  Eq.,  ^  484.  "  Where  the  accounts  are 
all  on  one  side  and  no  discovery  is  sought,  equity  will  not  entertain 
jurisdiction."  Passyunk  Building  Association' s  Appeal,  2  Norr.  441  ; 
Gloninger  v.  Hazzard,  6  Wr.  390;  1  Sto.  Eq.,  §§  458-9.  The  object 
of  discovery  is  confined  to  obtaining  what  is  '*  material  to  the  plaintiffs 
case."  Adams  Eq.  1-10 ;  Bisph.  Eq.,  §  561.  See  1  Dan.  Ch.  Pr.  606. 
"  It  is  the  settled  law  merchant  that  an  account  rendered  is  allowed,  if 
it  is  not  objected  to  without  delay."  Porter  v.  Patterson,  3  Harr.  236. 
"  It  becomes  an  account  stated."  Sevan  v.  Cullen,  7  Barr,  281 ;  Ser- 
geants Exrs.  v.  Ewina,  12  Cas.  156  ;  Smedley  v.  Williams,  1  Pars.  359  ; 
Payne  v.  Nichols,  2  Phila.  bottom  of  page  220;  Lodge  v.  Herron^  3 
id.  356 ;  Hall  v.  Sloan,  9  id.  138  ;  Thompson  v.  Fisher,  1  Harr.  310. 
It  is  prima  facie  evidence  against  the  party  to  whom  rendered.  Ser- 
geanvs  Mors.  v.  Ewing,  6  Cas.  75.  "A  court  uf  equity  will  not  inter- 
•  fere  to  redress  any  injury  for  which  there  is  an  ample  remedy  at  law." 
OaUagher  v.  Fayette  Co.  R.  li.,  2  W.  102 ;  Strasburg  R.  R.  v.  Echter- 
nacht,  9  Harr.  220 ;  Kanffmaris  Appeal,  5  P.  F.  S.  383 ;  Koch  v.  Bal- 
UeCs  Appeal,  9  W.  N.  0341;  Bank  v.  Adams,  1  Pars.  534.  "Where 
the  accounts  are  all  on  one  side,  courts  of  equity  will  decline  taking 
jurisdiction  of  the  case."  Gloninger  v.  Hazzard,  6  Wr.  390 ;  Pass- 
yunk Building  Association's  Appeal,  2  Norr.  441  ;  GruWs  Appeal,  9 
id.  228 ;  Pittsburgh  &  ConnellsviUe  R.  R.  Appeal,  3  Out.  177. 

Stebbett,  J.  The  main  Question  presented  by  the  second  and  third 
specifications  is  whether  the  learned]  udge  erred  in  dismissing  appel- 
lant's bill  for  want  of  jurisdiction.  This  question  should  be  determined 
not  by  what  may  have  been  shown  by  the  answer  or  testimony  adduced 
in  support  thereof,  but  by  what  appears  on  the  face  of  the  bill  itself. 
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If  the  averments  therein  contained,  assuming  them  to  be  true,  present 
a  case  of  which  equity  has  either  concurrent  or  exclusive  jurisdiction, 
the  bill  should  not  have  been  dismissed,  especially  in  view  of  the  fact 
that  the  appellees  did  not  object,  in  limine,  by  plea  or  otherwise,  to  the 
jurisdiction  of  the  court.  W  hile  it  is  true  that  manifest  want  of  juris- 
diction may  be  taken  advantage  of  at  any  stage  of  the  cause,  the  court 
will  not  permit  an  objection  to  its  jurisdiction  to  prevail,  in  doubtful 
cases,  after  the  parties  have  voluntarily  proceeded  to  a  hearing  on  the 
merits,  but  will  administer  suitable  relief.  Story  Eq.  Jur.,  §  464.  As 
was  said  in  Swnbwry  dk  Erie  H.  H.  Co.  v.  Cooper,  9  Cas.  278,  if  the 
court  in  which  the  suit  is  brought  has  jurisdiction  of  the  cause  of  action, 
both  at  law  and  in  equity,  it  mav  proceed  to  give  relief,  unless  the  bill 
be  demurred  to  on  the  ground  that  the  proper  remedy  is  at  law. 

After  averring  that  in  January,  1878,  letters-latent  were  issued  by 
the  United  States  to  James  D.  W illoughby,  his  intestate,  for  "  new  and 
useful  improvements  in  construction  oi  seed  planters  .  .  .  grant- 
ing him,  his  heirs,  administrators  and  assigns  the  exclusive  right  of 
making,  using  and  vending  to  others  to  be  used  the  said  invention,"  for 
the  term  of  fourteen  years,  plaintiff  further  averred,  in  substance,  that 
said  letters-patent  were  legally  extended  for  the  further  term  of  seven- 
teen years,  from  January  26,  1872 ;  that  shortly  after  said  last-men- 
tioned, date,  Willoughby,  the  patentee,  gave  defendants'  firm,  F.  Gard- 
ner &  Co.,  a  parol  license  or  permission  to  manufacture  and  sell  the 
improvements  covered  by  the  extended  letters-patent  during  the  term 
thereof ;  in  consideration  of  which  they  promised  and  agreed  to  render 
to  the  pateutee,  annually,  an  account  or  statement  of  the  number  of 
said  seed  planters  manufactured  by  them  each  year  during  said  extended 
term,  and  pay  him  therefor  a  royalty  of  $5  for  each  seed  planter  so 
manufactured  by  them ;  that  in  pursuance  of  said  parol  license  or  per- 
mission, defendant's  fiAn  manufactured  and  sold  said  seed  planters — com- 
monly known  as  grain  drills — during  the  whole  of  said  extended  term 
of  seven  years ;  that  no  account  was  ever  rendered  by  defendants  to 
plaintiff's  intestate  of  the  number  of  seed  planters  manufactured  by 
them  under  said  parol  license,  except  for  the  year  1873,  although  they 
did  from  time  to  time  make  small  payments  to  him  on  account,  amount- 
ing in  all  to  $1,100 ;  that  since  the  death  of  Willoughby,  the  patentee, 
in  July,  1882,  plaintiff  as  administrator  of  his  estate  had  demanded  of 
them  an  account  and  payment  of  the  balance  due  the  estate,  and  they 
have  refused  to  furnish  the  same ;  that  the  only  knowledge  plaintiff  has 
of  the  transaction  between  Willoughby  and  defendants  is  what  he  has 
learned  from  the  papers  and  correspondence  of  Willoughby,  which  have 
eome  to  his  hands  as  administrator,  and  praying  that  an  account  may 
be  taken  of  the  number  of  seed  planters  manufactured  by  def endants* 
firm,  F.  Gardner  &  Co.,  under  6aid  parol  license  until  the  expiration  of 
said  extended  letters-patent,  and  of  moneys  owing  by  them  to  decedent's 
estate  for  royalty  under  the  parol  license,  and  of  all  moneys  paid  by 
defendants'  firm  to  Willoughby  in  his  life-time;  that  they  may  lie 
decreed  to  pay  complainant  the  balance  that  may  appear  to  be  due  and 
owing,  etc,  and  for  such  other  and  further  relief  as  to  the  court  shall 
seem  meet  and  the  nature  of  the  case  require. 

1121  . 


Digitized  by 


Google 


140  The  Eastekn  Reporter.  [Penn. 

The  facts  thus  averred  and  the  relief  prayed  for  necessarily  involved 
an  account  of  the  grain  drills  manufactured  and  sold  by  defendants' 
firm  in  pursuance  of  the  contract ;  and  there  appears  to  be  no  good 
reason  why  that  relief  cannot  be  better  administered  by  a  court  of  equity 
than  in  a  court  of  law.  The  means  of  knowledge  necessary  to  a  correct 
statement  of  the  account  was  almost  entirely  within  the  control  of 
defendants,  and  it  was  only  by  a  discovery  on  their  part  that  it  could 
be  made  available  to  plaintiff. 

The  patentee  had  an  exclusive  property  in  the  letters-patent,  and 
doubtless  the  object  of  his  agreement  with  defendants'  hrm  was  to 
derive  revenue  therefrom  by  the  sale  of  individual  rights  in  connection 
with  the  drills  manufactured  and  sold  by  them.  To  that  end  they 
agreed  to  render  an  account  to  him  periodically  of  the  number  so  man- 
ufactured and  sold.  While  the  agreement  did  not  in  terms  create  the 
ordinary  relation  of  principal  and  agent  or  factor,  it  did  establish  a  rela- 
tion of  trust  and  confidence  that  is  substantially  the  same.  The  patentee 
was  dependent  on  defendants  for  a  a  just  and  correct  account  of  the 
individual  rights  disposed  of  by  them  in  pursuance  of  the  contract. 
Without  such  account  it  was  next  to  impossible  for  him  to  ascertain 
how  many  such  rights  had  been  sold,  and  consequently  how  much  was 
due  and  owing  by  defendants.  In  view  of  the  express  agreement  to 
account  in  connection  with  other  facts  averred  in  the  bill,  creating 
between  the  parties  a  relation  of  trust  and  confidence  in  regard  to  the 
letters-patent,  we  think  a  case  is  presented  in  which  an  action  of  account 
render,  on  the  common-law  side  of  the  court,  could  have  been  main- 
tained. 

If  so,  equity  has  concurrent  jurisdiction  under  the  act  of  1840, 
which  invested  courts  of  common  pleas  with  "  all  the  powers  and  juris- 
diction of  courts  of  chancery  in  settling  partnership  accounts,  and  such 
other  accounts  and  claims  as  by  the  common-law  usages  of  this  Com- 
monwealth have  heretofore  been  settled  by  an  action  of  account  ren- 
dered," and  provides  that  "  it  shall  be  in  the  power  of  the  party  desirous 
to  commence  such  action  to  proceed  either  by  bill  in  chancery  or  at 
common  law."     Purd.  591,  pi.  4. 

It  has  been  suggested  that  defendants'  answer  to  the  bill  filed  in  the 
circuit  court  of  the  United  States,  containing  statement  of  grain  drills 
sold  by  them  from  1872  to  1878,  inclusive,  was  in  effect  an  account 
stated,  and  hence  it  was  unnecessary  for  plaintiff  to  resort  to  a  bill  in 
equity  for  the  purposes  of  discovering  and  stating  an  account.  The 
answer  to  this  is  that  full  discovery,  such  as  plaintiff  was  entitled  to, 
was  not  contained  in  the  answer  referred  to ;  and  moreover,  plaintiff 
was  not  bound  to  accept  the  statement  as  correct.  He  had  a  right  to 
demand  production  of  defendants'  books,  and  by  examination  of  aef end- 
ants  themselves,  elicit  such  facts  as  were  peculiarly  within  their  knowl- 
edge in  relation  to  the  number  of  drills  manufactured  in  pursuance  of 
the  contract.  The  fact  that  he  subsequently  waived  that  right  and  agreed 
to  accept  as  correct  the  admission  contained  in  the  answer  referred  to 
could  not  oust  the  jurisdiction  of  the  court  below. 

For  these  and  other  reasons  that  might  be  suggested,  we  think  the 
learned  judge  erred  in  the  matters  complained  o?  in  the  second  and 
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third  specifications,  and  especially  in  dismissing  the  bill  for  want  of 
jnrisdictioiL 

The  subject  of  complaint  in  the  first  specification  is  the  refusal  of  the 
court  to  sustain  plaintiffs  first  exception  to  the  master's  report,  viz.: 
The  master  erred  in  holding  that  u  all  sums  dme  for  drills,  made  prior 
to  the  year  1877,  are  barred  by  the  statute  of  limitations."  The 
effect  of  this  ruling  was  to  pi  eclude  recovery  for  one  hundred  and  five 
drills  sold  by  defendant  in  1876.  According  to  the  master's  find- 
ing it  was  the  duty  of  defendants  to  account  on  the  first  of  January  in 
each  year  for  all  drills  sold  during  the  preceding  year.  They  were  not 
liable,  therefore,  to  account  and  pay  for  the  one  hundred  and  six  drills 
in  question,  until  January  1,  1877,  which  is  within  the  six  years  prior  to 
filing  the  bill.  The  legal  conclusion  of  the  learned  master  was  not 
warranted  by  the  facts  as  he  found  them,  and  hence  the  exception  was 
well  taken.  It  follows,  therefore,  that  the  price  of  these  drills  with 
interest  should  be  added  to  the  amount  specified  in  the  decree  recom- 
mended by  the  master,  thus  making  $2,380.71,  with  interest  from  Feb- 
ruary 19,  1885. 

Decree  reversed,  and  it  is  now  adjudged  and  decreed  that  F.  Gardner 
ind  George  S.  Beetem,  surviving  partners  of  the  late  firm  of  F.  Gard- 
ner &  Co.,  appellees,  pay  to  David  £.  Adams,  administrator  of  James 
D.  Willoughoy,  deceased,  appellant,  the  sum  of  $2,380.71,  with  interest 
from  February  19, 1885,  and  c#sts,  including  the  costs  of  this  appeal. 


Borough  of  Carlisle  v.  Brisbane. 

October  4, 1886. 

Damages — Negligence  —  Common  Cakrier — Carrier  —  Highway — Street — 
Obstruction  —  Notice. 

Where  one  suffers  an  injury  through  the  concurrent  negligence  of  two  or  more 
persons,  they  are  jointly  liable  and  may  be  proceeded  against  for  damages  sus- 
tained, either  jointly  or  severally,  at  the  option  of  the  injured  party,  unless  the 
latter,  by  his  own  negligence,  contributed  to  the  injury,  in  which  case  the  law 
will  not  afford  him  any  remedy  whatever  against  any  or  all  of  those  whose 
wrong,  in  concurrence  with  his  own,  caused  the  injury.  The  rule  is,  however, 
not  without  its  exceptions,  as  where  goods  are  injured  in  the  hands  of  a  common 
carrier  by  the  negligent  act  of  a  third  party,  to  which  the  negligence  of  the  car- 
rier contributed,  or  where  a  passenger  is  personally  injured  by  the  joint  negligence 
of  his  carrier  and  another  party. 

A.  took  B. ,  an  acquaintance,  out  driving  in  his  sleigh.  Whilst  turning  off  of 
one  street  into  another,  a  portion  of  which  had  been  re-macadamized,  one  runner 
of  the  sleigh  passed  up  into  the  new  macadamizing,  which  caused  the  sleigh  to 
turn  over.  The  result  was  B.  was  thrown  out  and  seriously  injured.  Held,  in  an 
action  for  damages  brought  by  him  against  the  municipality  maintaining  the 
highway,  that  the  negligence  of  A.  could  not  be  imputed  to  B.  so  as  to  bar  a 
recovery. 

Where  the  conformation  of  the  ground  clearly  indicates  that  the  center  of  a  pub- 
lic road  is  not  the  traveled  route,  this  is  sufficient  notice  to  one  driving  over  it; 
but  in  ordinary  cases,  the  center  of  a  public  street  passing  between  the  open  lots 
of  a  populous  town,  in  the  usual  course  of  travel,  and  in  the  night-time,  or  when 
the  route  is  obscured  by  snow,  may  be  taken  as  the  traveled  route ,  and  if  the 
municipal  officers  cause  an  obstruction  to  be  placed  on  that  part  of  the  highway, 
it  is  their  duty  to  give  some  appropriate  notice  of  the  fact. 

Error  to  the  court  of  common  pleas  of  Cumberland  county. 
Brisbane,  who  resided  in  Philadelphia,  while  on  a  visit  to  Carlisle,. 
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was  invited  by  Cornman,  a  friend,  to  take  a  drive  with  him  into  the 
country  in  a  sleigh.  They  started  about  three  o'clock  in  the  afternoon 
and  drove  by  way  of  Harrisburg  and  Chambersburg  turnpike  first 
to  Cornman's  farm,  four  miles  from  town,  and  from  there,  on  their 
return,  about  three  miles  to  the  poor-house,  which  they  reached  at  sun- 
down. They  took  supper  there  and  remained  about  an  hour  and  a 
half,  when  they  left  for  Carlisle.  They  drove  up  the  poor-house  road 
a  quarter  of  a  mile  to  North  street,  one  of  the  principal  thoroughfares 
of  the  borough.  They  turned  around  the  north-west  corner  formed  by 
the  junction  of  this  street  with  the  poor-house  road  and  drove  for  the 
center  of  the  street.  The  borough  was  then  engaged  in  piking  this 
street,  which  is  sixty  feet  wide,  and  had  filled  the  north  half  of  it  with 
broken  stones  to  the  depth  of  from  ten  to  twenty-five  inches,  leaving 
the  south  half  in  its  previous  condition.  There  were  thus  two  dis- 
tinct ways  or  tracks  passing  over  North  street,  each  thirty  feet  wide, 
the  one  on  the  north  side  being  piked  and  elevated  from  one  to  two 
feet  above  the  one  on  the  south  side,  which  was  known  as  the  summer 
or  mud  road.  These  two  ways  or  tracks  both  began  on  a  level  at  the 
poor- house  road.  Thev  were  both  comparatively  safe  in  day-time  with 
a  saf e  horse  and  a  careful  driver.  They  were  both  unsafe  at  night,  and 
particularly  the  one  on  the  north  side,  from  which  the  traveler  at  night 
was  liable  to  be  precipitated  at  any  moment  over  the  steep  declivity 
running  almost  its  whole  length  in  the. middle  of  North  street.  The 
night  was  dark  and  cloudy,  the  sun  had  been  down  an  hour  and  a  half, 
the  ground  was  covered  with  snow,  when  Cornman,  driving  at  a  slow 
trot,  turned  his  horse  on  his  way  home  into  this  street,  for  the  center 
of  the  street.  After  he  had  gone  about  fifty  feet  he  struck  the  middle 
of  the  street,  and  the  left  runner  of  his  sleigh  went  suddenly  over  the 
edge  of  the  piking,  which  was  about  sixteen  inches  deep  at  that  point, 
and  the  sleigh  was  upset,  throwing  Brisbane,  who  was  on  the  left  side, 
violently  out,  and  Cornman  on  top  of  him.  Brisbane's  left  leg  was 
broken  at  the  thigh,  about  four  inches  from  the  socket  joint,  making  a 
very  dangerous  and  painful  fracture.  In  course  of  time  Brisbane 
brought  an  action  for  damages  against  the  borough.  The  verdict  was  for 
plaintiff. 

Hepburn,  Jr.,  cfe  Stuwrt  and  Martin  C.  Herman,  for  plaintiff  in 
error.  It  would  be  a  harsh  rule  to  hold  that  because  one  has  the  right 
to  pass  over  a  highwav,  he  is  under  no  duty  to  avoid  a  known  danger. 
R.  W.  Co.  v.  Taylor,  8  Out.  306 ;  Forks  Township  v.  Emg,  3  Norr. 
230;  City  of  Erie  v.  Mcujitt,  5  Out.  616.  In  Zookhart  v.  LicJUen- 
thaler,  10  Wr.  151,  it  was  decided  —following  the  line  of  authorities 
beginning  with  Tfwrogood  v.  Bryan  —  that  where  a  passenger  on  a 
carrier  vehicle  is  injured  by  a  collision  resulting  from  the  mutual  negli- 
gence of  those  in  cnarge  of  it,  and  of  another  party,  the  carrier  must 
answer  for  the  injury,  and  the  same  rule  was  followed  in  P.  <&  R. 
R.  R.  Co.  v.  Boyer,  1  Out.  91,  where  it  was  further  said,  that  the 
measure  of  duty  of  the  carrier  company  is  extraordinary  care,  that  of 
the  non-carrying  company,  merely  ordinary  care  according  to  the  cir- 
cumstances.    In  Lake  Snore  &  Mich.  South.  R.  R.  Co.  v.  Miller, 


1124 


Digitized  by 


Google 


l'eiin.]  Borough  of  Carlisle  v.  Brisbane.  143 

25  Mich.  274,  the  injury  complained  of  was  caused  by  a  locomotive 
coming  into  collision  with  a  wagon  in  which  the  plaintiff,  a  woman, 
was  riding,  which  was  being  driven  across  the  railroad  track  by  the 
owner  of  the  team,  and  it  was  held  that  his  negligence  affected  the 
right  of  the  plaintiff  to  recover  equally  with  her  own  negligence. 

F.  Mattel,  F.  E.  Bdtzhoover  and  J.  M.  Weakley,  for  defendant  in 
error.  In  Webster  v.  Hudson  River  R.  R.  Co.,  28  N.  Y.  260, 
it  is  held  that  "  the  negligence  of  defendant  whereby  plaintiff  was 
injured,  being  established  by  evidence,  and  there  being  no  pretense  that 
plaintiff  was  guilty  of  any  personal  negligence,  the  negligence  of  a 
third  party  contributing  to  the  injuries  furnishes  no  excuse  for  the 
negligence  of  defendant,  and  no  reason  why  he  should  not  respond  in 
damages."  See,  also,  Mann  v.  Wirand,  32  Smith,  243;  Beach 
Cont.  Neg.,  §  36.  "  It  is  the  general  American  rule  that  there  is  no 
privity  in  negligence  between  passenger  and  carrier,  and  that,  there- 
fore, when  the  passenger  brings  an  action  of  negligence,  the  contribu- 
tory negligence  of  his  carrier  is  not  to  be  imputed  to  him  in  any 
degree  for  the  purpose  of  barring  his  remedy.  The  rule  of  Thorogood 
v.  Bryan  is  wnolly  repudiated.  Neither  upon  the  theory  of  agency 
nor  upon  theory  of  identity,  nor  from  supposed  considerations  of  pub- 
lic policy  and  convenience,  will  the  passenger  bo  held  to  such  a  connec- 
tion witn  the  common  carrier,  by  which  he  is  transported,  as  to  be 
responsible  for  negligence  on  his  part."  Mr.  Beach  cites  among  others, 
the  following  cases  in  support  of  his  text:  Danville  v.  Stewart,  2 
Mete.  (Ky.)  119  ;  Rennet  v.  New  Jersey,  36  N.  J.  Law,  225 ;  Coving- 
Ion  v.  KeUey,  36  Ohio  St.  86  ;  Albion  v.  Hetrick,  90  Ind.  545  ;  Cuddy 
v.  Ham,  46  Mich.  596 ;  Wabash  v.  ShacUet,  105  111.  364 ;  Knapp  v. 
Dagg,  18  How.  Pr.  165 ;  Chapman  v.  New  Haven,  19  N.  Y.  341 ; 
Webster  v.  Hudson,  38  id.  260;  Robinson  v.  N.  Y.  C,  66  id.  11; 
Dwyer  v.  Erie,  71  id.  228 ;  Masterson  v.  N.  T.  C,  84  id.  227;  Richer 
v.  Freeman,  50  N.  H.  420 ;  Eaton  v.  Boston,  11  Allen,  500 ;  12  Minn. 
357 ;  23  Ala.  469,  etc ;  also  Shearm.  &  Redf.  Neg.,  §  46 ;  Whart.  Neg., 
§395;  Thomp.  Car.  284;  1  Sm.  Lead.  Cas.  (8th  ed.)  505.  It  is  set- 
tled law  in  Pennsylvania  "  that  an  excavation  in  a  road  or  street  made 
for  a  lawful  purpose  must  be  fenced  and  lighted."  Hemphrey  v. 
Armstrong  Co.,  6  P.  F.  S.  216.  This  has  been  reaffirmed  in  Zower 
Maoungie  Township  v.  MerTchoffer,  71  Penn.  St.  276 ;  Scott  Town- 
ship  v.  Montgomery,  95  id.  444,  and  numerous  other  cases.  See  6 
Phila.  556. 

Claek,  J.  The  general  rule  of  the  law  undoubtedly  is  where  one 
suffers  an  injury  through  the  concurrent  negligence  of  two  or  more 
persons,  they  are  jointly  liable  and  may  be  proceeded  against  for  dam- 
ages sustained,  either  jointly  or  severally,  at  the  option  of  the  party 
injured,  unless  the  latter  by  his  own  negligence  has  contributed  to  the 
injury,  in  which  case  the  law  will  not  afford  him  any  remedy  whatever, 
against  any  or  all  of  the  persons  whose  wrong  in  concurrence  with  his 
own  caused  the  injury ;  the  rule  is,  however,  not  without  its  exceptions. 
Where  goods  in  the  nands  of  a  common  carrier  are  injured  by  the  neg- 
ligent act  of  a  third  party,  to  which  the  negligence  of  the  carrier  con- 
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tributes,  and  an  action  is  brought  by  the  owner  against  the  third  party, 
the  carrier's  contributory  negligence  is  a  good  defense.  Vanderplank 
v.  Mittei*,  1  Mood.  &  Malk.  169;  Simpson  v.  Band,  6  Wh.  311. 

So,  also,  where  a  passenger  is  personally  injured  by  the  joint  negli- 
gence of  his  carrier  and  another  partv,  his  remedy  is  against  the  com- 
mon carrier  alone.  The  latter  question  was  first  raised  in  this  court, 
and  was  very  fully  discussed  in  the  case  of  Lockhart  v.  Lichtenthaler, 
10  Wr.  151.  The  decision  in  that  case  was  grounded  upon  the  doc- 
trine of  the  English  cases  Budge  v.  Grand  Junction  liailway  Co., 
3M.&W.  247  (1838),  in  the  court  of  exchequer ;  Thorogood  v.  Jityan, 
65  Eng.  Com.  Law,  114,  and  Catlin  v.  Hills,  id.  123  in  the  Com.  Bench 
(1849).  These  cases  have  since  been  followed  and  approved  in  the 
exchequer  by  Armstrong  v.  Lancaster  c&  York  Railway  Co.,  L.  R., 
10  Exch.  47 ;  S.  C,  12  Eng.  Rep.  508.  The  principle  upon  which  all 
these  English  cases  appear  to  have  been  determined  is  that  the  passenger 
is  so  far  identified  with  the  carriage  in  which  he  is  traveling,  tnat  want 
of  care  on  the  part  of  the  driver  will  be  a  defense  of  the  owner  of  the 
other  carriage  that  directly  caused  the  injury." 

Our  own  case  of  Lockhart  v.  Lichtenthace.r,  supra,  was  followed  by 
Phila.  &  Read.  R.  R.  Co.  v.  Boyer,  1  Out.  91  — an  action  against 
the  railroad  company  to  recover  damages  for  the  death  of  a  person, 
caused  by  a  collision  of  the  defendant's  train  with  a  street  car,  in  which 
the  deceased  was  a  passenger.  It  was  held,  that  in  order  to  recover,  the 
plaintiffs  must  show,  not  only  that  the  death  resulted  directly  from  the 
defendant's  negligence,  but  t&at  the  negligence  of  the  carrier  company 
did  not  contribute  to  the  result.  Therefore,  although  tiiere  is  certainly  a 
wide  difference  of  opinion  between  the  courts  of  this  and  other  States 
on  the  subject,  it  seems  to  be  well  settled  as  the  law  of  Pennsylvania 
that  the  remedy  of  a  passenger  injured  by  the  joint  negligence  of  his 
carrier  and  another  is  against  the  common  carrier  only.  Cornman, 
however,  was  not  a  common  carrier ;  he  was  the  owner  of  the  horse 
and  sleigh  and  was  the  driver;  Brisbane  was  a  friend  of  Cornman 's, 
visiting  Carlisle  and  occupied  a  seat  in  the  sleigh  by  his  invitation ;  the 
accident  occurred  whilst  returning  from  a  visit  to  the  poor-house.  Nor 
was  Cornman  the  servant  of  Brisbane.  As  the  driver  he  was  neither 
under  Brisbane's  direction  or  control,  nor  was  Brisbane  under  his  con- 
trol. Brisbane  had  simply  accepted  the  friendly  offer  of  a  seat  in  Corn- 
man's  sleigh ;  he  had  a  right  to  expect  from  Cornman  ordinary  skill 
and  care  in  the  management  of  the  conveyance,  and  precisely  the  same 
degree  of  care  from  the  municipality  of  the  borough  of  Carlisle  in  the 
condition  and  repair  of  the  streets  over  which  they  might  pass. 

There  is  no  evidence  whatever  that  Brisbane  knew  that  Cornman 
was  a  reckless  or  unskilled  driver,  or  that  he  saw  or  by  the  exercise  of 
reasonable  care  at  the  time  could  see,  or  ought  to  have  seen,  the 
dangerous  condition  of  the  street.  Indeed  the  jury  has  found  that  he 
was  not  personally  aware  of  either,  and  no  question  can  arise  involving 
this  view  of  the  case.  It  is  said,  however,  that  although  there  is  no 
evidence  of  any  actual  negligence  on  the  part  of  Brisbane,  upon  the 
principle  of  Lockhart  v.  Zichtenthaler,  the  negligence  of  Cornman  is 
to  be  imputed  to  him. 
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The  rationale  of  the  rnle  in  Thorogood  v.  Bryan  is  said  by  Colton, 
J.,  to  be  the  identity  of  the  passenger  with  his  own  vehicle ;  but  in  Lock- 
hart  v.  Licht^nthaler  this  reason  is  rejected,  and  we  think  the 
foundation  of  the  principle  is  expressed  by  Mr.  Justice  Thompson, 
with  much  more  care  and  accuracy,  as  follows:  "I  would  say  the 
reason  for  it  is  that  it  better  accords  with  the  policy  of  the  law,  to  hold 
the  curlier  alone  responsible  in  6uch  circumstances,  as  an  incentive  to 
care  and  diligence.  As  the  law  fixes  responsibility  upon  a  different 
principle  in  the  case  of  the  carrier,  as  already  noticed,  from  that  of  a 
party  who  does  not  stand  in  that  relation  to  the  party  injured,  the  very 
philosophy  of  the  requirement  of  greater  care  is,  that  ne  shall  be  answer- 
able for  omitting  any  duty  which  the  law  has  defined  as  his  rule  and 
gnide,  and  will  not  permit  him  to  escape  by  imputing  negligence  of  a 
less  culpable  character  to  others,  but  sufficient  to  render  them  liable  for 
the  consequences  of  his  own.  It  would  be  altogether  more  just  to  hold 
liable  him  who  has  engaged  to  observe  the  highest  degree  of  diligence 
and  care,  and  has  been  compensated  for  so  doing,  rather  than  him  upon 
whom  no  such  obligation  rests,  and  who,  not  being  compensated  for  the 
observance  of  such  a  degree  of  care,  acts  only  on  the  duty  to  observe 
ordinary  care,  and  may  not  be  aware  even  01  the  presence  of  a  party 
who  might  be  injured."  When  the  reason  of  a  rule  of  law  ceases,  the 
rule  itself  ceases.  The  law  fixes  the  responsibility  of  the  persons  or 
parties  involved  in  this  transaction  upon  precisely  the  same  basis ;  there 
is  certainly  no  policy  of  law  which  requires  that  the  driver  of  a  private 
carriage  or  6leigh  who,  actuated  by  the  motive  of  kindness  alone  and 
without  compensation,  may  undertake  to  convey  a  friend  through  the 
streets  of  a  city  or  town,  snail  be  held  to  a  higher  standard  01  care 
toward  that  friend  than  the  city  or  town  through  whose  streets  they 


Both  Cornman  and  the  municipality  of  Carlisle  borough  were  bound 
to  Brisbane  for  the  exercise  of  ordinary  care  and  diligence  only.  If 
Cornman  had  been  a  common  carrier  he  would  have  been  a  carrier 
for  compensation,  and  would  have  been  obliged  to  observe  the  highest 
degree  of  diligence  and  care ;  the  policy  of  the  law,  in  such  a  case,  it  ie 
said,  would  not  permit  him  to  escape  by  interposing  the  negligence  of 
others  of  a  less  culpable  character. 

The  doctrine  declared  in  Lockhart  v.  Lichtenthaler,  and  Phila.  c& 
Read.  R.  R.  Co.  v.  Boyer,  is  not  applicable  to  this  case,  and  there  is  no 
Bound  principle  of  law  which  will  preclude  the  plaintiff  from  seeking 
redress  from  both  or  either  of  the  persons  through  whose  negligence 
he  was  injured.  Brisbane  was  answerable  for  his  own  negligence 
alone ;  the  negligence  of  Cornman,  under  the  circumstances,  cannot  be 
imputed  to  him  so  as  to  bar  his  recovery  in  this  case. 

The  case  at  bar  is  in  every  respect  similar  to  the  case  of  Robinson  v. 
NY.  C.  &  E.  R.  R.  R.  Co.,  66  N.Y.  11,  where  a  female  accepted  an 
invitation  to  ride  in  a  buggy  with  a  person  who  was  entirely  competent 
to  manage  a  horse,  and  it  was  held  that  if  the  defendant  company  was 
negligent  and  the  plaintiff  free  from  negligence  herself,  she  might 
recover  from  the  company,  although  the  driver  of  the  buggy  might 
have  been  guilty  of  negligence  which  contributed  to  the  injury.  This 
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case  was  followed  by  Dyer  v.  E>*ie  H.  H.,  71  N.  Y.  228.  Mr.  Justice 
Miller,  delivering  the  opinion  of  the  court,  says : 

"  It  is  insisted  that  the  court  erred  in  charging  the  jury  that  the 
negligence  of  Stimpson  was  no  bar  to  the  action,  and  that  the  negli- 
gence of  the  driver  would  not  prevent  a  recovery.  The  solution  of  tne 
question  raised  must  depend  on  the  position  which  Stimpson  occupied 
toward  the  plaintiff.  Tne  plaintiff  rode  with  Stimpson  at  his  invitation 
gratuitously  in  Stimpson's  wagon.  The  latter  driving  the  team  exer- 
cised entire  control  over  it,  and  was  traveling  entirely  on  business  of 
his  own.  Stimpson  was  not  hired  by  the  plaintiff,  or  in  his  employ,  or 
in  any  sense  his  agent,  nor  had  the  plaintiff  any  control  or  direction  of 
the  team,  or  its  management,  or  over  Stimpson  himself.  There  is  no 
pretense  but  that  Stimpson  was  entirely  competent  to  take  charge  of 
the  team  himself,  nor  that  he  did  not  possess  the  requisite  skill  to  man- 
age and  control  the  same.  It  is  difficult  to  see  upon  what  principle  the 
negligence  of  Stimpson  can  affect  the  plaintiff  or  be  imputed  to  nim." 

These  causes  in  New  York  were  afterward  followed  by  Masterson  v. 
New  York  Cent.,  etc.,  R.  Co.,  84  N.  Y.  247;  S.  C,  38  Am.  Rep.  510, 
which  is  to  the  same  effect. 

It  is  true  that  the  authority  of  these  cases  may  be  supposed  to  be 
somewhat  impaired  in  Pennsylvania  by  the  fact  that  in  New  York  the 
rule  of  Thorogood  v.  Bryan  has  been  repudiated  —  Chapman  v.  New 
Haven  H.  H.  Co.,  19  N.  Y.  34  —  but,  as  we  hold  the  rule  of  policy 
only  to  apply  to  the  case  of  a  common  carrier,  there  is  no  reason  to 
discredit  the  authority  of  that  court  in  cases  where  this  rule  of  policy 
does  not  apply. 

In  this  view,  it  is  not  important  what  Cornman  may  have  previously 
known  as  to  the  condition  of  the  road,  and  as  it  is  shown  that  Brisbane 
never  had  any  knowledge  of  it,  the  case  was  to  be  considered  by  the 
jury,  so  far  as  Brisbane  was  concerned,  just  as  if  both  were  passing 
over  the  road  for  the  first  time.  A  stranger  in  the  twilight,  or  when 
snow  was  on  the  ground,  as  matter  of  fact,  might  certainly  assume  that 
the  center  of  a  public  road  or  street  within  the  corporate  limits  of  a 
populous  town,  over  which  hundreds  of  wagons  passed  every  day, 
especially  if  no  other  route  is  plainly  designated,  was  in  a  passable  con- 
dition. In  the  consideration  of  a  question  of  negligence  on  part  of  a 
stranger,  certainly,  under  such  circumstances,  it  was  proper  to  show 
that  he  took  the  center,  and  not  the  side  of  the  opened  street.  There 
may  be  cases  where  the  conformation  of  the  ground  itself  would  clearly 
indicate  that  the  center  of  a  public  road  is  not  the  traveled  route, 
and,  in  such  case,  this  circumstance  may  be  sufficient  to  give  notice; 
but  in  all  ordinary  cases  the  center  of  a  public  street  passing  between 
the  open  lots  of  a  populous  town,  in  the  usual  course  of  travel,  and  in 
the  night-time,  or  when  the  route  is  obscured  by  snow,  may  be  taken 
as  the  traveled  route;  if  the  municipal  officers  caused  an  obstruction  to 
be  placed  on  that  part  of  the  highway,  it  was  their  duty  to  give  some 
appropriate  warning  of  the  fact. 

Nor  can  we  see  any  valid  objection  to  the  evidence,  showing  where 
the  actual  traveled  route  was  before  the  street  was  macadamized.  If 
there  was  nothing  to  indicate  to  a  stranger  that  the  route  for  travel 
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was  at  the  side  of  the  road,  we  have  said  he  might  assume  the  route  to 
be  in  the  center ;  how  then  could  it  harm  the  defendant  to  show  that 
the  route  had  previously  T^een  in  the  center,  although  the  plaintiff  did 
not  know  the  fact.  The  evidence  was  clearly  competent,  however ;  its 
tendency  was  to  show  that  the  only  obstruction  of  the  street  was  that 
which  the  officers  of  the  municipality  had  themselves  negligently 
placed  there,  and  that  there  was  nothing  in  the  natural  conformation 
of  the  ground  to  prevent  the  use  of  the  central  part  of  the  road  at  this 
point,  or  to  warn  the  plaintiff  that  the  traveled  route  was  not  in  the 
center,  but  along  the  side  of  the  street. 

It  is  an  undoubted,  and,  indeed,  an  undisputed  fact  that  the  center 
of  the  street  had  been  the  usual  course  of  travel,  and  we  think  it  was 
certainly  competent  to  show  it.  The  learned  court  very  plainly 
instructed  the  jury  that  if  the  way  provided  was  safe,  convenient  and 
so  well  marked  that  no  man  of  ordinary  prudence  could  mistake  it,  it 
was  not  necessary  that  it  should  have  been  along  the  middle  of  the 
street,  and  that,  in  providing  such  a  way  at  the  side  of  the  street,  they 
did  their  whole  duty  to  the  public,  unless  on  the  central  part  where  it 
had  previously  been  used  as  the  highway,  they  placed  a  dangerous 
obstruction  without  giving  any  warning  of  the  fact. 

The  principle  upon  which  this  evidence  was  admitted  is,  perhaps, 
inaccurately  stated,  but  as  the  proof  was  properly  received,  we  cannot 
reverse  upon  the  ground  that  proper  reasons  were  not  assigned  for  its 
admission. 

The  judgment  is  affirmed. 

Note.  —  See  12  Eng.  Rep.  514,  note. 


Fenn  et  ux.  v.  Early  &  Kinzer. 

October  4,  1886. 

Limitation  —  Statute  of — Writ  op  Error  —  Feme  Covert  —  Separate  Estate 
—  husband  and  wlpe  —  mechanic's  llen  —  averment  —  sheriff's  sale 
— Title — Commissions — Book  Account. 

The  statute  limiting  the  time  within  which  a  writ  of  error  may  he  sued  out 
does  not  apply  where  the  plaintiff  in  error  is  a  feme  covert. 

In  order  to  sustain  a  common-law  action  against  a  husband  and  wife  with  a 
view  of  charging  the  wife's  separate  estate,  facts  must  be  averred  in  the  narr. 
and  proved  on  the  trial  sufficient  to  bring  the  case  within  the  act.  So,  also,  when 
the  intent  is  to  charge  a  married  woman's  realty  by  a  " mechanic's  lien"  for 
improvements  or  repairs,  like  facts  must  be  averred  in  the  claim  and  proved  upon 
the  trial  of  the  scire  facias. 

A  judgment  against  a  married  woman  which  does  not  affirmatively  show  her 
liability  on  a  contract  within  the  statute  is  void,  and  a  sheriff's  sale  of  her  prop- 
erty on  execution  issued  thereon  will  confer  no  title  on  the  purchaser. 

Commission  on  a  sale  of  real  estate  is  not  a  proper  subject  of  a  book  charge  to 
be  proven  by  the  production  of  the  book  as  one  of  original  entry. 

Error  to  the  court  of  common  pleas  of  Cumberland  county. 

This  suit  was  brought  by  Early  &  Kinzer  against  James  V.  Fenn 
and  Rebecca  J.  Fenn,  nis  wife,  upon  a  book  account.  The  second  count 
ot  plaintiffs  statement  alleged  that  their  claim  was  "  for  work,  labor 
done  for  and  in  relation  to  the  sale  of  the  real  estate  of  the  said  Rebecca 
J.  Fenn,  of  which  she  was  the  owner  at  the  time  when  said  work  and 
labor  was  done,  as  per  said  copy  of  book  account,  and  at  her  instance 
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and  request."  To  this  statement  was  attached  a  copy  of  plaintiffs'  book 
account,  sworn  to  be  correctly  copied  from  their  book's  or  original  entry. 
The  principal  item  in  this  account  was  as  follows,  viz. :  "  June  18, 1878, 
to  commission  on  sale  of  Walnut  street  house  at  $14,000,  at  four  per 
cent,  $560."  There  was  no  allegation  in  the  statement  filed  that  the 
work  and  labor  claimed  to  have  been  done  by  the  plaintiffs  were  neces- 
saries, or  that  they  were  rendered  for  the  necessary  improvement  of 
Mrs.  Fenn's  separate  real  estate,  or  that  she  had  made  any  special  con- 
tract for  the  work  and  labor.  The  plaintiffs  on  May  20,  1883,  took 
judgment  against  the  defendants  for  want  of  an  affidavit  of  defense  for 
the  full  amount  of  their  claim  and  interest,  1361.42. 

On  the  same  day,  almost  immediately  after  this  entry  of  judgment, 
an  affidavit  of  defense  was  filed,  alleging  the  coverture  of  Kebecca  J. 
Fenn,  that  the  services  claimed  to  have  been  rendered  her  were  not 
necessaries,  nor  for  the  improvement  of  her  real  estate,  and  that  by 
reason  of  the  plaintiffs'  interference  with  her  real  estate,  she  had  sus- 
tained loss  and  damage  to  the  amount  of  at  least  $2,000,  for  which  the 
plaintiffs  were  liable  to  her. 

This  affidavit  should  have  been  filed,  if  any  affidavit  were  necessarv, 
which  was  denied  by  the  defendants,  on  May  25,  18S3 ;  and  would 
have  been  filed  upon  that  day,  as  they  alleged,  but  for  the  defendants 
having  mistaken  the  date  named  by  the  prothonotary  for  the  filing  of 
it.  On  May  29,  1883,  the  defendants  presented  their  petition  to  the 
court — setting  forth  the  mistake  as  to  the  date  for  filing,  and  their 
complete  defense  to  plaintiffs'  whole  demand,  as  set  out  in  the  affidavit 
of  defense  then  on  file  —  asking  for  a  rule  to  show  cause  why  the  judg- 
ment should  not  be  stricken  off  or  opened.  On  the  return  of  this  rule 
on  June  13,  1883,  the  defendants  filed  an  answer,  averring  the  correct- 
ness of  their  claim.  On  August  22,  1883,  the  court  discharged  the  rule 
to  6how  cause.  A  transcript  of  the  judgment  having  been  entered  in 
Dauphin  county,  and  an  execution  there  issued  thereon,  gave  the  defend- 
ants and  their  counsel  the  first  notice  that  the  aforesaid  rule  had  been 
discharged.  On  April  12, 1884,  the  defendants  again  applied  for  a  rule 
to  show  cause  why  the  judgment  should  not  be  stricken  off  or  opened, 
which  rule  was  duly  granted.  The  petition  therefor  set  out  the  dis- 
charge of  the  former  rule  without  hearing  or  argument  because  of  want 
of  notice  to  defendants  or  their  counsel ;  that  the  petitioners  had  a  good 
defense  against  the  whole  of  the  plaintiffs'  claim  as  per  affidavit  of 
defense  on  file ;  that  the  claim  of  the  plaintiffs  was  not  of  such  a  nature 
as  to  require  the  filiug  of  any  affidavit  of  defense  thereto ;  that  said 
claim  was  not  of  such  nature  as  to  be  legally  enforceable  against 
Rebecca  J.  Fenn,  who  was  a  married  woman ;  and  that  the  judgment 
was  improvidently  entered.  To  this  rule  an  answer  was  filed  by 
counsel  on  April  28,  1884,  and  a  supplemental  answer  on  September 
2S,  1885,  was  filed  by  the  plaintiffs,  lion.  W.  F.  Sadler,  the  attorney 
for  plaintiffs,  having  been  elected  president  judge,  the  disposition  of 
thi^rnle  was  delayed  until  January  5,  1886,  when  Judge  Baknbtt,  sit- 
ting as  special  judge,  discharged  the  rule  as  per  his  opinion  filed  on  that 
day.  Believing  that  the  judge  erred  in  so  doing  the  defendants  obtained 
a  writ  of  error. 
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S.  Hepburn,  Jr.,  F.  \V.  Biddle,  Fleming  <&  MdCarrell,  for  plain- 
tiffs in  error.  In  Salens  Fxrs.  v.  Ards  Iters.,  12  Wr.  22,  it  is  ruled 
that  "an  item  of  commission  for  collecting  a  sum  of  money  is  not  a 
proper  subject  for  a  book  charge."  This  decision  is  settled  law  and  has 
been  universally  followed.  Great  v.  Noll,  1  W.  N.  0.  26  (C.  P.  case), 
decides  that  commissions  of  a  broker  for  sale  of  real  estate  are  not 

5 roper  subjects  of  a  book  charge.  To  the  same  effect  precisely,  are 
IcStay  v.  Dugan^  2  W.  N.  0.  226,  and  Sylvester  v.  Thompson,  11 
id.  203.  Hadley  v.  Filler,  12  id.  461,  was  the  case  of  a  stock  broker's 
books,  charging  commissions,  etc.,  and  it  was  held  that  such  books 
were  not  books  of  original  entry  within  the  meaning  of  the  affidavit 
of  defense  law,  and  that  the  objection  thereto  was  not  waived  by 
filing  an  affidavit  of  defense.  In  Parker  and  Wife  v.  Kleeber  & 
Brother,  1  Wr.  251,  it  is  ruled  that  "  no  definition  of  family  necessaries 
can  be  given,  but  must  be  left  to  the  jury  in  each  case  as  it  arises." 
Following  this  decision  it  has  been  ruled  that  judgment  cannot  be 
taken  against  a  married  woman  for  want  of  an  affidavit  of  defense. 
Scott  v.  Wilmer,  1  W.  N.  C.  41 ;  Fisenberry  v.  Negus,  2  id.  445. 
In  Cooper  v.  Wallace,  7  id.  468,  it  is  said  by  Judge  MrrcHELL, 
'•  there  can  be  no  judgment  for  want  of  an  affidavit  of  defense 
against  a  married  woman,  in  a  6uit  for  necessaries.  The  question 
of  what  are  necessaries  is  for  the  jury."  To  the  same  effect  is 
Debraham  v.  Walker  et  ttx,  3  W.  N.  C.  26 ;  Lippincott  et  van.  v.  Hop- 
kins,  7  P.  F.  S.  328.     See  Herron  et  al.  v.  Miner,  4  W.  N.  C.  226. 

Francis  Jordan  and  James  M.  Weakley,  for  defendants  in  error. 
Ml  things  are  presumed  to  be  properly  done  in  courts  of  justice;  and 
even  if  the  counsel  of  the  defendant  below  was  not  present  it  could 
make  no  difference,  nor  could  the  other  party  be  thereby  prejudiced. 
Association  v.  McBride,  4  W.  N.  0.  477 ;  Baxter  v.  heeley,  10  id. 
2')8.  Under  the  action  of  the  court  upon  the  former  rule,  the  ques- 
tion was  res  adjudicata — FranenlhaUs  Appeal,  4  Out.  291;  Mitch- 
eJl  v.  Pierce,  1  W.  N.  C.  156  —  and  ought  to  have  been  summarily 
dismissed.  Mahcm  v.  Gormley,  12  Harr.  80,  83.  At  the  utmost  the 
application  of  the  defendants  below  was  an  appeal  to  the  equitable  dis- 
cretion of  the  court  to  open  the  judgment ;  and  as  such,  we  submit,  is 
not  reviewable.  Reigefv.  Wilson,  10  P.  F.  S.  388 ;  Wernefs  Appeal, 
10  Norr.  319 ;  HM  v.  Irwin,  8  Casey,  314,  and  Commonwealth  v. 
Howard,  11  W.  N.  C.  81,  82.  And  see,  also,  17  id.  422,  and  4  Out. 
291 ;  Ginrts  Appeal,  9  id.  375,  385. 

Mbbcub,  Ch.  J.  Inasmuch  as  the  plaintiff  in  error  is  a  feme  covert, 
the  statute  limiting  the  time  within  which  a  writ  of  error  may  be  sued 
out  does  not  apply  to  her.  The  motion  to  quash  the  writ  is,  therefore, 
denied. 

The  main  contention  is,  whether  the  statement  filed  is  sufficient  to 
support  the  judgment  ? 

The  claim  is  to  recover  a  judgment  in  personam  against  the  husband 
and  wife  for  work  and  labor  done  and  money  expended,  in  relation  to 
the  sale  of  the  real  estate  of  the  wife,  at  her  instance  and  request. 

The  proviso  to  the  act  of  11th  April,  1848,  gives  no  express  authority 
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to  a  married  woman  to  bind  her  separate  estate  by  contract  for  the 
improvement  or  repair  of  her  real  estate.  This  power  is  only  con- 
structively within  tne  act.  Heugh  v.  Jones,  32  Penn.  St.  432 ;  Mur- 
ray v.  Eeyes,  35  id.  384;  Shannon  v.  ShuUz,  87  id.  481. 

To  sustain  a  common-law  action  against  a  husband  and  wife  with  a 
view  of  charging  the  separate  estate  of  the  wife,  facts  must  be  averred 
in  the  na/rr.  and  proved  on  the  trial,  sufficient  to  bring  the  case  within 
the  act.  It  is  not  sufficient  that  a  cause  of  action  against  the  wife  be 
proved ;  it  must  also  beset  forth  in  the  declaration.  Murray  v.  Keyes, 
supra;  Parke  v.  Kleeber^  37  Penn.St.  251.  When  the  attempt  is  to 
charge  the  real  estate  of  a  married  woman  by  a  mechanic's  lien,  the 
same  rule  applies.  Shannon  v.  ShuUs,  supra ;  Kuhns  v.  Turney, 
87  Penn.  St.  497 ;  Loomis  v.  Fry,  91  id.  396. 

A  judgment  against  a  married  woman  which  does  not  affirmatively 
show  her  liability  on  a  contract  within  the  statute  is  void,  and  a  sheriffs 
sale  of  her  property  on  execution  issued  thereon  will  confer  no  title  on 
the  purchaser.  Hecker  v.  Soak,  88  Penn.  St.238 ;  Hugus  v.  Dith 
Glass  Co.,  96  id.  160. 

Applying  the  rules  of  law  to  the  record  in  this  case  we  find  it  clearly 
defective.  It  contains  no  averment  that  the  debt  was  contracted  for 
any  act  done  that  was  necessary  for  the  use,  enjoyment  or  preservation 
of  her  property,  or  that  its  condition  or  value  was  such  as  to  make  a 
sale  thereoi  necessary  or  even  advisable  for  her  advantage  or  profit.  It 
is  not  sufficient  to  allege  it  was  done  for  her  use,  and  at  her  instance 
and  request.  In  some  suitable  language  the  necessity  therefor  must 
also  be  averred  in  the  statement  or  narr.  No  such  language  is  con- 
tained in  this  statement. 

We  also  think  the  items  contained  in  the  copy  of  the  alleged  book 
account  filed  are  not  within  the  meaning  of  the  rule  requiring  an  affi- 
davit of  defense  to  be  put  in.  The  principal  item  is  for  commission  on 
sale  of  a  house.  This  is  not  a  proper  subject  of  a  book  charge  to  be 
proved  by  the  production  of  the  book  as  one  of  original  entry.  Holers 
Exrs.  v.  ArcPs  JSxrs.,  48  Penn.  St.  22.  Other  items  are  manifestly  for 
money  paid.  The  fact  that  the  statement  of  the  account  is  copied  from 
books  which  the  plaintiff  below  avers  to  be  his  books  of  original  entries 
does  not  cure  the  defect.  If  the  entries  had  no  legal  standing  there, 
to  charge  the  defendant,  a  copy  thereof  cannot  give  to  them  additional 
force. 

If  they  were  not  originally  proper  subjects  of  book  account  they 
have  not  become  so  since,  and,  therefore,  are  not  within  the  rule  requir- 
ing an  affidavit  of  defense  when  "a  copy  of  the  book  entries "  is  nled. 

Judgment  reversed  and  a  procedendo  awarded. 


Springer  v.  Wood. 

October  4,  1886. 

Withdrawal — Discontinuance  —  Nonsuit  —  Evidence  —  Parol  Evidence  — 
Docket  —  Contradiction  —  Former  Recovery. 

A  plaintiff  in  a  suit  before  an  alderman  may,  at  any  stage  before  judgment, 
withdraw  or  discontinue  his  action,  or  take  a  nonsuit,  and  a  judgment  against 
him  for  costs  will  not  bar  another  action  for  the  same  demand. 
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When  a  docket  Bets  fortli  a  cause  of  action,  it  is  the  best  evidence,  and  parol 
evidence  is  inadmissible  to  contradict  or  vary  it ;  it  is,  however,  admissible  to 
explain  it. 

Where  two  or  more  pleas  distinct  as  to  subject  are  of  record  and  the  cause  has 
been  decided  on  the  issue  raised  by  one  only,  parol  proof  of  that  fact  is  not  incon- 
sistent with  the  record  and  explains  the  judgment.  And  where  the  plaintiff's 
claim  is  divisible,  or  the  defendant's  set-on  is  divisible,  the  pleadings  not  being 
specific  as  to  the  things  in  a  subsequent  action,  if  former  recovery  be  relied  on 
by  one  party  it  is  competent  for  the  other  to  show  that  the  particular  thing  was 
not  presented  and  passed  upon  in  the  former  action.  But  when  the  record  shows 
t  judgment  against  the  plaintiff  on  the  merits,  proof  that  the  plaintiff  withdrew 
or  discontinued  the  action  would  not  explain  but  falsify  the  record. 

Error  to  the  court  of  common  pleas  of  Delaware  county. 

In  January,  1878,  Wood  removed  from  a  farm,  leaving  some  articles 
of  personal  property.  Over  five  years  afterward  he  brought  suit 
against  Springer,  who  succeeded  him  in  the  possession  of  the  firm,  for 
the  recovery  of  thevalneof  the  property,  alleging  that  Springer  had 
agreed  to  pay  him  for  the  property.  This  suit  was  brought  before  a 
justice  of  tne  peace,  and  on  May  9,  1883,  judgment  was  rendered  against 
Wood  by  the  justice.  Wood  subsequently  brought  suit  in  the  court 
below  for  the  recovery  of  the  value  of  the  same  property.  To  this 
judgment  Springer  pleaded  inter  alia,  "former  recovery,"  and  upon 
trial  proved  that  the  former  suit  was  for  the  same  cause  of  action,  and 
put  the  judgment  of  the  justice  in  evidence.  The  court  below  permitted 
Wood  to  introduce  evidence  by  himself  and  his  attorney,  to  the  effect 
that  at  the  trial  before  the  justice  Wood  had  suffered  a  nonsuit.  T  he 
contradiction  of  the  record  of  the  justice's  judgment  by  parol  was  the 
complaint. 

W.  B.  BroomaU,  for  plaintiff  in  error.  Where  a  magistrate  has 
taken  jurisdiction  of  a  case,  he  must  enter  a  judgment  between  the  par- 
ties, and  so  controlling  is  this,  that  he  cannot  enter  a  compulsory  non- 
suit against  the  plaintiff,  but  if  such  a  disposition  of  the  case  be  made 
in  form,  it  is  nevertheless  treated  as  a  judgment  against  the  plaintiff. 
Gould  v.  Crawford,  2  Barr,  89 ;  Lawyer  v.  Wells,  5  Harr.  75.  Parol 
evidence  is  not  admissible  to  contradict  the  record  of  the  proceedings 
and  judgment  of  the  alderman.  Coleman's  Appeal,  12  P.  F.  S.  252  ; 
FoOansbee  v.  Walker,  24  id.  306 ;  Coffman  v.  Hampton,  2  W.  &  S. 
377;  Finley  v.  Hanlest,  6  Casey,  190  ;  BUzer  v.  KUlvnaer,  10  Wr. 
44;  Carmony  v.  Hoobler,  5  Barr,  3u5  ;  Rockwell  v.  Ixingley,  7  Harr. 
502;  Meyers  v.  Hill,  10*  Wr.  9;  Treftz  v.  Pitts,  24  P.  F.  S.  343. 
See,  also,  Rase  v.  Best,  3  ilarr.  101 ;  Svmes  v.  Zane,  12  id.  242 ; 
KUheffer  v.  Herr,  17  S.  &  R.  319.  The  principle  is  the  6ame  where 
the  cause  is  heard   and  determined   by   arbitrators  appointed  by   the 

riesor  by  rule  of  court.  Bower  v.  Tollman,  5  W.  &  S.  536. 
such  a  length  is  the  operation  of  the  principle  extended,  that 
when  the  cause  of  action  on  which  the  judgment  is  rendered 
is  entire,  and,  therefore,  insusceptible  of  severance  or  apportion- 
ment, the  estoppel  will  extend  to  the  whole,  and  it  cannot 
be  shown  that  any  part  was  withheld  from  the  decision  of  the 
court  or  jury.  Corbitv.  Evans,  1  Casey,  310;  Log  an  y.  Geffrey,  6 
id.  196;  Hess  v.  Heble,  4  S.  &  R.  246,  6  id.  57;  Carvell  v.  Qarri- 
gues,  5  Barr,  52 ;  Duffy  v.  LyUe,  5  Watts,  130  ;  Alcott  v.  Hugus,  14 
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W.  N.  C.  355.  This  rule  admits  of  no  exception,  and  will  not  be 
relaxed,  even  on  the  clearest  proof  that  no  evidence  was  given  as  to 
part  of  the  demand  in  controvers}',  or  that  it  was  overlooked  bv  the 
jury  in  rendering  their  verdict.  Brockway  v.  Kinney ,  2  Johns. 
210.  The  mistake  of  a  judge  who  tried  the  cause  cannot  relieve  from 
the  effect  of  a  former  recovery  for  matters  prima  facie  within  the  bar 
of  the  judgment.  Colbum  v.  Woodworth^  31  Barb.  381 ;  Bollinger 
v.  Cratgue,  id.  554 ;  Mondel  v.  Steely  8  M.  &  W.  858.  A  plea  of 
a  prior  recovery  for  the  same  canse  of  action  cannot  bo  answered  by  a 
replication  that  the  decision  was  not  on  the  merits  without  showing 
that  the  proceeding  was  such  that  they  could  not  have  been  considered 
by  the  jury  or  court.  Kilheffer  v.  Herr,  17  S.  &  R.  319  ;  Lewis  v. 
Nenzel,  2  Wr.  222. 

P.  B.  Carter  and  V.  Gilpin  Robinson,  for  defendant  in  error.  The 
plea  of  former  recovery  is  available  as  a  defense  upon  the  ground  that 
the  case  has  been  once  before  determined  and  decided.  Such  decision 
must  be  upon  the  merits  of  the  case.  Keller  v.  Commonwealth,  1  Am. 
Law  Jour.  156  ;  Blair  v.  McLean,  1  Casey,  77  and  Gibson  v.  Gibson, 
8  ILirr.,  rule  the  case.  If  the  record  is  not  clear  as  to  what  is  meant 
by  the  justice,  testimony  is  admissible  to  show  as  a  fact  that  there  has 
been  no  decision  upon  the  merits.  As  stated  by  the  court,  ft  would  be 
a  violation  of  the  maxim,  "  that  it  is  to  the  interest  of  the  republic 
that  there  should  be  an  end  of  litigation,'1  to  refuse  such  evidence. 
Aiken  v.  Stewart  et  aL,  4  W.  N.  C  181 ;  Follansbee  v.  Walker  et  al., 
24  Jbmith,  306  ;  Carmony  v.  lloober,  5  Barr,  305 ;  Coleman's  Appeal,  12 
Smith,  252 ;  Crist  v.  Brindle,  2  Rawle,  121.  Whether  or  not  the  case 
was  decided  on  its  merits  is  a  question  for  the  jury.  Chase  v.  Ninth 
National  Bank,  6  Smith,  355 ;  Finley  v.  Finley,  6  Casey,  190. 

Teunkey,  J.     The   docket  of  the   alderman  shows   that  after  the 

Slaintiff  had  adduced -evidence  to  establish  his  claim  for  goods  sold  and 
elivered,  and  the  defendant  had  put  in  a  counter  demand  winch  the 
defendant  requested  should  be  thrown  out,  judgment  was  entered  for 
the  defendant.  It  appears  that  the  plaintiffs  attorney  refused  to  pro- 
ceed with  the  case  because  of  the  denial  of  said  request.  At  any 
6tage  in  the  cause,  before  judgment  by  the  alderman,  a  plaintiff  may 
withdraw  or  discontinue  his  suit,  or  take  a  nonsuit,  and  thereupon  a 
judgment  against  him  for  costs  will  not  bar  another  action  for  the  same 
demand.  Blair  v.  McLean,  25  Penn.  St.  77.  Nothing  in  the  docket 
entry  shows  that  the  suit  was  withdrawn  or  discontinued. 

On  its  face  the  docket  shows  a  final  judgment  on  the  merits  of  the 
claim.  It  is  formal  as  well  as  substantive.  In  a  suit  before  a  justice 
of  the  peace  by  a  collector  of  taxes  for  a  tax,  the  entry  of  the  justice  was, 
that  it  appeared,  after  hearing,  that  he  had  no  jurisdiction  of  the  subject- 
matter  ;  "  therefore  judgment  against  plaintiff  for  costs."  That  was  held 
to  be  not  a  formal  judgment,  but  a  substantive  one,  which  barred  recovery 
in  another  action  for  the  same  tax.  The  plaintiff's  remedy  was  by  appeal, 
not  by  another  suit.  Kasev.  Best,  15  renn.  St.  101.  Had  it  been  true 
that  the  justice  at  the  time  of  the  first  suit  had  no  jurisdiction  the  cause 
would  have  been  different.  The  giving  of  a  false  reason  did  not  vitiate 
the  judgment ;  that  stood  as  if  no  reason  had  been  expressed. 
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Where  the  docket  &ets  forth  the  cause  of  action  the  docket  is  the  best 
evidence,  and  parol  evidence  is  inadmissible  to  contradict  or  vary  it. 
Coffman  v.  Hampton,  2  W.  &  S.  377.  Were  it  admissible  to  con- 
tradict or  vary  the  entries  of  judgment  on  the  dockets  of  alderman  and 
justices  of  the  peace  by  parol  evidence,  the  mischief  would  be  intoler- 
able. The  end  of  one  litigation  would  often  be  the  beginning  of 
another  before  a  different  magistrate,  and  so  on,  until  one  or  both  the 
litigant  parties  would  tire  of  a  contest  which  the  magistrate's  judgment 
could  not  terminate.  But  parol  evidence  is  admissible  to  explain,  not 
to  contradict  the  record.  Carmony  v.  Hooper,  5  Penn.  St.  305.  And 
that  rule  applies  to  proper  docket  entries  of  justices  of  the  peace. 

When  the  record  does  not  show  the  specific  cause  of  action  in  the 
pleadings,  the  identity  of  the  subject-matter  of  the  action  may  be 
shown  by  proof  dehors  the  record.  Aiken  v.  Stewart,  4  W.  N .  C. 
ISO.  In  this  case,  upon  that  principle,  it  is  competent  to  prove  the 
very  things  which  the  plaintiff  claimed  before  the  alderman  as  "  goods 
sold  and  delivered,"  for  that  is  consistent  with  the  entry,  not  contra- 
dictory. 

Follansbee  sued  for  a  debt  contracted  to  be  paid  to  Follansbee  & 
Walker,  and  defense  was  made  on  two  grounds ;  one  upon  the  merits, 
the  other  that  Follansbee  could  not  maintain  the  action  in  his  own 
name;  both  were  submitted  to  the  jury,  and  verdict  and  judgment  for 
the  defendant.  In  a  subsequent  action  by  Follansbee  <fe  Walker,  for 
use  of  Follansbee,  for  the  same  demand,  it  was  held  competent  to 
prove  by  parol  that  the  first  action  was  decided  alone  on  the  ground 
that  Follansbee  could  not  recover  in  his  own  name,  follansbee  v. 
Walker,  74  Penn.  St.  306.  There  was  no  contradiction  in  that  —  it 
explained  that  the  judgment  was  on  the  point  which  defeated  the 
plaintiff,  because  he  had  no  right  as  legal  plaintiff.  So,  in  Coleman's 
Appeal,  62  Penn.  St.  252,  it  was  decidea  that  whenever  a  judgment  in  a 
former  case  is  relied  on  as  conclusive  in  another  suit,  it  may  be  shown 
by  evidence  aliunde,  not  inconsistent  with  the  record,  that  the  par- 
ticular point  was  not  adjudicated,  if,  in  law,  judgment  could  have  been 
rendered  on  any  other.     This  principle  has  .been  often  repeated. 

Where  two  or  more  pleas,  distinct  as  to  subject,  are  of  record,  and 
the  cause  was  decided  on  the  issue  raised  by  one  only,  parol  proof  of 
that  fact  is  not  inconsistent  with  the  record,  and  explains  tne  judg- 
ment And  where  the  plaintiff's  claim  is  divisible,  or  the  defendants 
set-off  is  divisible,  the  pleadings  not  being  specific  as  to  the  things  in  a 
subsequent  action,  if  former  recovery  be  relied  on  by  one  party,  it  is 
competent  for  the  other  to  show  that  the  particular  thing  was  not  pre- 
sented and  passed  upon  in  the  former  action.  But  where  the  record 
shows  a  judgment  against  the  plaintiff  on  the  merits,  proof  that  the 
plaintiff  withdrew  or  discontinued  the  action  would  be  in  flat  contra- 
diction. Such  proof,  if  admissible,  would  not  explain,  it  would  falsify, 
the  record. 

It  was  error  to  admit  parol  evidence  to  contradict  the  record.  And 
the  defendant's  first  point  should  have  been  affirmed. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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NEW  YORK  COURT  OF  APPEALS. 


Chase  and  Ano.,  Exbs.,  Etc  ,  AppVts,  v.  B  eld  en,  RespH.* 

January  18,  1887. 

The  "  Yo8emite,"  a  vessel  belonging  to  defendants,  was  coming  up  the  Hudson 
river  at  the  rate  of  about  sixteen  miles  an  hour,  when,  between  nine  and  ten 
o'clock  at  night,  she  collided  with  and  sank  a  vessel  belonging  to  the  plaintiff's 
testator.  She  carried  lights  corresponding  in  character  and  position  with  the 
lights  prescribed  by  section  4233,  rule  3  of  United  States  Revised  Statutes. 

In  an  action  to  recover  damages,  plaintiffs  were  nonsuited  on  the  ground  that  the 
"  YoscmUe"  at  the  time  of  the  collision,  had  the  proper  lights,  and  that  no  negli- 
gence was  imputable  to  her  on  any  other  ground.  The  general  term  affirmed  the 
ruling.  Held,  that  as  the  "  To$emite  "  was  at  the  time  navigating  inland  waters, 
under  a  coasting  license,  and  was  bound  to  carry  the  lights  prescribed  by  rale  7, 
the  ruling  was  error. 

This  is  an  appeal  from  a  judgment  of  the  general  terra  of  the  third 
department,  affirming  a  judgment  of  nonsuit  on  the  trial  of  the  issues 
before  Justice  Osborn  and  a  jury  at  the  Ulster  circuit.  The  action 
was  originally  brought  by  William  Donahue,  the  testator  of  the  present 
plaintiffs,  to  recover  the  value  of  the  steamboat  "  Charlotte  Vanderbilt" 
from  William  Belden,  the  respondent,  owner  of  the  steam  yacht 
"Yosemite"  for  the  running  down  of  the  "Vanderbilt"  by  the 
" Yosemite"  near  Esopus  Meadow  light-house  on  the  Hudson  river, 
at  between  nine  and  ten  o'clock  in  the  evening  of  July  14,  1882.  The 
value  of  the  "  Vanderbilt"  was  admitted  to  be  $16,000,  and  that  she 
was  a  total  loss.  The  u  Vanderbilt '  '  was  a  freight  aud  passenger  steam  - 
boat,  running  between  Albany  and  New  York  on  the  Hudson  river, 
and  at  the  time  of  the  collision  was  on  her  way  to  the  city  of  New 
York.  The  " Yosemite"  was  an  iron  steam  pleasure  yacht,  of  four 
hundred  and  eighty-one  tons'  burden,  with  two  masts,  and  having  sails 
which  were  furled  at  the  time  of  the  collision.  When  the  collision 
happened  6he  was  under  steam,  on  a  trip  from  New  York  to  Catskill, 
and  proceeding  at  the  rate  of  about  sixteen  miles  an  hour.  She  carried 
the  usual  red  and  green  lights,  and  at  her  foremast  a  white  light,  cor- 
responding in  character  and  position  with  the  lights  prescribed  for 
ocean-going  steamers  and  steamers  carrying  sail,  by  section  4233,  rule 
3  of  the  Revised  Statutes  of  the  United  States.  She  was  enrolled  in 
conformity  with  title  50,  entitled  "  regulation  of  vessels  in  domestic 
commerce,"  of  the  Revised  Statutes  of  the  United  States,  and  was 
licensed  in  pursuance  of  chapter  2,  title  48  of  the  same  statutes* 
"  exclusively  as  a  pleasure  vessel,  and  designed  as  a  model  of  naval 
architecture,"  with  leave  4C  to  proceed  from  port  to  port  of  the  United 
States,  and  by  sea  t<f  foreign  ports,  without  entering  or  clearing  at  the 
custom-house,  but  not  to  be  allowed  to  transport  merchandise,  or  any 
passengers  for  pay." 

There  is  a  great  mass  of  evidence  in  respect  to  the  circumstances  of 
the  collision ;  on  the  part  of  the  plaintiff,  for  the  purpose  of  showing 
that  the  collision  was  caused  by  tne  negligence  of  the  "  Yosemite"  and 

*  See  appeal  to  geueral  tenn  on  first  trial,  34  Hun,  571. 
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especially  from  her  failure  to  carry  the  proper  lights,  and  on  the  part 
of  the  defendant  to  show  that  it  was  caused  by  the  mismanagement 
and  neglect  of  the  "  Vanderbilt" 

The  court,  at  the  conclusion  of  the  case,  nonsuited  the  plaintiffs  ou 
the  ground  that  no  negligence  had  been  shown  on  the  part  of  the 
defendant,  and  especially  that  the  principal  ground  of  negligence  on 
the  part  of  the  defendant,  relied  upon  by  the  plaintiffs,  viz. :  That  the 
"Yosemite"  did  not  carry  the  proper  lights,  was  not  true,  the  court 
holding  tliat  she  did  carry  at  the  time  the  lights  required. 

As  the  case  turns  upon  the  question  of  lights,  it  is  only  necessary  in 
addition  to  the  foregoing  facts  to  state  the  rules  as  to  lights  upon  steam 
vesBk  prescribed  by  section  4233  of  the  Kevised  Statutes  of  the  United 
States,  so  for  as  material  here : 

"Rule  1.  Every  steam  vessel  which  is  under  sail,  and  not  under 
gteam,  shall  be  considered  a  sail  vessel,  and  every  steam  vessel  which  is 
under  steam,  whether  under  sail  or  not,  shall  be  considered  a  steam 
vessel. 

"Rule  2.  The  lights  mentioned  in  the  following  rules  and  no  others 
shall  be  carried  in  all  weathers  between  sunset  and  sunrise. 

"Rule  3,  All  ocean-going  steamers  and  steamers  carrying  sail  shall, 
when  under  way,  carry 

"  (A)  At  the  foremast  head  a  bright  white  light  of  such  a  character 
as  to  be  visible  on  a  dark  night,  with  a,clear  atmosphere,  at  a  distance 
of  at  least  five  miles,  and  so  constructed  as  to  show  a  uniform  and 
unbroken  light  over  an  arc  of  the  horizon  of  twenty  points  of  the  com- 
pass, and  bo  fixed  as  to  throw  the  light  ten  points  on  each  side  of  the 
vessel,  namely :  from  right  ahead  to  two  points  abaft  the  beam  on  either 
side. 

"  (B)  Ou  the  starboard  ride,  a  green  light  of  such  a  character  as  to  be 
visible  on  a  dark  night,  with  a  clear  atmosphere,  at  a  distance  of  at  least 
two  miles,  and  so  constructed  as  to  show  a  uniform  and  unbroken  light 
over  an  arc  of  the  horizon  of  ten  points  of  the  compass,  and  so  fixed  as 
to  throw  the  light  from  right  ahead  to  two  points  abaft  the  beam  on 
the  starboard  side. 

"(C)  Ou  the  port  side,  a  red  light  of  such  a  character  as  to  be  visible 
on  a  dark  night,  with  a  clear  atmosphere,  at  a  distance  of  at  least  two 
miles,  and  so  constructed  as  to  show  a  uniform  and  unbroken  light  over 
an  arc  of  the  horizon  of  ten  points  of  the  compass,  and  so  fixed  as  to 
throw  the  light  from  right  ahead  to  two  points  abaft  the  beam  on  the 
port  side. 

"The  green  and  red  lights  shall  befitted  with  inboard  screens  project- 
ing at  least  three  feet  forward  from  the  lights,  so  as  to  prevent  them 
from  being  seen  across  the  bow. 

"Rule  4.  Steam  vessels,  when  towing  other  vessels,  shall  carry  two 
bright  white  masthead  lights  vertically,  in  addition  to  their  side  lights, 
so  as  to  distinguish  them  from  other  steam  vessels.  Each  of  these  mast- 
head lights  shall  be  of  the  same  character  and  construction  as  the  mast- 
head lights  prescribed  by  rule  3. 

u  Rule  5.  All  steam  vessels  other  than  ocean-going  steamers  and  steam- 
ers carrying  sail  shall,  when  under  way,  carry  on  the  starboard  and 
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port  sides  lights  of  the  same  character  and  construction  and  in  the  same 
position  as  are  prescribed  for  side  lights  by  rule  3,  except  in  the  case 
provided  in  rule  6. 

"  Rule  6.  River  steamers  navigating  waters  flowing  into  the  Gulf  of 
Mexico  and  their  tributaries,  shall  carry  the  following  lights,  namely : 
One  red  light  pn  the  outboard  side  of  the  port  smoke-pipe,  and  one 
green  light  on  the  outboard  side  of  the  starboard  smoke-pipe.  Such 
lights  shall  show  both  forward  and  abeam  on  their  respective  sides. 

"  Rule  7.  All  coasting  steam  vessels  and  steam  vessels  other  than  ferry- 
boats, and  vessels  otherwise  expressly  provided  for  navigating  the  bays, 
lakes,  rivers,  or  other  inland  waters  of  the  United  States,  except  those 
mentioned  in  rule  6,  shall  carry  the  red  and  green  lights,  as  prescribed 
for  ocean-going  steamers ;  and,  in  addition  thereto,  a  central  range  of 
two  white  lights ;  the  after  light  being  carried  at  an  elevation  of  at 
least  fifteen  feet  above  the  light  at  the  head  of  the  vessel.  The  head 
lights  shall  be  so  constructea  as  to  show  a  good  light  through  twenty 
points  of  the  compass,  namely :  from  right  ahead  to  two  points  abaft 
the  beam  on  either  side  of  the  vessel ;  and  the  after  light  so  as  to  show 
all  around  the  horizon.  The  lights  for  ferry-boats  shall  be  regulated 
by  such  rules  as  the  board  of  supervising  inspectors  of  steam  vessels 
shall  prescribe." 

P.  Cantine  and  Hallock,  Jennings  dc  Chase,  for  appellant.  Luther 
Ji.  Marsh,  for  respondent. 

Andrews,  J.  The  plaintiffs  were  nonsuited  on  the  ground  that  the 
"  Yosemite "  at  the  time  of  the  collision,  had  the  proper  lights,  and 
that  no  negligence  was  imputable  to  her  on  any  other  ground.  This 
ruling  was  affirmed  by  the  general  term. 

The  right  of  the  defendant  to  maintain  this  judgment  must,  we 
think,  turn  upon  the  correctness  of  the  ruling  that  the  "  Yosemite " 
carried  the  proper  lights.  The  counsel  for  the  defendant,  while 
strenuously  maintaining  that  the  "  Yosemite"  had  the  proper  lights, 
also  insists  that  if  the  court  below  erred  in  this  respect,  nevertheless  the 
nonsuit  should  be  affirmed  on  the  ground  that  the  collision  did  not 
result  from  this  omission*  of  duty,  but  was  solely  attributable  to  the 
mismanagement  of  the  u  Vanderbilt"  The  question  whether  there 
was  any  negligence  on  the  part  of  the  "  Vanderbilt"  which  would  bar 
a  recovery,  was  not  considered  or  decided  on  the  trial.  The  nonsuit 
was  put  exclusively  upon  the  absence  of  negligence  on  the  part  of  the 
"  Yosemite"  and  was  affirmed  on  that  ground  by  the  general  term.  If 
the  ruling  on  the  question  of  lights  was  erroneous,  the  case  should,  we 
think,  be  sent  back  for  a  new  trial,  on  which  the  question  as  to  the 
negligence  of  the  "  Vanderbilt"  can  be  presented  and  considered. 

The  question  whether  the  "  Yosemite"  at  the  time  of  the  collision, 
carried  the  proper  lights  depends  upon  the  construction  of  the  rules 
for  preventing  collisions  on  water,  prescribed  in  title  48,  chapter  5  of 
the  lie  vised  Statutes  of  the  United  States,  as  applied  to  the  "  Yosemite  " 
while  navigating  the  Hudson  river.  The  rules  prescribing  the  lights 
to  be  carried  by  steam  vessels  divides  such  vessels  into  three  classes  : 
First,  "ocean-going  steamers  and  steamers  carrying  sail,"  embraced  in 
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rale  3 ;  second,  "  river  steamers  navigating  waters  flowing  into  the 
Gulf  of  Mexico,  and  their  tributaries,"  embraced  in  rule  six ;  and. 
third,  "  all  coasting  vessels  and  vessels  other  than  ferry-boats,  and  vessels 
otherwise  expressly  provided  for  navigating  the  bays,  lakes,  ri  vers  or  other 
inland  waters  of  the  United  States,  except  those  mentioned  in  rule 
6"  embraced  in  rule  7.  In  addition,  rule  4  prescribes  the  lights 
to  be  carried  by  steam  vessels  when  towing  other  vessels,  which 
appears  to  be  oi  general  application.  The  4t  Yosemite"  at  the  time 
of  the  collision,  had  a  green  light  on  her  6tarboard  side,  a  red  light  on 
her  port  side,  and  at  the  foremast  head  a  white  light,  being  the  lights 
prescribed  for  "  ocean-going  steamers  and  steamers  carrying  sail." 

It  is  insisted  on  the  part  of  the  defendant  that  the  "  Yosemite  "  was 
"an  ocean-going  steamer,  and  a  steamer  carrying  sail,"  and  was  bound 
to  carry  the  lights  prescribed  in  rule  3,  whether  navigating  the 
ocean  or  inland  waters.  The  counsel  for  the  plaintiffs,  however, 
denied  that  the  "  Yosemite"  was,  at  the  time  of  the  collision,  "  an  ocean- 
going steamer,  and  a  6teamer  carrying  sail,"  within  the  meaning  of  rule 
three,  and  insists  that  the  words  "ocean-going  steamer,  and  a  steamer 
carrying  sail,"  are  descriptive  only  of  steamers  while  traversing  the 
ocean  and  when  on  the  high  seas,  and  that  every  steamer,  except  tho.-e 
mentioned  in  rale  6,  while  navigating  inland  waters,  is  bound  to  carry 
a  "central  range  of  two  white  lights,  as  prescribed  in  rule  7,  what- 
ever may  be  its  general  character  as  an  ocean  or  inland  vessel.  We 
deem  it  unnecessary  to  decide  this  general  question.  The  "  Yosemite" 
was,  we  think,  in  legal  character  and  by  proper  nomenclature,  a  "coast- 
ing vessel "  and  was,  therefore,  within  the  express  terms  of  rule  7, 
bound  to  carry  the  central  range  of  lights  prescribed  in  that  rule.  Even 
if  this  rmy  not  be  absolutely  true  of  the  "  Yosemite  "  in  all  situations, 
it  ras  nevertheless  true  of  her  when  navigating  inland  waters.  If  the 
"  Yosemite "  was  a  coasting  vessel,  it  becomes  quite  unimportant  to 
determine  the  true  construction  of  the  limiting  clauses  in  rule  seven. 
The  rule,  in  express  words,  applies  to  "  all  coasting  steam  vessels,"  and 
plainly  no  vessels  of  that  character  are  by  the  subsequent  language 
excepted  from  the  obligation  to  carry  the  central  range  lights.  The 
legal  character  of  a  vessel  is  to  be  determined  by  reference  to  the  statute 
and  the  ship's  papers.  The  "Yosemite"  was  a  yacht,  "used  and 
employed  exclusively  as  a  pleasure  vessel,  and  designed  as  a  model  of 
naval  architecture,"  and  is  so  described  in  her  license.  By  section  2, 
chapter  141  of  the  United  States  statutes  of  1848,  the  secretary  of  the 
treasury  was  authorized  to  cause  yachts  "  used  and  employed  exclusively 
as  pleasure  vessels  and  designed  as  models  of  naval  architecture,"  if 
entitled  to  be  enrolled  as  American  vessels,  to  be  licensed  "  to  proceed 
from  port  to  port  of  the  United  States  without  entering  or  clearing  at 
the  custom-house."  This  statute  was  amended  by  section  2,  chapter 
170  of  the  United  States  statute  of  1870,  by  inserting  after  the  words 
w  United  States  "  the  words  "  and  by  sea  to  foreign  ports,"  and  the 
original  statute,  as  amended  by  the  act  of  1870,  now  stands  as  section 
4214  of  the  Be  vised  Statutes. 

It  will  be  observed,  that  under  the  statute  of  1848,  yachts  licensed 
thereunder  were  exclusively  coasting  vessels.     By  the  amendment  they 
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might  iiave  a  double  character,  viz. :  that  of  coasting  vessels  and  vessels 
entitled  to  go  upon  the  sea  to  foreign  ports.  The  "  Yosemite"  at  the  time 
of  the  collision,  was  enrolled  at  the  port  of  New  York,  and  her  certificate  of 
enrollment  recited  that  it  was  given  in  conformity  to  title  50  of  the 
United  States  Revised  Statutes,  entitled,  "  Regulations  of  vessels  in 
domestic  commerce."  She  was  also  licensed,  and  her  license  recites 
that  it  was  granted  in  pursuance  of  chapter  2,  title  48,  entitled, 
u  Regulations  of  commerce  and  navigation."  By  reference  to  title  50, 
of  the  United  States  Revised  Statutes  under  wluch  the  u  Yosemite" 
was  enrolled,  it  will  be  found  that  it  relates  exclusively  to  coasting  and 
fishing  vessels.  The  title  next  preceding,  viz.,  title  49,  is  entitled 
"  Regulations  of  vessels  in  foreign  commerce."  It  thus  appears  that 
the"  Yosemite "  was  enrolled  under  the  statute  relating  to  coasting 
vessels,  and  her  license  was  a  coasting  license  with  the  added  privilege 
of  going  by  sea  to  foreign  ports.  It  does  not  seem  to  admit  oi  reason- 
able doubt,  having  reference  to  the  statute  and  to  the  enrollment  and 
license,  that  the  "  Yosemite  "  while  navigating  the  Hudson  river,  was 
navigating  under  her  license  in  the  character  of  a  coasting  vessel.  This 
brought  her  within  the  operation  of  rule  7,  and  she  was,  therefore,  in 
fault  in  not  carrying  the  lights  prescribed  by  that  rule. 

If  the  collision  had  happened  upon  the  high  seas,  another  question 
would  be  presented.  In  the  case  of  the  "Glaucus"  which  came  before 
Lowell,  J.,  in  the  United  States  district  court,  Massachusetts,  referred 
to  in  a  note  in  Parsons  on  Shipping,  and  Admiralty,  vol.  1,  page  562, 
which  arose  under  the  act  of  1866  —  U.  S.  Stats,  at  Large,  vol.  14,  chap. 
234,  §  11 — of  which  section  4233  of  the  Revised  Statutes  is,  in  substance, 
a  re-enactment,  it  appeared  that  the  "  Glaucus"  a  steamer  bound  from 
New  York  to  Boston,  came  into  collision  with  a  sailing  vessel  on  Long 
Island  sound.  The  steamer  had,  in  addition  to  her  two  side  lights,  two 
white  lights,  one  at  her  bow  and  one  at  her  masthead.  It  was  con- 
tended that  she  should  have  had  only  one  white  light.  Lowell,  J., 
speaking  of  the  act  of  1866  said :  Its  language  does  not  seem  to  be 
very  happily  chosen.  It  puts  ocean  steamers  and  steamers  carrying  sail 
in  one  class,  with  one  sort  of  light,  and  coasting  steamers  in  another, 
with  a  different  sort,  whereas  most  of  the  coasting  steamers  on  the 
Atlantic  coast  are  both  ocean-going  and  carrying  sail,  so  that  it  may 
sometimes  be  difficult  for  the  persons  concerned  to  know  to  which 
order  they  belong."  The  point,  it  is  said,  was  not  decided.  See  The 
Continental,  14  Wall.  345.  It  is  not  necessary  to  decide  the  point  in 
this  case.  It  is  decisive  here  that  the  " Yosemite"  at  the  time  of  the 
collision,  was  navigating  inland  waters  under  a  coasting  license,  and 
that  by  the  explicit  language  of  rule  seven  she  was  bound  to  carry  the 
central  range  lights. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 
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In  re  Hood. 

January  18,  1887. 

Executor  and  Administrator — Removal — Compelling  Account. 

An  executor  who  has  been  removed,  may  be  compelled  to  account  and  pay 
oyer  the  moneys  in  his  hands  to  his  co-executor. 

An  order  to  account  whether  preliminary  and  final  in  so  far  as  it  adjudges  the 
character  in  which  assets  are  held,  is  brought  up  by  an  appeal  from  the  final  order 
on  the  accounting. 

On  the  hearing  appellant  took  exception  to  a  question  as  to  what  he  had  done 
with  certain  bonds  and  mortgages  left  in  his  hands  after  a  decree  made  in  1869 
upon  his  final  accounting,  on  the  ground  that  after  said  decree  his  responsibility 
as  executor  ceased,  and  the  funds  in  his  hands  were  held  by  him  as  trustee,  and 
what  became  of  them,  was  immaterial  on  a  proceeding  against  him  as  executor. 
Held,  that  the  defense  was  untenable  and  the  exception  must  fail. 

Edward  P.  Wilder  and  A.  J.  Dittenhofe&r*  for  appellant.  John  J. 
MaekUn,  for  respondent. 

Finch,  J.  The  petition  presented  to  the  surrogate  asserted  as  a  ground 
of  the  relief  sought  tjiat  Frederic  Hood  and  the  petitioner  had  been 
originally  appointed  executor  and  executrix  of  the  last  will  of  Andrew 
flood  ;  that  the  letters  testamentary  issued  to  Frederic  Hood  had  been 
revoked  for  his  misconduct,  leaving  the  petitioner  sole  remaining  rep- 
resentative of  the  estate ;  that  previous  to  6uch  revocation  and  about 
January,  1869,  the  said  executor  had  collected  bonds  and  mortgages, 
which  were  assets  in  his  hands,  amounting  to  between  $40,000  and 
$50,000 ;  and  upon  these  facts  the  petitioner  asked  for  an  order  that 
the  removed  executor  account  for  and  deliver  over  to  the  executrix  the 
assets  remaining  in  his  hands.  The  Code  authorizes  the  surrogate  to 
call  an  executor  or  administrator  to  account  where  the  letters  have 
been  revoked  —  §  2724  —  and  more  specifically  provides  that  "  the 
surrogate's  court  has  the  same  jurisdiction  upon  the  petition  of  the 
successor  or  of  a  remaining  executor,  administrator,  guardian  or  trus- 
tee, to  compel  the  person  whose  letters  have  been  revoked  to  account 
for,  or  deliver  over  money  or  other  property,  and  to  settle  his  account 
which  it  would  have  upon  petition  ot  a  creditor  or  person  interested  in 
the  estate  if  the  term  of  office  conferred  by  the  letters  had  expired  by 
its  own  limitation."  §  2t>05.  Upon  the  petition  filed  the  surrogate 
had  jurisdiction  to  grant  the  relief  sought.  The  executor's  answer 
alleged  that  he  had  accounted  before  the  surrogate  in  1869  for  all  assets 
held  by  him  in  that  character,  and  that  thenceforward  he  held  the  bal- 
ance in  his  hands  as  testamentary  trustee.  Other  defenses  were  pleaded 
but  need  not  be  here  stated,  for  reasons  which  will  appear.  On  the 
hearing  the  surrogate  made  an  order  requiring  the  appellant  to  account 
as  executor,  and  the  latter  having  filed  an  account,  the  surrogate  made 
a  final  order  adjudging  that  the  appellant  held  nearly  $30,000  received 
as  executor,  which  ne  should  pay  over  to  the  petitioner.  From  each 
of  these  orders  which  have  been  affirmed  by  the  general  term,  the 
removed  executor  appeals.  Whether  the  order  to  account  was  merely 
preliminary  or  final,  in  so  far  as  it  adjudged  the  character  in  which  the 
assets  were  held  — In  re  Hahey,  93  N.  i.  48  —  is  of  no  consequence  in 
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view  of  the  fact  that  the  appeal  from  the  order  finally  rendered  by  its 
terms  brings  up  for  review  the  order  to  account. 

The  return  shows  that  the  surrogate  made  no  findings  of  fact  or  law 
as  is  now  reauired  — Code,  §  2545  ;  Angevine  v.  Jackson,  103  N.  Y. 
470 ;  S.  C,  8  East.  Rep'r,  2(J9,  and  that  no  exceptions  were  taken  to  his 
decision  or  decree  in  any  form.  But  on  the  hearing  and  during  its 
progress  three  exceptions  were  taken,  and  only  three. 

These  raise  the  sole  questions  available  to  the  appellant  in  this  court. 
His  own  counsel  suggest  the  absence  of  requisite  findings,  insisting  that 
for  such  cau>e  the  decree  is  irregular.  That  does  not  follow.  .  It  is 
the  duty  of  the  party  appealing  to  procure  to  be  made  such  findings  or 
refusals  as  will  present,  through  appropriate  exceptions,  the  questions 
which  he  desires  to  argue.  If  lie  suffers  this  necessary  step  to  be 
omitted  he  will  find  himself  without  the  means  of  reviewing  the  rulings 
of  which  he  complains.  The  three  exceptions  taken  are,  therefore,  the 
sole  basis  ai}d  mark  the  limits  of  this  appeal. 

These  were,  first,  to  the  admission  of  the  order  revoking  the  executor's 
letters  testamentary ;  second,  to  a  ruling  which  sustained  an  objection  to 
an  inquiry  whether  he  had  acted  as  executor  since  the  decree  of  1869  ;  and 
third,  to  the  question  what  he  had  done  with  the  bonds  and  mortgages  left 
in  his  hands  after  that  decree.  The  first  two  exceptions  are  without 
merit,  and  indeed  are  not  relied  upon  or  argued  in  the  appellant's  brief. 
The  third  exception  raises  the  only  question  open  for  consideration.  The 
ground  of  objection  stated  was,  mat  after  the  defendant's  final  account- 
ing in  1869  his  responsibility  as  executor  ceased,  and  the  funds  in  his 
hands  were  held  by  him  as  trustee,  and  what  became  of  them  was 
totally  immaterial  on  a  proceeding  against  him  as  executor.  But  this 
defense  we  have  already  lield  to  be  untenable.  When  the  case  was  first 
before  us — 85  N.  Y.  561  —  we  decided  that  by  the  will  of  Andrew 
Hood  there  was  an  equitable  conversion  of  the  real  estate  into  personalty, 
and  that  for  the  proceeds'  of  its  sales  the  executor  was  accountable  in 
that  capacity.  At  a  later  period  the  order  revoking  his  letters  testa- 
mentary came  up  for  review  —  98  N.  T.  363 —  and  we  then  held,  pass- 
ing by  the  inquiry  whether,  under  the  will,  it  was  possible  for  him  to 
exchange  the  character  of  executor  for  that  of  trustee,  that  he  had  not 
effected  such  exchange  and  remained  executor  only  and  removable  as  such 
for  his  misconduct  in  that  capacity.  We  pointed  out  that  on  the  account- 
ing in  1669  he  was  not  discharged,  was  not  directed  to  hold  the  remaining 
assets  as  trustee,  was  not  credited  with  such  transfer  and  his  account 
thereby  balanced,  but  the  decree  entered  directed,  as  to  the  assets  remain- 
ing, tnat  "  the  said  executor  shall  hold  and  invest  pursuant  to  the  powers 
and  directions  contained  in  said  last  will  and  testament."  There  had 
been  no  payment  to  the  defendant  as  trustee,  no  new  account  opened 
and  kept  in  the  new  capacity,  and  no  separation  or  division  of  the  fund 
allotting  to  the  beneficiaries  their  exact  and  specific  proportions.  If 
the  question  had  respected  commissions  it  was  shown  tnat  our  own 
decisions  would  have  compelled  us  to  hold  that  the  defendant  could 
not  be  entitled  to  them  in  the  character  of  trustee.  Our  decision 
intermediate  the  two  referred  to  does  not  affect  the  present  appeal,  since 


Digitized  by 


Google 


N.  Y.]    DeCaumont,  Ex'rx,  Etc.,  v.  Morgan,  Ex'rx,  Etc.  101 

the  removal  of  the  executor  is  a  new  fact  which  has  occurred  since  the 
decree  of  1869,  and  brings  with  it  new  rights  and  responsibilities. 

The  order  and  decree  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


DeCaumont,  Ex'rx,  Etc.,  AppVU,  v.  Morgan,  Ex'rx,  Etc.,  Resp'U. 

January  18,  1887. 

A  gift  to  one  entitled  as  a  child  to  share  in  the  estate  of  the  donor  will  not  be 
held  to  be  an  advancement  when  it  expressly  appears  to  have  been  the  intention 
of  the  father  that  the  gift  should  not  be  considered  as  such. 

The  decision  in  this  case  of  the  courts  below,  that  certain  shares  of  stock 
were  transferred  before  the  execution  of  the  testator's  will,  and  that  the  princi- 
ple of  advancements  was  not  applicable  thereto,  and  that  the  executrix  was  not 
chargeable  on  final  accounting  with  the  value  thereof,  is  affirmed. 

It  is  entirely  clear  that  a  party  who  has  sat  by  during  the  reception  of  incom- 
petent evidence  without  properly  objecting  thereto,  and  thus  taken  his  chance 
of  advantage  to  be  derived  by  him  therefrom,  has  not,  when  he  finds  such  evi- 
dence prejudicial,  a  legal  right  to  require  the  same  to  be  stricken  out. 

An  objection  to  evidence  which  may  be  offered  is  premature. 

This  is  an  appeal  from  a  general  term  judgment  of  the  supreme 
court,  in  the  first  judicial  department.  May  8,  1885.  That  judgment 
affirmed  a  decree  of  the  surrogate  of  the  city  and  county  of  New  York, 
which  judicially  settled  the  accounts  of  said  Mary  J.  Morgan,  rendered 
as  executrix  of  the  will  of  her  deceased  husband,  Charles  Morgan.  The 
appeal  at  general  term  was  by  the  parties  now  appellants  here,  and  upon 
the  same  grounds. 

The  surrogate's  finding  of  fact  and  conclusions  of  law  are  as  follows: 

1.  The  deceased,  Charles  Morgan,  during  his  life-time,  and  before 
the  execution  of  his  will,  duly  executed  an  instrument,  partly  printed 
and  partly  written,  purporting  thereby  to  assign  and  transfer  to  Charles 
A.  Whitney  seven  thousand  live  hundred  shares  of  the  capital  stock  of 
the  Morgan's  Louisiana  and  Texas  Railroad  and  Steamship  Company; 
and  at  the  same  time,  during  his  life-time,  duly  executed  other  instru- 
ments, partly  printed  and  partly  written,  purporting  that  he  did  thereby 
assign  and  transfer  seven  thousand  five  hundred  of  such  shares  to  Fran- 
ces E.  Quintard,  seven  thousand  five  hundred  of  such  shares  to  Richard 
J.  Morgan,  and  seven  thousand  five  hundred  of  such  shares  to  Maria  L. 
Whitney.  The  said  Charles  A.  Whitney  simultaneously  executed  and 
delivered  to  said  Mary  J.  Morgan,  for  her  own  use,  a  transfer  to  her  of 
said  first-mentioned  seventy-five  hundred  shares. 

2.  The  said  instruments  of  transfer  to  said  Charles  A.  Whitney  and 
Mary  J.  Morgan,  respectively,  were  by  the  said  Charles  Morgan,  or  by 
his  authority  in  his  life-time,  and  before  the  execution  of  his  will, 
delivered  to  the  said  Mary  J.  Morgan ;  one  other  was,  at  the  same  time, 
delivered  to  the  said  Frances  E.  Quintard,  one  other  was,  at  the  same 
time,  delivered  to  the  said  Maria  L.  Whitney,  and  one  other  was,  at 
the  same  time,  delivered  to  Charles  A.  Whitney,  with  the  expressed 
intent  and  for  the  express  purpose  that  the  same  should  be  delivered  by 
the  said  Charles  A.  Whitney  to  the  said  Richard  J.  Morgan. 

3.  Information  of  the  execution  and  delivery  as  aforesaid  of  the  said 
Vol.  IX.— 21 
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instruments  was  by  the  said  Charles  Morgan  personally  in  his  life-time, 
and  before  the  execution  of  his  will,  given  to  the  president  of  the  6aid 
Morgan's  Louisiana  and  Texas  Railroad  and  Steamship  Company,  and 
notice  of  the  making  and  delivery  of  the  said  instruments  was  forthwith 
by  the  said  president  given  to  the  vice-president  and  secretary  of  the 
said  corporation;  and  such  instruments  were  all  delivered  into  the  hands 
of  the  president  of  the  said  corporation,  and  the  fact  of  the  execution 
and  delivery  of  the  said  transfers  and  of  the  change  of  title  effected 
thereby  was  forthwith  noted  upon  the  records  of  the  said  Morgau's 
Louisiana  and  Texas  Railroad  and  Steamship  Company  during  the  life- 
time of  the  said  Charles  Morgan,  and  before  the  execution  of  his  will  ^ 
and  thereupon  and  thereafter  the  said  several  transferees  were  admitted 
into  membership  in  the  said  corporation  as  stockholders  thereof,  and 
the  said  Charles  Morgan  was,  to  the  extent  of  the  said  thirty  thousand 
shares,  excluded  from  such  membership  and  from  participation  in  the 
affairs  of  said  corporation  as  such  stockholder. 

4.  The  said  transfers  were  not  made  by  the  said  Charles  Morgan  as 
advancements  or  by  way  of  settlement  or  portion  in  life,  but  were  made 
for  business  reasons  connected  with  or  growing  out  of  the  operations 
and  prospects  of  the  said  corporation,  and  with  the  intent  on  his  part 
that  by  means  of  said  transfers  aud  other  dispositions  of  property  sim- 
ultaneously made  by  him  a  controlling  interest  in  the  capital  stock  of 
the  said  corporation  should  be  vested  in  his  said  transferees. 

5.  The  said  executrix  has  never  instituted  any  suit  or  proceedings  to 
recover  any  of  the  said  shares  from  any  of  the  said  several  transferees 
thereof,  upon  any  ground  whatever ;  but  the  objectors,  Montaigu  Mor- 
gan, and  the  trustees  of  Laura  L.  La  Montagne,  by  service  on  the 
executrix  of  a  summons  dated  January  9,  1880,  and  a  complaint  sworn 
to  on  the  same  day  commenced  an  action  in  the  supreme  court  of  this 
State  as  against  the  said  executrix,  she  personally  and  as  executrix,  and 
also  the  said  transferees  being  named  as  defendants,  in  which  complaint 
it  was  alleged  that  the  said  transferees  claimed  that  the  said  transfers 
had  been  made,  and  asking  if  the  said  transfers  had  been  made,  to  have 
the  shares  of  stock  so  transferred  declared  to  be  assets  of  said  estate  on 
the  ground  that  said  transfers  had  been  procured  to  be  made  by  undue 
influence,  and  were  void,  and  to  have  it  declared  that  said  executrix 
account  therefor,  and  that  said  objectors  be  allowed  to  participate  in  the 
distribution  thereof. 

The  court  finds  as  a  conclusion  of  law : 

6.  That  the  legal  title  to  the  several  quantities  of  stock  mentioned  in 
said  transfers  respectively  vested  in  the  said  several  transferees  during 
the  life-time  of  the  said  Charles  Morgan,  and  he  had  not  the  legal  title 
thereto  at  the  time  of  his  death. 

The  court  also  finds,  as  a  conclusion  of  law : 

7.  That  the  objectors  are  not  entitled  to  have  the  said  shares  of  stock, 
or  the  value  thereof,  reckoned  in  the  surplus  of  the  testator's  estate,  or 
to  have  any  of  the  said  several  transferees  charged  with  the  value  or 
amounts  oi  the  shares  of  stock  so  transferred  to  them  on  this  account- 
ing, or  their  shares  reduced. 

The  court  also  finds  and  determines,  as  matter  of  law : 
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8.  That  this  court  is  not  competent,  in  the  exercise  of  its  jurisdiction, 
to  give  any  relief  to  any  of  the  objectors  in  this  proceeding  against  the 
said  Mary  J.  Morgan,  Frances  E.  Quintard,  Maria  L.  Whitney  and 
Bichard  J.  Morgan,  or  any  or  either  of  them,  by  way  of  setting  aside 
or  extinguishing  said  transfers  or  adjudging  the  same  to  be  void  or  void- 
able, or  requiring  the  said  transferees  to  account  or  allow  for  the  same, 
upon  the  ground  or  allegation  or  pretense  that  the  same  were  procured 
by  fraud  or  undue  influence  practiced  upon  the  said  Charles  Morgan ; 
and,  therefore,  it  does  not  take  cognizance  of  such  allegation  or  charge 
or  pretense,  and  does  not  determine,  but  declines  to  determine,  the  same 
as  matter  of  fact,  otherwise  than  as  a  determination  thereof  is  involved 
in  the  preceding  findings. 

The  court  also  finds  and  determines,  as  matter  of  law : 

9.  That  the  omission  of  the  said  executrix  to  institute  any  proceed- 
ings at  law  or  in  equity  against  the  said  several  transferees,  or  any  of 
them,  for  the  recovery  of  the  said  shares,  or  any  other  shares,  does  not 
constitute  negligence  on  her  part ;  and,  therefore,  she  is  not  liable  to  be 
charged,  and  should  not  be  and  is  not  charged,  upon  this  accounting, 
with  any  sum  of  money  in  favor  of  the  estate  of  the  testator  or  of  the 
said  objectors  upon  the  ground  of  negligence. 

John  E.  Parsons  and  S.  B.  Brownell,  for  appellants.  Algernon  S. 
Suttwan  and  Joseph  H.  Choate,  for  respondents. 

Dasfobth,  J.  On  the  16th  of  April,  1878,  Charles  Morgan  made  a 
will  in  these  words :  "  All  my  property,  real  and  personal,  is  hereby 
devised  and  bequeathed  as  provided  by  the  laws  oi  the  State  of  New 
York  in  cases  of  intestacy."  He  appointed  his  wife,  Mary  J.  Morgan, 
executrix,  and  on  the  eighth  of  May  died.  Letters  testamentary  were 
duly  issued,  and  in  February,  1880,  the  executrix  applied  to  the  surro- 
gate for  a  judicial  settlement  of  her  account  Among  other  things  — 
not  material  upon  any  question  before  us  —  she  charged  herself  with  sev- 
enteen thousand  nine  hundred  and  forty  shares  of  the  capital  stock  of 
"Morgan's  Louisiana  and  Texas  Railroad  and  Steamship  Company." 
Objections  were  filed  in  behalf  of  several  grandchildren  and  great-grand- 
children to  the  effect  that  she  should  have  charged  herself  with  and 
accounted  for  thirty-two  thousand  other  shares  of  that  stock.  The  testator, 
besides  his  widow  and  these  objectors,  also  left  surviving  two  married 
daughters,  Mrs.  Prances  E.  Quintard  and  Mrs.  Maria  L.  Whitney,  and  a 
grandson,  Bichard  J.  Morgan,  and  anticipating  a  claim  that  these  shares 
frad  been  transferred  by  the  testator  before  the  execution  of  his  will,  the 
contestants  also  objected  that  there  never  was  complete  delivery  of  the 
shares,  but  if  there  were,  then  it  was  the  result  of  undue  influence ;  and 
if  not  that,  the  account  was  wrong  because  it  fails  to  charge  such  of  the 
above-named  persons  and  Mre.Marv  J.Morgan,  the  widow  of  the  testator, 
with  seven  thousand  five  hundred  shares  of  that  stock,  "  as  advancements 
to  each  of  them  by  the  decedent  within  thirty  days  previous  to  his  death." 

By  consent  of  all  parties  the  surrogate  sent  the  account  to  a  referee 
with  directions  "  that  he  proceed  to  take  testimony  as  to  the  facts  in 
relation  thereto,  to  examine  the  account  rendered,  to  hear  and  deter- 
mine all  disputed  claims  and  other  matters  relating  to  said  account,  and 
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to  make  report  thereon  with  all  convenient  speed,  subject  to  the  con- 
firmation oi  the  surrogate." 

The  referee,  after  a  protracted  hearing  of  testimony  offered  by  all 
the  parties,  made  a  report  by  which  he  found  that  none  of  the  objections 
were  well  taken.  Upon  motion  the  surrogate  confirmed  the  report  of  the 
referee,  and  upon  appeal  to  the  general  terra  that  decision  of  the  surrogate 
was  affirmed.  In  all  these  tribunals  it  was  held  that  the  transfers  of 
the  thirty-two  thousand  shares  were  complete  and  effectual  before  the 
execution  of  the  will,  and  that  the  principle  of  advancement  was  not 
applicable.  It  thus  appears  that  the  arguments  of  the  appellants  have 
failed  to  convince  either  one  of  three  tribunals,  that  the  positions  lying 
at  the  bottom  of  their  contention  were  well  founded,  and  after  the 
most  careful  consideration  we  find  no  error  in  the  determination  of 
which  they  now  complain.  So  far  indeed  as  Mr.  Quintard  and  Mr. 
Whitney  are  concerned,  I  do  not  understand  that  the  learned  counsel 
for  the  appellant  makes  any  claim  that  the  shares  transferred  to  them 
are  to  go  back  to  the  estate,  or  be  taken  account  of  in  any  way  as 
against  the  executrix.  So  far  as  the  shares  claimed  by  Mrs.  Morgan 
are  concerned,  they  cannot  be  affected  by  any  considerations  growing 
out  of  the  statute  relating  to  advancements,  for  such  a  set-off  is  allowed 
only  against  children.  1  Eev.  Stat.  754,  §  23.  So  far  as  the 
validity  of  the  transfer  of  that  portion,  and  the  residue  of  the  thirty 
thousand  shares,  depends  upon  a  perfected  delivery  to  the  donees,  the 
evidence  warrants  tne  conclusion  that  nothing  was  left  undone  which 
was  necessary  to  be  done  to  deprive  Mr.  Morgan  of  the  title  thereto. 

Upon  the  question  of  advancement  the  cases  cited  by  the  appellant 
are  numerous,  but  upon  the  circumstances  of  the  case,  ineffectual  to 
change  the  result  reached  by  the  court  below.  They  do  not  show  nor 
has  any  case  been  found  to  show  that  a  gift  to  one  entitled  as  a  child  to 
share  in  the  estate  of  the  donor  will  be  held  to  be  an  advancement  when 
it  expressly  appears  to  have  been  the  intention  of  the  father  that  the 
gift  should  not  be  considered  as  such.  The  evidence  goes  to  that  length 
m  this  case,  and  overcomes  the  presumption  which  might  otherwise 
attach.  It  sustains  the  finding  of  the  surrogate  that  "  the  transfers 
were  not  made  by  Charles  Morgan  as  advancements  or  by  way  of 
settlement  or  portion  in  life,  but  were  made  for  business  reasons  con- 
nected with  or  growing  out  of  the  operations  and  prospects  of  the 
said  corporation,  and  with  the  intent  on  his  part  that  by  means  of  said 
transfers  and  other  dispositions  of  property  simultaneously  made  by 
him,  a  controlling  interest  in  the  capital  stock  of  the  said  corporation 
should  be  vested  in  his  said  transferees." 

The  acts  of  the  testator,  and  hife  declarations,  permit  no  other  inter- 
pretation. If,  by  his  will,  it  is  apparent  that  he  intended  all  his  chil- 
dren to  share  in  the  distribution  oi  his  estate,  his  conduct  and  his  words, 
in  parting  with  portions  of  it  before  he  made  the  will,  show  clearly 
that  he  did  not  intend  they  should  share  equally.  Circumstances  of 
his  own  creation  leave  no  doubt  as  to  his  design,  and  show  that  in  his 
mind  inequality  was  equity.  It  would,  we  think,  defeat  his  purpose 
if  the  court  should  hold  that  the  gift  under  the  will  should  be  impaired 
or  lessened  by  his  previous  bounty. 
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I  do  not  intend,  however,  to  discuss  this  case  at  any  length ;  it  has 
been  sufficiently  examined  and  discussed  by  the  courts  below,  and  it 
would  be  a  useless  repetition  to  do  more  than  announce  our  conclusions. 

In  the  first  place  we  are  of  opinion  that  the  evidence  warrants  the 
conclusions  of  the  surrogate  that  the  transfers  of  stock  were  complete, 
and  that  the  legal  title  of  the  shares  passed  to  the  donees  before  the 
execution  of  the  will.  Second.  That  none  of  the  stock  thus  transferred 
was  intended  by  the  donor  to  be  advances  by  way  of  settlement  or 
portion,  but  the  contrary.  These  propositions  depended  upon  infer- 
ences irom  evidence  which,  if  not  all  one  way,  was  certainly  not 
altogether  in  faror  of  the  appellant's  view.  On  the  part  of  the  donor 
was  the  expression  of  an  intention  to  give  the  actual  delivery  of  written 
instruments,  declaring  that  intention,  and  sufficient  to  warrant  the 
transfer  of  title  upon  the  records  of  the  corporation,  and  which  proved 
to  be  legally  available  for  that  purpose.  Every  act  essential  to  deprive 
the  donor  of  his  possession  ana  title  was  performed,  and  the  actual,  as 
well  a3  the  apparent,  title  vested  in  the  donees.  The  evidence  allows 
this  view.  If,  as  the  appellant  claims,  the  testimony  of  the  witness 
Margaret  Dobson,  or  some  expressions  in  that  of  others,  permits  in 
either  respect  a  different  conclusion,  neither  the  referee,  nor  surrogate, 
nor  general  term,  deemed  it  satisfactory  or  controlling.  It  follows  that 
neither  the  shares  of  stock,  nor  the  value  thereof,  were  to  be  reckoned 
as  part  of  the  testator's  estate,  nor  the  donees,  who  were  distributees 
aUo,  to  be  charged  therewith  in  estimating  the  amount  of  their 
respective  shares  under  his  will. 

A  single  question  remains.  An  exception  was  taken  before  the 
referee  to  evidence,  but,  so  far  as  appears,  not  presented  to  the  general 
term.  One  L.  was  called  by  the  proponent.  It  appeared  at  the  out- 
set of  his  examination  that  he  was  a  lawyer,  residing  in  New  Orleans, 
holding  there  the  relation  of  attorney  ana  counsel  to  Mr.  Morgan,  the 
testator,  and  that,  at  his  recjuest,  he  came  to  New  York,  where  he  was 
consulted  and  employed  by  him,  among  other  things,  in  relation  to  the 
stock  in  question,  its  certificates  aud-  transfer,  and  other  affairs  con- 
nected with  it,  his  property,  and  his  plans  and  desires  in  regard  to  it. 
The  examination  of  the  witness  on  tnese  subjects  continued  to  such 
length  that,  in  the  printed  record,  it  covers  nearly  nine  pages,  with 
only  a  single  objection  interjected  at  a  point  where  the  witness  was 
speaking  of  one  of  his  interviews  with  Mr.  Morgan  in  regard  to  the 
law  of  this  State  relating  to  the  distribution  of  the  property  of  an 
intestate.  The  witness  haa  stated  that  on  the  second  of  April  he  made 
a  brief  statement  to  the  testator  in  regard  thereto,  and  subsequently, 
on  the  day  before  he  made  his  will,  a  very  full  statement.  He  was 
then  asked :  "  What  was  that  statement,"  and  the  counsel  for  contest- 
ants objected  as  immaterial  and  incompetent. 

It  is  obvious  that  this  objection  was  too  general  and  did  not  raise  the 
Question  now  presented.  It  was  overruled,  and  the  witness  answered 
folly  and  continued  in  regard  to  the  execution  of  the  transfers  the  day 
before  the  will  was  executed,  saying :  "  I  did  not  at  that  time  state  to 
him  any  thing  about  the  law  of  New  York  as  to  wills."  At  this  point 
the  contestant's  counsel  —  Mr.  Parsons  —  objected  to  any  testimony  as  to 
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what  passed  between  the  witness  and  Mr.  Morgan  preliminary  to  the 
executors  of  the  will,  or  any  thing  about  the  subject  of  his  prop- 
erty, as  immaterial  and  incompetent.  (Mr.  Davison,  on  behalf  of  the 
minors,  represented  by  himself  and  Mr.  Durrill,  unites  in  the  objec- 
tion.) 

(Mr.  Choate,  for  the  executrix,  suggests  that  the  objection  ought  not  to 
apply  to  what  has  already  come  from  the  witness.  The  counsel  should  not 
wait  until  they  hear  what  the  evidence  is  before  objecting  to  its  incom- 
petency, and  that  such  objection  can  only  be  properly  applied  to  what 
is  to  come  hereafter.) 

(Mr.  Parson  8  makes  the  further  objection  that  what  passed  between 
this  witness  and  Mr.  Morgan  is  privileged,  and  protected  by  the  rela- 
tion of  client  and  counsel.)  (Mr.  Davison  joins  in  the  objection  as 
before  objection  overruled ;  exception.) 

This  is  the  exception  relied  upon.  It  can  have  no  force  so  far  as 
the  testimony  which  preceded  it  is  concerned.  To  that  extent  the  wit- 
ness had  gone  without  interruption,  and  he  must  be  deemed  to  have 
been  thought  competent  and  his  evidence  admissible  by  both  parties. 
Moreover,  at  the  precise  point  where  the  objection  was  made,  tne  wit- 
ness was  testifying  in  answer  to  the  question  "Tell  what  he,  Mr.  Mor- 
gan, said."  To  that  question  no  objection  was  interposed,  and  he  had 
completed  his  answer  and  narration  as  to  what  occurred  at  the  inter- 
view of  which  he  was  speaking.  Then  came  the  objection.  If,  as 
would  seem,  »it  had  reference  to  testimony  already  given,  it  came  too 
late.  It  is  entirely  clear  that  a  party  who  has  sat  t>y  during  the  recep- 
tion of  incompetent  evidence  without  properly  objecting  thereto,  and 
thus  taken  his  chance  of  advantage  to  be  derived  by  him  therefrom, 
has  not,  when  he  finds  such  evidence  prejudicial,  a  legal  right  to  require 
the  same  to  be  stricken  out.  But  even  if  the  referee  or  surrogate  could 
in  their  discretion  strike  out  any  of  the  testimony,  no  request  was  made 
that  either  should  do  so.  If  the  objection  related  to  evidence  which 
might  follow,  it  was  too  general.  There  was  no  new  question  to  the 
witness,  nor  any  offer  of  evidence.  As  to  what  followed,  therefore, 
the  objection  was  premature.  It  was  not  repeated.  But  assuming  it 
to  be  good,  as  to  all  that  followed  in  the  answer  of  the  witness  before 
the  next  question  was  put,  it  becomes  unimportant.  So  much  might 
be  stricken  out  without  impairing  the  weight  of  the  evidence,  or  in  any 
way  affecting  the  conclusion  reached  upon  the  merits  by  either  court. 
In  no  aspect  could  the  exception  require  a  new  trial.  For  the  evidence 
admitted  under  it  fails  to  create  even  a  suspicion  that  the  exceptant  was 
necessarily  prejudiced  thereby.     Code,  §  2545. 

The  judgment  should  be  affirmed,  with  costs  to  the  respondents  to  be 
paid  by  the  appellants. 

All  concur. 

Judgment  affirmed. 
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SUPREME  JUDICIAL   COURT  OF  MASSACHUSETTS. 


Davis  v.  Railroad  Co. 

January  8,  1887. 

Executor  and  Administrator  —  Negligence — Personal  Injuries. 

An  action  cannot  be  maintained  in  this  Commonwealth  by  an  administrator  for 
negligently  causing  the  death  of  his  intestate,  in  the  State  of  Connecticut,  in 
which  State  an  action  for  personal  injuries  does  not  survive  to  the  administrator 
of  the  person  injured.  This  is  so  notwithstanding  the  intestate  was  a  resident 
of  this  Commonwealth  at  the  time  of  the  injury,  and  the  defendant,  a  railroad 
corporation,  incorporated  under  the  laws  of  Massachusetts  and  Connecticut,  and 
operating  its  road  in  both  States  as  one  continuous  line. 

Action  of  tort  by  the  administrator  of  the  estate  of  Kuth  L. 
Brown  to  recover  damages  for  personal  injuries  sustained  by  her,  result- 
ing in  her  death.  The  case  was  tried  in  the  superior  court  without  a 
jury.  At  the  trial  the  court  declined  to  rule  as  requested  by  the  defend- 
ant, and  ruled  that  the  action  could  be  maintained.  The  defendant 
allleged  exceptions.     The  case  appears  in  the  opinion. 

A.  R.  Brown  and  E.  A.  Alger,  for  plaintiff.  H.  E.  Holies  and  R. 
M.  SaUonstallj  for  defendant. 

Devkns,  J.  The  defendant  is  a  railroad  corporation,  operating  a 
railroad  through  Massachusetts  and  Connecticut  as  a  continuous  line, 
by  virtue  of  chapter  289,  acts  of  1873,  and  exists  as  a  corporation 
by  the  laws  of  each  of  these  States.  The  action  is  brought  by  the 
plaintiff  as  administrator  of  the  estate  of  Mrs.  Ruth  L.  Brown,  for 
alleged  injury  to  her,  which  finally  resulted  in  her  death  by  reason  of 
defendants'  carelessness  and  that  of  their  servants,  while  she  was  being 
conveyed  as  a  passenger  over  their  railroad  in  Connecticut,  the  intestate 
being  herself  at  the  time  in  the  exercise  of  due  care.  The  law  of  the 
State  of  Connecticut  has  been  properly  determined  as  a  fact  by  the 
judge  presiding  at  the  trial,  and  his  finding  in  regard  to  it  is  conclusive. 
Ames  v.  MeCamber,  124  Mass.  85-91.  From  this  it  appears  "that 
by  the  common  law  in  Connecticut  an  action  for  personal  injuries  does 
not  survive  to  the  administrator  of  the  person  injured ;  that  there  is  no 
statute  or  law  in  Connecticut  by  virtue  of  which  a  common-law  action 
for  personal  injuries  is  revived  or  made  to  survive  to  an  administrator 
of  tne  person  injured."  The  facts  as  they  are  alleged  "do  not  consti- 
tute a  cause  of  action  under  the  l#,ws  of  the  State  of  Connecticut,  by 
the  administrator  in  behalf  of  the  intestate's  estate ;  and  this  action 
could  not  be  maintained  in  that  State  if  duly  brought  by  an  adminis- 
trator there."  The  administrator  may  maintain  upon  these  facts  a 
special  action,  penal  in  its  nature,  created  by  the  statutes  of  Connecti- 
cut, by  which  damages  recoverable  are  limited  to  not  more  than  $5,000, 
and  under  which  the  damages  recovered  do  not  become  assets  of  the 
estate,  but  are  recovered  in  behalf  of  and  are  to  be  paid  over  in  speci- 
fied proportions  to  certain  persons  not  thus  entitled  to  the  same  accord- 
ing to  the  laws  of  distribution. 

The  plaintiff  does  not  claim  to  maintain  this  action  as  the  special  one 
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provided  by  the  statutes  of  Connecticut,  nor  under  the  laws  of  that 
State.  Richardson,  Adm.,  v.  N.  Y.  Central  R.  R.  Co.,  98  Mass.  85. 
He  seeks  to  maintain  it  under  our  statute,  which  provides  that  in  case 
of  damage  to  the  person  the  action  shall  survive,  and  may  then  be 
prosecuted  by  an  administrator.  Pub.  Stats.,  chap.  165,  §  1  ;  Hotten- 
beck  v.  Berkshire  R.  R.  Co.,  9  Cush.  480.  The  inquiry  is,  therefore, 
presented  whether  a  cause  of  action  at  common  law,  which  dies  with 
a  person  in  the  State  where  it  accrued,  not  having  been  made  there  to 
survive  by  any  statute,  will  survive  under  and  by  virtue  of  the  statutes 
of  survivorship  of  another  State,  so  that,  it  jurisdiction  is  there 
obtained  over  the  person  or  property  of  the  defendant,  judgment  may 
properly  be  rendered  against  him  or  hi6  property.  That  our  statute 
would  furnish  a  remedy,  where  the  cause  of  action  was  one  recognized 
by  the  law  of  this  State  as  the  foundation  of  an  action  at  common  law, 
although  it  accrued  without  the  State,  it  being  there  recognized  as 
existing,  and  not  discharged  or  extinguished,  will  be  conceded.  It 
must  certainly  be  the  light  of  each  State  to  determine  by  its  laws  under 
what  circumstances  an  injury  to  the  person  will  afford  a  cause  of  action. 
If  this  is  not  so,  a  person  who  is  not  a  citizen  of  the  State,  or  resorts 
to  another  State  for  his  remedy,  if  jurisdiction  can  be  obtained,  may 
subject  the  defeudant  in  an  action  of  tort  to  entirely  different  rules  and 
liabilities  from  those  which  would  control  the  controversy  were  it  car- 
ried on  where  the  injury  occurred.  If,  by  the  law  of  Massachusetts,  it  is 
required  that  a  party  injured,  as  in  traveling  upon  a  railroad,  shall  prove 
not  only  the  negligence  of  the  defendant,  but  also  that  he  himself  was  in 
the  exercise  of  due  care,  and  jurisdiction  may  be  obtained  by  an  attach- 
ment of  property  of  the  defendant  in  another  State,  the  plaintiff  might 
relieve  himself  of  the  necessity  of  proving  his  own  due  care,  if,  by  the 
law  of  the  State  to  which  he  has  resorted,  such  proof  is  not  required, 
and  thus  put  upon  the  railroad  or  other  defendant  a  higher  responsi- 
bility than  is  imposed  by  the  State  in  which  it  was  performing  its  busi- 
ness. In  a  similar  way,  if  a  traveler  upon  a  steam  or  horse  railroad 
could  not  recover  in  this  State  for  an  injury  done  by  carelessness  in 
transporting  him,  by  reason  that  he  was  traveling  upon  Sunday,  in  vio- 
lation of  the  laws  of  the  State,  he  might,  unless  the  law  prescribed  in 
the  State  is  to  govern,  recover  in  any  State  where  laws  forbidding 
traveling  on  Sunday  did  not  exist,  if  jurisdiction  could  there  be 
obtained  over  the  defendant  or  its  property.  When  an  injury  occurs 
in  another  State  which  would  be  the  foundation  of  an  action  at  com- 
mon law,  and  it  is  known  that  the  general  law  of  that  State  is  the 
common  law,  it  may  be  inferred  that  the  transaction  is  governed  by  its 
rules  as  here  applied  in  the  absence  of  evidence  to  the  contrary ;  but 
where  it  is  shown  to  be  otherwise  the  law  of  the  State  where  the  injury 
occurs  is  to  be  regarded.  It  is  a  general  principle  that  in  order  to 
maintain  an  action  of  tort,  founded  upon  an  injury  to  person  and  prop- 
erty, the  act  which  is  the  cause  of  the  injury,  and  the  foundation  of 
the  action,  must  at  least  be  actionable  by  the  law  of  the  place  where  it 
is  done,  if  not  also  by  that  of  the  place  in  which  redress  is  sought. 
LeForest  v.  Tolman,  117  Mass.  109,  and  authorities  cited.  It  must  be 
for  the  State  of  Connecticut  to  prescribe  when  and  under  what  cir- 


Digitized  by 


Google 


Mass.]  Davis  v.  Railroad  Co.  169 

cumstances  a  cause  of  action  shall  arise  against  a  corporation  which 
operates  a  railway  within  its  limits,  by  reason  of  an  act  done  by  it.  It 
inay  provide  that  for  an  injury  done  by  its  carelessness  there  shall  be 
no  cause  of  action  on  behalf  of  the  injured  party,  but  punishment  by 
indictment  only,  or  it  may  give  to  such  injured  party  a  cause  of  action, 
and  for  the  same  injury  make  the  corporation  responsible  by  indict- 
ment or  other  proceeding  for  a  fine  or  damages,  which  shall  go  to  the 
State,  the  relatives  of  the  injured  party,  or  any  other  persons  named. 
Commonwealth  v.  Metropolitan  R.  R.,  107  Mass.  236. 

The  intestate  did,  by  tne  common  law  of  Connecticut,  have  a  right 
of  action  during  her  life-time,  but  there  has  been  substituted  for  tnis 
in  that  State,  she  having  deceased,  the  penal  action  created  by  the 
statute. 

It  is  the  contention  of  the  plaintiff  that  the  cause  of  action  may  be 
held  to  survive  by  virtue  of  our  statute,  notwithstanding  no  cause  of 
action  now  exists  in  Connecticut.  Pub.  Stats.,  chap.  165,  §  1.  That 
the  special  action  in  Connecticut  can  now  be  maintained  is  not  con- 
troverted. If,  therefore,  this  contention  of  the  plaintiff  is  correct,  the 
defendant  continues  liable  for  its  act  or  neglect  in  Connecticut  by 
the  law  of  Massachusetts,  while  it  is  also  liable  by  reason  of  the 
liability  imposed  upon  it  by  the  law  of  Connecticut,  as  a  substitute  for 
its  original  liability,  such  liability  being  still  capable  of  enforcement. 
Tiie  design  of  our  statutes  of  survivorship  is  primarily  to  provide  for 
survival  of  those  actions  of  tort  whose  causes  occur  in  this  State.  If 
similar  statutes  existed  in  another  State  where  the  original  cause  of 
action  accrued  it  would  not  be  difficult  to  hold  that  our  own  applied  to 
such  causes,  upon  the  same  principle  by  which  we  hold  that  the  intestate 
herself  might  originally  have  brought  her  action  here.  When  no  such 
cause  of  action  now  exists  in  the  State  where  the  injury  occurred,  it  is 
not  easy  to  see  how  it  can  exist  here,  especially  when  in  such  State, 
another  cause  of  action  growing  out,  indeed,  of  the  same  fact,  has  been 
substituted  for  it.  This  would  be  to  subject  the  defendant  to  two 
liabilities,  one  existing  by  the  law  of  the  State  in  which  jurisdiction 
over  person  or  property  was  obtained,  but  in  which  the  accident  did 
not  occur,  and  the  other  imposed  by  the  law  of  the  State  where  it  did 
occur,  and  where  defendant  had  its  residence,  while  in  either  State  the 
liability  there  imposed  would  be  the  only  one  to  which  the  defendant 
could  by  its  law  be  subjected.  It  may  be  suggested  that  the  law  of 
Connecticut  in  failing  to  provide  that  an  action  for  a  personal  injury 
shall  survive  to  the  administrator  has  negatively  but  the  same  effect  as 
a  statute  of  limitation,  which  operates  only  to  take  away  the  remedy  of 
a  plaintiff,  while  his  cause  of  action  still  exists 

By  the  ancient  common  law,  as  it  existed  before  the  statute  of  4 
Edward  III,  which  was  adopted  and  practiced  on,  in  this  State  before  the 
Constitution.  6  Dane  Abr.  607.  No  action  ex  delicto  survived  to  the 
personal  representative,  the  maxim  of  actio  personalis  morilur  cum 
persona  being  of  universal  application.  WiCour  v.  Gilmore,  21  Pick. 
850.  Subsequent  to  that  statute,  which  was  liberally  construed,  an 
action  for  a  tort,  by  which  the  personal  property  of  one  was  injured 
or  destroyed,  survived  to  his  administrator,  6uch  tort  being  an  injury 
Vol.  IX.— 22 
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to  the  property  which  descended  or  otherwise  would  have  descended  to 
him.  But  the  theory  that  a  personal  injury  to  an  individual  was 
limited  to  him  only,  that  no  one  else  suffered  thereby,  and  that,  there- 
fore, by  his  decease  the  cause  of  action  itself  ceased  to  exist,  continued. 

While  the  action  for  personal  injury  is  spoken  of  as  surviving,  as 
there  previously  was  no  responsibility  to  the  estate,  the  statute  creates 
a  new  cause  of  action.  It  imposes  a  new  liability  and  does  not  merely 
remove  a  bar  to  a  remedy,  aucn  as  is  interposed  by  tho statute  of  limita- 
tions, which,  if  withdrawn  by  the  repeal  of  the  statute,  would  allow  an 
action  to  be  maintained  for  the  original  cause.  What  the  new  liability 
shall  be,  by  what  conditions  it  shall  be  controlled,  and  whether  the 
original  liability  shall  be  destroyed,  must  be  determined  bv  the  law  of 
the  State  where  the  injury  occurs,  unless  the  legislation  ot  other  States 
is  to  have  extra-territorial  force  and  govern  transactions  beyond  its 
limits.  We  perceive  no  intention  to  invest  it  with  such  force,  even  if 
it  were  possible  so  to  do. 

By  the  decease  of  the  intestate  the  cause  of  action  she  once  had  in 
Connecticut  has  there  ceased  to  exist.  It  is  for  that  State  to  determine 
what  provision  by  action  or  indictment,  if  any,  shall  be  made,  in  order 
to  indemnify  the  estate  of  the  intestate  or  her  relatives,  or  to  punish  the 
party  causing  injury  to  her.  Our  statute  permitting  the  survival  of 
similar  actions  in  this  State  does  not,  therefore,  apply. 

The  question  considered  in  the  case  at  bar  was  fullv  and  ably  dis- 
cussed in  Wadham  v.  Qrwixd  Trunk  R.  R.  Co.,  38  V  t.  2^4,  and  the 
same  result  reached  as  that  to  which  we  have  arrived.  To  the  same 
effect,  also,  is  State  v.  Pittsb.  &  Conn.  R.  R.y  45  Md.  4*1,  45. 

The  plaintiff,  in  his  argument,  attaches  importance  to  chapter  289  of 
acts  of  1873,  by  virtue  oi  which  the  defendant's  railroad  is  operated  in 
the  several  States  through  which  it  runs  as  a  continuous  line,  but  the 
fact  that  it  is  a  corporation  by  the  law  of  Massachusetts  as  well  as 
Connecticut  cannot  make  its  liabilities  different  or  greater  in  this  State 
on  account  of  transactions  occurring  entirely  in  Connecticut,  nor  are 
the  rights  of  the  plaintiff  greater  by  reason  that  his  intestate,  who  was 
injured  in  this  transaction,  was  a  citizen  of  this  Commonwealth.  Whit- 
ford  v.  Panama  R.  P.,  23  N.  Y.  472,  473 ;  Richardson,  Admr.,  v. 
1?.  Y.Cent.  R.  R.,vbi  supra. 

Exceptions  sustained. 

Barrows  v.  Sweet. 

January  8,  1887. 

ARBITRATION  —  AWARD  —  MISTAKE. 

An  award  may  be  impeached  for  mistake  of  fact  of  the  arbitrator,  not  ap- 
pearing on  the   face  of  the  award,  but  proved  by  extrinsic  evidence. 

Proof  that  the  arbitrator,  by  mistake,  charged  to  one  of  the  parties  an  item 
not  due  from  him  but  from  the  company  of  which  he  was  a  member,  vitiates 
the  award. 

Action  of  contract  upon  an  account  annexed  for  the  balance  of  salary 
due  the  plaintiff.  The  answer  of  the  defendants  set  up  an  agreement 
of  reference  signed  by  the  parties;  the  award  of  the  arbitrator, 
which  awarded  the  plaintiff  $26.60  and  costs  of  reference  amounting 
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to  $15,  to  be  paid  by  6aid  Sweet  "  in  full  of  all  matters  submitted  to 
me,"  and  the  payment  by  the  defendants  of  said  award. 

At  the  trial  in  the  superior  court  upon  the  evidence  offered,  which 
appears  in  the  opinion,  tne  court  ruled  and  found  that  there  was  such 
a  mistake  on  the  part  of  the  arbitrator  as  to  avoid  his  award,  and  the 
defendants  excepted. 

There  was  also  evidence  that  the  defendants  sent  to  the  plaintiff  by 
mail,  inclosed  in  a  letter,  a  check  for  $26.60,  "  in  payment  of  the 
award  of  G.  E.  Williams,"  and  that  the  plaintiff  received  the  money 
on  said  check,  and  also  that  the  defendants  paid  the  arbitrator  the  costs 
of  reference  as  awarded;  that  two  months  thereafter,  but  before  bring- 
ing suit  in  this  action,  and  after  the  attention  of  the  defendants  had 
been  called  to  the  mistake  both  by  the  plaintiff  and  by  the  arbitrator, 
plaintiff  wrote  a  letter  to  the  defendants  offering  to  return  the  amount 
of  their  check,  $26. 60,  or  to  give  them  credit  for  the  same  as  they 
might  wish,  to  which  letter  and  offer  defendants,  having  received  the 
letter,  made  no  reply ;  that  said  money  was  not  returned  to  defendants. 

The  defendants  requested  the  court  to  rule  that  on  this  evidence  the 
plaintiff  was  estopped  from  bringing  this  action,  but  the  court  declined 
sotoTule,  found  for  the  plaintiff  in  the  sum  of  $120,  and  defendants 
alleged  exceptions. 

C.  6.  Keye%,  for  plaintiff.  «/.  A.  Bennett  and  F.  Z.  Babcocky  for 
defendants. 

W.  Allen,  J.  In  this  Commonwealth  an  award  may  be  impeached 
at  law  for  mistake  of  fact  of  the  arbitrator  not  appearing  on  the  face 
of  the  award,  but  proved  by  extrinsic  evidence.  Beam,  v.  Fwrnamy 
6  Pick.  269;  Boston  Water  Power  Co.  v.  Gray,  6  Mete.  131;  Mickles 
v.  Thayer,  14  Allen,  141.  Proof  of  mistake  of  fact,  which  would  be 
sufficient  to  set  aside  an  award  in  equity,  is  competent  to  impeach  it  at 
law. 

The  plaintiff  and  the  two  defendants  constituted  a  copartnership 
nnder  the  firm  name  of  the  Home  Paper  Company.  The  two  defend- 
ants constituted  a  copartnership  under  the  firm  name  of  E.  H.  Sweet 
&  Company.  All  claims  between  the  plaintiff  and  E.  H.  Sweet  & 
Company,  and  the  members  of  that  firm,  and  all  claims  between  the 
parties  arising  out  of  the  business  of  the  Home  Paper  Company  were 
included  in  the  submission.  It  appears  from  the  award  that  there  were 
six  items  submitted  to  the  arbitrator,  four  of  which  were  disputed.  Of 
the  disputed  items,  one  is  a  claim  by  the  plaintiff  against  E.  H.  Sweet 
&  Company,  amounting  to  $1.10,  which  is  allowed ;  and  three  claims 
by  E.  H.  Sweet  &  Company  against  the  plaintiff,  one  of  which  for 
the  sum  of  $12  is  disallowed  and  two  amounting  to  $141.76  are 
allowed. 

The  principal  item  was  the  claim  of  the  plaintiff  against  E.  H.  Sweet 
&  Company  for  the  balance  due  him  for  services  in  their  employ- 
ment This,  amounting  to  $301.09,  was  admitted  by  the  parties.  The 
next  largest  item  was  the  one  concerning  which  the  question  of  mis- 
take of  the  arbitrator  arises,  and  the  following  is  all  of  the  award  that 
relates  to  it:  "  E.  H.  Sweet  <fe  Company  have  a  claim  against  Charles 
M.  Barrows  for  snoods  furnished  and  work  done,  amounting  to  $161.28. 
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Several  payments  have  been  made  on  this  bill,  amounting  to  $22.45, 
leaving  a  balance  of  $138.83.  There  is  no  dispute  about  this  balance." 
In  stating  the  account  between  the  parties,  the  award  states  the  item 
last  mentioned,  as  follows:  "The  balance  of  E.  H.  Sweet  &  Com- 
pany's bill  against  Mr.  Barrows  is  admitted  to  be  $138.83." 

It  was  proved  at  the  trial  that  this  item  was  presented  to  the  arbi- 
trator, at  the  hearing  before  him,  by  the  plaintiff,  in  the  form  of  a  bill, 
headed,  "  Home  Paper  Company,  to  E.  H.  Sweet  &  Company,  Dr." ; 
that  the  bill  was,  in  fact,  due  from  the  Home  Paper  Company,  and  not 
from  the  plaintiff,  but  that  nothing  was  said  at  the  hearing  in  regard  to 
this,  and  the  arbitrator  had  no  recollection  of  looking  at  the  heading  of 
the  bill,  the  plaintiff  stating  that  the  balance  was  correct.  The  testi- 
mony of  the  arbitrator  was  that  if  he  had  apprehended  or  observed  that 
the  bill  was  against  the  Home  Paper  Company  and  not  against  the 
plaintiff,  his  award  would  have  been  different.  This  evidence  was  com- 
petent and  sufficient  to  avoid  the  award.  The  claim  of  E.  H.  Sweet  & 
Company  against  the  Home  Paper  Company  was  within  the  submission, 
and  it  was  necessary  to  find  the  amount  of  it,  in  order  that  the  amount 
of  the  proportion  chargeable  to  the  plaintiff  in  favor  of  his  copartners, 
the  defendants,  should  be  computed,  and  the  award  made  accordingly. 
What  the  parties  did  was  to  present,  as  admitted,  the  bill  against  the 
Home  Paper  Company ;  what  the  arbitrator  understood  them  to  do  was 
to  present  and  admit  a  bill  against  the  plaintiff.  No  question  was  made 
whether  the  plaintiff  should  be  charged  the  whole  or  one-third  of  the 
bill,  and  the  arbitrator  formed  no  judgment  and  found  no  conclusion 
in  regard  to  it,  and  no  such  question  was  in  his  mind.  By  inadvertence 
he  assumed  as  a  fact,  admitted  by  the  parties  and  not  presented  to  him 
to  decide,  that  the  bill  was  against  the  plaintiff.  The  item  was  not  in 
dispute.  The  bill  was  presented  and  admitted  by  the  parties  as  a  bill 
against  the  Home  Paper  Company.  The  arbitrator,  by  mere  mistake 
and  inadvertence,  toot  the  fact  to  be  that  it  was,  and  was  admitted  to 
be  agaiust  the  plaintiff.  It  was  a  mistake  of  fact,  so  material  as  to 
vitiate  the  award.  Boston  Water  Power  Co.  v.  Chray,  vhi  supra  ;  Car- 
ter v.  Carter,  109  Mass.  306;  Davis  v.  Henry,  121  id.  150 ;  Rundett 
v.  La  Fleur,  6  Allen,  480  ;  2  Story  Eq.  Jur.,  §  1456. 

The  offer  of  the  plaintiff  to  return  the  money  to  the  defendants  or  to 
give  them  credit  for  it,  as  they  might  prefer,  was  all  that  could  reason- 
ably be  required  of  him.  By  the  defendant's  own  admission  there  was 
more  than  that  amount  due  to  the  plaiutiff,  if  the  award  did  not  con- 
clude him. 

Exceptions  overruled. 


Hinds  v.  Cottlr. 

January  8, 1887. 

Assignment — Trustee — Accounting  —  Charge. 

A  creditor  of  an  assignor,  who  seeks  to  hold  the  assignor's  trustee  responsible 
for  neglecting  to  collect  and  pay  over  the  assets  of  the  insolvent,  must  proceed 
by  a  bill  in  equity  brought  in  behalf  of  all  the  creditors.  The  trustee  is  not  bound 
to  defend  separate  actions  at  law  brought  by  different  creditors  to  compel  him  to 
show  that  he  had  honestly  administered  the  trust. 
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Where  the  court  improperly  submits  a  question  of  law  to  the  jury  and  the  jury 
correctly  decide  It,  there  is  no  ground  for  complaint. 

Actions  of  contract  for  money  had  and  received.  The  plaintiffs  were 
creditors  of  the  firm  of  Henry  &  Gilman.  Said  firm  becoming  embar- 
rassed, in  January,  1880,  made  a  written  trust  assignment  for  the 
benefit  of  creditors,  to  which  the  plaintiffs  and  other  creditors  of  said 
firm  became  parties.  The  defendant  is  the  trustee  named  in  said  assign- 
ment, and  accepted  the  trust.  The  sums  sued  for  by  the  plaintiffs  in 
these  actions  are  the  full  amount  of  their  respective  claims  against 
Henry  &  Gilman. 

At  the  trial  in  the  superior  court  the  evidence  for  the  plaintiffs  was 
their  own  testimony,  and  the  deposition  of  Louis  Henry,  who  was  a 
member  of  the  firm  of  Henry  &  Gilman,  and  the  trust  assignment,  and 
tended  to  show  the  respective  amounts  of  the  claims  of  the  plaintiffs ; 
that  Henry  &  Gilman,  at  the  time  of  their  failure,  were  shoe  manu- 
facturers, and  that  the  property  assigned  to  the  defendant  consisted  of 
shoes,  completed  and  in  the  process  of  making,  leather,  sundry  machines, 
and  debts  aue  to  Henry  <fe  Gilman  ;  that  in  the  opinion  of  Henry,  the 
property,  at  the  time  it  was  assigned  to  the  defendant,  was  worth 
between  $1,700  and  $>,800 ;  that  at  the  meeting  of  the  creditors,  when 
the  assignment  was  executed,  and  in  the  presence  of  the  defendant,  it 
was  stated  by  the  debtors  that  they  owed  about  $1,800,  and  their  assets 
amounted  to  about  $2,200 ;  that  the  plaintiffs  had  several  conversations 
with  the  defendant  in  1882,  1883  and  1884  about  the  property,  and 
asked  to  see  his  account  of  receipts  and  expenditures  as  trustee ;  that 
the  defendant  declined  to  exhibit  an  account,  but  said  that  the  gross 
amount  he  had  received  in  cash  was  $659 ;  that  he  had  not  been  able  to 
dispose  of  all  the  property  which  came  into  his  possession,  and  that 
some  of  the  property  covered  by  the  assignment  was  stolen  or  lost 
before  he  attempted  to  take  possession.  Upon  this  evidence,  the  defend- 
ant requested  the  court  to  rule  that  the  actions  could  not  be  maintained. 
The  plaintiffs  claimed  and  asked  the  court  to  rule  that  they  might 
recover  in  these  actions  their  pro  rata  share  of  what  the  defendant 
might  have  received  and  would  have  received  by  the  exercise  of  proper 
care  and  diligence  as  trustee ;  but  the  court  declined  to  rule  as  requested 
by  either  party,  and  upon  the  evidence  offered  by  the  plaintiffs,  ruled 
that  the  plaintiffs  could  not  recover  in  these  actions  any  sums  other 
than  the  sums  admitted  by  the  defendant  in  the  answers  in  the  respect- 
ive suits,  and  to  this  ruling,  and  the  refusal  to  rule  as  requested,  the 
plaintiffs  excepted.  Except  as  above  given  the  facts  sufficiently  appear 
in  the  opinion.  The  verdict  of  the  jury  was  for  the  defendant  in  ooth 
cases. 

C.  P.  Hinds,  for  plaintiffs.  M .  F.  Dickinson  and  27.  H.  Bailey  y 
for  defendant. 

Dbvsns,  J.  If  the  plaintiffs  sought  to  establish  that  there  had  been 
any  willful  neglect  on  the  part  of  the  trustee  in  failing  to  collect, 
account  for  and  pay  over  to  the  creditors  of  the  assignor  by  whom  the 
written  assignment  was  made  to  him  for  their  benefit,  so  that  the  plain- 
tifb  should  receive  their  whole  debt  or  a  larger  part  thereof  than  die 
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defendant  admitted  to  be  due,  their  remedy  was  by  a  bill  in  equity 
brought  on  behalf  of  all  creditors  who  had  become  parties  to  the  trust 
The  trustee  would  not  be  obliged  in  separate  actions  at  law,  brought  by 
individual  creditors,  to  show  that  he  had  faithfully  and  honestly  admin- 
istered and  that  nothing  more  was  due  from  the  proceeds  of  the  prop- 
erty intrusted  than  had  already  beeu  paid  over.  2v.  E.  Bank  v.  Levm% 
8  rick.  113 ;  Brycmt  v.  fiussett,  23  id.  523.  Had  it  been  competent 
in  this  action  to  have  investigated  the  management  of  the  trust,  the 
plaintiffs'  evidence  also  entirely  failed  to  show  any  misconduct  on  the 
part  of  the  trustees.  It  neither  showed  the  amount  realized,  or  which, 
with  proper  care,  could  have  been  realized  from  the  assets,  the  amount 
of  claims  proved,  the  expenses  of  executing  the  trust,  or  what  the 
plaintiffs'  pro  rata  shares  were  or  should  have  been.  It  was,  therefore, 
correctly  ruled  that  the  plaintiffs  could  only  recover  such  amounts  as 
the  defendant  by  his  answers  had  admitted  to  be  due. 

Where  a  sum  of  money  is  definitely  ascertained  to  be  due  as  the 
proceeds  of  a  trust,  to  a  single  creditor,  he  may  maintain  an  action 
therefor.  Thus,  one  who  receives  an  assignment  in  trust  of  property 
to  be  disposed  of  and  distributed  among  the  creditors  of  the  assignor, 
of  whose  names  he  is  informed,  accepts  the  trust<and  executes  it,  with 
the  exception  of  paying  a  single  creditor  named,  is  liable  to  such  cred- 
itor after  demana  and  refusal,  in  an  action  for  his  proportional  share, 
as  such  share  has  been  determined.  On  these  facts  the  money  in  the 
hands  of  the  defendant  may  be  treated  as  that  of  the  plaintiff  received 
by  defendant  to  bis  use.  No  special  promise  to  pay  it  is  necessary. 
The  law  creates  the  privity  and  implies  the  promise.  Frost  v.  Gage,  1 
Allen,  262. 

In  the  case  at  bar,  it  appears  that  on  July  15,  1884,  the  day  when 
the  actions  were  commenced,  the  defendant  made  up  his  accounts  as 
trustee  and  found  only  enough  in  his  hands  to  pay  a  dividend  of 
twenty  per  cent  of  the  claims  proved.  This  dividend  was  paid  to  each 
of  the  other  creditors  and  received  by  them  as  a  final  dividend.  The 
defendant's  second  answer  —  the  first  being  a  general  denial  —  admits 
a  certain  amount  to  have  been  due  in  each  case,  wliich  is  equal  to 
twenty  per  cent  of  the  claims  of  the  plaintiffs,  and  avers  that  these 
amounts  with  all  costs  then  accrued  had  been  tendered  to  and  accepted 
by  the  plaintiffs.  The  tender  in  each  case  was  made  on  July  twenty- 
ninth,  and  was  accepted,  but  not  in  full  settlement,  and  the  jury  was 
instructed  that  if  in  addition  to  the  costs,  it  was  found  that  the  sums 
tendered  amounted  to,  or  exceeded  twenty  per  cent  of  the  amounts 
due  to  the  plaintiffs  respectively  as  creditors  of  the  assignor,  with 
interest  on  the  said  twenty  per  cent  from  the  date  of  plaintiffs'  writ  — 
July  15,  1884  —  to  the  29th  day  of  July,  1884,  their  verdict  should  be 
for  the  defendant.  The  plaintiff  contends  that  this  should  not  have 
been  submitted  to  the  jury,  but  the  sufficiency  of  the  order  should  have 
been  determined  as  a  question  of  law.  But  if  this  is  so,  it  is  not 
important,  as  if  a  question  of  law  is  erroneously  submitted  to  a  jury 
ana  correctly  decided,  there  is  no  ground  for  any  exception.  The 
presiding  judge  might,  however,  well  have  left  to  the  jury  the  com- 
putations required  to  determine  whether  the  tenders  had  been  snffi- 
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dent,  and  was  necessary  to  do  so  in  order  to  determine  what  was  the 
amount  of  the  twenty  per  cent  which  depended  to  some  extent  on  the 
credibility  of  the  defendant.  There  is  no  reason  why,  under  his 
answer,  he  might  not  testify  to  this.  He  had,  in  his  answer,  admitted 
a  certain  6um  to  be  due  the  plaintiffs  with  costs.  He  had  not  stated 
this  as  being  only  the  twenty  per  cent  of  the  plaintiffs'  original  claim, 
and  he  might  by  his  testimony  show  that  the  sum  admitted  was  large 
enough  to  and  did  include  interest  thereon.  Even  if  defendant's 
answer  does  not  state  that  his  tender  included  interest,  the  acceptance 
in  each  case  by  the  plaintiffs,  respectively,  of  sums  large  enough  to 
cover  interest  and  legal  costs  in  addition  to  their  twenty  per  cent,  leaves 
them  no  ground  of  complaint,  as  they  have  received  all  that  was  their  due. 

The  plaintiffs  claim  that  by  a  plea  of  tender  the  defendant  has  so 
admitted  their  respective  causes  of  action  that  they  are  entitled  to 
judgment  for  the  full  amount  of  their  original  claims.  The  answer 
can  hardly  be  called  a  plea  of  tender.  It  is  an  informal  statement  only 
that  a  certain  sum  had  oeen  due  from  the  defendant  and  had  been  paid 
to  and  received  by  the  plaintiffs.  Where  a  declaration  contains  a  single 
count  specifically  set  forth,  a  tender  amounts  to  an  admission  of  every 
fact  which  the  plaintiff.is  bound  to  prove  in  order  to  maintain  his  cause 
of  action.  Currier  v.  Jordan,  117  Mass.  260  ;  Bacon  v.  Charlton,  7 
Cush.  581.  But  when  the  declaration  is  general,  tender  and  payment 
only  admits  some  contract  of  the  kind  alleged  in  the  declaration,  with 
damages  to  the  ambunt  paid  in.  If  the  plaintiff  seeks  to  recover  more, 
he  must  prove  a  contract  entitling  him  so  to  do,  as  well  as  to  recover  the 
amount  paid  in.  Nothing  beyond  the  amount  paid  in  is  admitted. 
Bacon  v.  Charlton,  vbi  supra. 

Exceptions  overruled. 


Ulsch  v.  Muller. 

January  10,  1887. 
Pleading  —  Payment. 

The  delivery  and  acceptance  of  wood,  under  an  agreement  that  the  price  of  the 
wood  shall  be  taken  as  the  payment  of  money  due  upon  a  promissory  note,  is 
not,  in  the  technical  language  of  pleading,  payment  of  the  note. 

Action  of  contract  upon  a  promissory  note  made  by  the  defendant 
for  $100.  The  defendant's  answer  was  payment  of  the  note,  except 
$61.50  and  interest. 

At  the  trial  in  the  superior  court,  the  defendant  offered  to  prove,  in 
addition  to  certaiu  cash  payments  upon  the  note,  that  he  had  delivered 
to  the  plaintiff  a  certain  number  of  cords  of  wood,  which  at  the  time  of 
delivery  and  afterward  the  plaintiff  agreed  should  be  received  and  the 
price  thereof  stand  as  payments  upon  the  note  to  the  amount  of  the 
price  of  said  wood,  and  that  the  price  had  been  agreed  upon.  The  plain- 
tiff objected  to  the  evidence  under  the  pleadings,  and  the  objection  was 
sustained.  The  court  found  for  the  plaintiff*  making  no  deduction  for 
the  price  of  said  wood.  The  defendant  alleged  exceptions. 
W.  F.  Gils,  for  plaintiff.      W.  8.  Knox,  for  defendant. 

Field,  J.  The  delivery  and  acceptance  of  wood,  under  an  agreement 
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that  the  price  of  the  wood  shall  be  taken  as  the  payment  of  money  due 
upon  a  promissory  note,  is  not,  in  the  technical  language  of  pleading, 
payment  of  the  note.  Originally,  payment  was  the  performance  of  the 
promise  to  pay  money,  at  the  time  and  in  the  manner  required  by  the 
terms  of  the  contract,  but  it  has  been  extended  to  include  the  delivery 
of  money  in  satisfaction  of  a  debt,  after  a  default  has  been  made  in  the 
payment  according  to  the  terms  of  the  contract.  If  wood  is  delivered 
and  received  as  a  payment  of  money  due  on  a  note,  it  is  only  by  virtue 
of  a  subsequent  and  independent  agreement  to  that  effect,  and  there  is  an 
accord  and  satisfaction,  and  the  agreement  by  which  the  acceptance 
operates  as  a  satisfaction  of  the  contract,  and  the  delivery  and  receipt 
of  the  wood  by  the  plaintiff  under  this  agreement,  are  substantive  facts 
which  should  be  6et  forth  in  the  answer.  Ormnd  v.  Spinks,  128 
Mass.  25 ;  1  Chit.  PL,  14th  Am.  ed.,  [478]  [740].  See  Wheaton,  v. 
Nelson^  11  Gray,  15. 
Exceptions  overruled. 

Lynde  v^  Brown. 

January  8, 1887. 

Assessment  and  Taxation  —  Tenant. 

PubHc  Statutes,  chapter  11,  section  13,  providing  that  taxes  shall  be  assessed 
to  the  person  who  is  either  the  owner  or  in  possession  thereof,  means  the  actual 
possession  which  a  tenant  occupying  the  premises  has,  as  distinct  from  the  con- 
structive possession  which  an  owner  may  have;  and  if  the  te*nant  is  in  possession 
it  is  immaterial  whether  he  holds  under  the  owner,  or  the  agent  of  the  owner, 
or  a  stranger.* 

Writ  of  entry  to  recover  land  in  Wakefield.  The  demandant  claimed 
title  to  the  land  under  three  deeds  from  the  tax  collector  of  Wakefield, 
dated,  respectively,  July  2,  1883,  August  2,  1884,  and  June  3,  1885. 

The  land  ifB&  sold  by  the  collector  for  the  non-payment  of  taxes  for 
the  years  1881,  1882  and  1883.  The  taxes  for  each  year  were  assessed 
to  Margaret  Brown,  of  Boston,  one  of  the  defendants,  and  in  each  deed 
she  is  described  as  a  non-resident  owner.  The  land  was  originally 
owned  by  Patrick  Gillespie,  who  died  September  10,  1864,  leaving  the 
defendant,  Margaret  Gillespie,  now  Margaret  Brown,  wife  of  John 
Brown,  as  his  widow,  and  one  child,  Marv  Ann  Gillespie,  a  minor  and 
unmarried.  On  October  11,  1864,  the  widow  took  out  administration 
on  her  husband's  estate.  She  never  had  dower  assigned  to  her  in  the 
demanded  premises,  and  has  never  resided  on.  the  land  since  her  hus- 
band's death,  except  about  six  weeks  in  1867,  but  the  land  has  been 
let  by  her  to  and  occupied  by  the  defendant  Foley  since  October  11, 
1864,  under  a  parol  lease  from  said  Margaret,  to  whom .  he  paid  rent. 
Mary  Ann  Gillespie  married  John  McLaughlin,  and  died  in  1879, 
leaving  her  husband,  and  one  child  four  years  of  age,  Patrick 
McLaughlin,  who  is  still  living  and  is  one  of  the  defendants.  John 
McLaughlin,  the  husband,  died  in  1884,  and  all  rights  of  Mary  Ann 
Gillespie,  as  sole  heir  of  Patrick  Gillespie,  were  vested  by  descent  in 
her  child,  Patrick. 

On  January  30,  1883,  the  defendant  Brown,  administratrix  of  Pat- 


*  See  He raee  v.  Porter,  2  East.  Rep'r,  988. 
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rick  Gillespie,  filed  an  account  in  the  probate  court,  in  which  she 
charged  herself  with  the  sum  of  $16.20  as  rent  and  income  from  said 
real  estate  of  her  husband  from  the  time  of  his  decease,  and  the 
account  was  allowed. 

At  the  time  of  the  several  assessments,  Patrick  McLaughlin  was  liv- 
ing with,  in  the  care  of  and  under  the  support  of  the  defendant  Margaret 
Brown. 

The  case  was  heard  upon  agreed  facts,  those  material  being  as  above 
stated. 

The  superior  court  gave  judgment  for  the  tenants,  and  the  demandant 
appealed. 

W.  P.  Harding,  for  demandant.     W.  Schofidd,  for  tenants. 

W.  Allen,  J.  Public  Statutes,  chapter  11,  section  13,  provides  that 
"For  the  purpose  of  assessing  and  collecting  taxes,  the  persons  appear- 
ing of  record  as  owners  of  real  estate  shall  be  held  to  be  the  true 
owners  thereof.  Taxes  on  real  estate  shall  be  assessed  in  the  city  or 
town  where  the  estate  lies,  to  the  person  who  is  either  the  owner  or  in 
possession  thereof  on  the  first  day  of  May."  Sections  18  and  19  pro- 
vide for  assessing  the  undivided  estate  of  a  deceased  person  in  certain 
cases,  but  these  provisions  were  not  acted  on,  and  are  immaterial, 
except  as  showing  that  a  simple  and  easy  mode  of  making  a  correct 
assessment  was  provided. 

The  only  interest  or  right  in  the  land  which  Mrs.  Brown  had  was  a 
right  to  have  dower  assigned  to  her  out  of  it.  It  is  not  contended  that 
the  taxes  could  be  assessed  to  her  as  the  owner  of  the  real  estate,  but 
it  is  contended  that  she  was  in  possession  of  it,  within  the  meaning  of 
the  statutes.  She  let  the  estate  by  a  parol  lease  to  the  defendant  Foley 
after  the  death  of  her  husband  in  1864,  and  Foley  occupied,  as  her 
tenant,  at  the  times  when  the  taxes  in  question  were  assessed,  paying 
rent  to  her.  Foley  was  in  possession,  and  could  have  maintained  an 
action  on  that  possession  against  Mrs.  Brown.  It  is  argued  that,  at  the 
times  of  the  assessments  of  the  taxes  to  her,  she  was  acting  in  behalf 
of  her  infant  grandchild,  who  was  the  owner,  and  was  in  possession  of 
the  estate,  managing  and  letting  it  for  him  as  his  agent.  But  the  case 
finds  that  she  was  not  resident  in  the  town,  and  did  not  occupy  the 
estate,  and  that  it  was  in  the  possession  of  Foley  as  tenant.  The 
statute  means  the  actual  possession  which  a  tenant  occupying  the 
premises  has  as  distinct  from  the  constructive  possession  which  an 
owner  may  have,  and  if  the  tenant  is  in  possession,  it  is  immaterial 
whether  he  holds  under  the  owner,  or  the  agent  of  the  owner,  or  a 
stranger. 

Judgment  for  the  tenants. 


Vol.  IX.— S 
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NEW  JERSEY  COURT  OF  CHANCERY. 


Smith's  Adm'r  v.  Wood. 

November,  1886. 

Assignment  fob  Creditors— Setting  Aside  Fraudulent  Conveyance— Alle- 
gations of  Fraud—  Statute  of  Limitations. 

An  assignee,  under  the  statute  regulating  assignments  for  the  benefit  of  cred- 
itors, may,  by  virtue  of  the  power  conferred  upon  him  by  the  assignment,  avoid 
alienations  made  by  his  assignor  in  fraud  of  his  creditors,  if  the  property  so  alien- 
ated is  required  for  the  payment  of  debts  exhibited  to  the  assignee. 

Every  material  fact,  which  it  is  necessary  for  a  complainant  to  prove  to  estab- 
lish his  right  to  the  relief  he  asks,  must  be  alleged  with  reasonable  fullness  and. 
particularity. 

A  suitor  who  seeks  relief  on  the  ground  of  fraud  must  state  the  facts  which 
'constitute  the  fraud,  so  that  the  person  against  whom  relief  is  sought  may  know 
what  he  is  called  upon  to  answer. 

Courts  of  law  and  courts  of  equity  have  concurrent  jurisdiction  over  alienations 
made  in  fraud  of  creditors. 

Where  there  is  both  a  legal  and  equitable  remedy  for  the  same  cause  of  action, 
if  the  legal  remedy  is  barred  by  lapse  of  time,  the  equitable  remedy  will  also  be 
held  to  be  barred. 

On  demurrer.     The  opinion  states  the  case. 

Zeiois  Van  Blarcom,  for  demurrants.  Clarence  Zinn,  for  com- 
plainant. 

Van  Fleet,  V.  C.  The  following  statement  presents  all  the  material 
facts  on  which  the  complainant  rests  his  right  to  relief  in  this  case  : 
The  complainant  is  a  judgment  creditor  of  Abraham  T.  Wood ;  the 
debt  on  which  his  judgment  is  founded  was  contracted  prior  to  the  18th 
of  September,  1877 ;  ne  has  exhausted  his  remedy  at  law,  the  execution 
issued  on  his  judgment  having  been  returned  unsatisfied,  no  property 
having  been  found  on  which  a  levy  could  be  made ;  Wood,  on  the  date 
last  named,  executed  a  chattel  mortgage  to  his  wife  on  "  all  the  stock, 
crops,  poultry,  farming  implements  and  utensils  "  which  were  then  on 
a  farm  belonging  to  him,  situate  in  the  township  of  Wanlage,  Sussex 
county,  to  secure  the  payment  of  $1,800,  on  the  1st  day  of  April,  1878  ; 
Wood  was  not  indebted  to  his  wife,  the  mortgage  executed  to  her  being 
voluntary  and  made  with  intent  to  defraud  nis  creditors;  Mrs.  Wood, 
on  the  5th  of  June,  1878,  and  a  few  days  before  two  judgments  were 
to  be  entered  against  her  husband  in  suits  brought  subsequent  to  the 
execution  of  her  mortgage,  sold,  under  a  power  of  sale  contained  in 
her  mortgage,  all  the  mortgaged  chattels  at  public  sale,  and  purchased 
them  herself;  on  the  18th  of  June,  1878,  Wood  made  an  assignment 
to  Ira  D.  Hoffman  of  all  his  property  for  the  equal  benefit  of  his  cred- 
itors; Wood's  object  in  making  the  assignment,  it  is  alleged,  was 
to  defraud  his  creditors  and  to  protect  and  preserve  his  property  to  his 
own  use ;  Hoffman  assumed  the  duties  imposed  upon  him  by  the  assign- 
ment, and  subsequently  sold  and  conveyed  the  farm,  which  passed  to 
him  under  the  assignment  to  his  assignor's  wife ;  this  sale,  it  is  alleged 
on  information  ana  belief,  was  not  made  in  good  faith,  nor  .for  an 
adequate  or  valuable  consideration  ;  the  assignee  has  so  far  proceeded 
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in  the  execution  of  his  duties  as  to  file  his  final  account  in  the  orphans' 
court  of  the  county  of  Sussex,  where  the  same  was  pending  on  exceptions 
when  the  bill  in  this  case  was  filed ;  debts  to  the  amount  of  $7,365.17 
have  been  exhibited  to  the  assignee  under  oath ;  this  includes  $4,324.05 
exhibited  by  the  assignor's  wife,  the  whole  of  which  the  complainant 
charges  to  be  false  and  fraudulent ;  the  balance  shown  by  the  assignee's 
account  to  be  in  his  hands  for  distribution  among  the  creditors  who 
have  proved  their  debts  is  $61.64 ;  the  exceptions  talcen  to  the  assignee's 
account  seek  to  charge  him  with  the  value  of  the  chattels  which  Mrs. 
Wood  claims  to  have  acquired  under  her  mortgage,  and  also  with 
money,  notes  aud  other  personal  property  of  the  value  of  $700 ;  the 
debt  on  which  the  complainant's  judgment  is  founded  was  not  exhibited 
to  the  assignee  under  oath,  nor  nas  the  judgment  been  so  exhibited  or 
otherwise;  the  complainant  has  procured  the  farm,  which  Wood  owned 
at  the  time  he  made  the  assignment,  to  be  sold  under  his  judgment,  and 
to  be  conveyed  to  himself.  On  thes^  facts  and  allegations  the  com- 
plainant asks  that  the  chattel  mortgage  made  to  Mrs.  Wood  and  the 
sale  made  thereunder  be  set  aside;  that  the  personal* property  which 
the  mortgage  covered,  u  or  any  which  has  been  substituted  in  or  pro- 
cured to  supply  the  place  of  it,"  may  be  applied  in  satisfaction  of  his 
judgment ;  and  also  tnat  the  deed  of  assignment  to  Hoffman,  as  well  as 
the  deed  made  by  Hoffman  to  Mrs.  Wood,  be  set  aside,  and  that  the 
title  to  the  land  conveyed  thereby  be  declared  to  be  in  the  complainant, 
and  that  the  defendants  be  decreed  to  deliver  the  possession  thereof  to 
the  complainant.     The  defendants  demur  for  want  of  equity. 

The  important  question  raised  by  the  demurrer  is  whether  the  bill 
states  sufficient  facts,  if  undenied  or  undisputed,  to  entitle  the  com- 
plainant to  a  decree  nullifying  the  assignment  ?  If  the  assignment  is 
valid  there  can  be  no  doubt  that  all  the  property  in  controversy,  as 
well  that  to  which  the  assignor  held  the  title  at  the  time  he  made  the 
assignment,  as  that  which  ho  had  previously  conveyed  and  transferred 
in  fraud  of  his  creditors,  passed,  by  the  assignment,  to  his  assignee,  and 
that  his  assignee  is  liable  to  answer  for  its  value  to  such  of  his  creditors  as 
have  made  a  proper  exhibition  of  their  claims.  It  is  now  authoritatively 
settled  in  this  State  that  an  assignee,  under  our  statute  regulating  assign- 
ments for  the  benefit  of  creditors,  may,  in  virtue  of  the  power  conferred 
upon  him  by  the  assignment,  avoid  conveyances  and  transfers  made  by 
his  assignor  in  fraud  of  his  creditors,  if  the  property  so  alienated  is 
required  for  the  payment  of  debts  exhibited  to  the  assignee.  As  to 
such  debts  the  principle  is  established  that  the  assignee  stands  in  the 
place  of  the  creditors  with  all  their  rights  and  equities.  Pills- 
vary  v.  Kvngon,  6  Stew.  287.  The  possession  of  this  power  imposes 
a  duty ;  the  assignee  is  bound  to  exercise  it  for  the  benefit  of  the 
creditors,  or  answer  for  any  loss  which  they  may  sustain  by  his  neg- 
lect of  duty.  Mr.  Justice  Potts,  in  Garret&onv.  Brovmy  2  Dutch.  440, 
said :  "Any  fraudnlent  disposition  which  the  assignor  may  have  made  of 
his  property  is  liable  to  be  avoided  by  his  assignee.  This  assignee  is 
but  the  trustee  of  creditors,  who  may  compel  him  to  perform  his  duty." 
This  states  theprinciple  which  lies  at  the  foundation  of  the  decision  in 
PUUibury  v.  JKn^on.     It  is  clear,  therefore,  that  the  assignment  is 
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valid,  the  title  to  the  property  in  controversy  passed  under  it  to  the 
assignee,  and  that  he  must,  in  the  proper  discharge  of  his  duty,  first 
apply  it  to  the  discharge  of  the  debts  which  have  been  exhibited  to  him 
in  conformity  to  the  statute.  The  rights  of  the  creditors  who  have 
made  a  proper  exhibition  of  their  claims  are  paramount.  They  must 
be  paid  in  full  before  a  creditor,  who  has  not  exhibited  his  claim,  can 
have  any  thing  out  of  the  property  accounted  for  by  the  assignee. 
Such  is  the  plain  direction  of  the  statute.  Rev.  40,  §  20.  If  the 
assignee  realizes  from  the  property  assigned  more  than  is  sufficient  to 
pay  in  full  all  the  debts  proved,  a  creditor  who  has  not  proved  his  debt 
has  a  right  to  have  his  debt  paid  out  of  the  surplus.  And  so  if  a 
creditor,  who  has  not  proved  his  debt,  finds  property  subsequent  to  the 
distribution,  for  which  the  assignee  has  not  accounted,  he  will  have  a 
right  to  participate  in  the  distribution  of  its  proceeds.  These  are  rights 
which  are  conferred  by  the  assignment. 

But  the  complainant  in  this  case  does  not  seek  to  establish  a  right  to 
relief  through  the  assignmeilt ;  on  the  contrary,  he  denounces  the 
assignment  as  a  fraud,  and  asks  that  it  may  be  set  aside,  and  that  relief 
be  administered  to  him  as  though  it  had  never  been  made.  The  fraud 
charged  against  the  assignment  is  expressed  as  follows :  "And  your  ora- 
tor is  informed  and  believes,  and  expressly  charges  the  truth  to  be,  that 
said  assignment,  by  said  Abraham  T.  Wood  to  said  Ira  D.  Hoffman,  so 
far  from  being  for  the  benefit  of  the  creditors  of  said  Wood,  was  made 
with  the  intent  and  purpose,  on  the  part  of  said  Wood,  of  hindering, 
delaying  and  defeating  his  creditors  in  the  collection  of  their  debts,  and 
of  protecting  and  preserving  his  property  to  his  own  use."  This,  it  is 
obvious,  is  entirely  too  general.  No  rule  of  equity  pleading  is  better 
settled  than  that  which  declares  that  every  material  fact  which  it  is 
necessary  for  a  complainant  to  prove  to  establish  his  right  to  the  relief 
he  asks,  must  be  alleged  in  the  premises  of  his  bill  with  reasonable  ful- 
ness and  particularity.  Story's  Eq.  PL,  §  28  ;  Rorbach  v.  Dor8heimery 
10  0.  E.  Gt.  518.  A  suitor  who  seeks  relief  on  the  ground  of  fraud 
must  do  something  more  than  make  a  general  charge  of  fraud.  He 
must  state  the  facts  which  constitute  the  fraud,  so  that  the  person 
against  whom  relief  is  sought  may  be  afforded  a  full  opportunity,  not 
only  to  deny  or  explain  the  facts  charged,  but  to  disprove  them.  He 
has  a  right  to  know  in  advance  just  what  he  will  be  required  to  meet. 
Small  v.  Boudinot,  1  Stockt.  391 ;  Gilbert  v.  Lewis,  1  De.  GL,  J.  &  S.  49. 

Now  the  only  act  of  fraud  charged  against  the  assignment,  with  the 
requisite  degree  of  certainty,  is  that  the  assignor,  in  the  list  of  his  cred- 
itors annexed  to  the  assignment,  put  down  the  name  of  his  wife  as  a 
creditor  for  a  large  sum,  when  in  truth  she  was  not  a  creditor  and  had 
no  claim.  But  why  should  that  nullify  the  assignment?  It  was  amis- 
representation,  it  is  true,  and  might,  under  some  circumstances,  be  so 
used  as  to  give  some  aid  to  a  person  wicked  enough  to  attempt  to  estab- 
lish a  false  claim  by  a  false  oath,  but  putting  the  wife's  name  in  the  list 
of  creditors,  in  this  case,  did  not  make  her  a  creditor,  nor  relieve  her 
from  the  necessity  of  making  independent  proof  of  her  debt.  She 
could  not  use  her  husband's  admission  as  evidence  against  the  other 
creditors,  nor  would  his  admission  give  her  the  least  aid  in  establishing 
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the  fact  that  she  was  a  creditor.  She  was  bound  to  prove  that  fact  by 
evidence  entirely  independent  of  any  thing  appearing  on  the  face  of  the 
assignment.  So  that  it  would  appear  to  be  manifest  that  if  there  was  a 
misrepresentation  in  this  respect  it  was  one  that  was  entirely  harmless, 
and  that,  although  it  may  have  been  made  with  a  fraudulent  design, 
still  it  was  utterly  impotent  as  a  means  to  that  end.  In  my  judgment 
no  case  is  made  by  the  bill  against  the  validity,  of  the  assignment. 

The  bill  also  charges  that  the  sale  made  by  the  assignee  of  the  lands 
of  the  assignor  was  fraudulent,  but  the  charge  is  made  in  language  so 
meager  and  vague  as  to  give  no  indication  wnatever  what  facts  will  be 
pat  in  evidence  to  establish  the  truth  of  the  charge.  The  bill  simply 
savs  that  if  a  sale  of  the  lands  has  been  made  it  was  not  made  in  good 
faith,  nor  for  an  adequate  or  valuable  consideration,  but  as  a  step  in 
the  execution  of  a  scheme  which  the  assignor  had  contrived  for  the  pur- 
pose of  defrauding  his  creditors.  This  averment  is  subject  to  almost 
every  objection  which  it  is  possible  to  urgje  against  an  imperfect  pleading. 

The  bill  unquestionably  avers  sufficient  facts,  with  the  requisite 
degree  of  particularity,  to  show  that  the  mortgage  executed  to  Mrs. 
Wood  was  fraudulent  as  to  creditors.  But,  as  already  remarked,  if  the 
mortgage  is  fraudulent  as  to  creditors,  the  assignee  has  a  paramount 
right  to  the  chattels  pledged  by  it.  The  complainant  can  in  no  event 
and  under  no  circumstances  legally  claim  any  part  of  these  proceeds 
until  such  of  the  creditors  as  have  exhibited  claims  to  the  assignee  are 
fully  paid.  The  aggregate  of  the  claims  which  are  undisputed,  exclud- 
ing those  which  are  impugned  as  false,  exceed,  according  to  the  bill, 
13,000.  The  bill  does  not  state  the  value  of  the  chattels  which  were 
mortgaged;  it  says,  however,  that  in  September,  1877,  they  consisted 
of  the  stock,  crops  and  poultry  on  a  farm  of  about  one  hundred  and 
seven  acres,  and  the  implements  and  utensils  used  in  its  cultivation ; 
this  was  over  nine  years  ago ;  the  probabilities  are  that  very  few  of  them 
are  now  in  existence  ;  and  that  those  which  still  remain  are  of  insignifi- 
cant value,  so  that  a  decree  invalidating  the  mortgage  would  give  the  com- 
plainant nothing.  Courts  of  equity  sit  to  administer  justice  in  matters 
of  substantial  interest,  not  to  foster  a  spirit  of  vexatious  litigation. 

But  there  is  another  reason  why  the  complainant  cannot  maintain  an 
action  to  invalidate  this  mortgage.  His  right  of  action  is  barred.  The 
mortgage  was  executed  on  the  18th  of  September,  1877,  and  the  bill  in 
this  case  was  not  filed  until  the  28th  of  January,  1886,  so  that  a  period 
of  more  than  eight  years  elapsed  between  the  time  when  the  alleged 
fraud  was  perpetrated  and  the  date  of  the  institution  of  this  suit. 
There  is  no  claim  that  the  fraud  was  concealed,  or  that  its  existence  has 
recently  been  discovered.  The  bill  does  not  aver  that  the  person  whom 
the  complainant  represents  in  this  action  did  not  have  full  knowledge 
that  a  fraud  had  been  committed  against  him  immediately  after  it  was 
committed.  Courts  of  law  and  courts  of  equity  have  concurrent  juris- 
diction over  alienations  and  pledges  of  chattels  made  in  fraud  of  credit- 
ors. Mulford  v.  Peterson,  6  vr.  133.  The  complainant's  testator 
would  have  had  a  right,  if  no  assignment  had  been  made,  to  have 
brought  an  action  at  law  at  any  time  within  six  years  after  the  chattels 
in  controversy  were  sold  under  the  mortgage  to  test  Mrs.  Wood's  title 
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to  them,  and  if  he  could  have  6hown  that  the  mortgage  was  fraudulent 
as  to  creditors,  he  would  have  been  entitled  to  recover  the  chattels  or 
their  value.  Owen  v.  Arvis,  2  Dutch.  22.  There  can  be  no  doubt 
that  the  fraud  alleged  is  one  over  which  the  jurisdiction  of  the  common- 
law  courts  is  just  as  perfect  and  complete  as  the  jurisdiction  of  this 
court.  This  being  so,  it  is  clear  that  if  the  complainant's  right  of  action 
at  law  was  barred  by  the  statute  of  limitations  when  this  action  was 
brought,  he  has  no  right  of  action  in  equity,  for  no  principle  govern- 
ing the  right  to  remedies  is  better  settled  than  that  which  declares  that 
where  there  is  both  a  legal  and  equitable  remedy  for  the  same  cause  of 
action,  if  the  legal  remedy  has  become  barred  by  lapse  of  time,  the 
equitable  remedy  will  also,  except  under  special  circumstances,  be  held 
to  be  barred.  Somerset  County  Bank  v.  Veghte,  15  Stew. ;  Kane  v. 
Bloodgood,  7  Johns,  Ch.  90;  Smith  v.  Clayy  2  Amb.  645;  S.  C,  3 
Brower  Ch.  639,  note. 

The  demurrer  must  be  sustained,  with  costs. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


Williams,  Receiver,  etc.,  v.  McDonald.* 

November,  1886. 

t  Trust  and  Trustee—  Investment  —  Loss  —Allegations  and  Proof. 

The  defendant,  who  was  a  director  and  member  of  the  finance  committee  of  a  sav- 
ings bank,  which  afterward  became  insolvent  and  a  receiver  was  appointed,  having- 
acted  with  the  president  in  investing  its  funds  on  mortgage  on  real  estate  not 
worth  at  least  doable  the  amount  of  the  sum  invested  above  all  incumbrances, 
against  the  prohibition  in  its  charter  —  Laws  of  1869,  p.  180,  §  10  —  is  charge- 
at>le  with  the  loss  on  the  investment. 

He  is  not  chargeable  for  any  mere  error  of  judgment,  or  mistake  in  estimating 
the  value  of  property,  using  reasonable  and  ordinary  care. 

It  is  not  essential  to  allege  and  prove  that  he  acted  fraudulently,  or  that  he 
derived  any  benefit  from  the  loan  ;  it  is  sufficient  to  show  that  there  was  a  cul- 
pable violation  of  duty  as  quasi  trustee  of  the  funds  of  the  bank,  by  which  loss  was 
sustained. 

On  appeal  from  chancery.     The  opinion  states  the  case. 

W.  £.  Williams  and  E.  S.  Cowles,  for  appellant.  Theodore  Ryersony 
for  appellee. 

Soudder,  J.  The  defendant,  Owen  T.  W.  McDonald,  the  appellee  in 
this  court,  was  a  director  and  member  of  the  finance  committee  of  the 
Mechanics  and  Laborers'  Savings  Bank  of  Jersey  City,  from  November, 
1873,  to  September,  1878,  covering  the  date  of  the  matter  in  con- 
troversy in  this  suit.  In  June,  1875,  Michael  Murphy  and  his  wife 
desiring  to  purchase  three  lots  of  land  and  the  buildings  thereon,  at  the 
north-west  corner  of  "Warren  street  and  Railroad  avenue,  in  Jersey 
City,  where  they  resided  and  had  earned  on  business  for  several  years, 
agreed  on  the  price,  $16,200,  with  John  Craven,  the  agent  of  the 
owners.    This  purchase-price  was  to  be  paid  and  secured  by  a  cash  pay- 

*  See  86  Eng.  Rep.  185,  note;  Osborn  v.  Monroe,  7  East.  Rep'r,  862;  Borne,  etc., 
Bank  v.  King,  5  id.  180;  Hunt  v.  Jndge  of  Probate,  id.  818. 


Digitized  by 


Google 


N.  J.]  Williams,  Receiver,  Etc.,  v.  McDonald.  '  183 

ment  of  $1,200,  a  bond  and  mortgage  on  the  premises  to  Stephen  S. 
Southard,  for  $9,000,  a  like  bond  and  mortgage  to  Jeremiah  Mundell 
for  $2,000,  these  were  concurrent  liens,  ana  for  the  balance  Murphy 
testifies  he  went  and  asked  McDonald  if  he  would  get  him  a  loan  of 
$4,000.  McDonald  says  Murphy  came  to  him,  told  him  he  was  about 
to  buy  the  property,  wanted  mm  to  loan  him  $4,000  on  a  second  mort- 
gage, he  figured  up  the  value  of  the  property,  and  came  to  the  conclu- 
sion that  it  was  a  very  good  investment,  and  agreed  to  let  him  have  the 
14,000  of  his  own  money  on  this  bond  and  mortgage.  At  that  time 
McDonald  had  $10,393.99  on  deposit  in  the  savings  bank.  He  notified 
the  secretary  of  the  bank  of  his  wish  to  withdraw  $4,000  of  his  deposit. 
At  the  day  appointed,  Halliard,  the  president,  asked  McDonald  to  have 
the  bond  and  mortgage  assigned  to  the  bank,  being  a  profitable  invest- 
ment, as  the  bank  was  paying  him  six  per  cent  on  his  deposit,  and  the 
bond  and  mortgage  were  drawn  at  seven  per  cent.  They  were  executed  by 
Murphy  to  McDonald,  and  assigned  by  him  to  the  bank,  in  pursuance 
of  Halliard's  request,  according  to  McDonald's  evidence.  Halliard, 
when  examined,  was  broken  down  in  health  and  forgetful,  but  says 
that  McDonald  made  application  to  him,  or  rather  to  the  bank  tlirough 
him,  to  procure  a  loan  of  $4,000  for  Murphy,  and  that  he  informed 
him,  what  he  himself  knew,  that  the  bank  had  no  funds  on  hand  that 
would  warrant  them  in  making  a  loan  ;  but  McDonald  had  a  large 
deposit  and  said  he  would  make  the  loan  and  take  the  money  from  the 
bank,  and  by  so  doing  make  the  extra  one  per  cent  interest.  He  con- 
cluded it  would  be  better  for  the  bank  to  take  the  loan  and  told 
McDonald  to  have  the  bond  and  mortgage  assigned  to  the  bank  and  he 
would  manage  to  get  the  money.  This  arrangement,  however  it  was 
begun,  or  conducted,  resulted  in  a  check  for  $4,000,  dated  June  2, 
1875,  given  by  the  bank  to  the  order  of  McDonald  and  indorsed  by 
him  to  Jeremiah  Mundell,  by  whom  it  was  collected.  June  twenty- 
fifth,  within  a  month  after  this  loan,  Murphy  paid  to  the  bank  $1,000 
on  account,  and  the  interest  was  afterward  paid  up  to  November  1, 
1877;  after  that  he  ceased  to  pay,  the  prior  mortgage  was  foreclosed, 
and  the  property  sold  by  the  sheriff,  February  6,  1878,  for  $6,000. 
Since  this  sale,  Murphy  has  been  without  property  to  pay  the  debt. 
The  bank  became  insolvent  in  November,  1878,  and  the  receiver  was 
appointed  March  7,  lb79.  The  bond  and  the  mortgage  and  the 
assignment  in  controversy  came  into  his  hands  as  part  of  the  assets  and 
securities  of  the  bank.  December  21,  1881,  the  receiver  demanded  of 
the  defendant  the  amount  of  principal  due  on  the  bond  and  mortgage, 
$3,000,  with  interest  from  November  1,  1877,  and  tendered  their 
reassignment.     On  refusal  to  pay,  this  bill  was  filed. 

The  charge  made  in  the  bill  is  that  the  defendant,  as  one  of  the  direc- 
tors and  managers  of  the  bank  and  a  member  of  the  finance  committee, 
was  charged  with  notice  of  the  prohibition  m  its  charter  against  invest- 
ing its  funds  on  bond  and  mortgage  excepting  on  real  estate  worth  at 
least  double  the  amount  of  the  sum  invested  above  all  incumbrances  — 
Laws  1869,  p.  180,  §  10  —  then  it  was  a  breach  of  his  duty  to 
invest  the  funds  of  the  bank  as  he  did,  and  that  having  obtained  this 
unauthorized  investment  through  his  procurement,  and  received  the 
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money  for  his  own  benefit,  he  is  chargeable  with  this  breach  of  trust 
and  liable  to  indemnify  the  bank,  its  creditors  and  depositors  against  loss. 
Th^re  is  no  material  dispute  between  the  parties  as  to  the  facts,  except 
that  it  is  denied  that  the  defendant  received  the  money  for  his  own 
benefit ;  and  the  liability  of  the  defendant  to  the  charge  for  loss  on  the 
investment  is  also  denied  in  the  answer.  The  real  estate  on  which  the 
mortgage  was  given  is  valued  by  witnesses  from  $15,000  to  $23,000. 

The  variance  is  evidently  due  to  estimates  based  on  uncertain  rentals 
of  rooms,  and  speculative  valuations  from  the  expectation  that  being 
near  the  shops  of  the  railroad  company,  it  might  soon  be  required  for  an 
enlargement  of  their  grounds,  on  the  one  extreme,  and  what  the  prop- 
erty would  bring  at  a  fair  private  sale  between  willing  parties  desirous 
to  sell  and  to  purchase,  on  the  other  side.  The  proof  shows,  in  my  judg- 
ment, that  the  property  was  sold  to  Murphy  at  a  reasonable  valuation, 
and  that  as  a  security  for  loans  no  higher  estimate  could  be  reasonably 
put  upon  it.  The  defendant  was  well  acquainted  with  it  and  knew  the 
price  Mnrphy  was  to  pay  for  it,  and,  upon  any  construction  that  may 
be  placed  on  the  words  of  the  charter  restriction,  must  be  charged  witn 
violating  its  terms  when  he  procured,  or  assented  to  the  loan  by  the 
bank  of  $4,000,  which  made  a  total  incumbrance  of  $15,000  on  a  prop- 
erty selling  for  $16,200. 

The  words  of  the  restriction  are  awkwardly  expressed,  but  mean  at 
least  double  the  amount  of  the  sum  invested  and  double  all  incumbrances. 
The  word  "  above  "  signifies  excess^  and  the  word  "  double  "  qualifies 
this  excess  so  that  it  may  read  double  the  investment  amd  double  the 
incumbrances.  This  is  an  ordinary  and  approved  estimate  of  real  estate 
as  security  for  loans. 

The  defendant  could  not  be  chargeable  for  any  mere  error  of  judg- 
ment or  mistake  in  estimating  the  value  of  property,  using  reasonable 
and  ordinary  care  in  forming  that  judgment  and  making  the  estimate, 
but  here  there  was  no  such  error  or  mistake,. for  he  knew  the  purchase- 
price  of  the  property,  was  well  acquainted  with  its  rentals,  its  location 
and  advantages.  He  was  a  friend  of  Murphy  and  had  sold  him  groceries 
at  wholesale  at  that  place  for  several  years.  Neither  can  he  be  excused 
because  the  loan  was  made  at  the  solicitation  of  the  president  and  for  the 
alleged  benefit  of  the  bank,  for  as  a  manager,  director  and  member  of 
the  finance  committee  he  was  charged  with  a  duty  to  the  corporation 
and  to  its  depositors  and  cannot  be  exonerated  by  the  unlawful  act  of 
any  of  his  associate  officers.  He  could  not  deal  as  a  stranger  with  the 
president  or  any  other  officer  of  the  company  in  making  this  loan  to  a 
third  party.  His  own  funds  he  might  draw  from  the  bank  and  invest 
as  he  chose,  taking  this  bond  and  mortgage  for  his  security,  but  he 
could  not  by  direct  participation  assent  to  tne  taking  of  the  funds  of  the 
corporation,  or  its  depositors,  upon  security  forbidden  by  the  charter 
witnout  violating  his  trust  and  becoming  equally  with  the  president, 
and  severally,  liable  for  any  loss  or  damage  resulting  therefrom. 

Among  the  charges  in  the  bill  it  is  said  that  the  defendant  "  received 
the  said  money  for  nis  benefit,"  but  thi6  is  not  a  necessary  averment  to 
fix  his  responsibility.  It  is  separable  from  the  other  charge,  that  it  was 
a  breach  of  his  duty  as  a  trustee  for  the  bank  and  its  depositors  to  invest 
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and  lose  the  trust  funds  by  taking  securities  for  loans  forbidden  by  the 
charter.  It  is  not  essential  to  prove  that  he  acted  fraudulently,  or  that 
be  derived  any  benefit  from  the  loan.  It  is  sufficient  to  show  that  there 
was  a  culpable  lack  of  prudence,  or  failure  to  exercise  with  ordinary 
care  his  functions  as  quasi  trustee  of  the  funds  of  the  bank,  by  whicn 
loss  was  sustained.  The  receiver,  who  has  succeeded  to  the  property, 
by  the  appointment  of  the  court,  for  the  purpose  of  settling  and  wind- 
ing up  tne  affairs  of  this  corporation,  is  the  proper  party  to  bring 
this  action,  and  the  defendant  is  rightfully  charged  and  should  be  held 
liable  under  the  pleadings  and  evidence. 

The  authorities  are  abundant  and  decisive  on  the  points  above  deter- 
mined. Among  them  may  be  cited  Williams  v.  McKay,  13  Stew.  189 ; 
Williams  v.  Riley,  7  id.  398 ;  Hun  v.  Cary,  82  N.  Y.  65  ;  Brinker- 
h<fv.  Bostwick,  88  id.  52 ;  Bodges  v.  N.  K  Screw  Co.,  1  R.  I.  312 ; 
3  id.  9 ;  Joint-Stock  Discount  Co.  v.  Brown,  L.  R.,  8  Eq.  139 ;  Land 
Credit  Co.  v.  Fermay,  i±  7 ;  S.  0.,  L.  R.,  5  Ch.  App.  763  ;  Sperring's 
Appeal,  71  Penn.  St.  11 ;  3  Pom.  Eq.  Jur.  1090-1094. 

The  receiver  has  not  been  guilty  of  any  unnecessary  delay  or  laches, 
a*  against  this  defendant,  in  obtaining  information  or  the  affairs  of  the 
insolvent  company  and  prosecuting  this  claim  in  behalf  of  the  corpora- 
tion and  its  creditors.     The  decree  will  be  reversed,  with  costs. 

Decree  reversed. 


Stanford  v.  Lyon  and  Wifk. 

November,  1886. 
Under  special  circumstances  a  wife  was  held  bound  by  a  judgment  at  law 
against  her  husband,  on  the  ground  that  she  was  a  real,  though  not  a  nominal, 
party  to  the  litigation. 

On  appeal  from  court  of  chancery. 

Ludlow  McCarter,  for  complainant.  Thomas  N.  McCwrter,  for 
defendants. 

Dixon,  J.  On  May,  1,  1864,  Luther  G.  Thomas  died,  leaving  a  will, 
by  which  he  devised  to  Lemuel  Thomas  his  real  estate  in  fee,  "  upon  con- 
ditions, nevertheless,  that  he  shall  permit  William  H.  Stanford  to  carry 
on  the  business  of  a  druggist  in  that  part  of  the  premises  situated  on 
the  south-easterly  corner  of  Elm  and  Mulberry  streets,  now  occupied 
by  him,  as  long  as  he  shall  desire  to  use  it  for  that  purpose,  at  an 
annual  rent  not  to  exceed  $100."  At  that  time  Stanford  kept  a  drug 
store  in  part  of  the  building  on  said  premises,  the  other  Dortion  being 
occupied  by  a  tenant  of  the  testator  as  a  residence.  On  May  1,  1866, 
Lemuel  Thomas  conveyed  to  Ann  Lyon,  wife  of  William  Lyon,  in  fee, 
the  said  premises  on  the  south-easterly  corner  of  Elm  and  Mulberry 
streets,  in  Newark,  subject  to  the  right  and  interest  of  William  H. 
8tanford  therein,  under  which  conveyance  William  Lyon,  with  his 
family,  went  into  possession  of  said  premises.  Early  in  November, 
1870,  William  Lyon  began  to  erect  a  building  in  the  yard  of  said 
premises,  and  Stanford,  deeming  the  same  an  encroachment  upon  his 
rights  in  the  yard,  tore  down  the  structure  on  November  7, 1870.  Lyon 
r  •snmed  the  work,  and  on  the  next  day  Stanford  filed  a  bill  in  cnan- 
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oery  against  Lyon  and  his  wife,  alleging  that  as  appurtenant  to  his 
drug  store,  he  had  the  right  to  use  the  hydrant  and  privy  in  the  yard, 
to  use  the  yard  for  the  purpose  of  light  and  ventilation  to  his  store 
and  office,  and  to  use  a  gate  on  Elm  street  for  ingress  and  egress,  that 
the  defendants  were  erecting  a  building  which  would  prevent  his 
enjoyment  of  these  rights,  and  praying  that  they  might  be  restrained 
from  proceeding  with  its  construction,  and  from  interfering  with 
Stanford  in  the  removal  of  what  was  already  built.  A  preliminary 
injunction  was  granted  but  on  the  coming  in  of  the  anawer  was  dis- 
solved June  11, 1871,  because  the  complainants'  rights  had  not  been  estab- 
lished at  law.  Soon  after  Stanford  brought  an  action  of  trespass  on 
the  case  in  the  supreme  court  against  William  Lyon,  and  averred  in  his 
declaration  that  he  had,  appurtenant  to  his  drug  store,  the  right  to 
occupy,  possess  and  enjoy  in  common  with  the  occupants  of  the  other 
part  of  said  building  the  yard  of  said  premises,  and  the  privy  and 
nydrant  in  the  yard,  and  to  have  access  thereto  by  a  certain  gate,  and 
to  have  the  yard  free  and  unobstructed  for  the  purpose  of  light  and 
ventilation  to  his  store,  and  that  the  defendant  nad  interfered  with 
his  enjoyment  of  said  rights.  Lyon  pleaded  the  general  issue.  On 
the  first  trial  the  plaintiff  was  nonsuited,  but  that  judgment  was 
reversed  by  this  court  on  the  opinion  reported  in  Stanford  v.  Lyon,,  8 
Vr.  426,  by  which  the  devise  to  Stanford  was  construed,  and  its  extent 
left  to  be  determined  by  proof  of  what  he  had  held  and  occupied  at 
the  death  of  the  testator  by  virtue  of  any  valid  agreement  with  him. 
The  second  trial  resulted  in  a  verdict  for  the  plaintiff,  which  the 
supreme  court  refused  to  disturb,  and  the  plaintiff  took  judgment 
thereon,  Stanford  then  filed  a  supplemental  bill  in  chancery  against 
William  and  Ann  Lyon,  setting  out  the  proceedings  on  his  original 
bill  and  the  suit  at  law,  and  alleging  that  his  rights  in  tne  yard  included 
also  the  right  to  use  it  for  the  storage  of  boxes,  barrels  and  other  things 
of  like  kind  which  accumulated  in  his  business^  and  praying  a  decree 
and  injunction  requiring  the  abatement  of  the  building  in  the  yard, 
which  nad  been  erected  since  the  first  injunction  was  dissolved,  and 
restraining  the  defendants  perpetually  from  interfering  with  the  com- 
plainants' said  rights.  The  defendants  answered,  denying  the  alleged 
rights  of  the  complainant,  and  on  final  hearing  the  chancellor  decreed 
in  substantial  compliance  with  the  prayer  of  the  bill.  From  this  decree 
the  defendants  have  appealed. 

The  rights  which  the  complainant  claims  in  the  yard  are  purely  le<:al, 
both  in  their  origin  and  in  their  nature.  The  pleading  and  testimony 
show  that  they  are  not  only  disputed  but  are  involved  in  real  contro- 
versy. To  maintain  them,  the  credibility  or  accuracy  of  witnesses  must 
be  impugned,  and  favorable  inferences  must  be  drawn  from  ambiguous 
circumstances.  The  withholding  of  them  does  not  work  irreparable 
injury  to  the  complainant.  According  to  the  rules  laid  down  at  this 
term  in  Leonard  v.  Hart>*  there  is  no  ground  upon  which  a  court  of 
equity  can  be  invoked  to  ascertain  and  defend  such  rights,  except  as  they 
may  have  been  established  at  law.  It  is,  therefore,  necessary  to  consider 
whether  and  how  far  the  complainant's  rights  have  been  so  established. 


*  Ante,  p.  50. 
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The  suit  at  law  was  instituted  against  William  Lyon  alone.     Ann 

Kx  on  was  and  is  the  owner  of  the  property  affectea  by  the  decree, 
less,  therefore,  it  appears  that  her  rights  ought  to  be  regarded  as  set- 
tied  by  the  judgment  against  her  husband,  the  court  of  chancery  had 
do  jurisdiction  over  her  claims. 

In  my  opinion  that  suit  at  law  should  be  deemed  to  have  settled  her 
rights. 

The  undisputed  facts  are,  that  the  property  was  purchased  by  Wil- 
liam Lyon ;  was  paid  for  with  his  money ;  was  occupied  by  him  with 
his  family ;  that  he  in  his  own  name  collected  the  rents  due  from  the 
complainant ;  that  all  the  alterations  the  improvements  on  the  premises, 
including  that  now  complained  of,  were  made  by  him  at  his  own 
expense ;  that  in  all  respects  he  acted  as  if  invested  with  perfect  con- 
trol over  the  possession  and  protection  of  the  property ;  that  when  the 
complainant  remonstrated  with  Ann  Lyon  against  the  erection  of  the 
new  building  in  the  yard,  she  told  him  she  had  no  authority  and  he 
most  see  her  husband ;  that  Mrs.  Lyon  attended  and  was  a  witness  at 
both  trials  of  the  action  at  law ;  and  that,  that  action  was  defended  on 
her  title  by  the  same  means,  in  the  same  manner,  and  to  the  same 
extent  as  if  she  had  been  a  party  on  the  record.  The  charge  of  the 
trial  judge  also  shows  that  the  issue  was  presented  to  the  jury  as  con- 
clusive of  all  controversy  over  the  rights  of  the  plaintiff  averred  in  the 
declaration.  I  cannot  doubt  that  if  Ann  Lyon  nad  been  named  as  a 
defendant  with  her  husband,  her  knowledge  of,  and  participation  in  the 
rait  would  have  been  just  wnat  they  were,  and  the  conduct  of  the  cause 
would  have  differed  in  no  respect  from  that  actually  pursued.  The 
defense  made  was  in  reality  her  defense,  interposed  with  her  consent, 
by  her  agent,  and  substantially  on  her  behalf,  and  if  it  had  prevailed 
she  would  have  insisted  —  and  with  justice  —  that  it  estopped  the  plain- 
tiff from  any  further  denial  of  her  right  to  maintain  the  building  which 
her  husband  had  erected  for  her.  Under  these  circumstances  the  mere 
absence  of  her  name  from  the  record  will  not  absolve  her  from  the  binding 
force  of  the  judgment.  Judgments  become  conclusive  not  only  on  th$ 
apparent  parties,  but  also  on  tnose  who  are  the  real  litigants. 

In  Warfidd  v.  Davis,  14  B.  Monr.  40,Warfield  was  held  bound  by  a 
judgment  which  Davis,  a  reputed  slave,  had  obtained  against  one  Tin- 
gle, in  a  suit  to  establish  his  right  to  freedom,  the  court  saying :  "  Tin- 
gle was  Warfield's  agent,  and  had  Davis  in  his  possession  m  that  capac- 
ity when  the  suit  was  instituted,  and  it  is  perfectly  evident  that  War- 
field  not  only  knew  of  the  pendency  of  the  suit  but  acted  and  was 
regarded  by  the  court  as  the  real  party  in  interest  in  defending  it.  His 
privity,  therefore,  is  sufficiently  established,  and  he  is  as  mucn  bound 
by  the  judgment  as  if  he  had  been  a  defendant  in  the  suit."  Similarly 
in  Castle  v.  Noyes,  14  N.  Y.  329,  one  Ronk  had,  at  Castle's  order, 
seized  some  lumber  which  was  in  Noyes'  possession;  thereupon  Noyes 
had  brought  suit  in  trover  against  Ronk,  which  suit  Castle  helped  Ronk 
to  defend,  and  Ronk  obtained  judgment.  When  afterward  Noyes  sued 
Castle  for  the  lumber,  the  court  held  that  the  former  judgment  against 
Noyes  was  conclusive  in  Castle's  favor.  On  like  ground  others  than 
those  who  are  parties  on  the  record  are  held  responsible  for  costs.  Webb 
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v.  Ward,  7  T.  R.  293 ;  Waring  v.  Baret,  2  Cow.  460 ;  Davenport  v. 
Elizabeth,  U  Vr.  149. 

In  accordance  with  these  and  similar  cases  I  think  Mrs.  Lyon  should 
be  considered  bound  by  the  judgment  in  Stanford  v.  William  Lyon,  as 
a  real  defendant ;  and  so  far  as  the  complainant's  rights  were  set  up  in 
that  suit  they  should  be  deemed  established  at  law,  and  should  now  be 
maintained  by  our  decree.  They  were  then  not  so  broadly  asserted  as 
they  are  in  the  supplemental  bill  and  as  they  are  supported  by  the 
present  decree. 

My  conclusion  is,  that  the  decree  below  should  be  so  modified  as  to 
define  the  complainant's  rights  as  they  are  defined  in  the  declaration  at 
law,  and  to  command  the  defendants  to  restore  the  premises  to  such 
condition  as  will  enable  the  complainant  to  have  full  use  and  enjoyment 
of  those  rights,  and  to  restrain  the  defendants  perpetually  from  inter- 
fering  with  such  use  and  enjoyment. 

That  portion  of  the  decree  from  which  the  complainant  has  appealed, 
in  which  the  chancellor  refused  to  assess  the  complainant's  damages 
growing  out  of  the  obstruction  of  his  rights,  is  in  accordance  with 
prior  decisions  and  should  be  affirmed. 

The  defendants  are  entitled  to  costs  of  both  appeals,  although  the 
complainant  will  remain  entitled  to  costs  in  the  court  below. 


Henry  C.  Pitney,  Surviving   Trustee  and  Executor  or  Austin 
Kbqua,  Deceased,  v.  Everson. 

November,  1886. 

Trust  and  Ttustee  —  Also  Executor  —  Commissions. 

If  a  person  be  appointed  in  a  will  an  executor  and  trustee,  such  person  is 
entitled  to  commissions,  calculated  on  the  corpus  of  the  estate,  in  each  capacity, 
at  such  rate  as  will  yield  a  reasonable  compensation  for  the  service  in  each  of 
such  respective  offices.* 

On  appeal  from  prerogative  court. 

Austin  Kequa,  late  of  Morristown,  deceased,  by  his  will,  dated 
April  17,  1868,  after  providing  that  his  debts  and  funeral  expenses  be 
paid,  gave  to  his  wife  all  his  movable  property  in  his  house  and  on  the 
premises  on  which  he  lived,  except  securities  for  money.  He  then 
gave  several  general  pecuniary  legacies,  viz.:  To  his  daughter,  Mary 
C.  Everson,  $1,000 ;  to  his  brother  Leonard,  $500, bothpayable in  one 
year  after  his  death ;  to  his  two  nieces,  Fanny  and  Hannah  Reqna, 
$300  each,  payable  after  his  wife's  death,  and  to  Austin  R.  Hannah, 
$500,  payable  when  he  should  have  attained  to  majority.  He  thes 
gave,  devised  and  bequeathed  to  his  executors  thereinafter  named,  and 
to  the  survivor  and  survivors  of  them,  and  to  the  heirs  of  the  survivor, 
all  the  residue  of  his  estate,  in  trust : 

First.  As  to  his  real  estate,  to  take  the  rents,  issues  and  profits 
thereof,  and  after  paying  the  taxes  and  assessments  and  for  repairs,  to 

Eay  the  balance  of  the  rents,  issues  and  profits  to  his  wife  for  life ;  and 
e  authorized  them  to  permit  her  to  use  and  occupy  any  part  of  his  real 
estate.  He  also  authorized  and  empowered  the  executors  at  their  discre- 

*See  Gaines  v.  Reutch  (Md.),  4  East.  Rep'r,  676;  Phimixv.  Livingston  (N.  Y.),  id.  807. 
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tion  and  with  her  consent,  to  sell  the  whole  or  any  part  tf  his  real  prop- 
erty ;  the  proceeds  of  the  sale  to  be  added  to  and  become  part  of  his 
personal  estate. 

Second.  To  invest  the  personal  estate  and  keep  it  invested  and  pay  the 
net  annual  income  to  his  wife.  He  gave  his  executors  power,  at  their 
discretion,  to  pay  to  her  out  of  the  corpus  of  his  personal  estate  such 
sum,  not  to  exceed  $500  a  year,  as  would  be  sufficient  to  enable  her  to 
live  in  the  homestead  as  comfortably  as  before  his  death,  if  the  income 
should  prove  insufficient  for  the  purpose.  He  directed  that  at  his  wife's 
death  they  should  dispose  of  all  of  his  real  estate,  and  directed  that  out 
of  the  body  of  his  estate  they  should  pay  $6,000  to  such  person  or  per- 
sons as  his  wife  by  testamentary  disposition  might  direct  or  appoint. 
He  then  gave  a  specific  legacy  and  several  general  ones  after  his  wife's 
death,  and  directed  his  executors  after  the  payment  of  the  legacies  and 
all  the  expenses  of  settling  his  estate,  to  divide  the  residue  of  nis  estate 
into  two  equal  shares,  and  to  pay  one  of  them  to  his  daughter  and  the 
other  to  his  adopted  son.  By  a  codicil  dated  July  29, 1870,  he  pro- 
vided for  the  payment  of  $2,000  to  a  person  therein  named,  provided 
such  person  should  remain  with  him  and  his  wife  until  the  death  of  the 
survivor  of  them,  and  for  compensation  to  that  person  at  a  fixed  rate 
for  the  time  during  which  she  should  remain,  if  she  should  not  remain 
antil  death  of  the  survivor.  He  also,  by  that  codicil,  gave  to  his  wife 
a  legacy  of  $1,000.  By  another  codicil,  dated  April  5, 1872,  he  in- 
creased that  legacy  to  $3,000,  and  provided  that  the (pecuniary  legacies 
to  Mary  O.  Everson,  Leonard  Eequa  and  Austin  B.  Hannah,  should  not 
be  payable  until  after  his  wife's  decease,  and  declared  that  it  was  his 
intention  that  she  should  have  the  income  from  and  the  use  of  his  whole 
estate  during  her  life.  He  died  in  the  fall  of  1872.  His  wife  survived. 
The  will  and  codicils  were  proved  by  the  executors,  Henry  C.  Pitney 
and  Nathaniel  Fisher.  They  paid  the  debts  and  sold  the  real  estate, 
and  settled  their  accounts  in  the  Morris  orphan  court  in  January 
term,  1875.  The  amount  of  the  trust  fund  as  ascertained  by  that  settle- 
ment was  $36,622.21.  It  was  all  invested  upon  bond  and  mortgage  — 
eight  different  investments  —  except  $250  in  gas  stock.  Shortly  after 
that  settlement  Mr.  Fisher,  one  oi  the  executors,  died.  Mr.  ritnev, 
the  other  executor,  has  managed  the  trust  since  Mr.  Fisher's  death. 
The  widow  died  1884.  The  trust  in  her  favor  continued  for  nearly 
ten  years  after  the  settlement  of  1875.  In  November,  1884,  Mr.  Pit- 
ney filed  his  account  as  surviving  trustee.  The  testator's  daughter, 
Mary  0.  Everson,  the  appellant,  excepted  to  it.  The  exceptions  were 
all  disallowed.  Among  them  was  one  objection  to  the  allowance  of 
commissions  on  the  trust  fund  of  $36,684.08.  That  sum  is  the  amount 
of  the  fund  as  it  stood  at  the  settlement  of  the  account  of  1875,  with 
(61.87  added  for  the  increase  of  principal  realized  on  the  purchase  and 
sale  of  government  bonds  belonging  to  the  trust.  The  objection  was 
based  on  the  proposition  that  the  executors  held  the  trust  fund  as  exec- 
utors, and  that  they  having  in  1875  received  commissions  upon  it,  the 
survivor  was  not  entitled  thereto  a  second  time.  From  the  decree  of 
the  orphans'  court,  so  far  as  that  objection  was  concerned,  the  exceptant 
appealed.    It  appeared  by  the  evidence  in  the  orphans'  court  that  all 
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of  the  investments  except  one,  in  which  the  funds  stood  invested  at  the 
passing  of  the  account  of  1875,  were  paid  off,  and  that  the  money  was 
reinvested  by  Mr.  Pitney ;  that  those  payments  were  in  every  case,  but 
one  or  two,  voluntary,  and  in  those  foreclosure  was  necessary  because 
the  interest  was  not  paid.  Seventeen  new  investments  were  made  by 
Mr.  Pitney,  and  six  of  them  were  called  in  and  collected  for  the  pur- 
pose of  settling  the  estate. 

The  executor  was  compelled  to  make  the  investments  for  short 
periods  only  because  of  the  necessity  of  calling  in  the  money  for  the 
payment  of  legacies,  etc.,  at  the  death  of  the  widow.  At  times  princi- 
pal remained  in  Mr.  Pitnev's  hands  for  considerable  period  of  time  for 
want  of  proper  opportunity  for  investment.  None  of  the  principal 
has  ever  been  lost. 

When  the  account  of  1875  was  passed  there  remained,  as  before 
stated,  in  the  hands  of  the  executors  $36,622.21,  all  of  which  was 
invested.  That  money  was  thenceforth,  until  the  death  of  the  widow, 
to  be  held  as  a  trust  fund  for  her  benefit.  The  testator  clearly 
intended  that  she  should  have  the  benefit  of  the  whole  income.  He 
even  gave  the  executors  power  at  their  discretion,  under  certain  cir- 
cumstances, to  trench  upon  the  principal  if  necessary  for  her  comfort- 
able support  in  the  way  in  which  he  and  she  had  lived  together.  By 
the. second  codicil  he  postponed  the  payment  of  the  legacies  to  his 
daughter,  his  brother  Leonard,  and  Austin  R.  Hannah  until  after  her 
death,  adding  that  it  was  his  will,  and  he  did  thereby  declare  that  she 
should  have  the  income  from  and  use  of  his  whole  estate  during  her 
life.  By  that  codicil  he  increased  the  legacy  of  $1,000  given  her  by 
the  first  codicil  to  $3,000.  It  is  manifest  that  he  intended  that  she 
should  have  the  full  benefit  of  all  the  income  of  his  estate. 

The  trust  was  devolved  upon  the  executors  as  such.  It  was  the 
testator's  intention  that  his  executors  should  pay  his  debts  and  funeral 
expenses,  and  pay  his  wife  $3,000,  and  then  hold  the  residue  of  his 
property  for  the  benefit  of  his  wife  so  long  as  she  should  live,  and  that 
they  should,  after  her  death,  pay  $6,000  according  to  her  testamentary 
direction,  and  pay  the  legacies;  and,  after  payment  of  the  legacies,  and 
all  the  expenses  of  settling  the  estate,  divide  the  residue  between 
his  daughter  and  adopted  son,  etc.  The  duties  of  the  executorship 
would  not  end  until  the  payment  of  the  legacies,  etc.,  and  the  division 
just  mentioned,  and  those  were  not  to  be  done  until  after  the  death  of 
the  widow.  In  order  to  hold  that  the  trust  was  separate  from  the 
executorship,  it  would  be  necessary  to  hold  that  the  latter  was  sus- 
pended after  payment  of  the  debts  and  funeral  expenses,  and  the 
$3,000  to  the  widow  until  after  her  death,  when  its  anties  would  be 
resumed  in  the  payment  of  the  $6,000  and  the  legacies  and  expenses  of 
settling  the  estate  and  in  making  the  division  of  the  residue ;  and  that, 
in  the  meantime,  the  executors  would  act  as  trustees. 

R.  Z.  Lawrence,  for  appellant.     A.  Mills,  for  respondent. 

Bbasley,  Ch.  J.  Austin  Requa  by  his  last  will,  after  bequeathing  to 
divers  persons  certain  legacies,  made  the  following  disposition,  viz. : 
"  All  the  rest  and  residue  of  ray  estate,  real,  personal  and  mixed,  and 


Digitized  by 


Google 


X.  J.]     .Pitney,  Tkustbe,  .Etc.,  of  Requa,  Dece'd,  v.  Everson.     191 

wheresoever  the  same  may  be  situate,  I  do  give,  devise  and  bequeath 
unto  my  executors  hereinafter  named,  and  to  the  survivor  and  survivors 
of  them,  and  to  the  heirs  of  the  survivor,  in  trust  nevertheless  as  fol- 
lows," etc  The  will  then  proceeds  to  define  the  duties  and  powers  of 
the  executors  with  respect  to  the  estate  thus  vested  in  them,  which  are 
to  take  care  of  the  property,  and  after  deducting  expenses  to  pay  to  the 
widow  of  the  testator  during  her  life  the  net  annual  income  of  the  real 
and  personal  property.  Capacity  is  given  them,  with  the  consent  in 
the  widow,  to  sell  the  real  estate  during  the  life  of  the  widow,  and  of 
their  discretion  to  encroach,  within  a  defined  limit,  on  the  carpus  of  the 
estate  in  the  event  of  such  measure  becoming  necessary  to  enable  the 
widow  to  live  in  a  comfortable  manner.  On  the  death  of  the  wife  the 
property  was  to  be  sold  and  the  proceeds  divided  among  certain  per- 
sons in  an  appointed  manner. 

In  the  year  1875  the  executors,  having  paid  the  debts  of  the  estate, 
settled  their  accounts  in  the  orphans'  court  of  the  county  of  Morris,  and 
the  amount  of  the  trust  fund,  as  ascertained  in  that  mode,  was  $36,- 
622.21.  Shortly  after  this  settlement  one  of  the  executors  died,  and 
the  widow  died  in  1884.  It  will  be  observed,  therefore,  that  the 
appellant,  as  surviving  trustee,  has  been  administering  the  affairs  of  the 
trust  for  a  long  period  of  years,  sfnce  the  settlement  of  his  final  account 
as  executor,  and  in  the  year  1884  he  filed  his  account  as  trustee,  and 
the  orphans'  court  allowed  him  commissions  for  his  services  in  that 
capacity,  giving  him  a  percentage  on  the  corpus  of  the  funds  in  his 
hands.  This  allowance  was  disapproved  of  by  the  surrogate- 
general,  and  it  is  from  this  latter  decree  that  this  appeal  has  been 


The  view  that  led  the  chancellor  to  hi^  conclusion  was  that  the 
testator  by  the  provisions  of  this  will  had  not  detached  the  executor- 
ship from  the  trusteeship,  but  on  the  contrary  had  so  combined  them 
that  the  one  accompanied  the  other,  and  that  consequently  double  com- 
missions calculated  on  the  corpus  of  the  fund  were  not  allowable. 
Certain  decisions  in  the  courts  of  New  York  were  cited  and  relied  on 
in  support  of  this  conclusion.  But  those  decisions  do  not  rest  on 
statutes  similar  in  pertinent  respects  to  those  in  force  in  this  State,  and 
they  thus  appear  to  be  delusive  guides.  The  theory  which  they  predi- 
cate is  that  tne  two  offices  of  executor  and  trustee  are  so  incorporated, 
the  one  with  the  other  by  the  testator,  that  they  cannot  be  disjoined 
for  the  purpose  of  compensating  the  person  who  has  acted  in  such  dual 
capacity  for  the  services  he  has  so  respectively  performed.  I  am  rtot 
willing  to  adopt  such  an  hypothesis  for  it  does  not  seem  to  me  that  such 
a  situation  can  exist.  In  my  opinion  a  man  must  act  in  one  or  the 
other  of  such  capacities,  and  he  cannot,  in  his  administration  of .  any 
part  of  the  property  committed  to  him,  be  said  to  act  in  a  duplex 
character,  for  each  act  done  must,  in  contemplation  of  law,  be  that  of 
an  executor  or  that  of  a  trustee.  Nor  can  a  testator,  even  by  use  of 
express  terms  for  the  purpose,  create  an  office  compounded  of  the  two 
distinct  offices  of  executor  and  trustee,  for  when  the  requisite  condi- 
tions, appertaining  to  persons  and  property,  exist,  the  law  itself  imper- 
atively declares  that  such  state  of  affairs  produces  a  trust.   If  the  situa- 
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tion  in  point  of  law  plainly  denotes  a  trusteeship,  the  testator  cannot 
convert  it  into  an  executorship  by  calling  it  such. 

It  is  true  that  when  the  same  person  is  both  executor  and  trustee,  it 
may,  in  some  cases,  be  difficult  to  decide  whether  he  has  acted  in 
some  particular  matter  in  the  one  office  or  in  the  other.  Illustrations  of 
this  subject  may  be  found  by  referring  to  1  Perry  on  Trusts,  section 
263.  But  it  should  be  observed  that  this  line  of  cases  is  not  pertinent 
to  the  present  inquiry,  for  the  question  is  not  now,  as  it  was  in  the 
authorities  referred  to,  whether  a  particular  act  was  done  in  the  char- 
acter of  executor  or  in  that  of  trustee,  but  whether,  in  point  of  fact, 
there  are  two  distinct  offices  created  by  this  will.  And  in  respect  to 
that  subject  the  testamentary  language  in  the  present  case  appears  to 
leave  no  particle  of  doubt,  for  the  estate  created  has  all  the  vnaxoia  and 
characteristics  as  well  as  the  essential  nature  of  a  trust.  The  legal  title 
of  the  property  is  vested,  in  the  trustee  from  a  confidence  in  him,  for 
abuse  of  which,  in  the  language  of  Lord  Coke,  "  the  oestui  que  trust 
has  no  remedy  but  by  subpoena  in  chaucery ; "  and  the  will  in  express 
terms  declares  the  estate  devised  to  be  a  trust.  It  is  true  that  through- 
out the  will  the  trustees  are  called  executors,  but  this  is  a  mere  descrtp- 
tio  personarum,  and  even  if  otherwise  intended  could  not,  as  has  been 
remarked  already,  alter  in  any  respect  the  substantial  qualities  and 
attributes  of  the  estate,  which  in  point  of  fact  has  been  called  into 
existence. 

It  is  obviously  of  considerable  importance,  in  view  of  the  provisions 
of  some  of  our  statutes  regulating,  in  variant  modes,  the  procedures  in 
our  courts  relating  to  the  affairs  of  executorships  and  trusts,  to  mark 
the  line  of  separation  between  the  two  offices  as  plainly  as  may  be  prac- 
ticable. The  remedies  both  in  their  favor  and  against  them  are  some- 
times distinct  and  in  different  courts,  and  even  the  proceedings  in  the 
settlement  of  their  accounts  are  unlike.  In  this  State  the  two  offices 
have  been  heretofore  discriminated  and  kept  apart.  And  it  would  seem 
that  the  true  rule  of  discrimination  was  defined  as  clearly  perhaps  as 
is  practicable  in  the  case  of  Brush .  v.  Young,  4  Dutch.  237,  a  case 
which  is  prominently  presented  in  the  brief  of  the  appellant  The 
decision  also  is  in  all  respects  in  point.  In  the  instance  referred  to  the 
orphans'  court  had  appointed,  under  the  statute,  a  trustee  in  the  place 
of  one  nominated  in  a  will  who  had  neglected  to  act,  and  the  opposing 
contention  was  that  by  the  will  there  was  no  such  separate  office  as  that 
of  trustee,  but  that  the  so-called  trust  was  but  a  part  of  the  executor- 
ship. The  testamentary  disposition  was  this,  viz. :  The  testatrix  had 
devised  and  bequeathed  certain  personal  and  real  estate  to  her  executors 
for  her  son  for  life,  and  on  his  death  to  be  divided  among  her  daughters, 
and  it  was  held  that  thereby  a  trust  was  created  which  was  so  entirely 
severable  from  the  office  of  executor,  that  it  was  competent  for  the 
orphans'  court,  the  executor  named  in  the  will  having  refused  to  act,  to 
appoint  one  person  executor  cum  testamento  annexo\  and  another  person 
to  put  into  effect  the  trust  thus  declared. 

It  will  be  perceived  that  the  expressions  of  the  will  in  the  reported 
case  were  not  by  any  means  as  plain  with  respect  to  the  creation  of  a 
distinct  trust  as  are  the  testamentary  demonstrations  in  the  case  now  in 
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hand,  and  it  is  obvious,  therefore,  that  this  decision  would  have  to  be 
disapproved  of  by  this  court  in  order  for  us  to  concur  with  the  doctrine 
of  lie  court  of  cnancery  that  this  trust  is  "  inseparable  from  the  execu- 
torship." 

Both  upon  principle  and  authority  it  is  deemed  that  this  trust  is  to  be 
treated  as  distinct,  tor  all  purposes,  from  the  office  of  the  executor. 

The  question  then  from  this  premise  arises,  why  should  not  the 
trustee  be  paid  a  reasonable  compensation  for  his  services  %  It  is  true 
that  he  has  already  been  paid  a  commission  upon  the  settlement  of  his 
account  as  executor  in  the  orphans'  court,  but  we  must  assume  that  the 
court  proceeded  legally,  and  that  there  was  no  allowance  except  for 
past  transactions,  for  this  court  has  declared  that  in  the  settlement  of 
the  accounts  of  this  class  of  officers  an  allowance  can  be  made  only  for 
the  pains,  trouble  and  risk  previously  incurred,  and  not  for  the  services 
which  may  be  thereafter  required. 

It  must  stand  as  an  established  fact,  therefore,  that  this  appellant  has 
been  paid  only  for  his  services  as  executor,  and  that  in  that  respect  he 
has  been  awarded  only  a  reasonable  sum. 

Under  such  circumstances  I  can  see  neither  justice  nor  public  policy 
in  the  rule  which  would  restrict  the  trustee  to  a  percentage,  within  the 
Kmit8  prescribed  by  the  statute,  on  the  receipt  of  the  income  of  the 
trust  estate  which  may  have  passed  through  his  hands.  Treating  the 
office  as  a  distinct  one  there  is  no  warrant  in  the  statute  for  such  a 
restriction,  and  if  it  existed  it  would  tend  to  inconvenience  and  injus- 
tice, for  it  is  reasonable  to  conclude  that,  under  ordinary  circumstances, 
few  persons  would  undertake  the  troublesome  and  responsible  office  of 
trustee  if  they  wei%  told  that  the  law  forbade  the  payment  to  them  of 
^  fair  compensation  for  their  risk,  time  and  trouble. 

In  the  opinion  of  the  court  the  appellant  should  be  dealt  with  as  a 
trustee,  ana  be  allowed  a  reasonable  percentage  on  the  corpus  of  the 
fund  in  his  hands. 

The  case  must  be  remitted  to  the  prerogative  court  for  the  ascertain- 
ment of  such  allowance. 

With  respect  to  the  act  of  1882  —  Pamph.  Law,  230  — it  appears  to 
apply  only  in  cases  where  an  executor  or  trustee  under  a  will,  having 
previously  received  his  usual  commissions  on  the  body  of  the  estate, 
proceeds  to  make  collections  of  interest  which  grow  due  on  money 
remaining  in  his  hands  in  the  form  of  investments.  The  statute  does 
not  relate  to  the  case  of  a  person  who  occupies  both  positions  of  execu- 
tor and  trustee,  but  it  applies  to  the  case  of  each  officer  separately.  It 
has  no  effect  upon  the  rights  of  a  trustee  unless  he  has  received  in  the 
first  place  his  usual  commissions  as  trustee,  that  is  commissions  calcu- 
lated on  the  ooryus  of  the  estate,  and  who  afterward  makes  further 
collections.  Nor  would  it  seem  that  any  retrospective  force  is  inherent 
in  the  act. 

Vol.  IX.— 25 
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SUPREME  COURT  OF  VERMONT. 


Perkins'  Estate  v.  Hollister,  Exr. 

January  25,  1887. 

Interest — Executor. 

An  executor  is  chargeable  only  with  simple  interest,  although  he  mingled  and 
loaned  the  funds  of  the  estate  with  his  own,  when  he  did  so  In  good  faith,  dis- 
closing all  the  profits,  and  without  fault  or  want  of  prudence,  suffered  some 
losses,  but  claimed  no  deduction  therefor  and  nothing  for  his  services,  when  such 
interest  exceeds  what  he  actually  received  on  the  funds,  and  the  funds  had  not 
been  used  in  business,  trade  or  speculation. 

Appeal  by  defendant  from  a  decree  of  the  probate  court  in  settle- 
ment of  bis  account  as  executor  of  the  estate  of  Ruf  us  Perkins.  Heard 
on  a  commissioner's  report,  September  term,  1885,  Rutland  county. 
Veazey,  J.,  presiding.  Judgment  on  the  report,  allowing  only  simple 
interest.     Exceptions  by  the  plaintiff.     The  case  appears  in  the  opinion. 

Beauman  cfe  Piatt  and  Lawrence  <&  Meldon,  for  plaintiff.  The 
executor  is  chargeable  with  the  highest  legal  rate  of  interest  on  the 
money  mingled  with  his  own.  McCloskey  v.  Gleason,  56  Vt.  264; 
Soaulding  v.  Wakefield,  53  id.  660;  Farwell  v.  Steen,  46  id.  678; 
Boynton  v.  Dyer,  18  Pick.  1  ;  Raphael  v.  Boehn,  11  Ves.  92;  Brad- 
ford Academy  v.  Glover,  55  Vt.  462  ;  Evarts  v.  Nason^  11  id.  122; 
DePey8ter  v.  Olarkson,  2  Wend.  78. 

Burrett  &  Burrelty  for  defendant,  cited  Burnep  v.  Parsons,  54  Vt. 
623,  and  the  Vermont  cases  cited  by  the  plaintiff. 

Walker,  J.  The  sole  question  presented  in  the  argument  of  this 
<3ase  is,  what  rate  or  amount  of  interest  will  be  charged  to  the  defend- 
ant, Hollister,  on  the  trust  fund  that  has  been  in  his  bands  since  1858, 
as  executor  of  the  last  will  and  testament  of  Ruf  us  Perkins  ? 

The  commissioner  appointed  to  take  and  state  the  executor's  account 
of  the  trust  funds  charged  him  in  the  accounting  with  simple  interest 
on  the  funds  of  the  estate  from  the  time  he  received  them,  and  credited 
him  with  the  disbursements  made  with  simple  interest  thereon,  and 
allowed  him  nothing  for  the  responsibility  and  care  of  the  funds; 
the  county  court  accepted  and  rendered  judgment  on  the  commissioner  s 
report  allowing  the  account  as  made  up  and  stated  by  him.  The  plain- 
tiffs claim  that  there  was  error  in  this  judgment,  and  insist  that  upon  the 
facts  found  and  reported  by  the  commissioner,  the  executors  should 
have  been  charged  with  annual  interest. 

It  is  a  fundamental  principle,  that  it  is  a  duty  of  a  trustee,  whether 
an  executor  or  administrator  or  guardian,  or  as  in  case  of  an  ordinary 
nature  of  trusteeship,  to  keep  the  trust  fund  separate  from  all  other 
funds,  and,  ako,  when  they  are  not  to  be  primarily  paid  over,  to  keep 
them  securely  invested,  and  as  profitably  as  he  can  in  the  exercise  of 
that  degree  of  prudence  which  a  prudent  man  would  exercise  in  regard 
to  his  own  funds,  and  that  he  shall  derive  to  himself  no  gain  or  advan- 
tage by  use  of  the  trust  funds,  and  that  he  shall  neither  make  nor  lose 
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by  his  management  of  the  funds,  and  for  his  lawful  management 
thereof  he  shall  receive  a  reasonable  compensation.  Whatever  profits 
shall  be  made  from  the  investment  of  the  funds  belong  to  the  estate. 
This  equitable  principle  is  also  made  statutory  by  section  2097,  Revised 
Laws,  which  provides  that  "  An  executor  or  administrator  shall  not 
make  profit  by  the  increase  nor  suffer  loss  by  the  decrease  or  destruc- 
tion, without  his  fault,  of  any  part  of  the  personal  estate."  This  statute 
as  well  as  the  rule  in  equity  requires  that  the  money  in  the  hands  of 
the  executor,  when  not  to  be  primarily  paid  over,  should  be  invested 
in  interest-bearing  securities,  and  protect  nim  from  all  inconvenience 
and  loss  that  might  result  to  him  from  the  money  being  called  for  by 
the  happening  of  some  event  making  the  principal  funds  payable  to  the 
party  entitled  to  it. 

The  general  rule  adopted  by  courts  in  respect  to  interest  chargeable 
on  trust  funds  is  to  charge  the  executor  or  trustee  with  such  interest 
or  profits  as  he  has  received  or  made,  or  with  due  diligence  might  have 
made  from  the  money  in  his  hands  lawfully  invested.  And  the  rule  is 
also  well  settled  that  an  executor  or  trustee  who  uses  the  trust  money 
in  business,  trade  or  speculation  is  chargeable  with  interest  on  it,  so 
if  he  mingles  it  with  his  own  and  uses  it  in  common,  so  if  he  suffers  it 
to  he  idle  when  he  might  have  invested  it.  This  rule  is  founded  in 
justice  and  good  policy ;  it  prevents  abuse  and  indemnifies  against  neg- 
ligence. Courts  and  decisions  differ  as  to  what  rate  of  interest  shall  be 
charged  in  such  cases,  and  it  may  be  said  that  every  case  depends  on 
its  own  circumstances. 

Williams,  Oh.  J.,  in  Phelps  v.  Slade,  10  Vt.  192,  in  speaking  for 
the  court  upon  the  subject  of  interest,  says :  "  It  is  difficult  to  lay  down 
any  general  rule  on  the  subject  of  interest,  applicable  to  every  case 
arising  on  an  administrator's  account.  The  circumstances  of  each  par- 
ticular case  may  vary  the  rule,  and  lay  the  foundation  for  the  applica- 
tion of  a  new  principle.  Executors  and  administrators  are  trustees,  and 
must  be  faithful  in  the  execution  of  their  trust,  and  so  conduct  as  not 
to  subject  the  estate  to  any  unnecessary  expense  or  charge."  But  it 
may  lie  regarded  as  a  well-settled  principle  that  when  an  executor  or 
other  trustee  has  invested  the  trust  fund  in  his  business  or  trade,  or  in 
speculation,  or  continued  it  in  them,  he  may  be  called  upon  to  account 
for  the  profits,  or  for  interest,  at  the  highest  legal  rate,  as  a  penalty  for 
his  breach  of  duty.  2  Story  Eq.  Jur.,  §  1277;  Hill  Tr.  372,  375; 
Perry  Tr.,  §  471 ;  Barney  v.  Saunders,  16  How.  535. 

But  this  rule  is  applied  only  in  cases  of  gross  misconduct  such  as 
employing  the  funds  in  business,  trade  or  speculation,  or  where  the 
trustee  has  refused  to  disclose  the  profits  or  interest  realized  on  the 
trust  money.  In  most  of  the  cases,  if  not  all,  when  the  trustee  has 
been  charged  with  the  highest  rate  of  interest  or  profits  for  using  the 
trust  fund  in  his  own  business,  the  trust  fund  was  embarked  by  him 
in  his  business,  or  used  in  trade  or  speculation.  The  same  principle  is 
applied  where  the  trustee  has  neglected  or  refused  to  disclose  the  inter- 
est or  profits  realized  on  the  trust  fund. 

Justice  Gbibb,  in  Barney  v.  Saunders,  16  How.  535,  clearly  and 
tersely  states  the  rule  as  follows :  "  On  the  subject  of  compounding 
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interest  on  trustees,  there  is  not.  and  indeed  could  nof  well  be,  any 
uniform  rule  which  could  justly  apply  to  all  cases.  When  a  trust  to 
invest  has  been  grossly  and  willfully  neglected,  where  the  funds  have 
been  used  by  the  trustees  in  their  own  business  or  profits  made,  of  which 
they  gave  no  account,  interest  is  compounded  as  a  punishment,  or  as  a 
measure  of  damage  for  undisclosed  profits  and  in  place  of  them.  For 
mere  neglect  to  invest  simple  interest  only  is  generally  imposed." 

In  Schieffdin  v.  Stewart,  1  Johns.  Oh.  620 ;  S.  C,  7  Am.  Dec.  507, 
where  the  administrator  had  used  the  money  of  the  estate  in  his  busi- 
ness and  had  made  large  loans  for  his  own  benefit,  and  had  not  disclosed 
the  profits  of  the  money  so  invested,  Chancellor  Kent  said :  "  The  only 
question  in  the  case  is  whether  the  charge  of  compound  interest  be 
proper.  It  was  the  duty  of  the  administrator  to  have  made  distribu- 
tion of  the  assets  or  placed  them  in  a  situation  to  become  productive 
and  accumulate  for  the  heirs.  He  did  neither,  but  employed  the  money 
in  his  own  business,  or  trade,  or  in  making  large  loans  for  his  own  bene- 
fit, and  as  he  has  not  disclosed,  as  he  might  have  done,  to  the  master 
what  were  the  profits  of  the  assets  so  employed,  it  appears  to  me  as  well 
on  principle  as  on  authority,  that  he  is  justly  chargeable  with  the  inter- 
est—compound— contained  in  the  report.  The  only  way  for  the  plaintiff 
to  avoid  this  conclusion  was,  by  fairly  disclosing  what  he  had  made  by 
the  use  of  the  money.  It  is  certain  that  the  allowance  of  compound 
interest  is  often  essential  to  carry  into  complete  effect  the  principle  of 
the  court,  that  no  profit,  gain  or  advantage  shall  be  derived  to  the  trus- 
tee from  hid  use  of  the  trust  funds.  It  secures  fidelity  and  removes 
temptation,  and  it  is  the  ground  of  the  allowance  of  annual  rests  in 
taking  the  account  where  the  executor  has  used  the  property  and  does 
not  disclose  the  proceeds.  The  same  principle  is  laid  down  by  Chief 
Justice  Tilghman,  in  Fox  v.  Wilcocks,  1  Bin.  194 ;  S.  C,  2  Am.  Dec. 
433,  also  in  Fimdlay  v.  Smith,  7  S.  &  E.  264. 

In  McOloskey  v.  Gleason,  56  Vt.  264,  Judge  Boss,  in  delivering  the 
opinion  of  the  court,  says :  "  Instead  of  relaxing  the  rule  charging  the 
trustee  —  who  so  intermingles  the  trust  estate  with  his  own  that  he 
cannot  tell  what  property  belongs  to  the  estate,  nor  what  gains  he  is 
making  thereon  —  with  the  highest  legal  rate  of  interest  and  allowing 
him  nothing  for  his  services,  it  should  be  made  more  stringent."  It 
remains  to  apply  these  principles  to  the  case  at  bar  upon  the  facts  found 
by  the  commissioner. 

The  commissioner  finds  that  the  executor  mingled  the  trust  funds 
with  his  own  moneys,  and  loaned,  invested  and  used  the  money  of  the 
estate  as  he  did  his  own,  and  in  connection  with  his  own,  and  kept  no 
separate  account  of  profits  or  interest  coming  to  his  hands  from  the 
funds  of  the  estate,  and  that  the  executor  honestly  supposed  this  was 
the  proper  way  for  him  to  do,  understanding  that  he  should  account 
for  the  funds  in  his  hands  belonging  to  the  estate  with  interest,  and 
that  the  estate  was  made  secure  by  his  bond  as  executor ;  that  the  exec- 
utor suffered  considerable  loss  in  his  loans  and  investments  wherein  the 
funds  of  the  estate  were  mingled,  but  that  said  losses  did  not  appear  to 
arise  from  any  fault  or  want  of  prudence  on  the  part  of  the  executor ; 
that  it  did  not  appear,  and  was  not  claimed  upon  the  accounting,  that 
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Hollister,  as  snch  executor  or  otherwise,  had  received  from  loaning  or 
investing  the  funds  of  the  estate  by  the  way  of  profits,  interest,  or 
income,  a  sum  in  excess  of  simple  interest  thereon,  and  that  by  charging 
the  executor  with  simple  interest  on  the  trust  funds  from  the  day  he 
received  them  till  the  time  of  the  accounting  before  this  commissioner 
be  will  stand  charged,  by  way  of  interest,  profit  and  income  on  said 
trust  funds,  with  a  greater  sum  than  he  in  fact  received  thereon  during 
said  trust ;  that  the  executor,  in  view  of  the  uncertainty  of  the  dura- 
tion of  his  trust,  prudently  made  provision  by  way  of  investments 
whereby  he  might  oe  able  to  meet  the  requirements  of  the  trust  in 
being  called  upon  at  any  time  to  pay  over  the  funds ;  and  that  the  exec- 
utor admitted  his  liability  to  account  for  all  the  money  of  the  estate 
that  came  to  his  hands  with  simple  interest  thereon  during  the  trust, 
claiming  to  be  allowed  in  the  accounting  only  for  disbursements  and 
payments  made  by  him,  which  were  conceded  upon  the  hearing,  and 
asked  no  allowance  for  the  care  of  the  funds. 

From  the  facts  found,  it  appears  that  the  executor,  in  good  faith, 
mingled  and  loaned  the  funds  of  the  estate  with  his  own  funds, 
and  without  fault  or  want  of  prudence  on  his  part  suffered  some  loss  in 
the  loans  wherein  the  funds  of  the  estate  were  mingled,  but  he  claims 
no  deduction  for  such  losses,  and  is  willing  to  account  for  a  greater  rate 
of  interest  than  the  commissioner  in  fact  finds  that  he  received  by  way 
of  interest,  income  or  profit  from  the  money  of  the  estate.  The  com- 
missioner does  not  find  that  he  was  wanting  in  prudence  or  business  dis- 
cernment, or  any  way  in  fault  for  not  receiving  or  realizing  more  than 
simple  interest  from  the  money  of  the  estate.  The  executor  discloses 
all  the  profits,  and  charges  himself  with  more  than  he  actually  received 
on  the  fund.  The  trust  to  invest  has  not  been  grossly  and  willfully 
neglected,  the  fund  has  not  been  used  in  business,  trade  or  speculation. 

The  facts  found  by  the  commissioner  do  not  bring  the  case  within  the 
terms  of  the  rule  imposing  the  highest  lawful  rate  of  interest  on  the 
trustee  as  a  punishment  or  measure  of  damages,  as  laid  down  by  Justice 
Gbier,  in  Barney  v.  Saunders,  supra,  and  the  elementary  works  and 
other  causes  cited  fibove.  While  we  recognize  and  indorse  the  principle 
of  dealing  rigorously  with  trustees  where  the  trust  money  is  employed 
in  business,  trade  or  speculation,  or  otherwise  misappropriated,  and 
where  the  trustees  neglect  or  refuse  to  disclose  the  profits  or  income 
realized  on  the  trust  fund,  we  do  not  think  that  the  facts  found  by  the 
commissioner  in  this  case  warrants  the  imposition  of  annual  interest  on 
the  executor  as  a  punishment  or  measure  of  damages  for  undisclosed 
profits.  To  charge  annual  interest  to  the  executor  upon  the  facts  found 
would  be  oppressive  and  unjust. 

The  judgment  of  the  county  court  is  affirmed,  and  the  same  is 
ordered  to  be  certified  to  the  probate  court. 
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NEW  TORE  COURT  OF  APPEALS. 


The  People,  Resets,  v.  New  York  and  Lake  Erie  R.  R.  Co.,  AppVL 

January  18,  1887. 

General  Railroad  Act— Mandamus  —  Station-houses  —  Railroad  Commis- 
sioners. 

There  is  nothing  in  the  provisions  of  the  general  railroad  act — Laws  of  1850 — 
by  which  a  company  organized  thereunder  can  be  compelled  to  provide  suitable 
freight  and  passenger  houses  at  a  village  located  upon  the  line  of  the  road.  The 
law  leaves  the  matter  entirely  to  the  discretion  of  the  company. 

Neither  have  the  railroad  commissioners  any  authority  which  can  be  enforced 
in  the  courts  to  require  the  company  to  provide  such  accommodations. 

Appeal  by  the  defendant  from  an  order  of  the  general  term,  fifth 
department,  affirming  an  order  made  at  special  term,  awarding  a  per- 
emptory writ  of  mandamus  against  that  defendant  company,  directing 
it  to  forthwith  erect  and  maintain  a  suitable  depot  building,  of  suffi- 
cient size  and  capacity,  to  accommodate  passengers  arriving  and  depart- 
ing on  its  road,  at  the  village  of  Hamburg,  Erie  county,  N.  i .,  as 
well  as  such  passengers  as  may  be  in  waiting,  on  ordinary  occasions,  to 
depart  from  the  village  of  Hamburg,  on  the  line  and  by  the  way  of 
defendant's  road,  and  of  sufficient  capacity  to  accommodate  such  quan- 
tities of  freight  as  are  usually  received  at  that  village,  or  that  may  be 
shipped  therefrom  by  the  way  of  said  road. 

Mr.  Sprague,  for  appellants.  Mr.  0*Erien}  attorney-general,  for 
respondents. 

Danfobth,  J.  Upon  motion  on  notice  by  the  attorney-general  for  a 
mandamus  requiring  the  defendant  to  construct  and  maintain  on  the 
line  of  its  road  at  the  village  of  Hamburg,  a  building  of  sufficient  capac- 
ity to  accommodate  its  passengers  arriving  at  that  place,  or  departing 
therefrom,  or  in  waiting  to  depart,  and  such  freight  as  is  usually 
received  at,  or  shipped  from  that  point,  it  appeared  that  the  village  of 
New  Hamburg  contains  twelve  hundred  inhabitants,  and  furnishes  to 
the  defendant  at  a  station  established  by  it,  a  large  freight  and  passenger 
business,  that  its  depot  building  is  entirely  inadequate  for  these  purposes, 
and  the  absence  of  a  depot  building  and  warehouse  sufficient  for  the 
accommodation  of  passengers  and  freight  has  been  and  continues  to  be 
a  matter  of  serious  damage  to  large  numbers  of  persons  doing  business 
at  that  station.  These  facts  were  conceded  by  tne  defendant.  It  also 
appeared  that  upon  complaint  made  to  the  railroad  commissioners  upon 
notice  to  the  defendant,  that  body  adjudged  and  recommended  that  the 
railroad  company  should  construct  a  suitable  building  at  that  station 
within  a  time  named,  but  although  informed  of  this  determination,  the 
defendant  failed  to  comply,  or  do  any  thing  toward  complying  with 
it,  not  for  want  of  means  or  ability  to  do  so,  but  because  "  its  directors 
decided  that  the  interests  of  the  defendant  required  it  to  postpone  for 
the  present  the  erection  or  enlargement  of  the  station-house#or  depot 
at  the  village  of  Hamburg." 
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The  supreme  court  at  special  term  granted  the  motion,  and,  adopt- 
ing the  language  of  the  railroad  commissioners,  ordered  that  the 
defendant  u  forthwith  construct  and  maintain  a  suitable  depot  build- 
ing, of  sufficient  size  and  capacity  to  accommodate  passengers  arriving 
and  departing  on  said  road  at  the  village  of  Hamburg,  as  well  as  such 
passengers  as  may  be  in  waiting  on  ordinary  occasions  to  depart  from 
the  said  village  on  the  line  and  by  the  way  of  said  defendant's  road, 
and  of  sufficient  capacity  to  accommodate  such  quantities  of  freight  as 
.  are  usually  received  at  such  village,  or  that  may  be  shipped  therefrom 
by  the  way  of  said  New  York,  take  Erie  and  Western  railroad." 

Upon  appeal  to  the  general  term,  the  order,  after  very  careful  con- 
sideration, was  affirmed.  The  railroad  company  appeals.  We  agree 
with  the  court  below  that,  at  common  law,  the  defendant  as  a  carrier  is 
under  no  obligation  to  provide  warehouses  for  freight  offered,  or 
depots  for  passengers  waiting  transportation.  But  that  court  has 
found  such  duty  to  be  imposed  by  statute.  To  this  we  are  unable  to 
assent.  The  question  arises  upon  the  construction  of  the  general  rail- 
road act  —  Laws  of  1850,  chap.  140  —  and  its  amendments.  Under 
that  act  many  companies  have  been  formed  to  construct,  maintain  and 
operate  railroads  in  a  manner  so  affecting  persons  and  private  property 
as  to  be  utterly  indefensible,  except  upon  the  theory  formulated  by  the 
express  words  of  the  statute,  that  the  roads,  when  constructed,  should 
be  "for  public  use  in  the  conveyance  of  persons  and  property."  To 
promote  that  purpose,  and  for  that  purpose  only,  such  company  may 
take  the  property  of  a  citizen  without  his  consent — §§  1,  18  —  inter- 
fere with  nis  travel  and  transportation  by  changing  the  lines  of  high- 
ways as  may  be  desirable,  with  a  view  to  the  more  easy  ascent  or 
descent  of  tneir  own  road — §  24 — and  even  appropriate  to  its  pur- 
poses the  land  of  a  town,  or  county,  or  the  State.  §  25.  All  those, 
and  other  like  powers,  are  justified  upon  the  ground  that,  when  exer- 
cised, they  are  the  acts  of  the  government  performed  indirectly  through 
the  medium  of  a  corporate  body.  It  follows,  of  course,  that  the  legis- 
lature has  control  over  it,  and  may  compel  the  exercise  of  its  functions, 
and  direct  the  management  of  its  business  and  use  of  the  road  as,  in 
their  judgment,  will  best  subserve  the  public  interest. 

The  court  below  does  not  find,  nor  does  the  respondent  claim,  that 
the  legislature  has  at  any  time,  in  express  and  specific  terms,  imposed 
upon  a  railroad  company  the  duty  of  erecting  or  maintaining  a  depot 
or  warehouse.  It  is  sought  to  be  implied.  The  company  is  empow- 
ered to  erect  and  maintain  all  necessary  and  convenient  buildings,  sta- 
tions, etc.,  for  the  accommodation  and  use  of  their  passengers,  freight 
and  business"  —  id.,  §  28,  subd.  8  —  and  may  acquire  and  hold  real 
estate  and  other  property  for  these  purposes,  "  as  may  be  necessary  to 
accomplish  the  object  of  its  incorporation."  There  are  some  other 
provisions  in  the  same  direction ;  none  go  further  than  those  cited. 
Bat  from  these,  and  from  the  circumstances  first  referred  to,  that  the 
company  is  exercising  a  public  trust,  and  to  that  cause  owes  its  exist- 
ance  and  capacity  to  enjoy  and  profit  by  the  franchise  it  has  accepted, 
it  is  argued  by  the  respondent  that  the  right  to  construct  a  station,  and 
its  necessity,  carries  with  it  an  obligation  to  do  so  in  a  proper  manner. 
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In  regard  to  the  facts  there  is  no  dispute.  A  plainer  case  could  hardly 
be  presented  of  a  deliberate  and  intentional  disregard  of  the  public 
interest  and  the  accommodation  of  the  pnblic-  The  railroad  commis- 
sioners have  thought  that  it  was  essential  for  those  purposes  that  a 
new  and  enlarged  building  for  passengers  and  freight  should  be  erected. 
That  it  is  true  was  a  question  for  them  to  decide. 

The  statute  —  Laws  of  18S2,  chap.  353 — created  a  commission  of 
"  competent  persons,''  required  from  them  an  official  constitutional  oath, 
assigned  to  tnotn  an  office  for  the  transaction  of  business,  provided  a 
clerk  to  administer  oaths  to  witnesses  and  a  marshal  to  summon  them, 
gave  full  power  of  investigation  and  supervision  of  all  railroads  and 
tneir  condition,  with  reference  not  only  to  the  security,  but  accommoda- 
tion of  the  public,  and  declared  that  whenever  in  their  judgment  it 
shall  appear,  among  other  things,  that  any  addition  to.  or  change  of 
the  stations  or  station  houses  is  necessary  to  promote  the  security,  con- 
venience, or  accommodation  of  the  public,  they  shall  give  notice  to  the 
corporation  of  the  improvements  and  changes  which  they  deem  to  be 
proper,  and  if  they  are  not  made,  they  shall  present  the  facts  to  the 
attorney-general  for  his  consideration  and  action,  and  also  to  the  legis- 
lature. All  these  things  have  been  done*  The  coirtmissioi^ers  have 
heard  and  decided.  They  can  do  no  more.  After  so  much  preliminary 
action  by  a  body  wisely  organized  to  exercise  useful  anq  beneficial 
functions,  it  might  well  be  thought  unfortunate  that  some  additional 
machinery  had  not  been  provided  to  carry  into  effect  their  decision.  By 
creating,  the  statute  recognizes  the  necessity  for  such  a  tribunal  to  adjust 
conflicting  interests  and  controversies  between  the  people  and  the  cor- 
poration. It  has  clothed  it  with  judicial  powers  to  hear  and  determine* 
upon  notice,  questions  arising  between  these  parties,  but  it  goes  no 
further.  Its  proceedings  and  determinations,  however  characterized, 
amonnt  to  nothing  more  than  an  inquest  for  information.  We  find  no 
law  by  which  a  court  can  carry  into  effect  the  decision.  At  this  point 
the  law  fails,  not  only  by  its  incompleteness  and  omission  to  furnish  a 
remedy,  but  by  its  express  provision  that  nd  request  or  advice  of  the 
board,  "  nor  any  investigation  or  report  made  by  "  it,  shall  have  the 
effect  to  impair  the  legal  rights  of  any  railroad  corporation.  The 
attorney-general  is  given  no  new  power.  He  may  consider  the  result 
of  the  investigation  made  by  the  commissioners,  and  their  decision,  and 
so  may  the  company,  but  we  must  look  further  for  his  right  of  action, 
and  the  corporation,  disregarding  the  judgment  of  the  commissioners, 
may  continue  the  management  of  its  business  in  its  own  way,  may 
determine,  in  its  own  discretion,  to  what  extent  and'in  what  manner  the 
exercise  of  a  public  trust  requires  it  to  observe  the  "  security,  conven- 
ience, and  accommodation  of  the  public." 

It  may  admit,  as  they  do  in  this  case,  the  accommodations  we  furnish 
are  not  sufficient,  they  are  not  suitable ;  the  omission  to  furnish  different 
and  better  entails  injury  upon  the  public,  but  we  will  give  no  better, 
nor  make  alterations  until  we  choose.  The  railroad  commissioners  are 
powerless,  and  as  the  law  now  stands,  neither  the  attorney-general  of 
the  State  nor  its  courts  can  make  their  order  effectual. 

Cases  are  cited  by  the  respondent  in  support  of  a  different  con  ten- 
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tion.  Some  of  them  turn  upon  statutory  provisions,  as  those  arising  in 
Connecticut,  where  tbe  law  makes  the  order  of  the  commissioners 
effectual  by  authorizing  its  enforcement.  State  v.  Railroad  Co.,  87 
Conn.  153.  Under  our  statute,  the  public  gain  nothing  in  any  legal 
sense  from  the  determination  of  the  commissioners.  It  is  not  enforce- 
able  as  a  judgment;  it  is  not  even  a  command,  if  it  affects  the 
railroad  company  at  all ;  it  is  as  advice  merely.  It  can  compel  them 
only  through  the  interposition  of  the  legislature,  who  may,  indeed,  make 
it  effectual  by  action  upon  their  report,  or  by  some  general  law,  if  it  be 
deemed  expedient,  giving  force  and  efficacy  to  their  determinations. 

In  the  next  place,  as  the  duty  sought  to  be  imposed  on  the  defendant 
is  not  a  specific  duty  prescribed  by  statute,  either  in  terms  or  by  reason- 
able  construction,  the  court  cannot,  no  matter  how  apparent  the  neces- 
sity, enforce  its  performance  by  mandamus.  It  cannot  compel  the 
erection  of  a  station-house  nor  the  enlargement  of  one.  The  power  of 
the  company  to  provide  such  buildings  is,  under  the  statutes,  a  per- 
missive one  only.  If  the  corporation  choose  to  exercise  it  it  may.  The 
statute  does  not  exact  it.  It  specifies  certain  things  which  the  com- 
pany shall  not  do.  It  specifies  many  things  which  it  shall  do,  as, 
among  others,  "  start  and  run  its  cars  toy  the  transportation  of  passen- 
gers and  property,  at  regular  times,  to  be  fixed  by  public  notice,  and 
iurnish  sufficient  accommodations  for  the  transportation  of  all  such  pas- 
sengers and  property  "as  shall,  within  a  reasonable  time  previous  thereto, 
being  offered  tor  transportation  at  the  place  of  starting  and  at  the 
junctions  of  other  railroads,  and  at  usual  stopping  places  established  for 
receiving  and  discharging  way  passengers  and  freight  for  that  train, 
and  shall  take,  transport  and  discharge  such  passengers  and  property  at 
and  from  and  to  such  places,  on  the  due  payment  of  fare  or  freight 
j^ally  authorized  therefor,  and  shall  be  liable  to  the  party  aggrieved, 
in  an  action  for  damages,  for  any  neglect  or  refusal  in  the  premises ;" 
and  it  must  do  some  other  specified  things  for  their  accommodation. 

The  statute  is  peremptory  as  to  many  matters,  but  it  nowhere  says 
that  for  its  intending  passengers  or  waiting  freights  cover  by  building 
°f  any  kind  shall  be  provided.  As  to  that,  the  statute  imports  an 
authority  only,  not  a  command,  to  be  availed  of  at  the  option  of  the 
company  in  the  discretion  of  its  directors,  who  are  empowered  by 
statute  to  manage  "  its  affairs,"  among  which  must  be  classed  the 
expenditure  of  money  for  station  buildings  or  other  structures  for  the 
promotion  of  the  convenience  of  the  public,  having  regard  also  to  their 
own  interest.  With  the  exercise  of  that  discretion  the  legislature  only 
can  interfere.  No  doubt,  as  the  respondent  argues,  the  court  may,  by 
tnandamus,  also  act  in  certain  cases  affecting  corporate  matters,  but  only 
where  the  duty  concerned  is  specific  aud  plainlv  imposed  upon  the  cor- 
poration. It  was  so  in  People  v.  D.  &  C.  R.  R.  Co.,  68  N.  Y. 
152,  where  the  defendant  was  compelled  to  restore  an  invaded  highway 
to  its  former  usefulness  —  H  statutory  duty  —  Laws  of  1850,  ib.,  §  2^, 
snbd.  5 ;  so  in  People,  ex  rd.  Kimball,  v.  B.  &  A.  R.  R.  Co.,  70  N. 
Y.  569,  to  build  a  bridge  as  directed  to  by  statute — Laws  of  1874,  chap. 
«*8;  in  People,  etc.,  v.  R.  <&S.  L.  R.  R.  Co.,  76  N.  Y.  294,  to  erect 
fences  as  directed  by  statute  1850,  supra.  All  these  cases  cited  by  the 
Vol.  ix.  —  ?fi 
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learned  attorney-general,  and  there  are  many  others,  go  upon  the 
ground  above  stated. 

Such  is  not  the  case  before  us.  The  grievance  complained  of  is  an 
obvious  one,  but  the  burden  of  removing  it  can  be  imposed  upon  the 
defendant  only  by  legislation.  The  legislature  created  it  upon  the  theory 
that  its  functions  should  be  exercised  for  the  public  benefit.  It  may 
add  other  regulations  to  tho?e  now  binding  it,  but  the  court  can  inter- 
fere only  to  enforce  a  duty  declared  by  law.  The  one  presented  in  this 
case  is  not  of  that  character ;  nor  can  it,  by  any  fair  or  reasonable  con- 
struction, be  implied.  The  whole  subject  of  the  relation  between  the 
company  and  its  passengers  and  freight  appears  to  have  been  in  contem- 
plation of  the  legislature.  Certain  acts  toward  them,  as  we  have 
seen,  are  made  imperative  as  duties  —  §36 — others,  and  among 
them  the  erection  of  stations  and  buildings,  are  made  possible  by  per- 
mission. §  28,  subd.  8.  We  cannot  disregard  this  difference  in  lan- 
guage, and  give  by  implication  to  one  phrase  the  same  force  and  mean- 
ing the  legislature  has  by  express  terms  conveyed  in  the  other.  We 
are  constrained,  therefore,  to  hold  that  the  appeal  must  succeed. 

The  order  appealed  from  should  be  reversed,  and  the  motion  denied, 
with  costs. 

All  concur ;  Rapallo,  J.,  in  result. 

Order  reversed. 


Van  Oott,  Hespyty  v.  Prentice,  AppPt.* 

January  18,  1887. 

Trust  Deed — Delivery  —  Truster — Pleading — amendment. 

Defendant's  testator  executed  a  trust  deed  conveying  certain  securities  to  the 
plaintiff,  in  trust,  to  invest  the  principal  and  pay  over  the  income  in  accordance 
with  the  directions  contained  in  a  sealed  confidential  paper  delivered  with  the 
deed,  and  to  be  opened  at  the  testator's  death.  During  the  life-time  of  the 
testator  the  principal  was  to  be  subject  to  the  settlor's  direction.  Shortly  after 
receiving  the  securities,  the  plaintiff  returned  them  to  the  testator,  who  invested 
the  same  and  collected  the  income  thereof  during  his  life,  under  a  power  of 
attorney  from  the  plaintiff,  to  whom  he  paid  it  over.  At  the  testator's  death  the 
sealed  instructions  disclosed  directions  for  the  payment  of  the  income  to  one 
K.,  to  be  distributed  by  him  in  a  certain  way.  At  the  time  of  the  delivery  of 
the  papers  mentioned,  the  testator  also  delivered  to  E.  a  paper  containing 
instructions  to  him  for  the  distribution  of  the  income.  The  testator  died  without 
having  altered  or  revoked  the  instructions.  In  an  action  by  the  plaintiff  against 
the  executors  to  recover  the  securities,  held,  that  the  three  papers  should  be 
taken  and  construed  together,  and  so  construed  they  constituted  a  valid  trust. 

The  trust  deed  gave  the  income  "to  the  use  of  Mrs.  Howland  and  her  three 
children;  one- third  to  her,  and  the  residue  equally  to  the  said  children,  or  the  sur- 
vivors or  survivor  of  them,"  and  the  principal  to  be  "delivered  to  the  said  per- 
sons or  survivors  or  survivor  in  the  same  proportions  when  the  youngest  of  said  sur- 
viving children  shall  come  of  legal  age, unless  in  the  exercise  of  his  discretion  he — 
the  trustee  —  shall  sooner  make  such  distribution  of  said  principal."  Held,  that 
the  survivorship  referred  to,  was  that  existing  at  the  date  of  the  death  of  the 
settlor,  and  that  the  consequent  duration  of  the  trust  was  during  the  life  of  the 
settlor  and  the  minority  of  the  youngest  of  the  three  children  living  at  his  death, 
and  the  absolute  ownership  being  suspended  only  during  the  continuance  of 
those  two  lives,  both  of  which  were  in  being  when  the  trust  was  created,  the 
statute  against  perpetuities  was  not  violated. 

The  action  was  against  the  defendants  as  ex  editors  in  their  representative 

~~  '  *  Affirming  35  Hun,  317.  ~"  ~ 
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capacity.  After  the  trial  the  court  granted  a  motion  amending  the  summons  and 
complaint  and  ordered  the  judgment  awarded,  to  be  entered  against  the  defend- 
ants individually  and  de  bonis  proprUs.  Held  error;  that  the  amendment  sub- 
stituted a  new  and  different  cause  of  action  which  the  defendants  had  not  had 
opportunity  to  defend. 

Appeal  from  an  order  of  the  general  term,  second  department,  set- 
ting aside  a  verdict  for  defendants,  and  directing  a  judgment  for 
plaintiff. 

The  facts  are  set  forth  in  the  head-note  and  opinion. 

Aaron  J.  Vcmderpoel,  for  appellant.  Joshua  M.  Van  Cott,  for 
respondent. 

Finch,  J.  The  objection  that  the  trust  here  sought  to  be  enforced 
was  voluntary  and  without  consideration  has  no  weight,  if  it  was,  in 
fact,  folly  and  completely  constituted.  Young  v.  Young,  80  N.  Y. 
437;  Jones  v.  Lock,  L.  It,  1  Ch.  25.  By  what  the  grantor  denomi- 
nated his  deed  of  trust  he  transferred  to  the  trustee  named  and  appointed 
in  the  instrument,  the  securities  and  funds  now  in  question,  directing 
the  income  during  his  life  to  be  paid  to  Clarence  King,  to  be  by  him 
appropriated  to  tne  use  of  Mrs.  Howland  and  her  three  daughters, 
in  specified  proportions,  and  at  his  death  the  principal  to  be  disposed  of 
in  accordance  with  sealed  instruments  therewith  delivered,  but  not  to 
be  opened  till  that  event.  A  full  power  of  revocation  was  reserved, 
and  it  was  provided  as  a  condition  of  the  grant  that  the  beneficiaries 
should  have  no  legal  or  equitable  right  to  the  principal  or  income ;  that 
the  trustee  should  hold  subject  to  the  grantor's  direction  and  control, 
until  the  event  of  his  death,  and  that  if  auy  attempt  should  be  made 
to  interfere  with  the  execution  of  the  trust,  or  to  claim  the  securities 
contrary  to  the  conditions  imposed,  then  the  trust  should  at  once  cease 
and  determine. 

Neither  the  power  of  revocation  nor  the  provisions  determining  the 
trust  in  the  event  of  a  legal  interference,  on  the  death  of  the  trustee 
in  the  life  of  the  settlor,  are  m  the  least  inconsistent  with  the  trust,  as 
completely  and  perfectly  constituted.  They  both  assume  its  separate 
and  effective  existence,  and  provide  merely  for  its  termination  upon  the 
happening  of  specified  contingent  events.  But  attention  is  called  to 
the  clauses  in  the  deed  which  require  the  trustee  to  hold  and  manage 
the  fand  subject  to  the  direction  and  control  of  the  settlor,  and  deny  to 
the  beneficiaries  any  legal  or  equitable  right  to  either  principal  or  inter- 
est. The  latter  provision  is,  plainly,  but  an  amplification  of  the  idea 
involved  in  the  power  of  revocation,  for  the  grantor  adds  that  the  bene- 
ficiaries shall  take  what  they  receive  as  proceeding  from  his  bounty, 
and  subject  to  his  right  to  revoke  at  any  moment.  It  is  made  by  the 
statute  an  element  of  such  a  trust,  when  the  subject  is  real  estate,  that 
the  beneficiaries  shall  take  no  estate  or  interest  in  the  lands,  but  may 
simply  onforce  the  trust  in  equity.  7  Rev.  Stat.  727,  §  60.  The  bene- 
ficiaries in  the  present  trust  must  have  such  equitable  right,  but  meas- 
ured and  limited  by  the  lawful  terms  and  conditions  of  the  land ;  and 
when,  therefore,  it  was  provided  that  they  should  u  have  no  legal  or 
equitable  right  to  the  principal  or  income"  of  the  transferred  securi- 
ties, the  clause  unexplained*  might  seem  to  some  minds  a  denial  of  the 
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equitable  right  to  enforce  the  trust,  and  so  inconsistent  with  its  neces- 
sary and  essential  qualities  as  such.  But  that  equitable  right  of  enforce- 
ment is  not  in  terms  denied,  and  the  language  withholding  a  right  in 
the  fund  is  not  stronger  than  that  of  the  statute  when  it  denies  a  right 
to  the  land,  and  vests  the  whole  legal  and  equitable  estate  in  the  trustee. 
We  ought  not  to  put  the  creator  of  this  trust  in  the  attitude  of  delib- 
erately nullifying  his  own  evident  purpose.  That  he  meant  to  create 
an  effective  trust  is  beyond  all  question,  and  a  construction  which 
makes  him  destroy,  in  the  very  effort  to  create,  should  not  prevail  if 
there  be  any  other  rational  interpretation.  He  gives  us  his  own 
explanation.  After  saying  what  right  the  beneficiaries  shall  not  have, 
he  specifies  what  right  they  shall  have  in  the  phrase,  "  but  receive  the 
same  only  as  herein  provided,  as  proceeding  solely  from  the  bounty  of 
said  Prentice,  and  subject  to  his  power  to  revoke  the  trusts  hereby 
created."  Since  he  intended  to  create  an  effective  trust,  and  declared 
that  he  had  done  so,  and  delivered  the  possession  and  passed  the  title 
of  the  fund  to  the  selected  trustee,  we  are  bound  to  understand  his 
denial  of  an  equitable  right  to  the  beneficiaries,  as  meaning  only  to 
emphasize  his  own  controfflowing  from  the  voluntary  character  of  his 
act,  and  his  reserved  power  of  revocation ;  as  a  supposed  and  actual 
result  of  his  own  right  to  end  his  bounty  at  any  moment,  and  not  as  a 
denial  of  the  right  of  the  beneficiaries  to  enforce  the  trust,  as  against 
the  trustee,  while  it  should  remain  in  existence,  and  the  settlor,  with- 
holding his  power  of  revocation,  should  permit  it  to  stand.  His  mean- 
ing undoubtedly  was,  that  as  against  himself  and  his  own  freedom  of 
action,  the  beneficiaries  should  possess  no  legal  or  equitable  right,  and 
not  that  as  against  the  trustee,  while  the  settlement  stood  unrevoked, 
there  should  be  no  equitable  recourse.  I  think  that  the  phraseology  in 
which  the  settlor  forbids  an  interference  with  the  trust  confirms  that 
construction.  The  language  of  the  deed  is :  "  In  the  event  that  the 
said  Clarence  King,  or  that  the  said  beneficiaries,  or  that  any  person  or 
persons  whatever,  shall,  by  any  suit  or  proceeding  at  law  or  in  equity, 
mterf ere  with  the  execution  of  the  trusts  herein  declared,  or  make  any 
claim  against  the  said  Prentice  or  the  said  Van  Cott  to  the  said  securi- 
ties or  investments,  or  reinvestments,  or  the  income  thereof,  contrary 
to  the  provisions  or  conditions  of  the  said  trusts,  then  "  the  trusts  shall 
cease  and  determine.  The  motive  of  this  provision  doubtless  was  a  fear 
that  some  creditor  of  Howland  might  attack  the  trust  fund  as  being  in 
truth  a  debt  due  him,  paid  to  his  wife  and  children;  and  that  fear  explains 
the/eiteration  by  the  settlor  of  the  idea  that  the  fund  came  wholly  from 
his  bounty,  and  was  purely  voluntary.  But  what  he  guards  against  in 
the  clause  quoted  is  an  outside  interference  preventing  the  execution 
of  the  trust,  and  a  suit,  legal  or  equitable,  to  enforce  a  claim  contrary 
to  its  provisions,  and  this  for  the  oenefit  and  protection  of  the  benefi- 
ciaries. A  suit  by  them  against  the  trustees  to  enforce  the  trust  accord- 
ing to  its  terms  he  does  not  forbid.  I  am,  therefore,  quite  strongly  of 
opinion  that  a  just  construction  of  the  trust  deed  did  not  prevent  its 
enforcement  by  the  beneficiaries  according  to  its  terms. 

What  has  just  been  said  is  also  quite  applicable  to  the  other  provisions 
which  have  been  the  subject  of  comment*and  which  require  that  the 


Digitized  by 


Google 


N.  Y.J  Van  Cott  v.  Prentice,  205 

trustee  shall  hold  the  fund  subject  to  the  direction  and  control  of  the 
settlor  until  his  death.  That  language  only  repeats  in  another  form  the 
effect  of  the  reserved  power  01  revocation.  The  existence  of  that 
inevitably  leaves  in  the  settlor  an  absolute  control,  since  at  any  moment 
he  may  end  the  trust  and  resume  possession  of  the  fund  as  his  own. 
The  trustee  is  directed  to  hold  the  fund,  and  invest  and  reinvest  and 
pay  over  as  ordered,  but  is  to  do  all  this  subject  to  the  settlor's  absolute 
control.  This  cannot  mean  that  the  trustee  is  to  have  no  title  and  the 
trust  no  effective  existence,  and  the  property  remains  the  settlor's, 
but  that  the  trust  and  the  title,  good  and  effectual  while  it  stands,  is, 
nevertheless,  to  continue  and  exist  only  at  the  will  and  pleasure  of 
the  settlor.  Its  continued  existence  was  to  be  absolutely  subject  to  the 
direction  and  control  of  Prentice,  a  result  always  inevitable  where  a 
power  of  revocation  is  reserved.  We  discover  nothing  in  the  provis- 
ions of  the  deed,  properly  construed,  inconsistent  with  a  completely 
constituted  trust,  wholly  voluntary  and  benevolent,  and  6ubiect  to 
revocation  by  the  settlor  at  any  moment;  a  kind  of  trust  of  which  the 
books  furnish  many  instances,  and  which,  indeed,  are  sometimes  sub- 
ject to  doubt  and  suspicion  if  the  power  of  revocation  is  absent. 

But  other  questions  argued  grow  out  of  the  sealed  and  confidential 
paper  to  be  opened  only  on  the  settlor's  death,  and  which,  when  opened,, 
disclose  the  final  disposition  to  be  made  of  the  trust  fund.  It  is  said, 
first,  that  the  paper  was  testamentary  in  its  character,  and  so  not 
legally  executed.  The  contention  compels  a  view  of  the  instruments 
delivered  which  is  unsound  in  several  particulars.  .It  assumes  what  is 
not  true,  that  the  title  to  the  securities  constituting  the  trust  fund  was 
never  vested  in  the  trustee,  but  the  property  was  the  settlor's  at  the 
moment  of  his  death,  and  that  the  sealed  paper  alone,  and  by  itself,  is 
to  be  the  subject  of  consideration,  and  took  effect  solely  at  the  death 
of  the  signer.  The  three  papers  executed  and  delivered  together, 
and  at  the  same  time,  constituted  the  trust  deed,  and  cannot  be  separated 
in  determining  their  effect.  The  sealed  paper  was  a  component  part  of 
the  declaration  of  trust,  and  spoke  from  that  date.  Ii  it  had  been 
open  and  its  contents  disclosed,  there  would  have  been  no  doubt  that  a 
trust  was  created  whose  duration  extended  beyond  the  death  of  the 
settlor,  and  depended  in  part  upon  the  contingency  of  that  death ;  but 
the  instrument  would  not  thereby  have  become  testamentary.  The 
result  is  not  changed  by  the  ignorance  of  the  trustee  as  to  the  con- 
tents of  the  paper.  It  was  not  necessary  to  his  duty  that  he  should 
know  those  contents  in  advance  of  the  time  when  they  were  to  guide 
his  action.  It  is  not  at  all  uncommon  that  trustees  are  ignorant  of  the 
persons  who  are  to  be  beneficiaries  by  reason  of  contingencies  which  onlv 
the  future  can  develop.  The  trustee  accepted  this  trust  with  full 
knowledge  that  he  was  to  learn  the  contents  of  the  sealed  paper  only 
at  the  settlor's  death,  and  has  steadily  and  continually  pertormed  the 
duties  of  the  trusts  from  the  date  of  its  creation,  in  accordance  with  its 
terms.  It  is  immaterial  that  the  beneficiaries  were  ignorant  of  the 
trust  for  their  benefit  until  disclosed  at  the  death  of  Prentice.  Cumber- 
land v.  Codrington,  3  Johns.  Ch.  261 ;  Shepherd  v.  Mclvers,  4  id.  137. 
It  is  sufficient  that  when  disclosed  they  claim  its  benefit.     The  trustee 
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knew  when  he  took  the  sealed  paper,  because  he  was  told  that  it  con- 
tained an  ultimate  disposition  of  the  trust  securities.  His  ignorance 
was  confined  to  the  character  and  objects  of  that  disposition,  and  that 
only  during  a  period  when  the  knowledge  was  unnecessary.  JJe  could 
as  he  did  accept  the  trust,  and  the  obedience  to  its  terms  was  entirely 
possible,  since  he  was  permitted  to  know  them  all  in  ample  time  for  his 
necessary  action. 

But  when  the  paper  was  opened  at  the  death  of  the  settlor,  the  dis- 
position made  was  found  to  be  of  a  character  to  raise  another  question 
which  had  been  quite  earnestly  debated.  The  appellant  contends  that 
the  trust  created  was  void  because  contrary  to  the  statute  against  per- 
petuities. It  first  devotes  at  the  settlor's  death  any  further  income 
accruing  "  to  the  use  of  Mrs.  Howland  and  her  three  children,  one- 
third  to  her  and  the  residue  equally  to  the  said  children  or  the  survivors 
or  survivor  of  them,"  and  the  principal  is  directed  to  be  "  delivered  to 
the  said  persons  or  survivors  or  survivor  in  the  same  proportions  when 
the  youngest  of  said  surviving  children  shall  come  of  legal  age,  unless  in 
the  exercise  of  his  discretion  he  —  the  trustee  —  shall  sooner  make  such 
distribution  of  said  principal."  We  are  of  opinion  that  the  survivor- 
ship thus  referred  to  is  that  existing  at  the  date  of  the  death  of  the 
settlor,  and  that  the  consequent  duration  of  the  trust  is  during  the  life 
of  the  settlor  and  the  minority  of  the  youngest  of  the  three  children 
living  at  his  death,  and  so  the  absolute  ownership  is  suspended  only 
during  the  continuance  of  those  two  lives  at  the  most,  both  of  which 
were  in  being  when  the  trust  was  created.  It  is  claimed  that  the  lan- 
guage used  is  nearly  identical  with  that  passed  upon  in  Uawley  v. 
Ja?nesy  16  Wend.  60,  but  the  difference  is  very  marked  and  clear. 
There  the  suspension  was  not  until  the  youngest  of  the  grandchildren 
should  attain  the  age  of  twenty-one  years,  but  until  the  youngest  of 
those  who  attained  that  age  should  reach  it,  and  it  was  well  suggested 
that  the  trusts  might  continue  during  thirteen  minorities  by  reason  of 
deaths  occurring  before  the  prescribed  age  was  attained.  That  virions 
element  is  not  present  in  the  limitation  before  us.  The  deaths  of  any 
of  the  three  children  of  Mrs.  Howland  during  the  life  of  the  settlor, 
had  such  occurred,  would  have  been  immaterial,  as  his  own  and  not  theirs 
was  one  life  measuring  the  duration  of  the  trust,  and  at  its  termination 
the  life  or  minority  of  the  youngest  of  the  three  then  living  is  the  only 
other  life  bounding  such  duration.  So  far,  therefore,  as  the  defendant  s 
appeal  is  concerned,  we  discover  no  error,  and  the  judgment  should  be 
affirmed,  with  costs. 

But  the  plaintiff  also  appeals  from  an  order  of  the  general  term  revers- 
ing an  order  of  the  special  term  permitting  au  amendment  of  the  sum- 
mons and  complaint  The  action  was  brought  against  the  defendants 
in  their  representative  capacity  as  executors  of  Prentice.  The  summons 
and  complaint  was  so  entitled,  the  use  of  the  word  "  as  "  indicating  that 
intention.  The  complaint  alleged  that  the  defendants  held  the  prop- 
erty in  their  representative  capacity,  which  the  latter  admitted,  and  the 
issue  presented  by  the  pleadings  was  whether  the  executors  had  title  or 
the  trustee.  The  complaint  conceded  that  the  defendants  asserted  no 
other  title  or  claim.  After  the  trial  a  motion  was  made  and  granted  amend- 
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ing  the  summons  and  complaint  and  ordering  the  judgment  awarded  to 
be  entered  against  the  defendants  individually  and  de  bonis  propriis. 
On  appeal  the  general  term  reversed  the  order,  and  we  think  correctly. 
The  amendment  substituted  a  new  and  different  cause  of  action,  and 
the  defendants  as  individuals  had  been  furnished  with  no  opportunity 
to  defend.  The  order  appealed  from  by  the  plaintiff  should  be  affirmed, 
with  costs. 

All  concur,  except  Rapallo  and  Earl,  JJ.,  not  voting. 

Order  affirmed. 


Fairbanks,  AppPt,  v.  Sargent,  IZe&pH.* 

January  18, 1887. 

Assignment — Equitable  Lien  —  Purchaser  for  Value. 

A.  had  a  disputed  claim  for  a  large  amount  against  one  Z.,and  he  entered 
into  a  written  agreement  with  the  plaintiff,  an  attorney  at  law,  whereby,  in  con- 
sideration of  his  prosecuting  the  claim,  he  was  to  have  one-third  of  the  amount  of 
money,  securities  or  property  obtained  from  Z.,  whether  with  or  without  settle- 
ment. The  agreement  also  provided  that  A.  was  to  retain  the  right  to  decide 
upon  the  terms  and  mode  of  settlement,  whether  before  or  after  suit.  There- 
after the  plaintiff  commenced  an  action,  through  other  attorneys,  against  Z., 
and  while  the  action  was  pending.  A.  assigned  the  claim  to  one  8.,  whom 
he  was  owing.  Shortly  thereafter,  without  the  knowledge  or  consent  of  the 
plaintiff,  A. ,  Z.  and  S.  made  a  settlement  in  which  Z.  delivered  to  8.  certain 
bonds  and  received  from  A.  a  release  of  the  claim  involved  in  the  action,  and 
8.  released  A.  from  the  claim  which  he  had  against  him,  and  also  returned  to 
him  certain  collaterals  which  he  held  to  the  debt,  but  which,  as  it  appeared, 
were  of  little  or  no  value.  At  the  time  of  this  settlement  8.  had  no  knowledge 
that  the  plaintiff  had  any  claim  upon  the  debt  due  A.  from  Z.  Thereafter  plain- 
tiff commenced  this  action  against  8.  to  recover  one-third  of  the  bonds,  or  their 
value,  received  by  him  from  Z.  Held,  (1)  that  the  agreement  between  A.  and 
the  plaintiff  constituted  an  equitable  assignment  to  the  plaintiff  of  one-third  of 
the  amount,  received  on  the  Z.  claim  ;  (2)  that  8.  was  not  a  purchaser  for  value  of 
the  securities  in  a  sense  which  entitled  him  to  hold  them  freed  from  the  plaintiff's 
lien,  and  that  the  plaintiff  could  recover. 

Appeal  from  a  judgment  of  the  general  term,  first  department, 
affirming  a  judgment  entered  on  a  verdict  directed  by  the  court  in  favor 
of  defendant.    The  facts  appear  in  the  head-note  and  opinion. 

A.  C.  Brovm>  for  appellant.    John  Clinton  Gray,  for  respondent. 

Kugeb,  Ch.  J.  The  principal  question  presented  by  this  appeal, 
when  reduced  to  its  simplest  form,  is  whether  the  part  owner  of  acnose 
in  action,  having  authority  to  collect  it,  is  entitled  to  retain  the  whole 
proceeds  of  such  collection,  as  a  bona  fide  purchaser,  if  received  by  him 
in  negotiable  securities  from  the  debtor. 

Were  it  not  that  the  courts  below  have  answered  affirmatively,  we 
would  have  hardly  supposed  the  contrary  conclusion  susceptible  of  a 
reasonable  doubt. 

Other  questions,  incidentally  involved,  also  appear  from  the  facts, 
which,  as  found  by  the  court,  are  substantially  as  follows:  In  January, 
1S69,  one  Underwood  owned  a  claim  resting  in  open  account,  against 
one  Zabriskie,  arising  out  of  certain  stock  transactions  between  them 

*  Reversing  89  Hun,  588. 
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upon  which  he  claimed  a  sum  exceeding  $100,000.  Zabriakie  disputed 
his  liability  thereon,  and  Underwood,  not  being  able  to  obtain  payment, 
entered  into  a  contract  in  writing  with  the  plaintiff,  an  attorney  resid- 
ing in  the  city  of  New  York,  by  which  it  was  agreed  between  therti 
that  the  said  Fairbanks  for  his  services  in  endeavoring  to  collect  cer 
tain  claims  owned  by  said  Underwood,  among  which  was  that  against 
Zabriskie,  "  is  to  nave  one-sixth  of  whatever  amount  of  money, 
securities,  or  property  shall  be  received  on  account  of  such  claims  as 
shall  be  settled  without  suit,  and  one-third  of  whatever  amount  of 
money,  securities,  or  property  shall  be  collected,  or  in  any  way  be 
realized  or  received —  whether  on  settlement  or  without  settlement  — 
on  account  of  such  of  said  claims  as  shall  be  put  in  suit,  either  in  this 
or  any  other  State  or  country,"  said  Underwood  "  is  to  decide  upon 
the  terms  and  mode  of  settlement  as  to  each  and  every  of  said  claims, 
whether  such  settlement  be  before  or  after  suit  brought." 

In  January  thereafter,  Fairbanks,  by  Underwood's  direction,  caused 
suit  to  be  brought  to  recover  the  claim  against  Zabriskie  in  a  court  of 
competent  jurisdiction  in  the  State  of  New  Jersey,  that  being  the  State 
where  Zabriskie  resided,  and  the  action  was  steadily  prosecuted  by 
Fairbanks  until  it  was  settled  as  hereafter  stated. 

In  1871,  Underwood  being  indebted  to  Henry  W.  Sargent,  the 
defendant' 8  testator,  by  an  assignment  in  writing,  absolute  in  form, 
transferred  his  claim  against  Zabriskie  to  Sargent  as  collateral  security. 
On  or  about  June  18,  1872,  Underwood,  at  tne  urgent  request  of  Sar- 
gent, and  without  the  knowledge  of  the  plaintiff,  agreed  to  a  settlement 
of  the  claim  against  Zabriskie  by  authorizing  Sargent  to  accept  from 
him  forty  bonds,  being  part  of  a  series  of  two  hundred,  for  $500  each, 
having  nine  coupons  for  the  payment  of  half-yearly  installments  of 
interest  payable  to  bearer  attached  to  each,  and  purporting  to  be  made 
by  one  Sarah  R.  Haight,  as  executrix  of  the  estate  of  Richard  E. 
Haight,  her  deceased  husband.  By  these  bonds,  Sarah  R.  Haight  agreed 
as  executrix  at  a  specified  time  to  pay  the  same  and  also  to  pay  semi- 
annual interest  thereon,  according  to  the  terms  of  said  coupons ;  and  also 
represented  thereby  that  she  had  secured  such  payments  by  a  trust 
mortgage  executed  by  her  as  executrix  upon  certain  real  estate  situated 
in  the  city  of  New  i  ork,  and  represented  to  be  property  belonging  to 
the  estate  of  Richard  K.  Haight. 

In  pursuance  of  this  agreement  Underwood  wrote  and  delivered  to 
one  Gray,  the  agent  of  Zabriskie,  a  written  order  addressed  to  the 
attorneys  in  New  Jersey,  who  had  charge  of  the  action  against  Zabriskie, 
stating  that  the  action  had  been  settled,  and  directing  them  to  discon- 
tinue it  upon  payment  by  Zabriskie  of  their  costs  and  charges  and  those 
of  the  referee.  Underwood,  also,  at  or  about  the  same  time,  executed 
and  delivered  a  release  of  all  claim  against  Zabriskie  to  Gray,  to  be 
delivered  to  Zabriskie,  upon  the  payment  of  the  price  agreed  upon  for 
such  settlement. 

About  June  eighteenth,  Sargent,  through  his  agent  Monell,  delivered 
to  Gray  a  duly  executed  release  from -Sargent  to  Underwood  of  all 
claims  and  demands  which  Sargent  had  against  Underwood,  and  also 
duly  executed  reassignments  of  the  securities  received  by  him  from 
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Underwood,  as  collateral,  with  instructions  to  Gray  to  deliver  them  to 
Underwood  after  he  should  have  received  and  forwarded  to  Sargent 
the  bonds. 

It  also  appeared  from  the  evidence  that  Zabriskie  had  notice  of  the 
assignment  of  the  claim  to  Sargent  previous  to  the  settlement,  and 
authorized  the  delivery  of  the  bonds  to  Sargent  upon  receiving  a  dis- 
charge from  his  liabilities  to  Underwood. 

It  must,  under  the  findings  of  the  trial  court,  also  be  assumed  that 
neither  Sargent  nor  Monell  at  the  time  of  such  settlement  had  any 
knowledge  of  the  interest  in  the  proceeds  thereof  which  was  claimed 
by  the  plaintiff. 

Under  these  circumstances  Fairbanks  brings  this  action  against  Sar- 
gent to  recover  one-third  of  the  bonds  so  received,  or  the  value  thereof, 
upon  the  ground  that  the  agreement  between  him  and  Underwood  con- 
stituted an  equitable  assignment  of  one-third  of  the  property  received 
on  such  settlement.  ( 

The  first  question  in  the  case  is,  as  to  the  nature  and  extent  of  the 
right  taken  by  Sargent  in  the  Zabriskie  claim  bv  virtue  of  the  assign- 
ment thereof  to  him  by  Underwood,  and  the  right  growing  out  of  the 
subsequent  transaction  between  the  parties. 

Inasmuch  as  the  Zabriskie  claim  was  evidenced  by  no  written 
acknowledgment  from  the  debtor  and  was  disputed  by  him,  and  was, 
from  its  nature,  incapable  of  actual  possession  or  manual  delivery,  no 
assignee  from  Underwood  would  acquire  any  superior  right  over  any 
other  assignee  by  virtue  of  the  possession  or  apparent  ownership  of  the 
claim  by  his  assignor.  Mutter  v.  Pondir,  55  N.  Y.  332.  One  assignee 
of  such  a.  daim  from  the  owner  must  necessarily  acquire  the  same 
interest  in  it  that  any  other  assignee  does,  and  that  is,  in  the  absence  of 
other  controlling  equities,  an  interest  subject  to  the  rule  that  he  who 
is  prior  in  point  of  time  is  prior  in  right.  Such  a  claim  is  at  common 
law,  non-assignable,  and  its  assignee  takes  by  virtue  of  an  assignment 
thereof  an  equitable  interest  only,  which  must  be  governed  by  equitable 
rules  for  its  protection  and  enforcement.  Mooi%e  v.  Metropolitan  Banky 
55  N.  T.  41 ;  Ford  v.  White,  10  Beav.  120 ;  Phillip  v.  Phillip,  4 
DeG.,  F.  &  J.  208.  m 

It  is  undoubtedly  the  general  rule  that  the  assignee  of  a  chose  in 
action  takes  it  subject  to  all  the  equities  existing  against  it  in  the  hands 
of  his  assignor,  and  can  acquire  no  greater  right  or  interest  therein  than 
belonged  to  his  transferee. 

-It  was  said  by  Judge  Denio  in  Bush  v.  Lathrop,  22  N.  Y.  535, 
that  "the  purchaser  of  a  chose  in  action  takes  the  interest  purchased 
subject  to  all  the  defenses,  legal  and  equitable,  of  the  debtor  who  issued 
the  security. "  .  .  .  "  In  the  transmission  of  property  of  any  kind 
from  one  person  to  another,  the  former  owner  can,  in  reason,  only 
transfer  what  he  himself  has  to  part  with,  and  the  other  can  only  take 
what  is  thus  transferred  to  him."  ..."  It  is  unnecessary  to  refer 
to  authorities  for  this  general  principle,  or  to  point  out  the  exceptions  to 
it  which  have  been  created  by  the  custom  ot  merchants  or  by  positive 
statutes.  It  is  enough  that  the  present  case  is  not  claimed  to  fall 
within  any  of  those  exceptions.     But  the  rule,  if  limited  in  the  manner 
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• 
I  have  stated  it,  does  not  aid  the  plaintiff ;  for  it  is  not  the  equitv  of 
the  debtor  in  these  securities  which  is  the  question,  but  of  the  plaintiffs 
intestate  against  Preston,  his  immediate  assignee  ;  and  the  question  is, 
whether  the  defendant  is  to  be  deemed  to  have  purchased  subject  to 
this  equity,  or  whether  his  assignment  confers  upon  him  a  better  title 
than  his  assignors,  who  were  confessedly  liable  to  it,  had  The  defend- 
ants claim  that  this  is  a  latent  equity,  available  only  between  the  par- 
ties to  it,  and  that  it  did  not  accompany  the  security  when  it  passed 
into  the  hands  of  a  subsequent  owner."  The  learned  judge  quotes  the 
rule  laid  down  by  Lord  Thurlow,  that  "  a  purchaser  o?  a  chose  in 
action  must  always  abide  by  the  case  of  the  person  from  whom  he 
buys."  Bush  v.  Lathrop  has  been  criticised  in  subsequent  cases,  and 
so  far  modified  as  to  exclude  from  the  operation  of  the  principles  there 
laid  down  the  case  of  a  purchase  in  good  faith  of  a  non-negotiable 
instrument  from  an  assignee  of  the  real  owner  upon  whom  he  has  by 
assignment  conferred  the  apparent  absolute  ownership,  when  such  pur- 
chase has  been  made  in  reliance  upon  the  title  apparently  acquired  by 
such  assignee.  This  modification  is  placed  upon  the  ground  of  estoppel, 
and  it  is  neld  that  the  real  owner  has,  by  his  act  of  investing  another 
with  the  apparent  ownership  of  the  property,  estopped  himself  from 
disputing  the  title  of  one  who  thereafter  acquires  it  in  good  faith  from 
sudh  assignee.  McNeil  v.  Tenth  Nat.  Bank,  46  N.  Y.  325 ;  Moore  v. 
Metropolitan  Bank,  55  id.  41 ;  Armour  v.  Michigan  Cent.  B.  JR.  Co., 
65  id.  122. 

We  understand  that  the  rule  stated  in  Bush  v.  Lathrop,  with  the 
exception  mentioned,  stands  in  full  force  unquestioned.  Ballard  v. 
Burgett,  40  N.  Y.  314;  Weave?*  v.  Borden,  49  id.  386;  Moore  v. 
Metropolitan  Bank,  supra. 

Assuming,  therefore,  that  Sargent  could  acquire  from  Underwood 
only  such  right  as  remained  in  him  after  his  agreement  with  plaintiff, 
it  becomes  material  to  inquire  what  rights,  legal  or  equitable,  were 
acquired  by  Fairbanks  from  Underwood  prior  to  the  assignment  to 
Sargent. 

It  is  to  be  observed  that  this  claim  does  not  rest  for  its  support  upon 
a  lien  claimed  by  the  plaintiff  by  virtue  of  his  rights  as  an  attorney 
rendering  legal  services  for  a  client,  but  grows  wholly  out  of  the  inter- 
est transferred  to  him  by  force  of  his  agreement.  It  is  also  important 
to  notice  that  this  contract  does  not  contain  a  provision  by  Underwood 
to  pay  plaintiff  from  the  fund  produced,  or  otherwise,  but  is  an  engage- 
ment tnat  plaintiff  shall  have  one-third  of  the  proceeds  of  the  col- 
lections in  specie,  or  in  such  form  as  they  shall  be  received  from  the 
debtor.  In  the  opinion  of  the  learned  judge,  writing  at  general  term, 
and  which  was  concurred  in  by  the  whole  court,  it  was  held  that  he 
did  acquire  an  equitable  lien  upon  one-third  of  the  proceeds  of  the  col- 
lection, and  we  entirely  concur  in  the  opinion  there  expressed. 

In  addition  to  the  authorities  relied  upon  below  we  also  think  the 
case  is  covered  by  the  decision  in  Williams  v.  Ingersoll,  89  N.  Y. 
508.  It  appeared  in  that  case  that  certain  attorneys  were  employed  to 
transact  the  legal  business  required  in  the  prosecution  and  defense  of 
certain  claims  by  one  H.  under  an  agreement  that  they  were  to  be  paid 
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for  their  services  out  of  any  moneys  H.  should  obtain  or  become  enti- 
tled to  from  any  of  the  suite  or  proceedings,  and  should  have  a  lien  for 
all  sums  that  might  be  owing  or  due  them  for  their  said  services,  which 
lien  should  be  superior  to  any  right  which  H.  might  have. 

All  of  such  actions  and  proceedings,  among  which  was  a  claim  by 
fi.  for  damages  in  an  action  for  malicious  prosecution,  were  afterward 
submitted  to  an  arbitrator,  and  he  awarded  to  H.  damages  for  such 
malicious  prosecution  in  the  sum  of  $10,000,  which  was  attempted  to 
be  reached  by  certain  attaching  creditors  of  H. 

It  was  held  that  the  agreement  operated  as  an  equitable  assignment 
to  the  attorneys  of  the  award,  and,  although  not  effective  to  transfer  the 
cause  of  action  for  malicious  prosecution  by  reason  of  its  non-assign- 
ability,  it  yet  attached  to  the  award  when  it  was  made,  and  was  superior 
to  any  right  of  H.,  or  those  of  his  attaching  creditors ;  that  it  was 
not  needful,  in  order  to  make  such  assignment  or  lien  valid,  that  notice 
thereof  should  be  given  to  the  debtors,  as  the  only  effect  of  a  want  of 
notice  would  be  to  validate  a  subsequent  bona  fide  payment  of  the 
award  by  them ;  and  that,  as  between  different  assignees  of  a  chose  in 
action  by  express  assignment  from  the  same  person,  the  one  prior  in 
poiut  of  time  will  be  protected,  though  he  has  given  no  notice  to  either 
the  subsequent  assignees,  or  the  debtor  of  such  assignment.  The  court 
cited  Muir  v.  Schmek,  3  Hill,  228;  Greentreev.  uosenstock,  61  N.  Y. 
538;  and  Freund  v.  The  Imp.  cfe  Tr.  Nat.  Bank,  76  id.  352. 
The  case  of  Wylie  v.  Coo&e,  15  How.  415,  seems  also  to  be  directly  in 
point 

The  fact  that  Underwood  reserved  the  right  of  naming  the  attorney 
who  should  conduct  the  prosecution  of  the  claim  when  sued  in  a  for- 
eign State,  or  the  right  of  determining  the  terms  and  mode  of  settle- 
ment of  such  claim,  does  not  in  any  manner  detract  from  the  validity 
of  the  agreement  as  an  equitable  assignment.  These  provisions  might 
affect  the  amount  recoverable  by  the  assignee  in  case  of  settlement,  but 
it  would  be  an  unwarrantable  construction  of  the  contract  to  say  that 
they  were  intended  by  the  parties  to  defeat  the  main  object  of  the 
agreement.  Both  assignor  and  assignee  were  equally  interested  in 
swelling  the  amount  to  be  recovered,  and  it  is  not  at  all  strange  that 
Fairbanks  should  assent  to  a  condition  which  would  not  probably  affect 
him,  and  which  Underwood  had  a  right  to  impose  as  a  limitation  upon 
the  interest  intended  to  be  conveyed. 

It  is  quite  clear  that  Fairbanks  had  done  all  that  he  could  do  to  pro- 
tect his  interest  in  the  Zabriskie  claim ;  he  had  taken  all  the  possession 
of  the  subject  of  which  it  was  susceptible ;  he  had  evidenced  his  right 
by  requiring  a  written  agreement  from  the  owner  stating  its  considera- 
tion and  extent,  and  he  had  assumed  the  control  of  the  claim  and  was 
openly  engaged  in  its  prosecution  to  the  knowledge  of  all  parties.  He 
was  under  no  obligation  to  give  notice  of  his  right  to  any  party  in  order 
to  perfect  them,  and  could  not  have  limited  their  control  over  the  liti- 
gations or  the  disposition  of  the  proceeds  thereof  by  Zabriskie  if  he 
had  done  so. 

By  the  terms  of  his  agreement  with  Underwood  he  had  precluded 
himself  from  interfering  with  any  mode  of  settlement  whicn  Under- 
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wood  desired  to  make,  and  this  right  was  transferred  by  Underwood 
to  Sargent,  and  belonged  exclusively  to  him  at  the  time  such  settlement 
was  made. 

It  is  claimed  that  Fairbanks  should  have  notified  Monell  of  his  inter- 
est in  the  Zabriskie  claim  when  an  interview  took  place  between  them, 
in  July,  1872,  and  that  in  some  way  he  has  precluded  himself  from 
asserting  an  interest  in  the  proceeds  of  the  settlement  by  reason  of  his 
neglect  to  do  so. 

There  is  no  foundation  for  such  a  claim. 

In  the  interview  in  question  Monell  informed  Fairbanks,  in  sub- 
stance, that  he  wished  to  obtain  information  of  the  condition  of  the 
Zabriskie  claim,  as  his  client,  one  Sargent,  held  a  demand  against 
Underwood,  and  was  desirous  of  knowing  what  prospect  he  had  of 
realizing  something  on  it  from  that  source. 

Although  Sargent  then,  and  for  some  months  previous,  had  been  the 
actual  owner  of  the  claim,  Monell  not  only  suppressed  that  fact  from 
the  knowledge  of  Fairbanks,  but  left  it  to  be  inferred  that  his  only 
interest  in  the  claim  was  the  amount  which  he  expected  to  obtain  from 
Underwood  as  voluntary  payments  out  of  the  proceeds  thereof,  and 
Monell  then  urged  Fairbanks  to  continue  the  vigorous  prosecution  of 
the  action.  We  can  see  nothing  in  this  statement  that  imposed  any 
duty  upon  Fairbanks  to  disclose  to  Sargent  or  any  other  creditor  of 
Underwood  the  conditions  of  the  contract  under  which  he  was  prose- 
cuting this  claim.  If  Monell  had  then  informed  Fairbanks  of  any 
intended  action  on  the  part  of  Sargent  with  reference  to  such  claim 
which  should  assume  the  absence  of  any  interest  by  Fairbanks  in  the 
proceeds  thereof,  a  different  question  might  arise ;  but  this  notice  to 
Fairbanks  was  disingenuous  and  equivocal,  and  suppressed  the  verv  infor- 
mation which  it  was  important  for  Fairbanks  to  know  or  for  Sargent 
to  give.  Fairbanks  could  not  have  supposed  that  Sargent  was  then  the 
sole  owner  of  the  Zabriskie  claim,  or  that  he  was  then,  or  expected 
soon  to  be,  engaged  in  a  secret  or  clandestine  effort  to  settle  it  and 
absorb  the  proceieds  of  the  litigation  to  the  exclusion  of  the  attorney 
who  was  carrying  it  on. 

Monell  was  himself  a  lawyer,  and  must  be  presumed  to  know,  from 
the  usual  course  of  such  business,  that  an  attorney  prosecuting  a  claim 
for  an  insolvent  client  presumptively  has  an  interest  in  the  subject  of 
the  action,  and  he  was  under  the  obligation  of  good  faith  and  fair  deal- 
ing to  notify  him  of  any  disposition  then  known  to  him  which  had  been 
made  of  the  claim  involved,  or  of  any  attempt  to  assume  control  of 
and  take  fruits  of  the  litigation  by  a  settlement  thereof. 

The  disposition  with  wnich  Monell  interviewed  Fairbanks  is  quite 
evident  from  the  fact  that  when  he  set  on  foot  the  negotiations  by 
which  the  litigation  was  finally  settled,  although  carried  on  in  the  same 
city  where  the  plaintiff  resided,  he  was  not  consulted  by  any  of  the 
parties,  or  informed  as  to  the  negotiations,  and  his  interests  therein, 
although  they  were  known  to  both  Gray  and  Underwood,  and  must  also, 
to  some  extent,  have  been  suspected  by  Monell,  were  wholly  ignored  by 
all  the  parties  to  the  negotiations. 

Sargent  thus  received  the  whole  fruits  of  a  litigation,  which  it  is  fair 
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to  assume  was  the  result,  in  a  great  measure,  of  the  services  and  dis- 
bursements of  Fairbanks,  rendered  and  expended  to  a  considerable 
extent  after  Sargent  had  acquired  his  interest  in  the  claim. 

Every  consideration  of  equity  requires  that  such  a  claim  should  be 
protected,  and  there  is  nothing  in  the  facts  of  the  case  upon  which  a 
superior  equity  in  favor  of  Sargent's  claim  over  that  of  Fairbanks  can 
justly  be  predicated. 

The  judgment  of  the  general  term,  however,  was  placed  upon  the 
ground  that  Sargent  became  the  bonaiide  holder  of  the  bonds  in  ques- 
tion by  reason  o?  the  delivery  thereof  to  him  by  Underwood,  and  the 
execution  and  delivery  to  Underwood  by  Sargent  of  a  release  of  all 
claims  and  demands  held  by  him  against  Underwood,  and  the  reassign- 
ment of  certain  alleged  securities  held  by  Sargent  as  collateral  to  Under- 
wood's debt.  Itseems  to  us  that  the  conclusions  of  that  court  are  not 
sustainable.  If  they  are,  it  is  quite  clear  that  the  subsequent  assignee  of  a 
chose  in  action  will  be  enablea  to  possess  himself  of  the  entire  proceeds 
of  the  collection  thereof,  to  the  exclusion  of  a  junior  assignee,  provided 
he  obtain  payment  thereof  from  the  debtor  in  money  or  negotiable 
securities,  and  effects  the  abrogation  of  the  rule  that  an  assignee  of  a 
non-negotiable  chose  in  action  takes  it  subject  to  the  equities  of  prior 
assignees. 

We  are,  however,  of  the  opinion  that  the  court  below  misconceived 
the  real  nature  of  the  transaction  through  which  the  collection  of  the 
ZabrUkie  claim  was  effected,  and  that  Sargent,  in  fact  and  in  law, 
received  the  bonds  from  Zabriskie  and  not  from  Underwood.  Even  if 
the  theory  of  the  general  term  were  correct,  as  to  the  person  from  whom 
Sargent  received  the  bonds,  we  are  of  the  opinion  that  the  consideration 
paid  by  Sargent  to  Underwood  was  not  sufficient  to  make  him  a  bona 
fide  holder  thereof. 

Upon  such  settlement  Sargent  delivered  to  Underwood  three  several 
instruments  consisting  of  two  reassignments  and  release.  The  reassign- 
ments  were  of  two  claims  previously  assigned  to  Sargent  by  Under- 
wood as  collateral  security  ior  his  debt. 

The  Zabriskie  debt  at  the  time  of  its  reassignment  had  been  settled 
and  discharged,  and  was  necessarily  valueless.  The  other  claim  is  some- 
what vaguely  described,  but  it  was  testified  to  by  Monell  that  it  was 
considered  of  no  value  both  by  himself  and  his  client  Sargent.  The 
release  was  one  executed  by  Sargent  to  Underwood  from  aU  debts  and 
demands  owing  by  Underwood  to  him.  This  release  was  the  discharge 
of  an  insolvent  from  an  antecedent  liability.  It  was  not,  however, 
executed  in  consideration  of  receiving  the  bonds  in  question,  for  those, 
as  we  shall  hereafter  see,  were  received  and  held  by  virtue  of  an  equit- 
able right  already  possessed  by  Sargent,  and  not  by  reason  of  Under- 
wood's consent  thereto. 

The  only  legal  consideration  for  this  release  was,  therefore,  Under- 
wood's consent  to  the  settlement  which  precluded  him  from  afterward 
claiming  that  the  Zabriskie  claim  was  more  valuable  than  the  amount 
received  in  satisfaction  thereof. 

Even  if  it  be  admitted  that  Sargent  delivered  this  release  in  consid- 
eration of  the  receipt  of  the  bonds,  it  would  constitute  him  a  bona  fide 
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holder  to  the  extent  only  of  the  value  parted  with  by  him.  Moore  v. 
Ryder,  65  N.  Y.  442 ;  Cardwell  v.  Hicks,  37  Barb.  458 ;  Lawrence  v. 
Clark,  36  N.  Y.  128. 

Upon  the  facts  stated  it  is  quite  apparent,  however,  that  he  parted 
with  nothing  of  value  to  Underwood. 

We  think  the  courts  below  were  misled  by  looking  more  at  the  form 
of  the  transaction  than  at  its  legal  effect.  It  is  immaterial  in  what  form 
the  parties  chose  to  put  the  transaction  if  it  is  not  in  accordance  with 
its  legal  effect,  for  equity  will  consider  and  adjudicate  the  rights  of  the 
parties  according  to  the  real  nature  of  the  transaction,  without  regard 
to  its  form.  When  the  settlement  was  effected  Sargent  was  the  appar- 
ent equitable  owner  of  the  Zabriskie  demand,  claiming  to  be  its  real 
owner,  but  concededly  possessed  of  the  absolute  right  to  settle  and  dis- 
charge it  and  receive  the  proceeds  of  the  collection,  and  Zabriskie  had 
notice  of  these  rights. 

Sargent  required  no  authority  or  consent  from  Underwood  to  author- 
ize him  to  effect  the  settlement,  and  Zabriskie  had  no  right  or  authority 
to  settle  and  pay  the  claim  to  any  one  but  Sargent. 

Underwood  never  actually  or  theoretically  had  the  bonds  ia  his  pos- 
session, and  the  only  office  he  was  called  on  to  perform  in  connection 
with  the  settlement  was  to  approve  the  act  of  his  assignee,  Sargent,  in 
receiving  $20,000  as  a  satisfaction  thereof,  and  to  execute  a  release  to 
Zabriskie  after  the  settlement  was  effected.  Such  a  release  would  have 
been  entirely  ineffectual  for  any  purpose  if  it  had  not  been  subsequently 
ratified  by  Sargent,  and  was  oi  no  mora  effect  than  if  executed  by  any 
other  agent  of  Sargent's. 

The  only  effect,  therefore,  of  Underwood's  consent  to  the  settlement 
and  execution  of  the  release  was  to  deprive  him  of  the  right  of  subse- 
quently claiming  against  Sargent  that  it  had  been  satisfied  for  less  than 
the  real  value  o?  the  claim. 

The  consideration  paid  to  Underwood  was,  therefore,  wholly  and 
exclusively  for  the  acquisition  of  this  right  and  did  not  affect  in  any  way 
Sargent's  right  or  authority  to  settle  the  action  or  receive  the  proceeds 
thereof  from  Zabriskie. 

The  cause  of  action  here  was  not  pot  upon  any  interest  in  the  bonds 
claimed  to  have  existed  before  their  transfer  to  Sargent,  or  upon  the 
invalidity  of  the  title  acquired  by  him,  but  it  is  based  upon  the  claim 
that  they  were  valid  securities  in  his  hands  and  that  plaintiff's  equities 
attached  to  them  upon  his  receipt  thereof. 

Sargent  was  equitably  chargeable  with  the  duty  of  guarding  the 
interest  of  his  co-owner  in  the  proceeds  of  the  Zabriskie  claim,  and  tin's 
whether  he  was  informed  of  such  interest  or  not.  The  want  of  such 
notice  did  not,  as  we  have  seen,  affect  the  validity  of  plaintiff's  claim. 

The  question  in  the  case,  therefore,  is  whether,  after  he  had  acquired 
possession  of  the  bonds,  he  became  subject  to  any  liability  to  third  per- 
sons by  virtue  of  any  equity  existing  m  their  favor  in  respect  thereto. 

Underwood  in  his  agreement  with  Fairbanks,  having  reserved  the 
power  to  determine  the  terms  and  mode  of  settlement  of  the  Zabriskie 
claim,  and  Sargent,  having,  by  the  subsequent  assignment  to  him,  became 
vested  with  the  same  power,  was  subject  to  the  same  liability  which 
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wonld  have  attached  to  the  bonds  in  the  hands  of  Underwood  if  the 
assignment  to  Sargent  had  not  been  made. 

He  could  not>  therefore^have  become  a  bona  fide  purchaser  of  the 
bonds  to  any  greater  extent  than  the  value  belonging  to  him  which  he 
parted  with.  The  equitable  right  of  the  plaintiff  to  one-third  of  the 
fcabriskie  claim  cannot  be  considered  as  value  parted  with  in  good  faith 
10  Sargent.  Moore  v.  Ryder,  supra.  Sargent  must  be  presumed  to 
have  known  the  law,  and  that,  in  collecting  a  non-negotiable  chose  in 
action  which  he  had  acquired  by  assignment  from  another,  he  was  sub- 
ject to  the  liability  of  being  required  to  satisfy  the  claims  of  prior 
assignees  thereof.  He  could  not  acquire  an  indefeasible  right  to  such  a 
claim  by  any  form  of  assignment,  and  in  discharging  the  debtor  from 
his  liability  thereon  he  did  so  subject  to  his  liability  to  unknown  claim- 
ants with  equities  superior  to  his  own. 

We  think,  therefore,  that  Sargent  did  not  take  the  bonds  in  question 
as  a  bona  fide  purchaser  thereof  in  respect  that  they  were  not  acquired 
by  him  for  a  valuable  consideration,  or  in  the  ordinary  course  of  busi- 
ness within  the  spirit  and  intent  of  the  rule  protecting  bona  fide  pur- 
chasers of  negotiable  securities. 

While  Zabnskie  received  a  valid  discharge  from  his  liability  upon  the 
claim  in  suit  because  he  received  it  from  the  apparent  owner  without 
notice  of  any  hostile  claim,  yet,  as  we  have  seen,  Sargent  received  the 
bonds  subject  to  any  latent  equities  existing  in  the  claim  which  was 
discharged  as  the  consideration  for  their  receipt,  and  in  that  respect  did 
not  acquire  the  character  of  a  bona  fide  holder  by  the  transaction  in 
question. 

We  are,  therefore,  of  the  opinion  that  the  plaintiff  is  entitled  to  a 
new  trial.  The  judgments  of  the  courts  below  should  be  reversed  and 
&  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur,  except  Danfobth,  J.,  not  voting. 

Judgment  reversed. 
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SUPREME  JUDICIAL   COURT  0F%MAS8ACHUSETTS. 

Patton  v.  Taft. 

January  4,  1887. 

Contract — Principal  and  AgenF. 

The  defendant  was  loaning  his  credit  and  aid  to  one  Smith  in  the  purchase  of 
rags.  The  defendant  and  Smith  examined  the  plaintiff's  rags,  and  defendant 
offered  the  plaintiff  six  and  one-quarter  cents  per  pound  for  the  same.  Plaintiff 
demanded  seven  cents  as  his  price.  Shortly  thereafter  Smith,  without  the 
defendant's  knowledge,  agreed,  personally  and  on  his  own  account,  to  pay  the 
difference  of  three-quarters  of  a  cent  per  pound,  the  defendant  to  pay 
six  and  one-quarter  cents  according  to  his  offer.  The  goods  were  there- 
upon  delivered.  When  the  defendant  learned  that  the  price  to  be  paid  was 
seven  cents  per  pound  he  repudiated  the  agreement.  In  an  action  to  recover  of 
the  defendant  the  price  of  the  goods  at  the  rate  of  six  and  one-quarter  cents  per 
pound,  held,  that  the  bargain  made  by  Smith  was  a  different  one  from  that 
which  the  defendant  had  offered  to  make,  and  that  the  action  could  not  be 
maintained. 

Action  of  contract  upon  a  promissory  note  for  $674.71,  dated  July 
16,  1884,  made  by  the  defendant  four  months  after  date,  payable  to 
the  plaintiffs  order. 

Tne  answer,  among  other  defenses,  set  up  that  the  note  was  without 
consideration,  except  for  the  sum  of  $104.90.  It  appeared  from  the  evi- 
dence at  the  trial  in  the  superior  court  for  Worcester  county,  that  the 
plaintiffs  were  dealers  in  wool  and  woolen  clips  and  rags,  in  Phila- 
delphia, and  the  defendant  was  a  shoddy  manufacturer  in  Oxford, 
Massachusetts.  The  defendant  was  lending  his  credit  to  one  A.  E. 
Smith,  also  a  shoddy  manufacturer  of  Cherry  Valley,  Massachusetts,  in 
the  purchase  of  rags,  receiving  a  commission  on  purchases  for  what  he 
might  let  Smith  have,  and  holding  security  therefor  from  Smith.  In 
the  latter  part  of  June,  1884,  Taft  and  Smith  went  to  Churchill  & 
Heading,  commission  dealers  in  woolen  rags  at  Worcester.  Ezra 
Churchill,  a  member  of  that  firm,  was  a  witness  for  the  plaintiff,  and 
testified  that  Taft  and  Smith  came,  June  twenty-seventh,  and  wanted 
thirty  bales  of  dark  clips.  Taft  said  he  would  pay  six  and  one-quarter 
cents.  Churchill  showed  him  a  lot  of  twelve  bales,  called  the  Stone 
lot.  He  accepted  those  as  being  all  right.  Afterward  Churchill 
showed  him  another  lot  of  rags,  which  were  the  Patton  lot  of  fifteen 
bales.  He  looked  at  them  and  pronounced  them  all  right,  but  said  he 
would  not  pay  but  six  and  one-quarter  cents  for  them.  Churchill  said  he 
would  communicate  with  his  house,  meaning  the  plaintiffs,  and  find 
out  the  bottom  price  for  the  rags.  We  did  so,  and  the  reply  was  seven 
cents. 

Before  the  reply  came  Smith  came  in,  and  said  that  he  had  got 
to  have  some  rags  or  stop  his  mill.  Churchill  said  he  could  not  have 
the  Patton  rags  for  less  than  seven  cents.  Smith  said  he  would  pay 
extra  out  of  his  own  pocket,  and  would  give  his  own  check  for  the  bal- 
ance above  six  and  one-quarter  cents.  Churchill  said  that  was  all 
right,  that  it  would  then  come  to  Taft  just  what  he  had  offered.  Smith 
gave  a  check  for  $63.58,  which  was  in  excess  of  six  and  one-quarter 
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cents  for  fifteen  bales,  and  we  gave  him  a  separate  receipt.  These  fifteen 
bales  of  the  Patton  rags,  and  twelve  bales  of  the  Stone  rags,  making 
twenty-seven  in  all,  were  delivered  to  Smith  in  the  month  of  July  fol- 
lowing. Taft  told  Churchill  that  he  was  going  to  furnish  Smith  this 
stock,  saying  that  he  had  a  hen  or  security  on  Smith  to  cover  what  he 
might  let  him  have.  Churchill  did  not  see  or  hear  any  thing  from 
Taft  between  June  twenty-seventh  and  the  deliver)'  of  the  ragfe  ;  did 
not  sell  to  Smith  at  all ;  he  was  simply  paying  the  difference  between 
the  offer  of  Taft  and  what  we  were  holding  tnem  for,  and  buying  on 
Taftfs  account.  Taft  ordered  me,  in  our  talk  of  June  twenty-seventh, 
to  deliver  to  Smith  at  suchprice,  6ix  and  one-quarter  cents,  if  we  accepted 
the  offer  We  closed  on  Taf  t's  order.  Witness  thought  Taft  made  no 
objection  until  August,  when  the  note  was  coming  due.  Taft  then 
said  that  he  would  not  pay  the  note ;  that  he  claimed  the  three-auarters 
of  a  cent  paid  by  Smith  for  his  commission.  The  witness  said:  You  are 
getting  them  for  just  what  you  offered ;  we  only  charged  you  just 
what  yon  agreed  to  pay ;  that  this  matter  with  Smith  was  entirely 
Smith's  and  ours,  and  you  got  your  goods  for  what  you  agreed  to  pay 
for  them.  He  said  he  was  not,  that  he  could  not  have  the  cheek  to 
charge  Smith  after  he  has  paid. 

Charles  S.  Reading,  also  of  the  firm  of  Churchill  &  Reading,  testi- 
fied that  Taft  made  an  offer  of  six  and  one-quarter  cents,  four  months, 
thirty  bales,  to  be  delivered  to  "  Doc "  Smith,  nothing  being  said  about 
sending  him  notice  if  we  accepted  it. 

It  further  appeared  in  evidence  that  upon  the  same  day  that  the 
goods  were  delivered  to  Smith,  Churchill  &  Reading  informed  the 
plaintiffs  of  the  transaction,  and  of  the  delivery  of  fifteen  bales  to 
Smith,  and  of  the  payment  by  him  of  the  $63.58  in  cash,  and  upon  the 
eleventh  of  July  plaintiffs  billed  the  rags  to  Taft  at  seven  cents,  and 
credited  the  $63.58,  the  difference  between  six  and  one-quarter  and 
seven  cents,  and  sent  the  bill  to  Churchill  &  Reading,  which  on  the 
same  day  was  sent  by  them  to  defendant  Taft.  The  letter  to  defend- 
ant Taft,  inclosing  the  said  bill  of  clips,  was  written  by  Reading,  and 
is  as  follows : 

"  Worcester,  July  11,  1884. 
"N.  E.  Taft,  Esq.,  North  Oxford,  Mass.: 

"  Dear  Sir — Inclosed  please  find  bill  of  clips,  which  were  delivered 
to  Mr.  Smith.  Our  people  have  made  bill  at  7  cents,  giving  credit  for 
{cent,  which  Smith  paid  in  cash,  thus  in  reality  charging  you  6£,  which 
von  bid  foi  the  same  and  which  you  instructed  us  to  deliver  to  Smith. 
Will  you  kindly  oblige  Messrs.  ratton  &  Co.  with  a  note,  4  months, 
averaging  the  date  for  this  bill  and  a  nrevious  bill  of  Unions,  and  oblige 
yonrs,  very  truly, 

"  Churchill  &  Reading." 

July  14,  1884,  the  plaintiffs  wrote  to  the  defendant  inclosing  a  state- 
ment ot  accounts,  ana  asking  for  a  settlement  of  them  by  return  mail, 
as  they  were  short  of  funds  and  wished  to  make  use  of  the  note. 

The  defendant,  Taft,  by  his  book-keeper,  Albert  W.  Cargill,  replied 
by  letter,  dated  July  16,  1884,  inclosing  his  note  for  $634.71  on  four 
Vol.  IX.  -38 
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months,  which  is  the  note  in  suit.     On  July  nineteenth  the  plaintiffs 
acknowledged  the  receipt  of  the  letter  containing  the  note. 

The  signature  of  the  note  was  admitted  at  the  trial,  and  also  that  so 
much  of  said  note  as  was  for  a  bill  of  June  twenty-fifth,  less  freight, 
was  due  the  plaintiff,  but  defendant  claimed  and  introduced  evidence 
tending  to  show  that  when  the  note  was  signed  by  the  defendant  he 
was  sick  with  a  carbuncle,  and  had  not  personally  seen  how  the  goods 
were  billed,  and  that  as  soon  as  he  saw  said  account  he  directed  a  letter 
to  be  written  to  the  plaintiffs.     The  letter  is  as  follows : 

"North  Oxford,  Mass.,  July  18,  18S4. 
"  G.  W.  Patton  &  Co, : 

"  Dear  Sir  —  I  see  by  your  bill  of  15  ba.  dark  new  clips,  you  have 
charged  me  7  cents  and  then  deducted  3-4  off,  $63.58,  which  Church- 
ill &  Reading  collected  and  now  hold.  I  told  them  I  should  not  pay 
over  6  1-4  cents,  as  if  I  sold  them  1  should  make  that  3-4  cent  for  my 
risk.  Now  I  have  charged  your  account  with  $03.58,  and  shall  deduct 
from  lot  of  cloakings,  or  you  can  direct  C.  &  R.  to  pay  over  that  anft 
to  me,  for  I  shall  not  allow  over  the  6  1-4  cents,  as  agreed,  and  should 
not  have  sent  the  note  had  I  noticed  how  it  was  billea  As  I  am  very 
sick  I  had  not  noticed  how  it  was,  but  as  it  is  I  get  nothing  for  the 
risk  I  run,  so  you  can  direct  whether  to  let  the  $63.58  stand,  or  to  have 
C.  &  R.  pay  it  over  to  me.  Let  me  know  by  return  mail,  and 
oblige. 

"  Yours  truly, 

"N.  E.  Taft. 
"  C." 

In  the  reply  of  the  plaintiffs,  dated  July  twenty-first,  they  refer  the 
defendant  to  Churchill  &  Reading  for  any  explanation  he  may 
desire. 

The  defendant  thereupon  wrote  to  the  plaintiffs  the  following 
letter : 

"  North  Oxford,  Mass.,  July  23,  1884. 
"  George  W.  Patton  &  Co. : 

"Sib— Your  favor  of  the  21st  at  hand.  The  trade  with  C.  & 
R.  was  to  be  6  1-4  cents,  4  months'  time.  Churchill  offered  to  put  in 
10  or  20  bales  at  $6.20  cash.  I  told  him  that  as  I  was  now  situated,  I 
could  not  pay  cash,  therefore  I  told  him  he  could  let  Doc.  Smith  have 
15  or  20  bales,  and  ray  offer  was  6  1-4  cents,  4  months'  time.  I  do  not 
want  to  pay  1  cent  pound  over  the  market,  and  do  not  propose  to : 
therefore  I  nave  charged  to  your  account  3-4  cent  collected  by  C.  &  R., 
and  if  it  is  not  satisfactory  you  can  return  my  note  and  hold  Doc 
Smith  for  payment  of  the  bill,  for  I  shall  never  be  holden  for  that  stock 
at  7  cents,  as  I  never  agreed  to  pay  but  6  1-4,  and  C.  &  Reading 
should  never  have  delivered  the  stock  to  Doc.  without  my  knowledge. 
They  took  the  responsibility,  and  all  I  want  is  terms  I  agreed  upon. 

"  Yours  truly, 

"N.  E.  Tapt. 
"C." 

The  plaintiffs,  under  date  of  July  twenty-fifth,  wrote  in  reply,  again 
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referring  the  defendant  to  Churchill  &  Reading.  They  say  :  "  Any 
charge  made  against  our  account  in  consequence  of  this  sale,  we  assure 
will  not  be  satisfactory,  and  will  not  be  submitted  to  for  a  moment. 
Tonr  redress,  if  you  are  entitled  to  any,  must  be  from  C.  &  K." 

It  also  appeared  from  the  defendant's  books,  which  were  kept  by 
Cargill,  the  defendant's  clerk,  that  the  goods  were  credited  to  the 
plaintiffs  on  July  9,  1884,  and  on  the  same  day  charged  to  Smith,  to 
whom  they  were  also  billed  by  the  defendant's  clerk,  who  had  charge  of 
his  business  at  the  mill  during  his  sickness,  and  that  said  goods  were  also 
credited  by  said  Smith  to  tlie  defendant  on  Smith's  books  with  the 
twelve  bales  of  rags  received  from  Churchill  &  Reading  upon  the  order 
of  the  so-called  Stone  lot. 

Concerning  the  original  conversation  with  Churchill,  the  defend- 
ant, Taft,  testified  that  he  looked  at  the  Patton  rags,  and  said  he  would 
make  an  offer  of  six  and  one-q uarter  for  twenty  or  t wen ty-fi  ve  bales.  Fou  r 
months  was  the  time.  Smith  was  with  us.  I  spoke  something  about 
to  let  Smith  have  ten  bales ;  then,  when  I  got  ready  to  go,  I  said  to 
Churchill,  if  Patton  accepts  my  offer  to  let  me  know  and  I  will  let  you 
know  where  to  ship  the  rags.  That  was  all  the  conversation  I  had 
before  signing  the  note.  He  further  testified  :  Soon  after  that  I  had  a 
carbuncle,  and  was  confined  to  the  house  and  bed  three  or  four  weeks, 
and  must  have  signed  the  note  then,  but  don't  remember.  Had  a  con- 
versation with  Patton  about  this  note  in  New  York,  think  in  August 
or  September.  Began  to  talk  why  he  did  not  send  the  note  back  to 
me.  He  said  he  wrote  Churchill  &  Reading  he  would  not  accept 
my  offer,  and  would  not  take  less  than  seven  cents.  I  said,  don't  that 
let  me  ont  of  the  contract  ?  He  said  I  had  got  to  look  to  Churchill  & 
Reading.  I  said  I  can't  do  it,  they  are  your  agents.  He  said  Churchill 
&  Reading  wrote  me  to  bill  them  at  six  and  one-quarter,  so  I  shouldn't 
know  any  thing  about  it.  He  said  he  should  not  do  any  thing  of  the 
kind,  that  he  hadn't  any  thing  to  do  with  Smith.  I  told  the  clerk, 
Cargill,  the  sum  and  substance  of  letters  to  be  written  Patton. 

Before  the  arguments  the  plaintiffs  asked  the  court  to  rule  that  upon 
evidence  the  defendant  had  shown  no  defense  to  the  action,  and  claimetl 
that  it  was  a  question  for  the  jury  to  say  whether  the  delivery  of  the 
goods  to  Smith  bound  the  plaintiff  upon  his  offer  under  the  circum- 
stances of  the  case.  The  court  declined  to  rule  as  requested.  In  reply 
to  inquiries  of  the  presiding  judge,  the  plaintiffs'  counsel  said  there  was 
no  dispute  that  the  plaintiffs  never  agreed  nor  authorized  anyone  to  sell 
their  clips  for  less  than  seven  cents  per  pound,  and  that  they  refused  to 
accept  the  defendant's  offer  of  six  and  one-quarter  cents,  or  to  sell  for 
less  than  seven;  and  also  that  the  defendant  never  offered  or  authorized 
any  one  to  offer  or  give  him  more  thau  six  and  a  quarter  cents  for  the 
clips,  and  that  he  repeatedly  refused  to  give  more  than  that ;  also  that 
all  the  consideration  of  the  note  except  $104.90  was  made  up  of  the 
supposed  price  of  the  goods,  which  the  defendant  understood  had  been 
sold  to  him  in  acceptance  of  his  offer.  Thereupon  the  judge  said  he 
should  rule  that  upon  these  facts  there  had  not  been  a  sale  of  the  goods 
when  the  note  was  signed,  and  that  it  was  without  consideration,  except 
for  the  sum  of  $104.90,  and  that  the  defense  of  a  want  or  failure  of 
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a  specific  portion  of  the  consideration  of  a-  note  might  be  set  np  in 
-defense,  as  well  as  an  entire  want  or  failure  of  consideration,  and  said 
he  would  save  the  plaintiffs'  exceptions  upon  these  rulings.  Under 
these  rulings  the  case  was  submitted  to  the  jury,  and  full  instructions 
upon  the  question  whether  there  had  been  a  ratification  by  the  defend- 
ant of  the  transaction,  whereby  the  plaintiffs  sought  to  charge  him  after 
he  knew  the  nature  of  it,  and  after  the  note  was  signed,  which  latter 
was  the  only  question  argued  to  the  iury.  To  the  rulings  and  refusal 
to  rule  stated  before  the  arguments  the  plaintiffs  excepted.  The  jury 
found  for  the  plaintiffs  for  $113  only. 

W.  A.  Gile,  for  plaintiff.  F  A.  OashiU  and  H.  F  Harris,  for 
defendant. 

C.  Allen,  J.  The  defendant  was  lending  his  credit  and  aid  to 
Smith,  in  the  purchase  of  rags,  and  held  from  Smith  certain  security 
for  liabilities  so  to  be  incurred,  and  was  to  receive  a  commission  on 
purchases.  Under  these  circumstances,  the  defendant  and  Smith 
examined  the  plaintiffs'  rags,  and  the  defendant  offered  six  and  a 
quarter  cents  per  pound  for  them ;  but  the  plaintiffs  refused  to  take  less 
than  seven  cents.  Smith,  afterward,  being  very  much  in  want  of  the 
rags,  made  a  separate  bargain  with  the  plaintiffs'  agent,  by  which  he 
should  take  them,  paying  in  cash  three-fourths  of  a  cent  per  pound,  and 
leaving  the  plaintiffs  to  charge  against  the  defendant  six  and  one-quarter 
cents  per  pound,  all  of  which  was  done.  In  order  to  hold  the  defend- 
ant as  bound  by  the  arrangement  made  in  his  absence,  it  was  necessary 
to  6how  either  authority,  or  knowledge,  or  a  subsequent  ratification.  It 
was  a  different  bargain  from  that  which  he  had  offered  to  make.  What 
he  had  proposed  to  the  plaintiffs  was,  to  pay  six  and  a  quarter  cents  per 
pound  ior  the  rags,  not  to  pay  that  sum  toward  the  price  of  them.  It 
is  true  that  the  sum  charged  to  him  was  no  more  than  he  offered  to 
pay.  It  may  also  be  true  that  his  security  from  Smith  might  not  be 
unpaired,  and  that  his  right  to  his  commission  from  bmith  would  not 
be  affected,  but,  nevertheless,  the  transaction  which  was  actually  entered 
into  was  not  that  contemplated  by  his  offer.  It  was  not  the  same  bar- 
gain. There  might  be  other  elements,  which  would  affect  his  willing- 
ness to  make  the  purchase,  besides  those  mentioned  above.  He  might 
think  Smith  unable  to  afford  to  pay  a  higher  price,  and  unable  to  carry 
on  his  business  successfully  at  such  an  increased  rate  for  rags,  so  that 
his  own  business  transactions  with  Smith  would  sooner  be  brought  to  a 
close,  or  would  be  injuriously  affected  otherwise.  He  might  be  a  pur- 
chaser of  rags  for  his  own  account,  and  have  an  interest  not  to  advance 
the  price  in  the  market.  However  this  might  be,  he  is  not  bound  by 
any  contract  not  made,  or  authorized,  or  ratified  by  himself.  The 
plaintiffs  conceded  at  the  trial  that  the  sale  to  Smith  was  different  from 
any  thing  consented  to  or  authorized  by  the  defendant  in  advance ;  and 
it  became  material  to  inquire  if  he  had  ratified  the  purchase  as  it  was 
made,  or  was  otherwise  bound  by  the  acts  of  any  one  having  authority 
to  bind  him. 

There  was  nothing  in  the  case  to  show  that  Cargill,  the  defendant^ 
clerk,  had  any  such  authority,  nor  was  it  so  contended  at  the  trial. 
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He  looked  after  the  mill,  kept  the  books,  and  wrote  letters ;  but  so  far 
as  appears,  he  did  not  buy  or  sell  for  the  defendant.  The  ane6tion  of 
ratincation  depended  on  acts  of  the  defendant  himself.  There  was 
evidence  bearing  on  this  question,  enough,  perhaps,  to  warrant  an  infer- 
ence by  the  jury  that  the  defendant  adopted  the  transaction.  But  the 
evidence  would  also  warrant  the  contrary  inference.  It  was  in  short  a 
matter  to  be  determined  as  a  question  of  fact,  and  a  verdict  either  way 
could  not,  in  the  evidence  reported,  be  deemed  to  be  without  sufficient 
support.  Merely  giving  the  note,  without  ad  verting  to  the  price  charged 
for  the  rags,  and  in  the  oelief  that  the  note  was  for  a  balance  justly  due 
from  the  defendant  to  the  plaintiff,  would  not  cut  off  the  defendant 
from  his  defense.  His  letters  tend  to  show  that  he  raised  the  objection 
two  days  after  the  note  was  given,  and  thenceforward  insisted  upon  it. 
In  the  letters  he  placed  his  objection  to  the  transaction  sometimes  upon 
one  ground,  and  sometimes  on  another ;  but  he  always  insisted  that  he 
was  not  bound,  and  would  not  assent  to  be  bound.  It  is  impossible  for 
us  to  say  that  there  was  a  ratification,  as  a  matter  of  law,  or  that  the 
jury  ought  to  have  found  one  as  a  matter  of  fact. 

The  defendant  in  his  letters,  sought  to  have  the  plaintiffs  change  the 
contract,  by  charging  only  six  and  a  quarter  cents  per  pound,  and  bv  giv- 
ing him  credit  for  the  other  three-fourths  of  a  cent  per  pound,  and  tnus  to 
bnng  the  price  down  to  what  he  had  offered.  The  plaintiffs  refused  to 
do  mis.  They  now  contend  that  they  ought  to  have  been  allowed  to 
recover  on  the  note,  deducting  therefrom  three-fourths  of  a  cent  per 
pound.  But  they  had  previously  refused  to  place  their  contract  on  this 
tooting,  and  insisted  upon  holding  the  defendant  responsible  for  the 
full  amount  Failing  in  this  endeavor,  they  had  no  contract  with  the 
defendant  in  respect  to  the  rags,  and  could  not  at  the  trial  properly 
ask  to  be  allowed  to  hold  him  upon  a  contract,  which  before  suit  he  was 
willing  to  make,  but  which  they  then  rejected. 

Nor  can  the  payment  by  Smith  be  considered  merely  as  a  bonus  paid 
to  induce  the  plaintiffs  to  make  the  sale  to  the  defendant  at  six  and  a 
quarter  cents.  The  sale  as  made  was  essentially  a  sale  at  seven  cents, 
and  to  call  it  a  sale  to  the  defendant  at  six  and  one-quarter  cents,  with  a 
bonus  paid  by  Smith  to  induce  the  plaintiffs  to  sell  to  the  defendant  at 
that  rate,  does  not  vary  its  character. 

The  verdict  of  the  jury  shows  that  the  rags  were  not  bought  by  the 
defendant,  but  by  Smith. 

Exceptions  overruled. 


Potter  v.  Mebeill. 

January  5,  1887. 
Will — Codicil — Tkubt  . 

The  testator  executed  a  will  in  which  he  provided  for  an  equal  division  of  his 
property  between  his  children,  taking  into  account  the  share  which  each  child 
nad  already  received.  The  will  contained  no  suggestion  as  to  their  heirs,  or  of 
any  trust.  Sixteen  days  after  the  execution  of  the  will  the  testator  executed  a 
codicil  containing  this  provision:  "All  sums  of  money  given  to  my  children  in 
my  said  will,  and  all  sums  paid  to  them  by  my  executors  under  said  will  are- 
given  to  them,  and  are  paid  to  them  for  the  benefit  of  their  heirs,  respectively, 
and  are  not  to  be  in  any  way  or  manner  liable  for  their  debts,  or  taken  by  their 
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respective  creditors,  if  any,  in  any  way  or  form."  Held,  that  no  trust  was 
intended  to  be  created  by  the  codicil,  and  that  the  testator  did  not  intend  to 
deprive  his  children  of  the  ownership  of  the  property  given  to  them  by  the  will, 
bat  rather  to  annex  to  such  ownership  a  condition  or  limitation,  to  which  condi- 
tion, however,  no  legal  effect  can  be  given. 

Bill  in  equity  for  instructions  as  to  the  construction  of  the  will  and 
codicil  of  Edward  Merrill,  late  of  New  Bedford,  of  which  the  plaintiffs 
are  executors.  Edward  Merrill  died  September  11,  1884,  leaving  a 
will  and  codicil,  which  were  duly  proved  and  allowed  by  the  probate 
court  on  October  3,  1884.  The  testator  left  six  children,  who  are  his 
heirs  at  law.  His  wife  died  before  him.  In  his  will,  after  giving  cer- 
tain specific  and  pecuniary  legacies  to  his  children,  $100  being  given 
to  his  son  Charles  R.,  in  the  sixth  clause,  the  testator  in  the  seventh 
clause  of  the  will  states  that  he  desires  in  the  disposal  of  his  property 
to  do  equally  with  all  his  children,  and,  as  he  has  made  advancements  to 
some  ot  them  in  different  amounts,  which  amounts  are  given  as  to  each 
of  five  children,  he  orders  and  directs  that  the  same  shall  be  taken  and 
considered  as  so  much  advanced  toward  their  shares  of  his  estate.  He 
then  provides  in  the  eighth  clause :  "  All  the  rest,  residue  and  remainder 
of  my  property,  and  estate  of  every  description,  real  and  personal,  after 
the  payment  of  my  debts,  I  give  and  devise  to  my  executors  hereinafter 
named,  and  to  the  survivor  of  them,  upon  the  following  trusts,  and  for  the 
following  purposes,  viz. :  The  said  executors,  and  the  survivor  of  them, 
shall  proceed  to  sell  by  public  or  private  sale,  as  soon  as  it  can  be  con- 
veniently done,  my  Mansion  House  and  lot  in  New  Bedford,  and  also 
my  household  furniture,  and  other  personal  propertv,  except  the  live 
stock  and  other  personal  property  on  the  Island  oi  Nashawana,  and 
shall  pay  over  tlie  proceeds  of  said  sales  to  my  children  Edward, 
Charles,  George,  Frank  and  Mary,  to  equalize,  so  far  as  said  proceeds 
will  go,  their  several  sums  with  the  amounts  charged  against  John,  in 
the  seventh  clause."  In  the  codicil  to  the  will  the  testator  declared 
that  "  all  sums  of  money  given  to  my  children  in  my  said  will,  and  all 
snms  paid  to  them  by  my  executors  under  said  will,  are  given  to  them, 
and  are  paid  to  them,  for  the  benefit  of  their  heirs  respectively,  and 
are  not  to  be  in  any  way  or  manner  liable  for  their  debts,  or  taken  by 
their  respective  creditors,  if  any,  in  any  way  or  form.  By  equalizing  * 
the  sums  in  the  seventh  clause:  "  I  mean  that  all  my  children  are  to 
receive  sums  equal  to  the  sum  therein  charged  against  John,  and  then 
they  are  to  receive  equally.'' 

In  pursuance  of  the  provisions  of  said  will  the  executors  sold  the 
Mansion  House  and  certain  furniture  referred  to  in  the  eighth  clause 
of  the  will,  and  have  certain  proceeds  of  sale  and  otherwise,  which 
they  were  proceeding  to  pay  over  to  his  children  Edward,  Mary, 
George,  Frank  and  Charles  in  equalization,  as  provided  in  said  will. 

The  heirs  of  the  testator's  children  appeared  and  claimed  that  the 
6ums  payable  as  above  should  not  be  payable  to  the  children  of  the 
deceased  in  their  own  right,  but  that  such  sums  are  receivable  only  as 
trust  funds  and  belong  to  trusts  under  said  will,  in  which  trusts  the 
grandchildren  of  the  testator  are  interested  as  beneficiaries.  The 
testator's  children,  on  the  contrary,  claimed  that  the  proceeds  of  sale 
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should  be  paid  to  them  respectively  free  of  any  trust.  At  the  hearing 
before  a  single  justice  the  case  was  reserved,  at  the  request  of  all  par- 
ties, for  the  consideration  of  the  full  court,  such  decree  to  be  made  as 
equity  may  require. 

T.  M.  Stetson,  for  children  of  the  testator.  C.  W.  Cliford  and  H. 
H.  Cra/pOy  for  other  defendants. 

C.  Allen,  J.  The  testator  left  six  children.  To  five  of  them  he  had 
made  advancements,  in  his  life- time,  differing  much  in  amounts.  To 
one  he  had  made  no  advancement.  The  will  contains  a  clear  expression 
of  the  testator's  wish  to  do  equally  with  all  his  children  ;  but  it  contains 
no  suggestion,  direct  or  remote,  of  grandchildren  or  of  his  children's 
heirs,  or  of  attaching  any  trust  to  the  bequests  to  his  children.  Sixteen 
days  after  the  execution  of  the  will  the  codicil  was  executed,  which 
contains  the  provision  out  of  which  the  question  now  arises.  This  pro- 
vision is  that  "  all  sums  of  money  given  to  my  children  in  my  said 
will,  and  all  sums  paid  to  them  by  my  executors  under  said  will,  are 
given  to  them  and  are  paid  to  them  for  the  benefit  of  their  heirs  respect- 
ively, and  are  not  to  be  in  any  way  or  manner  liable  for  their  debts,  or 
taken  by  their  respective  creditors,  if  any,  in  any  way  or  form." 

Taking  these  words  literally,  all  the  sums  of,  money  are  given  to  the 
testator's  children  for  the  benefit  of  their  heirs  respectively ;  and  prin- 
cipal as  well  as  income  is  included.  But  it  is  plain  that  the  testator  did 
not  by  this  brief  clause  mean  to  make  so  great  a  change  in  the  destina- 
tion of  his  property  as  to  cut  off  all  beneficial  interest  in  his  children, 
aud  to  say  that  whereas  by  the  will  every  thing  was  given  them  abso- 
lutely, now  by  the  codicil  all  this  should  be  changed  and  nothing  given 
to  them  beneficially,  but  every  thing  left  in  trust  for  their  heirs.  Indeed 
this  view  is  not  contended  for  in  the  argument.  The  counsel  for  the 
grandchildren  frankly  concedes  that  this  would  be  too  strong  a  con- 
struction to  ask  for,  and  he  contends  that  the  true  meaning  is  that  the 
income  should  go  to  the  testator's  children  for  their  lives  and  the  prin- 
cipal be  held  for  their  heirs.  He  concedes  also  that  this  result  can  only 
be  reached  by  establishing  a  trust,  since,  if  the  property  is  vested  abso- 
lutely in  the  children,  the  further  expressions  that  the  same  should  not 
be  liable  for  debts  or  taken  by  creditors  must  in  law  be  held  to  be 
simply  nugatory.     Broadway  Bk.  v.  Adams,  133  Mass.  170. 

There  is  no  clear  expression  of  an  intention  to  create  a  trust;  the 
word  "trust "  is  not  used.  This,  however,  would  not  be  decisive  if  a 
clear  intention  to  create  a  trust  could  be  found.  But  this  will  contains 
none  of  the  provisions  which  usually  accompany  the  creation  of  a  trust. 
No  suggestion  is  made  of  paying  the  income  to  the  testator's  children 
for  life  and  keeping  the  principal  for  their  heirs.  There  is  no  specifi- 
cation of  persons  to  take  the  remainder,  except  the  very  general  one  of 
"heirs."  It  is  at  present  uncertain  who  may  prove  to  be  the  children's 
heirs ;  it  may  be  their  issue,  in  the  case  of  the  sons,  or  their  wives,  or 
their  brothers  and  sisters.  It  is  more  probable  that  he  meant  that  the 
heirs  should  take  only  by  descent,  and  not  as  independent  legatees. 
The  testator's  purpose  seems  to  have  been  to  prevent  the  property  from 
going  to  his  children's  creditors,  but  not  to  benefit  the  children's  heirs, 
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to  the  exclusion  of  the  children  themselves.  This  purpose,  as  expressed 
in  the  codicil,  fell  short  of  creating  a  trust.  There  is  nothing  to  show 
that  the  testator  would  wish  to  go  so  far  as  would  be  necessary  in  order 
to  carry  out  his  purpose  of  securing  the  property  against  creditors.  He 
did  not  mean  to  cut  off  his  children.  Keading  the  will  and  the  codicil 
together,  the  latter  does  not  appear  to  be  a  revocation  of  the  will,  but 
rather  an  expression  of  his  purposes  and  hopes  in  making  it.  The  state- 
ment which  it  contains  is  a  general  and  sweeping  one,  applicable  to  all 
his  children  alike  and  to  all  sums  of  money  given  to  them  in  the  will. 
There  is  no  selection  of  any  particular  child  whose  share  for  special 
reasons  he  might  wish  to  put  in  trust,  but  all  his  children  come  within 
the  provision,  including  the  son,  to  whom  no  advancement  had  been 
made,  and  who  was  appointed  one  of  the  executors  with  a  request 
that  he  be  not  required  to  give  bond.  It  is  hardly  to  be  imag- 
ined that  the  testator,  so  soon  after  the  execution  of  his  will, 
would  mean,  by  so  short  and  vague  a  provision  in  a  codicil,  to 
make  so  radical  a  change  in  the  disposition  of  his  property  and  pnt 
his  whole  estate  in  trust  for  the  benefit  of  his  children's  heirs.  More- 
over this  would  fail  to  make  the  contemplated  equalization  of  his  gifts 
to  his  children.  To  tie  up  the  shares  under  the  will  in  trusts,  when 
the  advancements  to  fiVe  of  his  children  of  widely  different  sums  have 
been  free  from  any  trust,  would  not  put  them  all  on  an  equality. 
Besides  this  would  also  effect  a  revocation  of  the  bequest  of  $100  to 
Charles,  which,  if  intended,  would  more  naturally  have  been  mentioned 
expressly.  It  is  also  to  be  observed  that  the  construction  contended  for 
would  by  no  means  have  the  effect  entirely  to  cut  off  the  children's 
creditors,  but  would  leave  the  income  of  the  property  still  open  to  be 
reached,  and  so  this  would  not  fulfill  the  purpose  of  tne  testator. 

On  the  whole,  without  going  into  further  details,  it  seems  to  us  that 
the  testator  did  not  mean  to  deprive  his  children  of  the  ownership  of 
the  property  given  to  them  by  the  will,  but  rather  to  annex  to  such 
ownership  a  condition  or  limitation  to  which  no  legal  effect  can  be 
given. 

Decree  accordingly. 

Hamlin  v.  New  Bedford. 

January  5.  1887. 

Emotsnt  Domain  —  Costs. 

The  statute  giving  costs  to  the  prevailing  party  in  civil  actions  does  not  apply 
to  a  proceeding  to  assess  damages  to  a  property-owner  for  land  taken  under  the 
provisions  of  chapter  176,  act  of  1883. 

If  the  property-owner  is  entitled  to  costs  in  any  event  it  is  only  by  virtue  of. 
and  under  the  conditions  prescribed  in  Public  Statutes,  chapter  49,  section  105 

The  first  of  these  cases  was  a  petition  brought  in  the  superior  court 
for  the  assessment  of  damages  for  the  taking  of  land  by  the  respondent, 
under  the  provisions  of  chapter  176,  section  2  of  the  acts  of  1883.  No 
answer  was  filed  by  the  respondent.  At  the  trial  of  the  case  in  the 
superior  court,  it  appeared  that  no  agreement  had  been  made  between 
the  parties  as  to  the  amount  of  the  damages,  as  in  the  statute  provided, 
and  no  award  was  made  by  the  city.     The  jury  returned  a  verdict  fur 
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the  petitioner  in  the  sum  of  $4,292.77,  and  judgment  for  the  petitioner 
was  entered  for  that  sum.  Costs  were  taxed  by  the  clerk  for  the 
petitioner,  and  the  items  of  taxation  were  not  disputed  by  the  respond- 
ent, although  the  respondent  claimed  that  no  costs  were  properly  tax- 
able in  said  case.  The  respondent  appealed  from  the  taxation,  and 
said  costs  were  disallowed  by  the  court,  which  ruled  that  the  petitioner 
was  not  entitled  to  recover  said  costs.  The  petitioner  alleged  excep- 
tions to  this  ruling  and  appealed. 

The  second  case  was  a  petition  for  damages  to  the  petitioner's  estate, 
brought  by  the  petitioner  for  the  laying  out  by  the  respondent  of  a 
way  of  said  city,  wholly  over  tide  water  in  the  Acusnnet  river,  a 
navigable  river. 

The  petitioner  was  awarded  $200  damages  in  the  lay  out  of  said  way 
by  the  proper  anthorities  of  the  city..  On  the  trial  of  the  case  the 
jury  returned  a  verdict  of  $177.57,  being  less  than  the  amount  awarded 
the  petitioner.  The  clerk  taxed  the  costs  for  the  respondent.  From 
such  taxation  the  petitioner  appealed,  and  upon  hearing,  the  court 
affirmed  said  taxation  and  ordered  judgment  on  the  verdict  for  the 
petitioner  and  for  the  respondent  for  his  costs.  The  petitioner  alleged 
exceptions  to  the  last-named  order  of  the  court. 

J.  M.  Morton  and  H.  M.  Knowlton,  for  petitioner.  T.  M.  Stetson 
and  L.  Le  B.  Holmes,  for  respondent. 

Gakdnbb,  J.  The  city  of  New  Bedford  was  authorized  by  act  of 
1883,  chapter  176,  to  build  a  highway  over  the  tide  waters  of  Acushnet 
river  and  to  take  lands  adjoining  the  same,  "  for  the  preservation  of  the 
health  of  the  said  city,"  subject  to  the  provisions  of  chapters  19  and  51  of 
the  Public  Statutes.  By  the  same  act,  "  if  a  person  whose  land  is 
taken  shall  agree  with  the  city  as  to  the  amount  of  damages,  it  shall  be 
paid  forth witn ;  if  not,  he  may  at  any  time  within  a  year  petition  the 
superior  court,  and  proceedings  shall  be  the  same  as  in  the  case  of  lands 
taken  for  the  laying  out  of  highways,"  etc.,  etc  The  statute  which 
gives  costs  to  the  party  prevailing  in  civil  actions  does  not  apply  to 
cases  of  this  natnre.  Hampshire  <&  Hampden  Canal  Co.  v.  Ashley ■, 
15  Pick.  496 ;  Williams  v.  Tcmnton,  126  Mass.  287  ;  Oiford  v.  Dart- 
mouth,  129  id.  135  ;  Dickinson  v.  Amherst,  139  id.  212. 

In  the  first  case  it  appeared  at  the  trial  that  no  agreement  had  been 
made  between  the  parties  as  to  the  amount  of  damages  as  provided  in 
the  act  of  1883,  and  that  no  award  had  been  made  t)y  the  city.  The 
Public  Statutes,  chapter  49,  section  105,  provide  that  when  an  applica- 
tion is  made  for  a  jury  to  the  superior  court  "  after  an  award,  the  party 
in  whose  favor  the  award  was  made  shall  recover  his  costs,  if  upon  the 
trial  damages  are  increased  beyond  the  award,  otherwise  he  shall  pay 
costs."  If  the  petitioner  is  entitled  to  costs,  it  would  be  under  this 
section,  for  neither  by  the  act  of  1883,  nor  by  any  other  statute,  can  he 
recover  costs. 

The  /»ase  does  not  show  that  the  question  of  damages  was  considered 
bv  the  city,  or  that  they  refused  to  render  damages  to  the  petitioner. 
From  all  that  appears  in  the  bill  of  exceptions  the  petitioner  may  have 
commenced  his  proceedings  in  the  superior  court,  without  any  applica- 
tion to  the  city,  by  verbal  or  written  petition,  for  damages.  The  city 
Vol.  IX.— 29 
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was  not  absolutely  required  by  statute  to  make  an  award.  The  petitioner 
could  go  to  the  superior  court  for  a  jury  without  any  award  being 
rendered  bv  the  city,  for  him  or  against  him.  The  fact  that  no  award 
was  made  is  not  equivalent  to  an  award  that  no  damages  were  sustained, 
as  in  the  case  of  Monagle  v.  County  Commissioners,  3  Cush.  360,  and 
other  similar  cases.  In  that  case  the  statute  provided  that,  if  damage 
be  sustained  by  any  person  in  his  property,  the  county  commissioners 
shall  estimate  and  return  the  same.  It  was  held  by  the  court  that  if  no 
damage  be  returned,  the  conclusion  is,  that  in  the  judgment  of  the  com- 
missioners none  had  been  sustained;  that  it  was  a  judgment  against 
his  claim  for  any  damages,  and  if  a  party  was  aggrieved  by  such  judg- 
ment, it  came  within  the  statute.  See,  also,  Meadmg  dk  Eaton  v. 
Counto  Commissioners,^  Gray,  112;  and  HUdredth  v.  Lowell,  11  id.  352. 

In  the  case  at  bar  no  such  inference  as  was  found  in  the  above-cited 
case  can  be  drawn  from  the  fact  that  the  city  made  no  award  of  dam- 
ages to  the  petitioner.  There  is  no  provision  of  law  that  the  award  of 
the  city  must  precede  the  petitioner's  application  for  a  jury.  The  case 
is  not  brought  within  the  provisions  of  tne  Public  Statutes,  chapter  49, 
section  105,  and  the  petitioner  is  not  entitled  to  costs. 

In  the  second  case  an  award  was  made  by  the  city,  and  upon  the 
trial  before  a  jury  a  verdict  was  returned,  which  was  less  in  amount 
than  the  award  of  damages  made  by  the  city.  This  case  is  clearly 
within  the  statute.     Pub.  Stats.,  chap.  49,  §  105. 

Exceptions  in  each  case  overruled. 


CUMMINGS  V.   CUMMINGS. 
January  8,  1887. 

Husband  and  Wife — Executor  and  Administrator  —  Accounting. 

At  common  law  the  husband  had  the  right  to  make  the  wife's  choses  in  action 
his  own  by  reducing  the  same  to  possession,  and  her  money  became  absolutely 
his  own.     That  was  the  law  of  this  Commonwealth  in  1852.* 

The  subsequent  legislation  affecting  the  rights  of  married  women  can  have 
no  effect  upon  such  rights,  as  between  husband  and  wife,  as  had  become  vested 
prior  thereto. 

It  is  for  the  probate  court,  in  the  first  instance,  to  determine  for  what  the 
executor  shall  account,  and  whether  he  has  failed  in*his  duty  to  compel  others 
to  account,  and  this  court  has  no  jurisdiction  to  compel  a  party  to  account  for 
money  due  the  estate  in  advance  of  any  proceedings  in  the  probate  court  for  that 
purpose. 

Bill  in  equity  to  recover  certain  shares  of  bank  stock.  The  opinion 
states  the  cafee. 

C.  A.  Taber  and  G.  F.  Tucker,  for  plaintiff.  C.  C.  Powers,  for 
defendant. 

Devens,  J.  This  is  a  bill  in  equity,  brought  by  the  widow  of 
Joseph  Cummings  against  Clara  A.  Smith  and  Joseph  II.  Cummings, 
both  of  whom  are  children  of  Joseph  Cummings  by  a  marriage  previ- 
ous to  that  with  the  plaintiff.  The  defendant  Joseph  H.  Cummings 
is  also  the  executor  of  his  father's  will.  By  the  bill,  the  plaintiff  seeks 
to  recover  certain  shares  of  bank  stock,  or  the  value  thereof,  bequeathed 
to  Mary  A.  Wixon,  a  daughter  of  Joseph  Cummings,  and  of  the  plain- 

*See  Robins  v.  McClure,  100  N.  Y.  828;  8.  C,  8  East.  Rep'r,  115. 
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tiff,  which  shares  have  been  transferred  to  Wixon  by  the  defendant 
Joseph  H.  Oommings,  as  executor,  the  plaintiff  claiming  that  the  same 
were  her  sole  property.  By  the  bill  the  plaintiff  also  seeks  to  recover 
the  share  which  sne  claims  to  be  entitled  to,  as  widow,  in  certain  other 
personal  property  alleged  to  be  a  part  of  the  estate  of  Joseph  Cum- 
mings, now  in  the  possession  of  the  defendants,  or  of  one  of  them. 
WhSe  the  plaintiff  was  provided  for  by  her  husband's  will,  she  has 
waived  this  provision.  Different  considerations  apply  to  these  two 
elasses  of  claims.  With  the  bank  stock  the  defendant  Clara  A.  Smith 
is  not  shown  to  have  had  any  connection.  It  consisted  of  the  shares 
in  the  Chelsea  National  Bank,  which  were  by  the  will  bequeathed  to 
Mary  A.  Wixon,  and  were  afterward  transferred  by  Joseph  H.  Cum- 
mings, as  executor,  to  Wixon.  The  plaintiff  was  married  to  Joseph 
Cummings  in  1852.  There  was  no  ante-nuptial  contract  in  regard  to 
her  property.  She  had  several  thousand  dollars  in  money,  and,  in  1856, 
bought  ten  shares  in  the  Tradesmen's  Bank  of  Chelsea.  The  certificate 
was  taken  in  the  name  of  Joseph  Cummings,  but  was  kept  by  her,  and, 
in  1859,  he  gave  her  a  paper  by  which  he  stated  that  the  certificate 
was  purchased  with  her  money,  and  promised  to  transfer  it  "  to  her 
heirs  and  executors."  In  1864  the  bank  became  the  First  National 
Bank  o  f  Chelsea,  and  on  November  3,  1879,  upon  his  written  state- 
ment that  the  old  certificate  in  the  Tradesmen's  Bank  was  lost  or 
stolen,  Joseph  Cummings  received  from  the  Chelsea  National  Bank 
the  certificate,  the  value  of  which  is  here  in  controversy,  he  giving  a 
bond  of  indemnity  against  any  claim  on  the  old  certificate.  The  old 
certificate  was  retained  by  the  plaintiff,  who  does  not  appear  to  have 
known  that  the  new  certificate  was  issued  until  after  the  death  of  her 
husband.  The  dividends  on  these  stocks  were  for  a  time  collected  for 
Mrs.  Cummings  by  one  Young,  her  brother-in-law,  who  had  originally 
bought  the  stock  with  her  money.  Subsequently  they  were  collected 
by  Joseph  Cummings,  and  used  by  him  tor  his  own  purposes.  In 
these  latter  dividends  the  plaintiff  never  claimed,  and  does  not  claim, 
any  interest.  By  the  bank  Joseph  Cummings  was  always  treated  as 
the  owner  of  the  stock. 

By  the  common  law,  which  was  the  law  of  the  Commonwealth,  when 
the  rights  of  the  plaintiff  and  her  husband  in  regard  to  her  property, 
were  fixed  by  her  marriage,  the  husband  had  the  right  to  make  the 
wife's  choses  in  action  his  own  by  reducing  the  same  to  possession,  and 
her  money  became  absolutely  his  own.  Ames  v.  Chew,  5  Mete  320 ; 
Dunn  v.  Sargent,  101  Mass.  336-339.  He  held  the  absolute  legal  title 
to  these  shares,  and  the  only  question  that  can  be  suggested  is  whether 
he  elected  to  hold  them  by  virtue  of  his  right  as  husband,  and  did  such 
acts  as  to  manifest  and  fix  that  election.  The  subsequent  legislation 
which  since  1852  has  so  much  changed  the  rights  of  married  women 
in  regard  to  property,  has  no  effect  upon  the  case  at  bar.  It  does  not 
assume  to  take  away  any  rights  already  vested  in  the  husband.  No 
reduction  to  possession  by  the  husband  was  necessary  when  the  certifi- 
cate was  originally  given  in  his  name,  and  he  was  accepted  by  the  bank 
as  the  owner  of  the  stock.  It  is  true  that  the  original  certificate 
remained  in  the  possession  of  the  wife,  but  the  control  he  exercised  over 
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the  stock  was  absolute,  and  under  these  circumstances  her  possession  of 
the  original  certificate  must  be  treated  as  his.  No  stronger  act  could 
certainly  have  been  done  by  the  husband  in  assertion  of  his  right  in 
this  stock  than  his  taking  the  second  certificate  in  the  new  bank  in  his 
own  name ;  which  latter  certificate  never  passed  into  the  hands  of  the 
wife.  "When  this  certificate  was  obtained  it  is  probable,  as  he  stated, 
that  the  original  certificate  had  been  lost  or  stolen,  that  he  was  ignorant, 
or  had  forgotten  that  his  wife  had  it,  but  if  he  knew  that  she  had  it, 
this  fact,  together  with  the  fact  that  he  indemnified  the  bank  against 
it,  only  more  strongly  show  his  intention  to  reduce  the  shares  to  his 
own*  possession.  It  would  not  be  easy  to  conceive  any  stronger  asser- 
tion of  right  over  the  property  by  the  husband  than  holding  the  stock 
by  a  certificate  in  his  own  name,  conducting  himself  as  the  owner  in 
his  relation  with  the  bank,  receiving  the  income,  using  it  for  his  own 
purposes  without  objection  from  the  wife,  and  finally  his  disposition  of 
the  shares  by  will.     Dunn  v.  Sargent,  vbi  supra. 

Nor  can  this  claim  be  enforced  upon  the  ground  that  he  held  this 
property  in  trust  for  the  wife  by  reason  of  the  writing  given  her  in 
1859.  In  this  paper  he  acknowledges  that  the  shares  were  purchased 
with  her  money,  and  agrees  to  transfer  them  to  her  heirs  and  executors. 
This  paper,  executed  after  this  property  vested  in  him,  cannot  make 
him  a  trustee  for  the  plaintiff.  There  was  no  consideration  for  it,  as 
he  had  already  reduced  her  property  to  possession.  Even  if  it  were 
enforceable  as  a  trust,  it  was  not  one  for  the  benefit  of  the  plaintiff 
personally,  and  the  testator  has  by  his  will  transferred  the  shares  to  her 
only  child. 

The  second  class  of  claims  sought  by  the  plaintiffs  to  be  recovered 
stand  upon  different  grounds.  By  tnis  bill  the  plaintiff  seeks  to  recover 
her  share  of  certain  property  which  she  claims  should  be  held  to  be  the 
property  of  the  testator.  Certain  property  was  transferred  before  his 
decease,  by  Joseph  Cummings,  to  his  children,  the  two  defendants, 
Smith  and  Cummings  receiving  in  return  an  authority  to  draw  the 
dividends  thereon  during  his  life.  Joseph  Cummings  was  of  sound 
mind,  and  is  found  not  to  have  been  unduly  influenced  in  this  trans- 
action. His  object  in  giving  the  property  to  his  children  by  his  former 
marriage  was  that  his  wife  should  not  receive  her  distributive  share  as 
his  widow,  as  he  believed  her  sufficiently  provided  for,  and  also  that 
her  daughter  —  who  was  also  the  daughter  of  Cummings  —  would 
inherit  or  receive  by  will  from  her  mother,  finally  as  mum  or  more 
than  he  gave  to  his  other  children. 

In  addition,  the  plaintiff  makes  a  further  claim  that  a  note  given  by 
Joseph  H.  Cummings  to  his  father  Joseph,  which  note  was  afterward 
destroyed,  should  be  accounted  for  and  paid,  and  seeks  her  proportion 
thereof  as  widow. 

We  have  no  jurisdiction  of  these  claims  as  thus  presented.  They 
are  within  the  jurisdiction  of  the  probate  court  only.  It  is  for  that 
court,  in  the  first  instance,  to  determine  for  what  the  executor  shall 
account,  and  if  there  are  others  who  should  account  to  the  estate,  to 
determine  whether  the  executor  has  failed  in  duty  in  neglecting  to 
compel  them  to  do  so,  and  in  a  proper  case  to  grant  leave  to  sue  the 
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executor's  bond.  Nor  could  any  one  interested  in  the  estate  of  a 
deceased  person,  even  if  it  were  clear  that  there  was  an  amount  of 
property  which  should  be  accounted  for,  bring  an  action  for  her  share 
thereof  against  the  executor,  except  after  a  decree  of  distribution. 

As  no  other  objection  was  taken  to  the  form  of  the  bill  on  account 
of  parties  or  otherwise,  none  has  been  considered.    The  result  is 

Bill  dismissed. 


Smith  v.  Osborn. 

January  5, 1887. 

Damages— Breach  of  Contract— Remote. 

It  is  not  sufficient  to  entitle  a  party  to  recover  for  an  injury  sustained  by  him 
that  he  show  simply  that  the  defendant's  conduct  was  the  remote  cause  which 
produced  the  injury;  but  he  must  go  further  and  show  that  it  was  the  approxi- 
mate cause.*  • 

Bill  in  equity,  brought  in  the  superior  court,  by  the  plaintiff,  a  part- 
owner  of  the  whaling  bark  " Clcvrice"  of  Edgartown,  against  the 
defendant,  who  was  owner  of  the  remainder,  as  also  the  agent  and 
managing  owner  of  the  bark,  for  an  account  of  the  profits  of  the  voyage. 

The  defendant  answered  among  other  things  that  the  plaintiff,  wno 
was  captain  of  the  bark,  failed  to  perform  his  part  of  the  contract 
made  by  the  parties  with  reference  to  the  management  of  the  vessel. 
The  case  was  referred  to  a  master,  who  found  for  the  plaintiff  in  the 
sura  of  $935.25,  but  that  the  leaving  of  the  bark  by  the  plaintiff  at 
St.  Helena  was  a  breach  of  his  contract,  and  allowed  the  sum  of  $300 
to  be  recouped  on  account  thereof.  The  master  refused,  however,  to 
allow  the  sum  of  $250  to  be  recouped  for  damages  to  the  defendant, 
arising  from  expenses  incurred  by  the  discharge  of  the  first  mate,  who 
left  the  vessel  at  the  port  of  St.  Helena,  at  the  same  time  that  the 
plaintiff  left  her.  The  defendant  sought  to  offset  this  sum,  as  damages, 
resulting  from  the  breach  of  the  plaintiffs  contract.  The  first  mate 
bad  no  right  by  his  contract  of  shipment  to  be  discharged  at  St.  Helena, 
but  as  found  by  the  master  was  discharged  at  the  time  the  plaintiff 
left  the  bark  for  the  reason  that  the  plaintiff  left  and  for  no  other 
reason.  Both  the  plaintiff  and  the  defendant  alleged  exceptions  to  the 
master's  report.  The  exceptions  were  overruled  by  the  superior  court, 
which  asked  a  decree  for  tne  plaintiff  in  the  sum  of  $673.47,  and  the 
defendant  appealed. 

0.  T.  Eonney,  J.  N.  Pierce  and  A.  B.  CoUma,  for  plaintiff.  F.  C. 
8.  Bartlett,  for  defendant. 

Gardner,  J.  The  only  question  in  this  case  presented  to  us  is, 
whether  the  act  of  the  captain  in  breaking  his  contract  and  leaving  the 
bark  at  St.  Helena  was  the  direct  and  consequential  cause  of  the  mate 
procuring  his  discharge  and  leaving  her  at  the  same  place.  The  defend- 
ant contends  that  the  amount  of  damages  sustained  by  him  in  con- 
sequence of  the  discharge  of  the  first  mate  of  the  vessel  should  be 
allowed  the  defendant  in  recoupment  against  the  plaintiff's  claim  on 
account  of  the  plaintiff's  breach  of  his  contract. 

*  Boyd  v.  Meighan  (N.  J.),  5  East.  Rep'r,  781,  788,  note. 
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The  captain's  contract  with  the  owners  was  distinct  and  separate 
from  that  of  the  mate's  with  the  owners.  They  were  not  connected,, 
nor  were  they  dependent  upon  each  other.  The  master  could  have 
thrown  up  his  contract,  and  it  would  have  had  no  effect  upon  the 
mate's  contract  The  fact  of  the  master  leaving  the  vessel  may  have 
remotely  contributed  to  the  mate's  leaving.  But  this  is  not  sufficient. 
In  general  the  parties  are  deemed  to  have  contemplated  only  the  dam- 
ages and  interest  which  the  creditor  might  suffer  from  the  non-perform- 
ance of  the  obligation  in  respect  to  the  particular  thing  which  is  the 
object  of  it,  and  not  such  as  may  have  oeen  incidentally  occasioned 
thereby.     Pothier  Oblig.,  pt.  1,  cnap.  2,  art.  3. 

The  discharge  of  the  mate  at  St.  Helena  was  not  caused  by  the  cap- 
tain leaving  the  bark,  in  any  such  sense  as  to  render  the  captain  liable 
therefor.  The  damages  to  the  defendant  were  not  consequent  upon 
the  captain's  leaving,  and  were  too  remote  to  be  allowed  in  recoupment 
The  captain's  breach  of  his  contract  was  not  the  proximate  cause  of 
the  mate  breaking  his  contract,  or  of  his  obtaining  his  discharge. 
Tutem  v.  Hurley,  98  Mass.  211 ;  Ooddard  v.  Barnard,  16  Gray,  205  ; 
Fox  v.  Harding,  7  Cush.  516. 

Decree  of  superior  court  affirmed. 


NEW  JERSEY  COURT  OF  CHANCERY. 


Davben  v.  "White 

Deed— Capacity  to  Execute. 

In  a  case  where  incapacity  is  alleged,  bat  no  fraud  is  charged,  the  test  is,  did 
the  person  whose  act  is  brought  in  judgment  possess  sufficient  ability,  at  the 
time  he  did  the  act,  to  understand,  in  a  reasonable  manner,  the  nature  and  effect 
of  his  act?    If  he  did,  his  act  is  valid. 

On  final  hearing  on  bill  and  answer  and  proofs,  taken  in  open  court. 

John  W.  Herbert,  for  complainant.  Robert  I.  Hopper,  for  defend- 
ant 

Van  Fleet,  V.  C.  The  complainant  seeks  a  decree  nullifying  a 
deed  made  by  her  mother  to  her  sister.  Two  grounds  are  alleged, — 
undue  influence  and  incapacity.  The  mother,  Catharine  Mclnernev, 
had  had  four  children,  three  daughters  and  one  son.  The  son  died  in 
the  life-time  of  his  mother,  leaving  three  children.  The  mother  pur- 
chased a  lot  in  the  city  of  Paterson,  with  a  small  house  on  it,  in  April, 
1869,  at  a  cost  of  $1,400.  She  paid  $1,100  in  cash,  and  assumed  the 
payment  of  a  mortgage  of  $300.  She  subsequently  paid  the  mort- 
gage. She  and  her  daughter  Anna  White,  the  defendant  in  this  case, 
took  possession  of  the  house  and  lot  soon  after  the  purchase,  and  con- 
tinued to  live  there  together  up  to  the  time  of  the  mother's  death.  The 
other  children  had  married  and  left  home,  and  gone  out  to  do  for  them- 
selves prior  to  the  purchase.  Anna  worked  for  wages,  both  before  and 
after  the  purchase  of  the  house  and  lot,  most  of  the  time  in  the  silk 
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mills  of  Patereon,  and  gave  all  her  wages  to  her  mother,  and  her 
mother  in  return  provided  her  with  food  and  clothing.  Anna  also 
assisted  her  mother  in  the  housework.  Daring  the  last  years  of  her 
mother's  life  Anna  did  the  most  of  the  housework,  at  the  least  the 
hardest  part  of  it.  She  did  not  marry  until  after  her  mother's  death. 
Her  mother  had  an  attack  of  paralysis  on  the  27th  of  January, 
1879;  it  was  partial,  involving  only  one  side;  she  was  then  about 
seventy-seven  years  of  age;  she  conveyed  her  house  and  lot  to  Anna 
on  the  31st  of  January,  1879,  and  died  intestate  on  the  fourth  of  Feb- 
ruary following.  The  house  and  lot  constituted  substantially  her 
whole  estate.  The  complainant  was  in  her  mother's  house  when  the 
deed  was  executed,  and  though  she  says  she  was  not  present  at  its  exe- 
cution, it  appears  that  she  was  informed,  on  the  day  of  its  execution, 
that  it  had  been  executed.  She  claims  to  have  known  just  what  her 
mother's  mental  and  physical  condition  was  when  the  deed  was  exe- 
cuted. Her  bill  in  this  case  was  not  filed  until  November  1, 1882,  and 
not  until  after  the  person  who  drew  the  deed,  was  present  at  its  exe- 
cution, and  took  her  mother's  acknowledgment  was  dead. 

There  is  no  proof  of  undue  influence ;  on  the  contrary,  the  evidence 
shows  that  the  mother,  from  the  time  she  acquired  title,  entertained  a 
fixed  purpose  of  passing  the  house  and  lot  to  Anna  when  she  needed 
them  no  longer  herself.  She  said,  very  soon  after  making  the  pur- 
chase, that  she  had  bought  the  house  ana  lot  for  Anna,  and  continued, 
from  time  to  time  after  that  up,  until  her  last  sickness,  to  declare  to  her 
acquaintances  that  she  wanted  Anna  to  have  all  she  had  when  she  was 
done  with  it 

The  reason  she  gave  why  she  wanted  Anna  to  have  all  and  others 
nothing  were,  the  others  nad  left  her  and  gone  out  to  do  for  them- 
selves; some  of  them  had  abused  her;  none  of  them  had  done  any 
thins  for  her,  while  Anna  had  remained  with  her,  had  always  been  a 
good  worker  and  given  her  all  her  wages,  and  been  satisfied  with  what 
fine  allowed  her.  The  mother's  desire,  therefore,  that  Anna  should 
have  all  was,  under  the  circumstances,  perfectly  natural  and  proper. 
Anna's  wages  had  assisted  her  mother  in  paying  for  the  house  and  lot, 
and  during  the  last  year  of  the  mother's  life  constituted  their  principal 
means  of  support.  The  daughter,  after  attaining  her  majority,  was  con- 
tent, to  please  her  mother,  to  remain  subject  to  her  mother's  control,  as 
though  sne  was  still  under  age.  A  stronger  exhibition  of  filial  duty  is 
rarely  seen,  and  the  mother  would  have  been  insensible  to  the  first 
claims  of  a  remarkable  display  of  filial  affection  if  she  had  not  felt  a 
strong  desire  to  prefer  Anna,  in  the  distribution  of  her  bounty,  over 
her  other  children. 

There  is  evidence  tending  to  show  want  of  capacity.  The  test  in  the 
class  of  cases  to  which  this  case  belongs  is,  did  the  person  whose  act  is 
brought  in  judgment  possess  sufficient  ability,  at  tne  time  he  did  the 
act,  to  understand,  in  a  reasonable  manner,  the  nature  and  effect  of  his 
act,  or  the  business  he  was  transacting  ?  If  he  did,  his  act  is  valid.  He 
may  have  been  old,  or  enfeebled  by  disease,  or  irrational  upon  some  sub- 
jects, yet  if  he  had  sufficient  ability  to  comprehend,  in  a  reasonable 
manner,  what  he  was  doing,  his  act  will  bind  him.     This  is  the  rule  in 
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the  absence  of  fraud,  and  this  is  the  rule  which  must  govern  this  case, 
for  there  is  no  evidence  here  which  will  warrant  even  a  suspicion  of 
fraud.  Lozear  v.  Shields,  8  C.  E.  Gr.  509  ;  Eaton  v.  Eaton,  8  Vr.  108; 
Sill  v.  Day,  7  Stew.  150.  The  complainant  and  two  other  witnesses 
swear,  that  ou  the  day  the  deed  in  question  purports  to  have  been 
executed,  Mrs.  Mclnerny  was  in  a  state  of  almost  total  unconsciousness, 
and  that  she  had  so  far  lost  the  power  of  speech  as  to  be  unable,  even 
when  partially  conscious,  to  make  known  her  wants  and  desires.  The 
decided  weight  of  the  testimony,  however,  shows  that  their  statements 
in  this  regard  are  not  true.  Tne  physician  who  attended  Mrs.  Mc- 
Inerney  swears  that  he  saw  her  on  the  day  the  deed  was  executed,  and 
that  he  discovered  nothing  which  led  him  to  believe  that  her  mind  was 
not  in  its  ordinary  condition.  He  says  he  made  inquiries  of  her  respect- 
ing her  physical  condition,  which  she  understood  and  answered.  He 
testified  on  the  call  of  the  complainant,  Mrs.  Mclnerney's  grandson, 
Thomas  Mclnerney,  staid  witH  her  during  the  night  of  the  day  on  which 
she  executed  the  deed.  He  says,  during  the  night  he  lay  down  on  the 
floor  along  side  of  the  stove,  and  that  as  soon  as  his  grandmother 
observed  what  he  had  done,  she  told  him  to  get  up  and  go  up  stairs  and 
go  to  bed,  that  if  he  remained  there  he  would  take  cold.  Several  other 
persons  who  saw  and  conversed  with  Mrs.  Mclnerney  during  her  last 
sickness,  both  before  and  after  the  execution  of  the  deed,  state  facts 
and  circumstances  which  they  swear  occurred  in  their  interviews  with 
her,  which,  if  true,  demonstrate,  very  clearly,  that  while  her  physical 
powers  were  seriously  impaired,  she  had  the  full  use  of  her  mind,  and 
was  then  quite  as  competent  mentally  to  make  a  valid  disposition  of 
her  property  as  she  ever  was.  The  case  made  against  capacity  by  the 
complainant's  proofs  is  at  best  quite*  dim  and  undeterminate.  In  my 
judgment,  when  the  proofs  in  support  of  capacity  are  contrasted  with 
the  proofs  against  capacity,  no  ground  whatever  is  left  for  doubt  that 
the  deed  in  question  was  the  act  of  a  sound  mind. 
The  complainant's  bill  must  be  dismissed,  with  costs. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


Dunn  v.  Dunn. 

November,  1886. 

When  two  parties  occupy  to  each  other  a  confidential  relation,  and  a  sale  is 
made  by  the  party  reposing  confidence,  to  the  party  in  whom  confidence  is  reposed, 
equity  raises  a  presumption  against  the  validity  of  the  transaction  ;  to  sustain  the 
sale,  the  buyer  must  show  affirmatively  that  the  transaction  was  conducted  in 
perfect  food  faith,  without  pressure  of  influence  on  his  part,  and  with  complete 
knowledge  of  the  circumstances  and  entire  freedom  of  action  on  the  part  of  the 
seller ;  and  when  the  confidential  relation  is  that  of  attorney  and  client,  the 
attorney,  who  buys,  must  show  that  he  gave  his  client,  who  sells,  full  information 
and  disinterested  advice. 

When  the  requisites  which  equity  exacts  to  sustain  snch  a  transaction  are  not 
made  to  appear,  it  must  be  adjudged  invalid. 

The  owner  of  a  mortgage  having  sold  it  to  H. ,  her  attorney,  under  circumstances 
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which  would  have  enabled  her  to  avoid  the  sale,  assigned  the  mortgage  to  M., 
who  immediately  executed  an  assignment  thereof  in  blank  ;  both  assignments 
were  delivered  to  H.,  who  offered  the  mortgage  for  sale  and  sold  it  to  D.,  whose 
name  he  inserted  in  the  blank  assignment,  which  he  delivered  ;  H.  was  known 
by  D.  to  have  been  the  attorney  of  the  original  owner.  The  mortgage  was  a 
third  mortgage,  and  the  incumbrances  together  equaled  if  they  did  not  exceed 
the  value  of  the  mortgaged  premises  ;  the  consideration  of  the  purchase  by  D. 
was  about  half  the  amount  due  on  the  mortgage.  Held,  that,  in  the  absence  of 
notice  that  the  attorney  was  the  purchaser  of  the  mortgage  from  his  client,  the 
title  of  the  purchaser  was  not  affected  by  the  attorney's  acts  or  omissions,  and  that 
the  circumstances  neither  gave  notice  nor  put  the  purchaser  on  inquiry. 

With  this  appeal  two  other  appeals  were  argued,  all  of  which  were 
taken  %from  the  decree  of  the  court  of  chancery  advised  by  Vice- 
Chancellor  Bird,  whose  opinion  will  be  fonnd 

Argued  at  June  term,  1886. 

Mr.  Aitkin  and  Attorney-General  Stockton,  for  W.  D.  Holt.  Mr. 
Aitkin,  for  Jennie  E.  Dunn  and  Alexander  Dunn.  Mr.  Harnedy  for 
Keziah  Dunn. 

Magie,  J.  The  decree  from  which  these  appeals  have  been  taken, 
was  made  in  a  cause  wherein  Keziah  Dunn  was  complainant,  and 
Jennie  E.  Dunn  and  Alexander  Dunn,  her  husband,  and  Woodbury  D. 
Holt  were  three  of  the  defendants. 

The  allegations  of  complainant's  bill,  pertinent  to  the  questions 
raised  here,  are  substantially  these,  viz. :  that  complainant  was  owner 
of  a  bond  made  by  Alexander  and  William  C.  Dunn,  conditioned  for 
the  payment  of  $8,000,  with  interest,  and  secured  by  a  mortgage  on 
several  tracts  of  land  in  Trenton  ,  that  she  was  induced  to  part  with  the 
bond  and  mortgage  for  the  consideration  of  only  $1,225,  and  to  make 
an  assignment  thereof  on  February  2,  1878,  to  Edward  H.  Murphy. 
That  Murphy  on  the  same  day  executed  another  assignment  thereof  in 
blank,  which  he  delivered  to  llolt,  who  immediately  sold  the  bond  and 
mortgage  to  Jennie  E.  Dunn  for  a  large  6um,  named  as  $4,000  ;  that 
her  name  was  inserted  in  Murphy's  assignment,  which  was  delivered  to 
her ;  that  Holt  had  before  been,  and  was  at  the  time  of  this  transaction^ 
complainant's  agent  and  attorney,  and  as  such  in  confidential  relations 
toward  complainant ;  that  in  the  transaction  he  had  failed  in  the  duty 
to  her  which  arose  from  that  relation ;  that  Murphy  had  received  no 
consideration  for  delivering  to  Holt  the  blank  assignment,  but  that  the 
whole  transaction  was  a  conspiracy  between  these  parties,  with  Murphy, 
to  defraud  complainant. 

Answers  were  filed  by  all  the  defendants  and  the  cause  was  heard  by 
Vice-Chancellor  Bird.  The  vice-chancellor  concluded  that  Holt  had 
purchased  the  bond  and  mortgage  f rom  the  complainant  and  paid  there- 
for $1,825 ;  that  he  had  sold  the  same  to  Jennie  E.  Dunn  and  received 
therefor  $4,200  ;  and  that  he  was  liable  to  account  to  complainant  for 
the  difference  $2,375,  with  interest  since  March  2, 1878,  the  date  of  the 
transfer  to  Jennie  E.  Dunn.  A  decree  to  that  effect  was  made  against 
Holt.    Prom  so  much  of  the  decree  Holt  appealed. 

The  vice-chancellor  further  concluded  that  Jennie  E.  Dunn  was 
chargeable  with  knowledge  of  the  mode  by  which  Holt  had  acquired 
the  bond  and  mortgage,  and  so  liable  to  complainant's  equitable  claim 
Vol.  DC — 30 
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thereto,  and  he  advised  a  decree  as  to  her,  requiring  her  to  assign  the 
bond  and  mortgage  to  complainant  on  being  paid  the  amount  she  had 
paid  for  them,  14,200,  with  interest  from  January  1,  1884. 

From  this  part  of  the  decree  Jennie  E.  Dunn  and  her  husband  — 
now  owner  of  the  mortgaged  premises — appealed.  Keziah  Dunn  also 
appealed  therefrom.  The  questions  raised  by  these  appeals  relate  to 
the  propriety  of  the  decree  upon  the  pleadings  and  proofs. 

Before  proceeding  to  consider  the  questions  presented  it  is  proper  to 
state  that  the  decree  was  not  sought  below,  nor  has  it  been  attempted 
to  be  sustained  here,  on  the  ground  of  active  fraud  and  conspiracy 
between  the  parties.  When  the  evidence  was  close  below,  complain- 
ant's counsel  disclaimed  any  intent  to  ask  relief  against  Murphy,  as  to 
whom  no  other  charge  had  been  made.  Holt  and  the  Dunns  explicitly 
denied  the  charge.  It  has  not  been  insisted  that  there  is  evidence  to 
overcome  their  aeniaJs. 

The  decree  against  Holt  was  obviously  grounded  upon  the  fact  that 
the  transaction  complained  of  was  a  purchase  of  the  bond  and  mort- 
gage by  Holt  from  complainant,  while  he  occupied  a  relation  of  a  con- 
fidential nature  toward  her.  If  such  was  the  fact,  the  rule  applicable 
to  such  a  transaction  has  been  settled  indisputably. 

When  two  parties  stand  toward  each  other  in  any  relation,  which 
necessarily  induces  one  to  put  confidence  in  the  other,  and  gives  to  the 
latter  the  influence  which  naturally  grows  out  of  such  conhdence,  and 
a  sale  is  made  by  the  former  to  the  latter,  equity  raises  a  presumption 
against  the  validity  of  the  transaction.  To  sustain  it  the  buyer  must 
show  affirmatively  that  the  transaction  was  conducted  in  perfect  good 
faith,  without  pressure  of  influence  on  his  part,  with  complete  knowl- 
edge of  the  situation  and  circumstances  and  entire  freedom  of  action  on 
the  part  of  the  seller.  When  the  confidential  relation  is  that  of  attorney 
and  client,  the  attorney,  who  buys,  must  also  show  that  he  gave  to  his 
client,  who  sells,  full  information  and  disinterested  advice,  fii  the  lead- 
ing case  of  Gibson  v.  Jeyes,  6  Ves.  266,  Lord  Eldon  said:  "The 
attorney  must  prove  that  his  diligence  to  do  the  best  for  his  vendor  has 
been  as  great  as  if  he  was  only  an  attorney  dealing  for  that  vendor  with 
a  stranger."  Chancellor  Walworth  said :  "  The  attorney  can  never 
sustain  a  purchase  of  this  kind  without  showing  that  he  communicated 
to  his  clients  every  thing  which  was  necessary  to  enable  them  to  form 
a  correct  judgment  of  the  actual  value  of  the  subject  of  the  purcliaee 
and  as  to  the  propriety  of  selling  at  the  price  offered  ;  and  his  neglect 
to  ascertain  the  true  state  of  the  facts  himself  will  not  sustain  his  pur- 
chase."   Howell  v.  Ransom,  11  Paige,  538. 

Such  principles  have  been  applied  in  our  own  courts  and  notably  in 
Condit  v.  BlachweU,  7  C.  E.  Gr.  481 ;  Porter  v.  Woodruff,  9  Ste. 
174;  Fanner  v.  Farmer,  12  id.  911. 

Upon  Holt's  appeal  the  first  question  is,  whether  there  existed  a  con- 
fidential relation  between  Holt  and  complainant  respecting  the  bond 
and  mortgage.  I  think  the  conclusion  reached  by  the  vice-chancellor 
in  this  respect  was  entirely  correct.  Holt  was  a  well-known  attorney, 
and  had  held  the  bond  and  mortgage  in  his  possession  for  a  long  time, 
collecting  the  interest  for  complainant,  for  which  service  he  was  paid  a 
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stipulated  compensation.  He  had  advanced  her  $550  and  taken  her 
note  therefor,  with  an  absolute  assignment  of  the  bond  and  mortgage  as 
security.  When  the  obligors  became  insolvent,  he  went  to  Philadelphia, 
where  complainant  lived,  and  gave  her  a  statement  of  the  situation  of 
affiurs.  She  called  on  him  in  Trenton.  At  these  and  other  interviews 
she  asked  for  and  obtained  from  him  information  respecting  the  lien  of 
her  mortgage  and  its  relation  to  other  mortgages  on  the  same  premises, 
facts  necessarily  affecting  the  value  of  her  security.  The  information 
was  such  as  would  naturally  be  sought  from  an  attorney  and  it  was 
imparted  by  Holt  as  if  in  recognition  of  her  right  to  such  service.  The 
whole  circumstances  clearly  indicate  that  complainant  looked  on  Holt 
as  her  adviser  and  that  he  acknowledged  her  right  to  do  so.  I  have  no 
doubt.at  all  that  a  confidential  relation  did  exist  and  that  it  was  the 
relation  of  attorney  and  client. 

Nor  is  there  any  thine  in  the  claim  urged  here  that  this  relation  had 
ceased  to  exist  when  Holt  made  this  purchase.  "When  the  existence  of 
such  a  relation  has  once  been  established  by  proof,  it  will  be  presumed 
to  continue  unless  its  cessation  is  shown.  Kerr  Fraud,  153.  The  con- 
tention is  that  complainant,  by  appointing  Murphy  her  agent  to  sell  the 
bond  and  mortgage,  put  an  end  to  the  confidential  relation  with  Holt. 
But  this  is  obviously  not  to  be  conceded.  The  agency  of  Murphy  was 
not  at  all  inconsistent  with  the  relation  of  his  principal  and  her  attorney, 
nor  could  it  relieve  that  attorney  from  any  oi  liis  obligations  or  duties 
to  his  client.  Where  a  client  has  become  bankrupt,  a  purchase  by  his 
solicitor  from  the  trustee  in  bankruptcy  has  been  neld  to  be  incapable 
of  enforcement.    Luddtfs  Trustee  v.  Peard,  33  Ch.  Div.  500 

Holt  was,  therefore,  properly  held  to  have  been  complainant's  attorney 
at  the  time  he  acquired  from  her  the  bond  and  mortgage,  and  to  sus- 
tain his  purchase  he  must  show  the  requisites  which  equity  exacts  in 
such  transactions.  These  requisites,  as  we  have  seen,  are,  on  his  part, 
perfect  good  faith,  absence  of  the  pressure  of  the  influence  acquired  by 
the  confidential  relation,  and  the  imparting  of  full  information  ami 
disinterested  advice  to  the  client  respecting  the  transaction.  On  her 
part  complete  knowledge  of  the  circumstances  and  entire  freedom  of 
action. 

We  are  not  required  to  determine  that  the  attorney  actually  failed  in 
the  performance  of  these  required  duties.  The  invalidity  of  the  trans- 
action will  result  from  a  iuclicial  determination  that  he  has  failed  to 
show  that  he  performed  tnose  duties. 

The  facts  disclosed  by  the  evidence  which  are  pertinent  to  this 
inquiry  are,  I  think,  all  included  in  the  following  statement : 

After  Holt  ascertained  the  insolvency  of  the  obligors  in  complain- 
ant's bond,  he  gave  her  information  thereof.  She  says  that  he  also 
informed  her  that  her  mortgage  was  subject  to  two  prior  mortgages 
amounting  together  to  about  §12,000.  In  fact  it  was  a  first  mortgage 
on  a  small  triangular  piece  of  land  of  very  small  value,  except  when 
owned  in  connection  with  the  other  mortgaged  premises.  This  circum- 
stance, it  is  quite  probable,  had  escaped  Holt's  recollection  as  he  says 
ft  did.  The  remainder  of  the  mortgaged  premises  was  covered  by  two 
prior  mortgages  of  about  $12,000.    Holt  says  that  at  one  of  the  inter- 
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views  complainant  asked  hi  in  to  purchase  her  bond  and  mortgage.  She 
says  that  he  told  her  that  her  mortgage  was  worthless,  offered  her  for 
it  a  small  sum  in  addition  to  the  $550  already  advanced  her  thereon. 
Whoever  most  correctly  remembers  the  incidents  of  these  interviews 
need  not  be  determined,  for  it  is  admitted  that  on  December  8,  1877, 
Holt  took  from  complainant  a  paper  signed  by  her,  acknowledging  the 
receipt  from  him  of  $100,  and  declaring  that  that  sum,  with  $375  more 
to  be  paid  her  on  demand,  and  the  amount  due  him  for  money  advanced, 
was  "  in  full "  for  the  bond  and  mortgage,  and  these  words  were  added, 
"  said  mortgage  having  been  formerly  assigned  to  said  Holt  by  me,  and 
this  makes  the  said  assignment  absolute."  Whether  Holt  gave  to  his 
client  from  whom  he  thus  purchased  his  bond  and  mortgage  for  about 
$1,000,  any  information  as  to  the  value  of  the  mortgaged  premises, 
although  he  has  testified  as  an  expert  in  this  case  to  its  value,  or  any 
disinterested  advice  as  to  the  propriety  of  her  selling  at  the  price  he 
offered,  has  not  been  made  to  appear. 

This  transfer  of  the  bond  ana  mortgage  was  plainly  absolute,  yet  it 
is  clear  that  complainant  did  not  so  understand  it.  On  January  14, 1878, 
she  wrote  to  Murphy,  then  a  broker  in  Trenton,  and  stated  that  she 
desired  to  sell  her  mortgage  because  there  was  $12,000  "  ahead  "  of  it, 
and  she  feared  the  property  would  be  sold  and  she  would  be  unable  to 
protect  herself.     In  consequence  of  this  letter  Murphy  visited  com- 

Elainant  and  was  employed  to  sell  the  bond  and  mortgage.  He  has  not 
een  called  as  a  witness,  but  it  appears  that  he  expressed  to  Holt  com- 
plainant's dissatisfaction.  Holt  thereupon  offered  to  return  the  bond 
and  mortgage  on  being  repaid  what  he  had  paid  or  advanced.  When 
this  was  not  accepted  some  other  arrangement  was  entered  into.  It  has 
not  been  made  to  appear  that  Holt  gave  bis  client  any  additional  informa- 
tion or  advice  before  this  arrangement  was  concluded.  Nor  have  all 
the  terms  of  that  arrangement  been  disclosed.  It  does  appear  that  it 
was  agreed  that  Holt  was  to  become  the  owner  of  the  bond  and  mort- 
gage, but  that  it  was  not  to  be  assigned  to  him.  It  was  in  pursuance  of 
this  arrangement  that  it  was  assigned  to  Murphy  and  by  him  in  blank, 
and  both  assignments  put  in  Holt's  possession,  But  what  consideration 
Holt  gave  for  this  has  not  been  disclosed.  He  says  it  was  over  $1,500, 
and  less  than  $2,000.  He  produces  the  checks  given  Murphy  for  it,  but 
they  do  not  aggregate  the  smallest  sum  named  by  him.  Complainant 
states  that  she  only  got  $1,225.  In  the  assignment  to  Murphy  dated 
February  2,  1878,  and  which  was  acknowledged  by  her  in  Philadelphia 
on  the  same  day,  no  consideration  was  inserted.  But  another  assignment 
has  been  put  in  evidence  executed  by  complainant  to  Murphy,  dated 
February  1,  1878,  and  acknowledged  in  Treuton  February  2,  1878,  in 
which  the  consideration  is  stated  to  be  $1,825.  Why  these  two  assign- 
ments were  made  or  how  they  came  to  be  acknowledged  one  in  Phila- 
delphia and  one  in  Trenton  on  the  same  day  has  not  been  explained. 
Another  paper  has  been  put  in  evidence  executed  by  complainant,  under 
date  of  March  2,  1878,  in  which  she  acknowledges  the  receipt  of 
$1,825.  But  complainant  denies  the  receipt  of  so  much  money  and  I 
think  it  may  well  be  questioned  whether,  in  face  of  that  denial,  she 
ought  to  have  been  charged  with  having  received  that  sum.  In  Oredey 
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v.  Mousley,  3  DeG.,  F.  &  J.  433,  a  purchase  by  a  solicitor  from  a  client 
having  been  set  aside  and  an  inquiry  directed  as  to  whether  the  purchase- 
money  had  been  paid,  no  evidence  of  payment  was  adduced  except  the 
acknowledgment  in  the  body  of  the  deed  and  the  indorsed  receipt  usual 
in  English  conveyances,  and  it  was  held  that  there  was  not  sufficient  evi- 
dence against  parties  claiming  under  the  client  — who  was  dead — and  the 
parchase-money  was  treated  as  not  having  been  paid  at  all. 

Reviewing  the  transaction  as  disclosed  by  the  evidence,  I  have  been 
unable  to  discover  any  indication  that  Holt,  in  making  this  purchase 
from  complainant,  recognized  the  confidential  relation  between  them 
and  the  duties  arising  therefrom.  If  the  fact  was  so,  it  has  not  been 
made  to  appear.  The  bargain  seems  to  have  differed  in  no  material 
respect  from  a  bargain  between  strangers. 

This  result  imparts  a  peculiar  significance  to  the  fact  that  Holt  within 
a  very  short  time  after  ne  acquired  the  title  to  the  bond  and  mortgage, 
for  an  undisclosed  sum  not  greater  than  $1,825,  sold  them  for  $4,2u0 
cash.  It  is  true  that  the  security  was  not  such  that  its  value  could  be 
probably  determined  with  accuracy.  It  was  a  third  mortgage  and  the 
incumbrances  together  equaled  or  exceeded  the  value  of  the  mortgaged 
premises.  The  weight  of  the  evidence  is  that  the  mortgaged  premises 
were  worth  the  incumbrance.  But  after  giving  effect  to  these  facts,  as 
tending  to  make  it  difficult  to  determine  the  value  of  the  mortgage,  yet 
the  discrepancy  between  the  price  given  and  the  price  obtained  is  too 
mat  to  escape  notice.  No  satisfactory  explanation  has  been  given  why 
tow  security  in  Holt's  hands  appreciated  in  value  over  one  hundred  per 
cent  in  one  month. 

There  is  no  ground  for  the  contention  that  complainant,  in  this 
transaction,  resorted  to  or  relied  on  independent  advice.  When  that 
circumstance  appears  transactions  of  this  sort  may  often  be  sustained, 
because  it  shows  that  in  hoc  re  the  relation  of  confidence  has  been 
led,  and  the  client  deals  at  arm's  length  with  his  attorney. 
\  v.  Becker,  13  Ste.  410.     But  the  fact  must  be  shown,  and  in 

i  case  the  proof  is  wanting. 

Nor  is  there  any  thing  effectual  in  the  contention  that  complainant 
ratified  the  transaction.  A  paper  signed  by  her,  and  dated  March  2, 
1878,  expressing  her  satisfaction  witn  it,  has  been  put  in  evidence. 
There  is  some  question  whether  this  paper  was  not  executed  simultane- 
ously with  the  assignment.  But  if  executed  at  its  date  it  will  not  be 
effective  as  a  ratification  of  the  previous  transaction,  without  proof 
that  complainant  at  the  time  of  its  execution  had  obtained  a  complete 
knowledge  of  all  the  material  facts  and  circumstances  affecting  the 
transaction,  and  rendering  it  avoidable.  2  Pom,  Eq.  Jur.  964.  There 
is  no  such  proof.  And  the  paper  itself  seems  not  unsusceptible  of  the 
interpretation  given  it  by  the  learned  vice-chancellor. 

The  result  is  that  Holt  was  rightly  held  liable  to  account  to  com- 
plainant for  the  bond  and  mortgage.  If  yet  in  his  possession  he  would 
doubtless  have  been  compelled  to  reassign  them  to  her.  But  he  had 
converted  them  by  his  sale.  Under  those  circumstances,  I  think,  he 
Bhould  have  been  compelled  to  account  for  their  value.  The  decree 
only  held  him  liable  to  account  for  what  he  had  acquired  by  his  sale. 
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In  this  respect  it  gave  the  relief  specifically  asked  in  complainant's 
bill.  Whether  she  would  have  been  entitled  to  broader  relief  under 
the  general  prayer  cannot  be  considered.  No  such  relief  seems  to  have 
been  contended  for.  Complainant  has  not  appealed  from  this  part  of 
the  decree.  "We  are,  therefore,  unable  to  correct  any  error,  if  any  there 
was,  in  charging  complainant  in  the  account  with  more  than  she  was 
shown  to  have  received,  or  in  failing  to  subject  Holt  to  the  full  extent 
of  his  liability. 

The  decree  in  this  respect  should,  therefore  be  affirmed. 

The  decree  against  Jennie  £.  Dunn  was  put  on  the  ground  that  she 
was  not  an  innocent  purchaser  of  the  bond  and  mortgage,  but  took 
them  with  ijotice  of  the  steps  by  which  Holt  had  procured  them. 

I  am  unable  to  follow  the  vice-chancellor  to  that  conclusion. 

No  contention  has  been  made  that  Jennie  E.  Dunn  entered  into  a 
conspiracy  designed  to  procure  the  bond  and  mortgage  from  complain- 
ant. I  find  no  evidence  that  she  had  any  actual  knowledge  that  com- 
plainant had  been  induced  to  assign  the  mortgage  until  after  complain- 
ant's assignment,  and  Murphy's  assignment  in  blank,  had  been  put  into 
Holt's  hand.  Then  her  husband  heard  that  Holt  had  the  security  tor 
sale  and  advised  his  wife  to  buy  it.  Negotiations  were  opened  with 
Holt,  which  resulted  in  her  purchase.  She  took  title  by  assignment 
from  Murphy,  who  held  complainant's  assignment. 

To  render  Jennie  E.  Dunn  liable  for  the  acts  or  omissions  of  Holt 
it  is  obviousthat  it  should  appear  that  she  had  notice  of  Holt's  interest 
in  the  bond  and  mortgage,  or  that  the  circumstances  were  such  as  to 
put  her  on  inquiry,  which  would  have  disclosed  his  interest.  I  find 
nothing  to  indicate  that  she  had  actual  notice  that  Holt  was  the  owner 
of  the  bond  and  mortgage.  The  chain  of  title  shown  by  the  pa{>ere 
did  not  indicate  her  interest.  On  the  contrary  they  disclose  the  title 
to  Murphy.  While  it  is  true  that  she,  through  her  husband,  may  be 
charged  with  notice  that  Holt  had  acted  as  complainant's  attorney,  yet 
the  fact  that  Holt,  an  attorney  at  law,  held  complainant's  assignment 
to  Murphy,  and  Murphy's  assignment  in  blank,  with  power  to  sell, 
clearly  indicated  that  Holt  was  then  acting  not  for  complainant  but  for 
Murphy,  and  I  perceive  nothing  in  these  circumstances  calculated  to 
awaken  any  suspicion  or  evoke  any  inquiry. 

Nor  do  I  think  there  was  any  thin^  to  awaken  inquiry  in  the  fact 
that  she  was  able  to  purchase  the  security  for  about  half  its  face  value. 
It  is  evident  that  its  market  value  must  have  been  less  than  par,  and  I 
find  nothing  in  the  evidence  to  indicate  that  the  price  paid —  $4,200— 
was  so  greatly,  if  at  all,  below  its  real  value  as  to  show  unfair  dealings. 

The  title  acquired  by  Jennie  E.  Dunn,  through  Murphy's  assign- 
ment, is,  therefore,  in  my  judgment,  unassailable  by  complainant.  She 
clothed  Murphy  with  complete  title  to  the  security  in  question,  and 
thereby  enabled  him  to  dispose  of  it  to  Jennie  E.  Dunn,  who  purchased 
it  for  value  and  without  notice  of  the  facts  which  affected  the  assign- 
ment. The  assignment  was  affected  not  by  the  acts  or  omissions  of 
Murphy,  but  of  a  third  person,  whose  interest  was  undisclosed.  Under 
those  circumstances  complainant  is  estopped  from  contesting  the  valid- 
ity of  Murphy's  assignment  to  pass  a  complete  title  to  Jennie  E.  Dunn. 
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The  result  is  that  the  decree  as  to  Jennie  E.  Dunn  should  be  reversed, 
and  the  bill  be  dismissed  as  to  her. 
This  result  disposes  also  of  the  appeal  of  Keziah  Dunn. 

Parker,  J.  I  concur  in  that  part  of  the  opinion  just  read,  which 
reverses  so  much  of  the  decree  as  relates  to  the  defendant  Jennie  £. 
Dunn,  but  I  dissent  from  so  much  as  affirms  the  decree  against  the 
defendant  Woodbury  D.  Holt. 

In  the  year  1874,  Keziah  Dunn,  the  complainant,  became  the  owner 
of  a  mortgage  given  by  Alexander  Dunn  and  "William  0.  Dunn  to 
Isaac  A.  Dunn,  upon  real  estate  in  the  city  of  Trenton,  to  secure  the 
6am  of  $8,000.  It  was  a  first  mortgage  on  a  very  small  part  of-  the 
premises,  a  part  of  little  value,  and  a  third  mortgage  on  the  residue,  on 
which  were  the  buildings,  and  in  which  consisted  nearly  the  entire 
value  of  the  property. 

The  complainant,  who  resided  in  the  city  of  Philadelphia,  on  coming 
into  possession  of  the  mortgage,  requested  Mr.  Holt  to  receive  from 
the  mortgagors  the  interest  as  it  accrued,  and  after  deducting  the  sum 
of  $10  a  year  for  his  trouble,  to  transmit  the  interest  to  her.  This  he 
did  for  several  years.  The  interest  was  paid  to  him  promptly,  and  he 
as  promptly  sent  it  to  the  complainant.  In  October,  1877,  the  mort- 
gagors defaulted  in  the  payment  of  interest,  and  complainant  was  duly 
informed  of  the  fact  by  Mr.  Holt. 

Mr.  Holt  was  a  counselor  at  law  in  the  city  of  Trenton.  He  had 
never  been  counsel  of  the  complainant,  never  had  given  to  her  advice  as 
a  lawyer,  and  never  had  received  a  fee  from  her  as  counsel  or  adviser. 
The  extent  of  his  business  relations  with  complainant  previous  to  her 
selling  to  him  the  mortgage  in  question  was,  as  before  stated,  i.  e., 
receiving  interest  moneys,  and  transmitting  the  same  to  her.  It  was  a 
kind  of  business  not  necessarily  pertaining  to  his  profession,  and  one 
which  any  agent,  not  a  lawyer,  could  have  done. 

At  the  time  the  mortgagors  ceased  to  pay  the  interest,  the  com- 
plainant was  indebted  to  Mr.  Holt  in  about  the  sum  of  $500.  This 
indebtedness  was  for  moneys  which,  at  her  urgent  request,  Mr.  Holt 
had  from  time  to  time  loaned  to  her.  She  had  assigned  him  the  mort- 
gage as  collateral  security  for  the  money  he  had  loaned.  The  assign- 
ment, on  its  face,  was  absolute,  although  both  parties  understood,  and 
without  dispute,  acted  on  the  understanding  that  it  was  collateral  for 
the  ban. 

On  the  8th  of  December,  1877,  the  complainant,  desiring  to  raise 
more  money,  requested  Mr.  Holt  to  buy  her  mortgage,  which,  after 
some  hesitation,  ne  did.  She  sold  it  to  him  for  $975,  and  gave  him  a 
certificate  that  the  assignment  he  then  held  as  collateral  should  be,  and 
was,  an  absolute  assignment  of  the  mortgage. 

A  few  days  after  tnis  sale,  the  complainant  became  dissatisfied  with 
the  price  for  which  she  had  sold  the  mortgage  to  Mr.  Holt,  and  with- 
out Mr.  Holt's  knowledge,  she  consulted  Edward  T.  Green,  Esq.,  a 
counselor  at  law,  redding  in  the  city  of  Trenton. 

Mr.  Green  advised  her  to  go  to  E.  H.  Murphy,  also  a  counselor  at 
law,  as  well  as  a  banker  and  broker,  in  Trenton,  a  gentleman  who  was 
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thoroughly  conversant  with  the  value  of  real  estate  and  of  mortgage 
securities  in  that  city.  She.  immediately  wrote  to  Mr.  Murphy,  stating 
that  she  had  placed  a  business  matter  in  the  hands  of  Edward  T. 
Green,  counselor  at  law,  and  that  he  had  advised  her  to  go  to  him  — 
Murphy  —  and  put  the  mortgage  in  his  hands  for  sale.  Thus  the  com- 
plainant repudiated  the  sale  of  the  mortgage  she  had  already  volun- 
tarily made  to  Mr.  Holt,  and  regarded  her  absolute  assignment  to  him 
as  of  no  effect.  From  that  time  she  assumed  a  position  adverse  and 
hostile  to  Mr.  Holt,  and  if  there  had  ever  existed  between  them  the 
confidential  relations  of  counsel  and  client  —  of  which  there  is  no 
proof  —  those  relations  were  then  severed,  their  interests  were  antago- 
nistic, and  Mr.  Holt  was  not  in  a  position  to  influence  the  complainant, 
if  he  had  desired  to  do  so. 

In  all  future  transactions  in  reference  to  the  mortgage,  the  com- 
plainant had  the  benefit  of  the  advice  of  her  counsel,  Mr.  Green  and 
Mr.  Murphy.  Soon  after  he  received  the  letter  from  complainant, 
above  reterred  to,  Mr.  Murphy  visited  her.  To  him  she  expressed 
dissatisfaction  with  the  price  afe  which  she  had  sold  the  mortgage,  but 
she  did  not  to  him  complain  of  any  fraud  or  deception  on  the  part  of 
Mr.  Holt.  She  requested  Mr.  Murphy  to  6ee  Mr.  Holt  and  ask  him 
if  he  would  not  pay  her  more  money  for  the  mortgage,  and,  in  the 
event  of  his  not  agreeing  to  do  so,  then  ask  him  to  reassign  to  her  the 
mortgage,  if  she  would  repay  to  him  the  money  he  had  paid  her  for  it 

Mr.  Murphy  communicated  to  Mr.  Holt  what  the  complainant  had 
said  to  him.  How  did  Mr.  Holt  act?  He  had  an  absolute  assignment 
of  tho  mortgage.  Did  he  make  an  effort  to  hold  on  to  itl  Did  he 
show  any  disposition  to  prevent  complainant  getting  more  money  for 
the  mortgage  if  she  could  ?  On  the  contrary  he  acted  with  the  utmost 
fairness  toward  the  complainant.  He,  without  a  moment's  hesitation, 
told  Mr.  Murphy  that  it  the  complainant  was  dissatisfied  with  her  bar- 

fain,  he  would  surrender  the  mortgage  to  her  upon  her  repaying  to 
im  the  money  he  had  given  her  for  it. 

Mr.  Murphv  subsequently  told  the  complainant  the  offer  Mr.  Holt  had 
made.  She  then  said  she  was  not  able  to  raise  the  money  to  repay  Mr. 
Holt,  and  instructed  Mr.  Murphy  to  try  to  sell  the  mortgage  for  more 
than  Mr.  Holt  had  paid  for  it,  and  out  of  the  moneys  he  received  to 
pay  Mr.  Holt  the  money  he  had  paid  her,  or  if  he  could  not  find  a  pur- 
chaser for  the  mortgage  at  a  greater  price  than  Mr.  Holt  had  given, 
then  to  try  to  get  Mr.  Holt  to  pay  her  an  additional  sum  for  the  toort- 

Sge.  Failing,  after  days  of  effort,  to  sell  the  mortgage  for  more  than 
r.  Holt  had  given  her  for  it,  Mr.  Murphy,  in  carrying  out  his  instruc- 
tions, applied  to  Mr.  Holt  and  urged  him  to  pay  an  additional  sum  for 
the  mortgage  to  which  he  then  held  the  unconditional  assignment,  and 
after  some  urging  Mr.  Holt  did  agree  to  give  and  did  give  complainant 
the  additional  sum  of  about  $900,  making  in  all  the  sum  of  $1,875.  In 
consideration  of  this  sum  the  mortgage  became  the  absolute  property  of 
Mr.  Holt,  the  assignment  being  through  tho  medium  of  Mr.  Murphy, 
one  of  the  counsel  of  complainant  and  nis  agent  to  sell  it. 

In  no  part  of  the  transaction  can  I  see  any  evidence  of  fraud,  or  over- 
reaching, or  any  disposition  on  the  part  of  Mr.  Holt  to  take  advantage 
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of  complaiaant.  It  seems  to  me  that  he  was  disposed  to  give  and  did  give 
her  opportunity  to  obtain  all  she  could  for  the  mortgage,  by  selling  it 
for  the  highest  price  possible  after  she  had  assigned  it  absolutely. 

When  she  found  it  unsalable  and  would  not  bring  more  than  he  had 
already  paid  for  it,  Mr.  Holt  gave  her  nearly  $1,000  more  than  he 
first  had  agreed  to  give,  or  was  under  any  obligation,  ld|al  or  equitable, 
to  give. 

In  view  of  these  facts  Mr.  Holt  surely  became  the  absolute  owner  of 
the  mortgage,  to  do  with  it  as  he  saw  fit,  after  the  second  sale  to  him 
by  complainant,  under  the  advice  and  supervision  of  her  counsel.  He 
had  the  right  to  sell  it  for  all  he  could. 

The  decree  appealed  from  obliges  Mr.  Holt  to  pay  the  complainant 
the  sum  of  $2,325  and  interest,  being  the  excess  for  which  he  was  so 
fortunate  subsequently  to  sell  his  mortgage.  On  what  ground  is  such 
a  decree  based  ?  The  opinion  of  the  vice-chancellor  shows  that  it  was 
grounded  on  the  fact  that  Mr.  Holt  was  a  lawyer,  and  the  alleged 
fiduciary  and  confidential  relations  existing  between  him  and  the  com- 
plainant arising  out  of  the  assumption  that  they  stood  in  the  relation  of 
counsel  and  client.  The  opinion  disavows  the  existence  of  fraud  or  the 
slightest  imposition  on  complainant  on  the  part  of  Mr.  Holt. 

^Tow  I  agree  with  other  members  of  the  court  that  members  of  the 
legal  profession  should  be  held  to  strict  responsibility  in  transactions 
with  their  clients,  and  when  deception  has  been  practiced  or  any  advan- 
tage taken  of  a  client  by  a  member  of  the  bar,  he  should  not  reap  any 
profit,  but  should  be  made  to  disgorge. 

But  I  have  never  understood  this  salutary  principle  to  extend  so  far 
as  to  include  a  transaction  such  as  has  been  developed  by  the  evidence 
in  this  cause.  I  think  that  a  lawyer  not  counseling  or  advising  a  mort- 
gagee in  respect  to  disposing  of  a  mortgage,  but  doing  nothing  except 
at  a  prior  date  receiving  interest  on  it  and  sending  the  same  to  the 
mortgagee,  is  not  prohibited  by  any  rule  of  law  or  equity  from  pur- 
chasing the  mortgage  at  request  of  the  mortgagee,  if  he  shall  give  more 
for  it  than  any  otlier  person  can  be  found  to  give,  after  repeated  efforts 
on  behalf  of  the  mortgagee  to  sell,  especially  where  the  mortgagee,  in 
the  sale,  is  acting  under  the  direction  and  advice  of  counsel  employed  to 
sell  the  mortgage  to  the  best  advantage. 

It  is  said  that  the  price  paid  by  Mr.  Holt  for  the  mortgage  was 
inadequate.  The  testimony  shows  that  at  the  time  complainant  sold 
her  mortgages  to  Mr.  Holt  real  estate  in  the  city  of  Trenton  was  very 
much  depressed  in  value.  The  witnesses  differed  as  to  the  value  of  the 
property  in  question  at  that  time,  some  of  them  placing  it  as  low  as 
$14,000  or  $15,000.  But  it  is  not  so  much  the  value  of  the  mortgaged 
premises  that  is  to  be  considered  in  this  cause  as  the  value  of  a  third 
mortgage  on  the  premises,  with  $12,000  besides  taxes  and  interest  as 
liens  ahead  of  it.  Do  any  of  the  witnesses  say  that  this  mortgage,  at 
the  time  Mr,  Holt  bought  it,  was  worth  more,  or  in  the  market  would 
have  brought  more  than  Mr.  Holt  gave  for  it?  Mr.  Hancock,  the  chief 
witness  for  the  complainant  on  the  question  of  value,  says  bethought  it 
was  worth  more,  but  in  the  same  breath  he  said  that  he  did  not  dabble  in 
second  or  third  mortgages ;  that  he  would  not  have  advanced  at  that 
Vol.  EX.— 31 
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time  any  money  upon  a  third  mortgage  on  the  property  with  an  incum- 
brance of  $12,000  accrued,  interest  and  unpaid  taxes  ahead.  He  adds 
that  at  that  time  second  and  third  mortgages  were  not  negotiable,  but 
had  been  just  before,  but  those  who  took  them  came  out  minus. 

Such  mortgages  as  the  one  in  question  have  no  certain  value.  What 
such  a  mortga^i  is  worth  is  mere  matter  of  speculation,  and  depends 
upon  circumstances.  It  may  happen  that  an  advance  will  be  realized, 
but  in  a  majority  of  cases  there  will  be  a  loss,  if  real  estate  be  depressed, 
and  the  prior  incumbrances  amount  to  one-half  the  former  estimated 
value  of  the  premises.  In  nearly  every  case,  about  the  time  of  this 
transaction,  where  property  was  sold  under  foreclosure  proceedings,  the 
second  and  third  mortgages  were  cut  out  off  if  the  prior  incumbrances 
were  of  any  considerable  amount. 

Hence  it  was  that  Mr.  Murphy  could  not  find  a  purchaser  for  the 
mortgage  who  would  give  more  or  as  much  for  it  as  Mr.  Holt.  Mr.  Holt 
would  not  have  been  able  to  dispose  of  it  had  it  not  appeared  that  sub- 
sequently Jennie  E.  Dunn  made  up  her  mind  to  secure  the  premises  as 
a  business  stand  for  her  husband,  and  being  able  to  raise  the  money  to 
buy  it  and  to  quiet  the  prior  incumbrances  she  did  so.  At  the  time 
Mr.  Holt  purchased  the  mortgage  of  complainant  he  did  not  know  that 
Jennie  E.  Dunn,  or  any  other  person,  wanted  the  property.  Had  not 
Mr.  Holt  been  so  fortunate  as  to  have  found  a  purchaser  m  Jennie  E. 
Dunn,  and  the  property  had  been  sold  on  foreclosure,  it  is  quite  certain 
that  he  would  not  have  realized  any  amount  over  what  he  had  given 
for  the  mortgage,  but  the  strong  probability  is  that  he  would  have  lost 
every  dollar  he  had  paid  for  it.  The  price  paid  by  Mr.  Holt  to  com- 
plainant for  the  mortgage  was  not  at  the  time  he  bought  it  inadequate, 
but  at  the  time,  under  all  the  circumstances,  was  its  full  value. 

It  is  said  that  when  Mr.  Holt  purchased  the  mortgage  the  mortgagors 
had  compromised  with  their  creditors,  and  that  Mr.  Holt  should  have 
communicated  that  information  to  complainant.  There  is  no  evidence  to 
6how  that  Mr.  Holt  then  knew  of  the  compromise.  He  swears  he  did 
not  know  of  it  until  afterward.  The  complainant  was  frequently  in 
Trenton,  and  her  counsel  resided  in  that  city.  They  had  as  good  oppor- 
tunity to  know  of  the  compromise  as  Mr.  Holt. 

The  fact  is  that  the  compromise  was  not  made  by  the  mortgagors, 
but  by  thtf  firm  of  Dunn  &  Murray  with  their  creditors,  and  such  com- 
promise did  not  extend  to  the  incumbrances  on  the  real  estate. 

I  think  the  decree  against  Mr.  Holt  is  inequitable,  and  I  vote  to  reverse 
the  decree  as  to  him,  as  well  as  to  Jennie  E.  Dunn. 

Decree  reversed. 


Bramhall,  Dean  &  Co.  v.  Hutchinson  et  als. 
November,  1886. 

The  fourteenth  section  of  the  act  concerning  conveyances,  requiring  deeds  or 
conveyances  of  lands,  tenements  or  hereditaments  to  be  recorded,  does  not  apply  • 
to  leases  for  years,  nor  does  the  mortgage  registry  act  apply  to  mortgages  of  such 
leasehold  estates. 

If  a  judgment  creditor  releases  his  judgment  to  enable  the  judgment  debtor  to 
borrow  money  on  mortgage  from  A.,  and  A.  loans  the  money  and  takes  a  mort- 
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gage  to  secure  it,  the  judgment  creditor  is  chargeable  with  notice  of  such  mort- 
gage, and  he  cannot  set  up  a  judgment  recovered  after  the  delivery  of  such 
mortgage  to  A.  and  displace  it,  because  the  mortgage  to  A.  is  not  recorded  before 
the  entry  of  such  judgment. 

Argued  at  Jnne  term,  1886. 

AcUm  0.  Hdrisharne,  Esq.,  for  appellants.  Babitt  dk  Lawrence,  for 
respondents.  C  27.  BeaJces  and  James  Stem,  Esq.,  for  complain- 
ants. 

Van  Sycxel,  J.  On  the  21st  day  of  February,  1882,  James  A. 
Bradley  executed  to  William  W.  McChesney  and  J  ohn  B.  Hutchinson 
a  lease  for  a  lot  of  land  in  Asbury  Park  for  a  term  of  twenty  years. 
There  was  a  covenant  in  the  lease  that  the  lessees  should,  within  four 
months  from  the  date  thereof,  erect  on  the  leased  premises  a  building 
thirty  feet  by  sixty  feet  and  three  stories  high.  The  building  was  erected 
within  the  limited  time. 

At  the  time  the  lease  was  made  the  said  McChesney  and  Hutchinson 
were  partners  in  business,  and  continued  thereafter  to  carry  on  in  said 
building  their  partnership  business  under  the  firm  name  of  McChesney 
&  Hutchinson. 

On  the  7th  of  May,  1883,  Brariihall,  Deane  &  Co.  recovered  a  judg- 
ment in  the  Monmouth  circuit  court,  against  the  said  William  W. 
McChesney,  and  by  virtue  of  an  execution  issued  upon  said  judgment, 
the  undivided  half  interest  of  said  McChesney  in  said  leasehold  and 
building  was  sold  by  the  sheriff  of  Monmouth  county  to  said  Bramhall, 
Deane  &  Co.,  December  7,  1883. 

June  16,  1882,  the  lessees  executed  a  mortgage  on  the  said  building 
to  Alison  E.  Hutchinson,  which  was  recorded  as  a  chattel  mortgage. 

December  23,  1882,  the  lessees  executed  a  mortgage  on  tne  said 
building  and  the  land  leased  to  Lewis  P.  Thompson,  which  was  also 
recorded  as  a  chattel  mortgage. 

January  2, 1884,  C.  H.  fieakes  recovered  a  judgment  against  McChes- 
ney &  Hutchinson,  for  a  partnership  debt. 

Buchanan  &  Co.  furnished  the  lumber  for  the  erection  of  said  build- 
ing, and  filed  a  lien  claim  therefor  against  said  McChesney  &  Hutch- 
inson, and  on  the  8th  day  of  October,  1883,  they  recovered  a  general 
and  special  judgment  thereon,  and  by  virtue  thereof  the  said  build- 
ing and  the  estate  of  said  McChesney  &  Hutchinson  in  said  land, 
was  sold,  and  conveyed  bv  the  sheriff  of  Monmouth  county  to  Alison  E. 
Hutchinson  on  the  28th  day  of  April,  1884. 

On  the  19th  of  January,  1884,  and  before  the  last-mentioned  con- 
veyance, the  said  Bramhall,  Deane  &  Co.  filed  their  bill  in  the  court 
of  chancery,  for  a  partition  of  the  said  tract  of  leased  land. 

The  sale  under  the  lien  judgment  produced  $1,258.67  in  excess  of 
the  sum  due  on  the  lien  claim. 

The  lien  judgment  being  paramount  to  the  title  of  the  complainants 
in  the  equity  suit,  the  said  complainants  filed  a  supplemental  bill  July 
17, 1884,  praying  that  the  said  surplus  might  be  paid  into  the  court  of 
chancery,  and  distributed  under  the  direction  of  that  court. 

The  court  of  chancery  properly  held  that  in  the  application  of  the 
said  fund,  the  creditors  or  the  partnership  were  entitled  to  priority  in 
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payment  over  the  complainants,  who  were  creditors  of  McChesney,  one 
member  of  the  firm. 

The  contest  in  the  court  of  chancery  was  held  to  be  between  C.  H. 
Beakes,  the  judgment  creditor  of  the  firm,  and  the  chattel  mortgage 
creditors  of  the  firm,  and  a  decree  was  rendered  in  that  court  giving 
the  judgment  creditor  the  preference.  From  this  decree  Alisou  E. 
Hutchinson,  who  holds  the  prior  mortgage,  has  appealed. 

The  lien  of  Buchanan  &  Co.  was  filed  against  the  lessees  only; 
Bradley,  the  lessor  and  owner  of  the  fee,  was  not  a  party  to  it. 

Under  the  fourth  section  of  the  lien  law,  the  building  having  been 
erected  by  the  written  consent  of  the  owner  of  the  fee,  his  estate  in  the 
land  might  have  been  sold  to  satisfy  the  lien  claim.  But  the  lien  claim 
having  been  filed  against  the  estate  of  the  lessees  only,  the  sale  under 
the  specialjudgment  passed  only  their  interest  in  the  land  and  building 
to  Alison  E.  Hutchinson. 

The  surplus  money  in  court  to  be  distributed  represents  only  the 
estate  of  the  lessees. 

The  lien  of  the  judgments  and  mortgages  which  incumbered  the 
estate  of  the  lessees  is  transferred  to  this  surplus  fund. 

It  is  immaterial  whether  the  building  can  be  removed  by  the  lessees 
or  those  who  own  their  estate,  so  far  as  these  incumbrances  are  concerned. 

That  is  a  question  which  will  arise  between  A.  E.  Hutchinson,  as 
purchaser  under  the  lien  judgment  sale,  and  Bradley,  the  lessor,  when 
the  lease  expires,  and  not  between  A.  E.  Hittchinson,  as  mortgagee,  and 
Bradley,  nor  between  judgment  and  mortgage  creditors. 

This,  however,  seems  to  be  clear,  that  the  building  which  the  lessees 
engaged  to  erect,  and  which  they  did  erect,  in  compliance  with  their 
covenant  in  the  lease,  must  be  left  upon  the  premises  during  the  term 
of  the  lease,  for  it  would  be  highly  unreasonable  to  construe  the  lease 
in  such  a  way  as  to  permit  the  lessees  to  erect  the  building  one  day  and 
remove  it  the  next.  That  could  not  have  been  the  intention  of  the 
parties. 

The  mortgage  of  Alison  E.  Hutchinson  i6  on  the  said  building  — 
known  as  McChesney  &  Hutchinson's  ice  cream  manufactory  — 
situate  at  Asbury  Park,  New  Jersey,  on  the  north-west  corner  of  Main 
street  and  Summerfield  avenue. 

The  mortgage  of  Lewis  P.  Thompson  is  on  the  said  ice  cream 
manufactory,  with  the  leasehold  interest  of  the  said  McChesney  & 
Hutchinson  for  the  ground  on  which  it  is  located.  In  legal  effect  these 
mortgages  do  not  differ,  they  both  cover  the  interest  of  McChesney  & 
Hutcninson  in  the  said  building  and  land.  The  surplus  in  court  stands 
in  the  place  of  such  leasehold  interest  as  the  lessees  had.  The  extent 
of  that  interest  is  a  question  to  be  settled  between  Bradley  and  the  pur- 
chaser under  the  lien  claim,  and  it  cannot  affect  the  distribution  of  the 
fund. 

The  simple  question  here  is,  whether  a  mortgage  on  a  leasehold 
interest  must  be  recorded  as  a  real  estate  mortgage  ? 

A  leasehold  is  a  chattel  real,  and  goes  to  the  executor  or  administrator. 
1  Green  leaf  s  Cruise,  title  8,  chap.  2,  §  19.  All  leases  and  terms  of 
lands,  tenements  and  hereditaments,  of  a  chattel  quality,  are  chattels 
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ml,  mi  will  go  to  the  executor  or  administrator ;  but  he  has  no  interest 
in  the  freehold  terms  or  leases. 

The  general  rule  for  distinguishing  these  two  kinds,  that  all  interest 
for  a  shorter  period  than  a  life,  or  more  properly  speaking,  all  interests 
for  a  definite  space  of  time,  measured  by  years,  months  or  days,  are 
deemed  chattels,  interests  in  other  words  testamentary  and  of  the 
nature,  for  the  purpose  of  succession,  of  other  chattels  or  personal 
property.  1  Wms.  Exrs.  562 ;  2  SI.  Com.  386.  A  lease  of  nine 
nundred  and  ninety-nine  years  is  a  chattel,  which  the  administrator  may 
dispose  of  in  the  same  manner  as  he  may  of  the  other  personal  property 
of  his  intestate.  He  needs  no  order  from  the  court  as  in  the  case  of 
selling  real  estate  to  pay  debts.    Ex  pwrte  Oay,  Admr.,  5  Mass.  419. 

In  Decker  v.  Clarke,  11  C.  E.  Gr.  163,  mortgages  of  chattel  real 
were  held  not  to  be  within  the  provisions  of  the  act  concerning  chattel 
mortgages.  Nixon  Dig.  613.  The  like  view  was  taken  by  the  New 
York  court  of  appeals  in  Booth  v.  Kehoe,  71  N.  Y.  341. 

The  Hutchinson  and  Thompson  mortgages  having  been  filed  as 
chattel  mortgages,  it  is  unnecessary  to  discuss  that  question.  These 
mortgages  being  prior  in  time  to  the  Beakes  judgment  must  prevail 
over  it,  unless  it  was  essential,  as  is  contended,  to  record  them  as  real 
estate  mortgages. 

Decker  v.  Clarke,  11  C.  E.  Gr.  163,  and  Sviebnun  v.  Eleist,  9  Stew. 
199,  adopt  the  view  of  Chancellor  Kent  in  Johnson  v.  Stagg,  2  Johns. 
510,  that  the  mortgage  of  a  leasehold  for  years  is  within  the  provision 
of  the  registry  act  requiring  mortgages  of  lands  to  be  recorded. 

It  is  conceded  by  the  learned  jurists  who  decide  these  cases  that  the 
ancient  rule  of  law  was,  that  the  words  "  lands,  tenements,  and  heredita- 
ments" comprehended  only  freehold  estates,  and  not  leases  for  years,  and 
that  a  lease  for  years  confers  no  estate  in  the  lands  demised  by  it. 

We  cannot  disregard  the  established  technical  meaning  at  common 
law  of  words  which  have  been  woven  into  our  system  of  conveyancing, 
and  have  become  part  of  it,  without  introducing  confusion  and  uncer- 
tainty in  respect  to  land  titles. 

The  fourteenth  section  of  our  acts  concerning  conveyances-^-  Rev.  155 
—provided  that  every  deed  or  conveyance  of  or  for  any  lands,  tene- 
ments or  hereditaments  to  any  purchaser  of  the  same  shall  be  recorded. 

To  bring  a  writing  within  the  descriptive  terms  of  the  statute  to 
entitle  it  to  be  registered,  it  must  be  a  deed  or  conveyance  of  lands, 
tenements  or  hereditaments  to  a  purchaser  of  the  same.  The  language 
of  die  statute  implies  that  it  must  be  snch  an  estate  in  lands  as  can  be 
conveyed  only  by  writing  sealed  and  delivered. 

At  common  law  estates  in  fee  for  life  or  for  years  might  have  been 
created  by  deed  and  livery  of  seizin,  or  by  livery  of  seizin  only;  and 
leases  for  years  might  have  been  made  by  parol  merely,  without  livery 
of  seizin.  Contracts  were  also  divided  into  specialties,  and  agreements 
by  parol ;  if  written  and  not  under  seal,  they  were  parol  agreements. 
A  lease  for  years,  in  writing,  not  under  seal,  was  a  parol  lease. 

Thus  says  Chief  Justice  IIobnbloweb,  in  Mayoerry  v.  Johnson,  3 
Gr.  116,  stood  the  law  of  conveyancing,  and  of  contracts,  wlien  the  29 
Car.  IT,  chap.  3,  was  passed.  He  declared  the  effect  of  that  statute  to  be 
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that  estates  of  freehold  could  be  created  and  conveyed  only  bv  deed, 
while  leases  for  any  terra  of  years  might  be  by  writing  not  under  seal. 
In  the  language  of  the  statute  they  could  be  made  by  parol  put  in  writ- 
ing,  and  were  still  upon  common-law  principles  parol  contracts. 

Such  leases  are  in  legal  contemplation  neither  deeds  nor  conveyances, 
and  have  never  been  so  denominated.  They  are  not  within  the  four- 
teenth section.  The  f  ramer  of  that  statute  understood  that  "  deeds  or 
conveyances"  excluded  writings  not  under  seal,  as  appears  by  the  pro- 
vision that  the  deed  or  conveyance  shall  be  recorded  within  fifteen  days 
of  the  time  of  signing,  sealing  and  delivering  the  same. 

A  lease  for  years  under  seal  is  undoubtedly  a  deed,  but  is  it,  within 
the  meaning  of  the  fourteenth  section,  a  deed  or  conveyance  of  lands, 
tenements  or  hereditaments  ? 

If  so,  we  have  this  peculiar  condition  of  the  law,  that  a  lease  under 
seal  for  a  term  of  years  must  be  recorded  under  penalty  of  losing  its 
priority,  while  an  equally  effective  lease  for  a  term  of  years,  in  writing, 
not  under  seal,  cannot  be  recorded. 

Thereby  the  sanction  of  the  statute  can  be  evaded  by  simply  omitting 
to  put  a  seal  upon  the  lease.  It  cannot  be  conceived  that  the  framer  of 
the  fourteenth  section  intended  to  leave  the  law  in  that  situation. 

The  act  of  1872  imposes  no  penalty ;  it  was  intended  to  give  the 
lessee  the  advantage  to  be  derived  from  registry,  if  his  lease  was  sealed 
and  duly  acknowledged,  but  to  leave  him  as  at  common  law  if  he  did 
not  record  his  lease,  or  if  he  accepted  a  lease  not  under  seal.  It  was 
framed  for  the  benefit  of  the  lessee  and  not  with  a  view  to  protect 
creditors. 

It  will  also  be  observed  that  the  act  of  1872  provides  that  all  leases 
under  seal  except  leases  for  less  than  two  years  may  be  recorded,  while 
if  leases  for  years  are  within  the  terms  of  the  fourteenth  section  leases 
for  less  thantwo  years  are  not  excepted  from  its  operation.  It  must  be 
inferred  that  the  draughtsman  of  the  statute  understood  the  term  "deed  or 
conveyance  of  lands,  tenements  and  hereditaments  "  to  mean  what  it 
signified  under  the  old  rule  of  common  law,  viz.:  a  deed  or  conveyance 
of  a  freehold  estate,  such  estate  as  must  be  conveyed  by  deed,  and  not 
a  lease  for  years  which  may  be  passed  by  writing  not  under  seal. 

That  sucn  has  been  the  general  understanding  of  the  legal  profession 
is  evinced  by  the  fact  that  up  to  the  time  of  the  passage  of  the  act  of 
1872  the  principal  recording  offices  in  this  State  will  be  searched  in 
vain  to  find  the  existence  of  an  established  practice  of  recording  leases 
for  years  as  conveyances  of  lands.  It  was  not  deemed  necessary  to 
record  a  lease  for  years,  in  order  to  preserve  the  rights  of  the  lessee,  or 
to  protect  a  purchaser  of  the  freehold,  because  the  lessee,  or  his  agent, 
or  assignee,  was  usually  in  possession,  and  that  possession  put  the  sub- 
sequent purchaser  on  inquiry.  Van  Keuren  v.  Central  jRailroad*  38 
N.  J.  L.  167;  S.  C,  13  Am.  Ry.  Rep.  43. 

If  the  fourteenth  section  comprehends  leases  for  years,  then  it  may 
with  much  force  be  argued  that  by  a  reasonable  interpretation  of  the 
act  of  1872,  that  section  is  repealed  so  far  as  relates  to  leases. 

In  any  other  view  what  beneficial  effect  can  be  given  to  the  later 
statute?    Of  what  value  is  the  supplement  of  1872  or  what  purpose 
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can  the  option  therein  given,  to  record  leases  or  not,  serve  if  the  penalty 
provided  in  the  fourteenth  section  for  not  recording  still  pertains. 

That  the  act  of  1872  leaves  it  to  the  option  of  the  lessee  whether 
he  will  register  his  lease  must  be  conceded,  for  registry  is  a  creature  of 
statute  law,  and  no  forfeiture  can  arise  in  respect  to  it  except  that  which 
the  statute  itself  prescribed.  Where  it  is  not  prescribed,  it  does  not  exist. 

Will  it  be  presumed  that  the  legislature  would  enact  a  law  that  the 
lessee  might  at  his  option  record  his  lease,  if  it  was  intended  that,  for 
his  failure  to  do  so,  ne  should  be  subject  to  the  penalty  denounced  in 
the  earlier  act  ?  The  lessee  would  have  been  precisely  in  that  position 
without  the  law  of  1872. 

If  a  statute  requires  an  act  to  be  done,  and  imposes  a  penalty  for 
the  omission  to  do  it,  and  a  subsequent  statute  provides  that  the  same 
act  may  be  done,  or  not,  at  the  option  of  the  party  before  required  to 
do  it,  does  not  the  implication  arise  that  the  penalty  is  removed  ?  It 
is  not  necessary,  however,  to  decide  this  question  now. 

The  learned  jurists  who  reversed  the  act  respecting  conveyances, 
retaining  in  it  the  fourteenth  section  as  it  before  existed,  and  incor- 
porating in  it  the  provisions  of  the  act  of  1872,  manifestly  conceived 
that  the  legal  phraseology  used  in  the  act  had  been  adopted  with  the 
signification  given  to  it  in  the  old  common  law.  This  is  indicated  by 
the  fact  that  the  twenty-fifth  section  of  the  Revision  provides  that  the 
clerk  shall  record,  in  well-bound  books,  "  all  deeds  and  conveyances  of 
lands,  tenements  and  hereditaments,"  and  also  "all  other  instruments 
which  are  by  the  act  therein  directed  to  be  recorded." 

The  "other  instruments,"  within  contemplation  of  the  revisers, 
most  have  been  leases  for  years,  and  assignments  of  such  leases. 

This  is  shown  by  reference  to  the  ninth  section  of  the  act  respecting 
conveyances  in  Kixon's  Digest  —  edition  of  1868 — which  does  not 
contain  the  words  "all  other  instruments." 

Those  words  presumably  added  because  the  revisers  did  not  under- 
stand that  deeds  or  conveyances  of  lands,  tenements  and  hereditaments 
included  leasee  for  years. 

In  my  judgment  that  is  the  true  interpretation  of  the  language  of 
the  fourteenth  section ;  it  does  not  authorize  or  require  leases  for  years 
to  be  put  on  record. 

The  language  of  the  mortgage  act  is  substantially  the  same  as  that 
in  relation  to  deeds,  providing  for  the  registry  of  all  mortgages  and 
defeasible  deeds,  in  the  nature  of  mortgages  of  land,  tenements  and 
hereditaments.  If  not  necessary  to  recora  the  lease  itself,  it  cannot  be 
Qecessary  to  record  a  defeasible  conveyance  of  the  lease.  There  would 
be  nothing  upon  the  record  to  enable  parties  interested  to  trace  the 
.  title,  and,  therefore,  the  registry  of  such  mortgage  would  not  be  notice. 
Losey  v.  Simpson,  3  Stockt.  246. 

My  conclusion,  therefore,  is  that  the  priority  of  the  mortgages  in  ques- 
tion is  not  lost  by  the  omission  to  record  them  as  real  estate  mortgages. 

There  is  also  another  ground  upon  which  the  Hutchinson  mortgage 
is  entitled  to  be  preferred.  The  evidence  shows  that  Beakes  held  a 
judgment  against  the  partners,  which  was  recovered  prior  to  the  execu- 
tion of  that  mortgage. 
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Mr.  Chesney,  one  of  the  partners,  told  Beakes  that  the  firm  wished 
to  borrow  money  from  Hutchinson,  and  secure  it  by  mortgage  on  the 
building,  if  Beakes  would  release  the  building  from  the  Tien  of  that 
judgment,  so  that  the  mortgage  would  not  be  subject  to  it.  To  that 
^Beakes  assented,  and  on  the  15th  of  June,  1882,  executed  such  release, 
and  the  mortgage  was  thereupon  executed  to  Hutchinson  before  the 
rendition  of  the  judgment  now  held  by  Beakes. 

By  this  evidence  Beakes  is  chargeable  with  knowledge  of  the  Hutch- 
inson mortgage  before  he  recovered  his  judgment,  ana  he  cannot  post- 
pone the  mortgage  for  want  of  registration. 

The  case  of  Morris  v.  White,  9*  Stew.  324,  is  not  in  conflict  with  this 
conclusion.  There  thi6  court  laid  down  the  rule  that  "  the  fact  that  a 
judgment  creditor  knew  that  a  mortgage  was  intended,  and  being  pre- 
pared, did  not  deprive  him  of  the  right  which  a  creditor  has  to  secure 
a  just  debt  by  greater  vigilance  and  promptness.  A  creditor  is  under  no 
obligation,  legal  or  equitable,  to  permit  another  to  gain  a  position 
superior  to  his  own.  But,  in  that  case,  although  the  White  mortgage 
was  not  recorded  until  two  days  after  the  entry  of  the  Morris  judg- 
ment, the  judgment  creditor  was  charged  with  notice  of  it,  and  post- 
poned to  it  upon  far  less  evidence  than  is  submitted  on  behalf  of  the 
mortgage  in  this  case.  That  decree  rests  upon  the  finding  that  the 
mortgage  was  actually  executed  before  the  judgment  was  entered. 

Here  the  judgment  creditor  not  onlv  knew  that  the  mortgage  was  to 
be  given,  but  he  released  an  earlier  judgment  to  enable  the  mortgage  to 
occupy  the  first  place,  and  the  mortgage  was  executed  and  delivered 
long  before  the  recovery  of  the  judgment,  which  Beakes  now  sets  up  to 
displace  it.  Beakes  is  chargeable  with  notice,  not  only  that  H  utchinson 
intended  to  take  a  mortgage,  but  that  he  actually  had  taken  it  before 
his  judgment  was  obtained,  and  any  necessity  which  might  otherwise 
have  existed  to  register  the  mortgage  was  thereby  dispensed  with.  In 
my  opinion  the  decree  below  should  be  reversed,  and  tne  entire  fund  in 
court  appropriated  to  the  payment  of  the  Alison  E.  Hutchinson  mort- 
gage. The  fund  being  insufficient  to  satisfy  the  mortgage,  neither  the 
complainant  nor  Beakes  should  be  allowed  costs  in  this  court  or  in  the 
court  below. 
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SUPBEME  JUDICIAL   COVET  OF  MASSACHUSETTS. 


Pikeoe  v.  Gould. 

January  6,  1887. 

Appeal— "Person  Aggrieved  "—Pub.  Btats.,  Chap.  156,  §  6. 

Although  an  administrator  de  bonis  non,  who  has  assented  to  the  final  account  of 
an  executrix,  cannot  appeal  from  the  decree  allowing  the  account,  yet  one  entitled 
to  share  in  the  reversion  of  a  fund  is  a  "person  aggrieved"  within  Public 
Statutes,  chapter  156,  section  6,  and  may  appeal.* 

Appeal  from  a  decree  of  probate  court.     The  opinion  states  the  case. 

I.  A.  Abbott  and  F  H.  Pearl,  for  appellant.  W.  D.  Northend,  for 
appellee. 

Holmbs,  J.  This  is  an  appeal  from  a  decree  of  the  probate  court, 
allowing  the  final  account  of  the  executrix  of  the  will  of  Thomas 
Pilchard,  Jr.  The  administrator  de  bonis  non  of  Pitchard  assented  to 
the  account  as  allowed.  The  appellant  is  a  sister  of  the  testator, 
admitted  to  be  entitled  to  a  share  of  a  reversion  in  a  fund,  either 
under  the  will  or  under  the  statute  of  distribution,  it  is  immaterial 
which.  The  debts  and  charges  against  the  estate  have  been  paid.  The 
appeal  was  dismissed  on  the  ground  that  the  appellant  had  no  right  to 
enter  an  appeal. 

There  is  no  doubt  that  the  administrator  de  bonis  non  might  have 
appealed  if  he  had  not  seen  fit  to  assent  to  the  account.  Wiagm  v.  Swett, 
6  Mete  194.  But  we  are  of  opinion  that  the  appellant  has  the  same 
right,  and  is  a  "  person  aggrieved  "  within  Public  Statutes,  chapter  156, 
section  6.  It  is  settled  that  the  right  is  not  confined  to  those  who 
would  have  been  legal  parties  to  the  suit  under  proceedings  at  common 
law  or  in  equity,  but  extends  to  others  whose  pecuniary  interests  are 
affected.  Parrar  v.  Packer,  3  Allen,  556 ;  Smith  v.  Sherman,  4 
Cash.  408 ;  Boynton,  v.  Dyer,  18  Pick.  1 ;  Smith  v.  Bradstreet,  16 
id.  264;  Lee,  appellant,  18  id.  285 ;  Lawless  v.  Reagan,  128  Mass. 
592. 

The  appellant's  pecuniary  interests  are  affected  by  the  decree  in  this 
case.  In  the  first  place  it  will  be  observed  that  this  is  not  a  case  where 
a  legatee  is  seeking  to  enforce  a  remedy  against  a  debtor  where  an  execu- 
tor refuses  to  sue  — Botosher  v.  Watkins,  1  Russ.  &  Myl.  277;  Teat- 
man  v.  Teatman,  7  Ch.  Div.  210 ;  or  against  a  person  otherwise 
acconntable  to  the  estate  from  which  his  legacy  is  to  come.  Downing 
i.Porter,  9  Mass,  386.  Such  claims  are  one  degree  more  remote 
than  the  present.  There  is  no  privity  between  the  legatee  and  the 
debtor.  But  this  is  a  question  between  the  legatee  and  the  representa- 
tives of  her  testator's  estate.  The  appellant  had  a  direct  interest  in 
the  fund  in  thehand^  of  the  accounting  executrix  before  the  administra- 
tor <k  bonis  non  was  appointed.  The  executrix  was  not  a  mere  debtor 
to  the  estate  in  his  own  hands.  Marvel  v.  Babbitt,  ante  (Bristol,  '86). 
A  residuary  legatee  has  alien  updn  the  fund  as  it  is,  and  may  come 

«  gee  26  Eng.  Rep.  430;  33  id.  517,  notes.  ~ ~~ 
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here  for  the  specific  fund.  McLeod  v.  Drummond,  17  Ves.  152,  169. 
See  Wilson  v.  Moore,  1  Myl.  &  K.  126;  id.  337. 

As  the  amount  the  appellant  would  receive  depended  on  the 
amount  of  the  estate,  when  all  debts  were  paid ;  and  as  she  was  entitled 
to  insist  on  receiving  that  amount  from  the  estate  as  an  identified  trust 
fund,  she  was  entitled  to  insist  on  the  estate  being  kept  up  to  its  proper 
amount  by  whatever  person  held  it  for  the  time  being.  She,  there- 
fore, had  a  right  against  the  executrix,  independent  of  the  adminis- 
trator de  bonis  non,  that  the  executrix  should  turn  over  the  whole 
amount  for  which  she  was  accountable,  and  if  the  executrix  had  not 
kept  that  amount  of  assets  distinct,  to  have  the  trust  fund  made  good 
by  suit  upon  her  bond.  The  appellant  must  have  the  right  against 
the  administrator  de  bonis  non,  in  like  manner  to  insist  on  his  collect- 
ing and  receiving  the  whole  trust  fund,  which  ought  to  come  to  his 
hands.  The  latter  is  now  a  mere  dry  trustee  as  all  debts  and  charges 
are  paid.  Bacon  v.  Abbott,  137  Mass.  397,  398.  Even  if  he  could  be 
made  answerable  on  his  bond  if  he  assented  to  a  decree  for  a  less  sum 
than  he  should,  the  appellant  has  a  right  to  insist  on  receiving  her 
share  of  the  assets  as  such  instead  of  being  driven  to  the  personal 
security  of  the  bond. 

But  if  the  appellant  has  not  the  right  of  appeal,  it  is  hard  to  see  how 
she  is  to  be  protected  in  any  wav.  It  would  seem  paradoxical  that  the 
decree  should  conclusively  establish  in  favor  of  the  executrix  against  a 
party  interested  in  the  fund,  that  she  was  accountable  for  no  more,  as 
it  undoubtedly  would,  and  yet  leave  it  open  to  charge  the  administrator 
for  not  having  collected  more.  Harvard  College  v.  Amory,  9  Pick. 
446,  464.  If  for  any  reason  the  appellant  would  be  concluded  by  the 
decree,  she  has  the  right  to  appeal  from  it.  Farrar  v.  Parker,  vbi 
supra;  Lewis  v.  Bclitho,  6  Gray,  137. 

We  may  add  with  regard  to  Downing  v.  Porter,  vbi  supra,  as  we 
have  partly  intimated  already  that  there  the  appellant  had  no  interest 
in  the  estate  of  the  testator  which  was  the  subject  of  the  account,  but 
only  in  the  estate  of  a  residuary  legatee  of  the  testator.  Besides  there 
was  nothing  to  show  that  the  residuary  legatee's*  administrator  would 
not  have  taken  an  appeal  if  requested. 

The  foregoing  reasoning  applies  with  equal  force  if  it  should  be  held 
that  the  appellant's  claim  was  outside  of  the  will.  /Smith  v.  Haynes, 
111  Mass.  346. 

Appeal  to  stand  for  hearing. 


WE8T0N  V.    WB8T0N. 

January  6,  1887. 

The  statutory  prohibition  against  granting  a  divorce,  if  the  parties  have  never 
lived  together  as  husband  and  wife  in  this  Commonwealth,  is  not  avoided  by  a 
transitory  cohabitation  here,  but  requires  a  domicile  in  the  State.. 

Libel  for  divorce.  At  the  hearing  before  a  single  justice  the  following 
facts  were  found  : 

Both  parties  lived  in  Massachusetts  before  their  marriage  to  each 
other.     They  went  to  Portsmouth,  New  Hampshire,  to  be  married,  and 
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were  married  there  in  May,  1884,  he  being  twenty  and  she  seventeen 
years  old.  He  obtained  employment  there  immediately  afterward, 
and  they  remained  there  and  he  intended  to  live  and  stay  there,  and 
they  lived  together  there  for  about  five  and  one-half  months,  when  she 
left  him  and  returned  to  Massachusetts  a  few  days  later,  but  after  the 
marriage  they  never  had  any  thing  to  do  with  each  other  and  had  no 
communication  whatever  with  each  other  in  Massachusetts,  but  lived 
apart.  She  afterward  took  up  her  residence  in  Lynn,  and  in  the  sum- 
mer of  1885  committed  adultery  there. 

The  case  was  reported  by  the  justice  to  the  full  court,  if  on  these 
facts  the  court  has  jurisdiction,  a  divorce  to  be  granted  for  the  cause 
of  adultery,  otherwise  the  libel  to  be  dismissed. 

W.  H.  NUea  and  G.  J.  Carr,  for  libelant. 

Holmes,  J.  It  was  decided  in  Boss  v.  Hoisy  103  Mass.  575,  that 
the  prohibition  in  General  Statutes,  chapter  107,  section  12,  Public 
Statutes,  chapter  146,  section  4,  against  granting  a  divorce  if  the  parties 
have  never  lived  together  as  husband  and  wife  in  the  Common- 
wealth, is  not  avoided  by  a  transitory  cohabitation  here,  but  requires  a 
domicile  in  the  State.  In  Eaton  v.  Eaton,  122  Mass.  276,  which,  per- 
haps, can  be  upheld  on  its  special  facts,  domicile  without  cohabitation  was 
thought  to  satisfy  the  condition,  and  a  divorce  was  granted.  But  in 
Eaton  v.  Eaton  the  court  appears  to  have  overruled  the  earlier  decis- 
ion of  Sckrowv.  Schrow.  103  Mass.  574,  where  the  parties  seemed  to 
have  been  domiciled  in  Massachusetts,  but  it  was  held  that  their  having 
lived  in  the  State  separately  was  not  enough.  We  cannot  escape  from 
the  literal  meanimg  of  the  statute,  which  is  not  satisfied  with  residence 
merely,  but  requires  the  parties  to  have  "  lived  together  as  husband 
and  wife."  If  the  result  is  an  unintended  anomaly,  the  remedy  is  in 
the  legislature.  After  a  residence  here  for  the  statutory  time,  the 
libelant  may  be  entitled  to  his  divorce  under  the  law  as  it  stands. 

libel  dismissed. 


Huzzey  v.  Heffkenan. 

January  6,  1887. 
A  conveyance  of  land  with  full  covenants  of  warranty,  to  which  the  jrrantor 
has  no  title,  or  an  imperfect  title,  hut  thereafter  acquires  a  good  title,  the 
after-acquired  title  inures  to  the  benefit  of  his  grantee  ;  but  where  the  grantor 
expressly  excepts  from  his  warranty  a  mortgage  which  in  his  deed  he  asserts  is 
a  paramount  title,  he  may  assert  such  title  if  he  afterward  acquire  the  same.* 

Writ  of  entry  to  recover  certain  land  in  Lynn.  The  case  was  heard 
on  agreed  facts.  The  superior  court  gave  judgment  for  the  tenant,  and 
the  demandant  appealed.    The  case  is  stated  m  the  opinion. 

D.  0.  Allen,  for  demandant.  N.  Morse  and  W.  It.  Howland,  for 
tenant. 

Moeton,  Ch.  J.  The  demandant  claims  under  a  mortgage  to  him 
from  one  filethen,  dated  in  November,  1874.     When  this  mortgage 

*  See  30  Eng.  Rep.  17,  note. 
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was  given  the  estate  was  subject  to  a  prior  mortgage  to  the  Warren 
Five  Cents  Savings  Bank.  The  mortgage  to  the  demandant  is  expressly 
made  subject  to  tne  prior  mortgage ;  it  contains  no  general  warranty, 
but  the  covenant  is  that  the  grantor  will  warrant  and  defend  the  prem- 
ises against  the  lawful  claims,  and  demands  of  all  persons  except  those 
claiming  under  the  prior  mortgage.  In  July,  I878,  the  savings  bank 
foreclosed  the  first  mortgage,  and  under  the  power  of  sale  contained 
therein  duly  sold  the  premises  to  one  Osborne.  Without  doubt  this 
sale  terminated  the  demandant's  interest  in  the  premises,  and  vested  in 
Osborne  an  estate  in  fee,  free  from  the  demandant's  mortgage,  or  any 
rights  of  redemption  in  the  mortgagor,  or  his  subsequent  grantees. 
Subsequently  Osborne  conveyed  the  premises  to  said  Blethen.  After- 
ward the  promises  were  conveyed  through  several  intermediate  convey- 
ances to  tne  tenant. 

The  demandant  claims  that  when  the  premises  were  conveyed  to 
Blethen  by  the  bank,  his  mortgage  title  revived  and  attached  to  the 

S remises,  on  the  ground  that  iflethen  was  estopped  by  his  warranty  to 
eny  the  demandant's  title  under  his  mortgage.  We  know  of  no  princi- 
ple on  which  this  claim  can  be  sustained. 

It  is  well  settled  that  if  a  man  conveys,  with  full  covenants  of  war- 
ranty, land  to  which  he  has  no  title  or  an  imperfect  title,  and  if  he 
afterward  acquires  a  good  title,  his  after-acquired  title  inures  to  the 
benefit  of  his  grantee  in  the  prior  deed,  upon  the  ground  that  he  is 
estopped  to  say  that  he  was  not  seized  in  fee  of  the  estate9  which  he 
has  conveyed  with  warranty.  Somes  v.  Skmner,  3  Pick.  52iWhUe  v. 
Patten,  24  id.  324;  Husa  v.  Alpaugh,  118  Mass.  369;  Knight  v. 
Thayer,  125  id.  25. 

This  rule  rests  upon  the  ground  that  a-man  shall  not  be  permitted  to 
allege  a  fact  to  be  different  from  what  he  has  expressly  asserted  it  to 
be  in  his  own  deed.  But  in  the  case  before  us,  Blethen  in  his  deed  to 
the  demandant  did  not  warrant  against  all  titles.  On  the  contrary,  he 
expressly  excepts  from  his  warranty  the  title  under  the  mortgage  to 
the  savings  bank.  In  asserting  that  title  afterward  acquired  by  him, 
he  does  not  allege  any  thing  inconsistent  with  his  assertions  in  his  deed. 
He  asserts  in  his  deed  that  the  prior  mortgage  is  a  paramount  title. 
To  give  the  doctrine  of  estoppel  the  operation  which  the  demandant 
claims  would  be  to  enlarge  Biethen's  covenant  to  a  general  covenant  of 
warranty. 

By  the  deed  from  the  savings  bank,  Osborne  took  a  title  in  fee,  para- 
mount to  the  demandant's  title ;  he  could  and  did  convey  this  para- 
mount title  to  Blethen,  who  has  done  nothing  to  estop  himself  from 
asserting  this  title.  The  demandant,  therefore,  had  no  title  as  against 
Blethen,  and  it  follows  of  course  that  he  has  no  title  as  against  the 
tenant. 

Judgment  for  tenant. 
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Marvel  v.  Babbitt. 
January  6,  1887. 

Assets  of  an  estate,  including  money,  so  long  as  the  fund  can  be  identified  in 
the  hands  of  an  executor  or  administrator,  are  held  by  him  en  autre  droit  and  quasi 
in  trust,  and  upon  receive  of  the  administrator  the  administrator  de  bonis  nou 
is  entitled  to  receive  the  assets  in  specie,  and  the  proceeds  of  real  estate  sold  are 
to  be  considered  assets.  It  is  the  duty  of  the  administrator  to  keep  the  funds  dis- 
tinct from  his  own,  and  if  he  does  so,  he  will  not  be  absolutely  and  personally 
bound  as  a  debtor,  but  will  be  discharged  if  the  funds  are  lost  without  his  fault. 

In  proceedings  under  trustee  process  the  claimant  may  appear  if  he  sees  fit  and 
assert  his  rights,  whether  they  be  equitable  or  legal. 

Action  on  contract.    On  exceptions. 

F.  8.  HaU,  for  plaintiff.    L.  K  White,  for  claimant. 

Holmes,  J.  This  is  an  action  against  Edward  H.  Babbitt  personally, 
in  which  the  plaintiff  seeks  to  hold  by  trustee  process  the  proceeds  of 
a  sale  of  real  estate  by  Babbitt  as  administrator,  which  are  now  in  the 
hands  of  his  counsel.  Babbitt  has  been  removed  from  the  office  of 
administrator,  and  the  fund  is  claimed  by  the  administrator  de  bonis 
non.  The  court  below  ordered  the  trustee  discharged  and  awarded  the 
fond  to  the  claimant.  We  are  of  opinion  that  this  was  the  proper 
course.  Courts  of  common  law*  as  well  as  of  equity  have  long  recog- 
nized that  assets  of  an  estate,  including  money,  so  long  as  the  fund  can 
be  identified  in  the  hands  of  an  executor  or  administrator,  are  held  by 
him  en  autre  droit  and  quasi  in  trust.  Pub.  Stats.,  chap.  156,  §  32; 
Weeks  v.  Gibbs,  9  Mass.  74:  Dawes  v.  Boylston,  id.  337,  352 ;  Stevens 
v.  GoodeU,  3  Mete.  34;  3  Barr,  1369,  note;  Farr  v.  Newman,  4  T. 
R.  621,  648;  McLeod  v.  Drummond,  17  Ves.  152,  168;  Wilson  v. 
Moore,  1  Myl.  &  K.  126 ;  id.  337 ;  Kinderly  v.  Jarvis,  22  Beav.  1,  2, 
3.  It  follows  that  when  an  administrator  is  removed  the  administrator 
de  bonis  non  is  entitled  to  receive  the  assets  in  specie.  Stevens  v.  Good- 
eU,  ubi  supra  ;  Pub.  Stats.,  chap.  156,  §§  14, 15 ;  Collins  v.  Collins,  140 
Mass.  502,  505.  And  the  proceeds  of  real  estate  sold  are  to  be  consid- 
ered as  assets.     Pub.  Stats.,  chap.  134,  §  1. 

In  this  case  the  fund  is  identified.  For  even  if  Babbitt's  counsel  had 
made  himself  a  simple  debtor  to  Babbitt,  the  administrator,  by  depos- 
iting the  proceeds  in  his  own  private  bank  account  according  to  the 
prevalent  loose  practice —  Vail  v.  Durant,  7  Allen,  408  —  still  the 
proceeds  were  the  consideration  of  the  debt,  and  thus  could  be  traced, 
and,  therefore,  as  between  the  administrator  and  the  administrator  de 
bonis  non  belonged  to  the  latter.  It  does  not  appear,  however,  that  the 
alleged  trustee  had  not  kept  the  fund  distinct. 

The  fallacy  in  the  plaintiff's  argument  lies  in  the  tacit  assumption 
that  an  administrator  becomes  quasi  a  debtor  to  the  estate  for  all  moneys 
coming  to  his  hands,  and  that,  therefore,  the  specific  moneys  or  proceeds 
ot  a  sale  belong  to  hirn.  Whereas  in  modern  times,  at  least,  nis  duty 
is  to  keep  the  funds  distinct  from  his  own,  and  if  he  does  so,  he  will 
not  be  absolutely  and  personally  bound  as  a  debtor,  but  will  be  dis- 
charged if  the  funds  are  lost  without  his  fault.  Pub.  Stats.,  chap.  156, 
§32. 

It  is  true  that  where  the  person  summoned  as  trustee  was  a  debtor  of 
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the  defendant  at  common  law,  the  decisions  have  gone  some  length  in 
charging  him  before  the  intervention  of  claimants  was  allowed  — Uoburn 
v.  Ansart,  3  Mass.  319  —  and  have  held  him  discharged  by  payment 
since  that  time  when  the  claimant  had  notice  and  neglected  to  appear. 
Randall  v.  Way,  111  Mass.  506 ;  MorOamd  v.  LMe,  137  id.  339. 
But  the  cases  cited  show  that  the  claimant  may  appear  if  he  sees  fit  and 
asserts  his  rights,  whether  they  be  equitable  or  legal.  Pub.  Stats.,  chap. 
183,  §  35.  See,  also,  Underwood  v.  Boston  Five  Cents  Swings  Bank, 
141  Mass.  305. 
Exceptions  overruled. 

Whitney  v.  Pullman's  Palace  Cab  Company. 

January  6,  1887. 

A  railroad  company  is  not  liable  for  the  loss  of  a  reticule  left  upon  the  sill  of 
a  car  window,  and  stolen  while  the  passenger  is  absent  from  the  car  obtaining 
refreshments. 

Action  of  contract  to  recover  for  the  loss  of  a  satchel  or  reticule  and 
its  contents.  At  the  trial  in  the  superior  court,  without  a  jury,  the  pre- 
siding justice  ruled  that  upon  the  evidence  plaintiff  could  not  recover, 
and  a  finding  was  entered  for  defendant.  The  case  was  thereupon 
reported  to  this  court.     The  facts  appear  in  the  opinion. 

E.  A.  Alger,  for  plaintiff.     B.  N.  Johnson,  for  defendant. 

Mobton,  Ch.  J.  The  plaintiff  bought  of  the  Eastern  Railroad  Com- 
pany a  ticket,  which  entitled  her  to  ride  from  Boston  to  the  White 
mountains  in  a  day  parlor  car,  owned  by  the  defendant  and  in  use  by 
the  Eastern  Railroad  Company,  under  a  contract  with  the  defendant. 
She  had  with  her  a  small  satchel  or  reticule,  which  she  did  not  deliver 
to  the  defendant  or  any  of  its  agents,  but  which  she  kept  in  her  per- 
sonal control.  There  was  evidence  tending  to  show  that  it  was  stolen 
while  the  train  was  stopping  at  Portsmouth  for  refreshments. 

It  is  clear  that  she  cannot  hold  the  defendant  liable  as  a  common  car- 
rier. She  can  only  hold  it  liable  upon  the  ground  that  her  property  was 
lost  by  some  negligence  of  the  deteudant,  and  without  any  fault  on  her 
part.  Clcvrk  v.  Burns,  118  Mass.  275;  s.  o.,  19  Am.  Rep.  456; 
Eingsley  v.  Lake  Shore  li.  E.  Co.,  125  Mass.  54;  s.  a,  28  Am.  Rep. 
200. 

We  are  of  opinion  that  upon  the  evidence  the  plaintiff  fails  to  show 
the  exercise  of  due  care  on  her  part.  When  the  train  stopped  at  Ports- 
mouth she  and  her  husband  left  the  car  for  ten  minutes,  leaving  her 
reticule  upon  the  sill  of  one  of  the  car  windows,  a  conspicuous  and 
exposed  place,  which  could  be  reached  from  the  outside  through  an 
adjoining  window,  which  was  open.  This  was  not  the  exercise  of  com- 
mon prudence  or  proper  care  oi  her  property,  and  thus  her  own  negli- 
gence contributed  to  the  loss.  This  is  decisive  against  her  right  to 
recover,  and  we  need  not  consider  the  question  whether  there  is  any 
evidence  of  negligence  on  the  part  of  the  defendant.  Nor  is  it  neces- 
sary to  consider  whether  the  liability  of  the  defendant  is  different  from 
that  of  a  railroad  using  its  own  cars. 

Exceptions  overruled. 


Digitized  by 


Google 


Mo&bill  v.  Spurb.  255 

Morrill  v.  Spurs. 

January  6,  1887. 

The  plaintiff  advanced  money  to  the  defendant, taking  his  notes  therefor,  upon 
the  agreement  "  that  if  after  farther  examination  the  plaintiff  should  conclude 
to  become  a  partner  in  the  business,  he  should  have  the  right  to  do  so,  and  should 
be  admitted  as  an  equal  partner  with  the  defendant,"  and  that  in  such  case  the 
soma  for  which  the  notes'  were  given  should  be  considered  as  contributions  to 
the  capital  of  the  firm.  Held,  that  no  partnership  was  formed  by  this  agree- 
ment, and  that  plaintiff  was  entitled  to  recover  on  the  notes. 

Action  of  contract  on  certain  promissory  notes  given  by  the  defend- 
ant to  the  plaintiff.  The  defendant  claimed  that  the  sums  of  money, 
for  which  said  notes  were  given,  were  contributions  to  the  capital  stock 
of  a  partnership,  which  he  alleged  to  exist  between  the  plaintiff  and 
defendant,  and  that  as  said  partnership  had  never  been  liquidated,  the 
plaintiff  could  not  recover  in  this  form  of  action.  The  case  was  heard 
m  the  superior  court  by  the  court  without  a  jury.  The  presiding  jus- 
tice found  on  the  evidence  that  no  partnership  was  ever  formed  between 
the  plaintiff  and  defendant,  ruled  that  the  plaintiff  could  maintain  the 
action,  and  found  for  the  plaintiff.  The  case  was  reported  for  the  con- 
sideration of  this  court. 

J.  Morse  and  G.  Morrill,  for  plaintiff.     Ball,  Storey  <&  Tower,  for 

defendant. 

Mobton,  Ch.  J.  There  being  no  written  articles  of  copartnership 
between  the  plaintiff  and  defendant,  the  question  whether  the  parties 
by  an  oral  agreement  formed  a  copartnership  was  purely  a  question  of 
fact.  Upon  this  question  we  cannot  revise  the  finding  of  the  justice 
of  the  superior  court,  who  tried  the  case  without  a  jury,  except  so  far 
as  to  inquire  whether  there  is  any  evidence  which  justifies  this  finding. 
The  facts  and  evidence  reported  to  us  tend  very  strongly  to  show  that 
no  partnership  was  ever  formed.  The  plaintiff  advanced  money  to  the 
defendant,  taking  his  notes  therefor  upon  the  agreement  "  that  if  after 
further  examination  the  plaintiff  should  conclude  to  become  a  partner 
in  the  business,  he  should  have  the  right  to  do  so,  and  should  be  admitted 
as  an  equal  partner  with  the  defendant,"  and  that  in  such  case  the  sums 
for  which  the  notes  were  given  should  be  considered  as  contributions 
to  the  capital  of  the  firm. 

No  partnership  was  formed  by  this  agreement ;  it  was  in  its  nature 
an  executory  agreement  that  a  partnership  should  be  formed,  and  that 
the  plaintiff  should  be  admitted  as  a  partner  in  the  future  when  he 
signified  that  he  desired  to  become  a  partner.  It  appeared  in  evidence 
that  when  plaintiff  signified  to  the  defendant  his  choice  to  become  a 
partner,  the  defendant  refused  to  admit  him  or  recognize  him  as  a  part- 
ner, and  has  always  since  so  refused.  The  court  was  clearly  justified 
in  finding  that  no  partnership  was  ever  formed,  and,  therefore,  that  the 
plaintiff  was  entitled  to  recover  on  his  notes. 

Judgment  for  defendant. 
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CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


City  Bank  of  New  Haven's  Appeal  from  Commissioners. 

July  8,  1886. 

Notes  made  by  one  partner  and  indorsed  by  the  other  were  discounted  at  a 
bank  and  the  proceeds  placed  to  the  credit  of  the  firm.  The  firm  becoming 
insolvent  made  an  assignment  of  all  its  assets  and  the  property  of  tbe  individual 
members  of  the  firm.  The  bank  presented  its  claim  for  the  amount  of  the  notes 
to  the  commissioners  on  the  assigned  estate  of  the  firm,  claiming  that  the  paper 
discounted  was  in  fact  partnership  paper  and  that  the  avails  of  the  notes  went 
for  the  benefit  of  the  firm.  The  commissioners  rejected  the  claim  and  the  bank 
appealed  to  the  superior  court,  where  the  case  was  tried  to  the  jury  and  a  verdict 
rendered  in  favor  of  the  bank. 

The  trial  court  upon  request  charged  that  the  bank  "  could  not  recover  unless 
they  proved  to  the  satisfaction  of  the  jury  that  their  debt  was  due  from  the  part- 
nership and  not  from  tbe  individuals  composing  the  firm;  that  the  partnership  is 
a  distinct  thing  from  the  partners  themselves,  and  if  the  jury  should  find  that 
the  father  and  son  were  indebted  to  the  plaintiffs  as  individuals  upon  the  same 
notes,  one  as  maker  and  the  other  as  indorser,  it  cannot  be  presumed  from  this 
fact  alone  that  the  partnership  was  indebted  for  the  notes;  that  upon  their  face 
the  notes  produced  in  court  show  an  indebtedness  of  the  partners  as  individuals, 
and  do  not  show  any  indebtedness  of  the  partnership;  that  the  burden  of  proof 
was  upon  the  bank  to  prove  that  the  notes  were  not  what  they  appeared  to  be, 
the  individual  notes  of  the  partners,  but  their  joint  obligation  as  partners;  that 
if  the  father  was  indebted  to  the  firm  and  the  money  on  the  notes  was  obtained 
by  him  for  the  purpose  of  repaying  his  indebtedness,  the  verdict  must  be  for  the 
appellee;  that  if  the  bank  discounted  the  notes  at  the  request  of  the  father  and 
upon  his  individual  credit,  and  the  money  was  obtained  by  him  and  placed  to  the 
credit  of  the  firm  to  replace  money  drawn  by  him  from,  the  firm  which  he  was  under 
obligation  to  replace,  the  verdict  must  be  for  the  appellee;  that  if  tbe  partner- 
ship obtained  the  benefit  of  the  money  from  the  discount  of  the  notes  it  is  not  to 
be  concluded  from  this  fact  alone  that  the  partnership  is  liable,  though  the  fact 
may  be  evidence  tending  to  prove  that  the  money  was  borrowed  by  the  firm;  but 
that  if  the  maker  of  the  note  borrowed  the  money  upon  his  individual  credit  to 
reduce  his  obligation  to  the  firm,  the  verdict  must  be  for  the  defendant,  notwith- 
standing the  fact  that  the  firm  was  benefited  by  the  transaction." 

Held,  that  the  charge  covered  the  case,  and  the  court  committed  no  error  in 
refusing  to  charge  that  "if  the  jury  should  find  that  the  father,  acting  for  himself, 
executed  the  notes  in  question  and  procured  them  to  be  indorsed  by  his  son,  and 
then  delivered  them  to  the  firm,  for  the  purpose  of  enabling  the  firm  to  replace 
money  which  he  owed  it,  and  if  the  firm  then  offered  said  notes  for  discount  at 
the  City  Bank,  and  the  said  bank  discounted  them  and  placed  the  proceeds  to  the 
credit  of  the  firm,  the  law  is  so  that  the  contract  between  the  City  Bank  and  the 
firm  was  a  contract  of  bargain  and  sale  only,  and  was  not  a  loan  of  money  to  the 
firm,  and  the  right  of  action  of  the  bank  is  confined  to  such  rights  as  they  hare 
as  holders  of  the  notes." 

The  court  also  charged  as  follows:  "  If  you  find  that  the  proof  preponderates 
in  favor  of  the  bank  that  the  paper  was  partnership  paper,  discounted  as  such, 
and  credit  given  to  the  firm  at  the  time,  then  your  verdict  should  be  for  the 
appellants;  but  if  you  find  a  preponderance  the  othjr  way  and  in  support  of  the 
claims  which  are  made  by  the  appellee,  then  your  verdict  should  be  for  him." 
Held,  that  the  instructions  were  faulty  in  not  telling  the  jury  what  they  must 
do  if  there  should  be  an  exact  equipoise  in  the  evidence.  But  that  as  they  had 
already  been  charged  that  the  burden  of  proof  was  upon  plaintiff,  defendant  was 
not  harmed  by  the  error. 

The  opinion  states  the  case. 

T.  E.  Doclittle  and  IP.  L.  Bennett,  for  appellant.    J.  W.  Atting, 
for  appellees. 
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LooMis,  J.  E.  E.  Hall  and  his  son  of  the  same  name  were  copartners 
in  the  grocery  business  at  New  Haven,  under  the  firm  name  of  "E.  E. 
Hall  £  Son,"  from  the  year  1878  to  1885,  and  during  all  that  time 
kept  their  account  with  the  appellant  bank  in  the  name  of  the  firm. 
During  this  time  the  bank  discounted  or  advanced  the  money  upon  four 
promissory  notes  of  $2,500  each,  and  renewed  them  from  time  to  time, 
charging  the  same  to  the  account  of  the  firm.  In  1885  the  firm 
became  insolvent,  and  all  its  assets  and  the  property  of  the  individual 
members  of  the  firm  were  assigned  for  the  benefit  of  creditors,  and 
the  bank  presented  its  claim  for  the  amount  of  the  four  notes  to  the 
commissioners  on  the  assigned  estate  of  the  firm,  claiming  that  the 
paper  discounted  was  in  fact  partnership  paper  and  that  the  avails  of 
the  notes  went  for  the  benefit  of  the  firm.  The  commissioners  rejected 
the  claim  and  the  bank  appealed  to  the  superior  court,  where  the  case 
was  tried  to  the  jury  and  a  verdict  rendered  in  favor  of  the  appellant 
bank  to  recover  the  amount  of  the  four  notes. 

The  questions  for  review  before  this  court  relate  to  the  instructions 
given  by  the  trial  court  to  the  jury. 

The  counsel  for  the  appellee  made  eight  specific  requests  to  the  court 
to  charge  the  jury.  Seven  of  these  were  adopted  without  modifica- 
tion, but  the  eighth  request  was  not  comoliea  with.  It  was  as  fol- 
lows: 

"  If  the  jury  should  find  that  E.  E.  Hall,  Sr.,  acting  for  himself, 
executed  the  notes  in  question  and  procured  them  to  be  indorsed  by 
his  son,  and  then  delivered  them  to  tne  firm  of  E.  E.  Hall  &  Son,  for 
the  purpose  of  enabling  the  firm  to  replace  money  which  he  owed  it, 
and  if  the  firm  of  E.  E.  Hall  &  Son  then  offered  said  notes  for  discount 
at  the  City  Bank,  and  the  said  bank  discounted  them  and  placed  the 
proceeds  to  the  credit  of  E.  E.  Hall  &  Son,  the  law  is  so  that  the  con 
tract  between  the  City  Bank  and  the  firm  of  "E.  E.  Hall  &  Son  was  a 
contract  of  bargain  and  sale  only,  and  was  not  a  loan  of  money  to  the 
firm,  and  the  right  of  action  of  the  bank  is  confined  to  such  rights  as 
thev  have  as  holders  of  the  notes." 

"fre  do  not  think  it  was  error  to  ignore  this  request.  The  seven 
requests  that  were  complied  with,  covered  the  entire  case  for  the 
appellee  and  gave  due  effect  to  every  fact  in  regard  to  which  there  was 
the  slightest  evidence.  The  substance  of  these  requests  was  that  the 
appellants  could  not  recover  unless  thev  proved  to  the  satisfaction  of 
the  jurv  that  their  debt  was  due  from  the  partnership  and  not  from  the 
individuals  composing  the  firm  ;  that  the  partnership  is  a  distinct  thing 
from  the  partners  themselves,  and  if  the  jurp  should  find  that  the  father 
and  son  were  indebted  to  the  plaintiffs  as  individuals  upon  the  same 
notes,  one  as  maker  and  the  other  as  indorser,  it  cannot  be  presumed 
from  this  fact  alone  that  the  partnership  was  indebted  for  the  notes  ; 
that  upon  their  face  the  notes  produced  in  court  show  an  indebtedness 
of  E.  E.  Hall,  Sr.,  and  E.  E.  Hall,  Jr.,  as  individuals,  and  do  not 
show  any  indebtedness  of  the  partnership ;  that  the  burden  of  proof 
was  upon  the  bank  to  prove  that  the  notes  were  not  what  they  appeared 
to  be,  the  individual  notes  of  the  two  Halls,  but  their  joint  obligation 
as  partners ;  that  if  the  father  was  indebted  to  the  firm  and  the  money 
Vol.  IX.— 38 


Digitized  by 


Google 


258  The  Eastern  Reporter.  [Conn. 

on  the  notes  was  obtained  by  him  for  the  purpose  of  repaying  his 
indebtedness,  the  verdict  must  be  for  the  appellee ;  that  if  the  bank  dis- 
counted the  notes  at  the  request  of  the  father  and  upon  his  individual 
credit,  and  the  money  was  obtained  by  him  and  placed  to  the  credit  of 
the  firm  to  replace  money  drawn  by  him  from  the  firm  which  he  was 
under  obligation  to  replace,  the  verdict  must  be  for  the  appellee ;  that 
if  the  partnership  obtained  the  benefit  of  the  money  from  the  discount 
of  the  notes  it  is  not  to  be  concluded  from  this  fact  alone  that  the 
partnership  is  liable,  though  the  fact  may  be  evidence  tending  to  prove 
that  the  money  was  borrowed  by  the  firm ;  but  that  if  E.  E.  Hall, 
Sr.,  borrowed  the  money  upon  Lis  individual  credit  to  reduce  his 
obligation  to  the  firm,  the  veraict  must  be  for  the  defendant,  notwith- 
standing the  fact  that  the  firm  was  benefited  by  the  transaction. 

In  adopting  all  these  requests  the  charge  was  as  favorable  to  the 
defendant  as  was  possible  without  injustice  to  the  plaintiffs,  and  if  the 
additional  request  had  also  been  adopted  it  would  have  gone  beyond  the 
just  requirements  of  the  case,  even  as  claimed  by  the  defendant,  and 
would  nave  misled  the  jury. 

All  the  other  seven  requests  impliedly  concede  that  the  question, 
whether  the  contract  with  the  bank  was  by  and  with  the  partnership  or 
with  the  individuals  composing  it,  was  a  question  of  fact  for  the  jury 
upon  the  whole  evidence.  But  the  request  under  consideration  confines 
the  jury  to  an  exceedingly  restricted  view  of  the  facts  even  as  claimed 
by  the  defendant,  and  upon  that  partial  view,  the  court,  as  matter  of 
law,  is  asked  to  declare  what  the  contract  was  and  what  it  was  not  — 
that  it  was  a  contract  of  bargain  and  sale,  and  was  not  a  loan  to  the 
firm.  If,  however,  we  take  the  case  as  stated,  the  legal  conclusion 
asserted  would  by  no  means  follow. 

If  we  analyze  the  proposition  we  shall  see  that  it  consists  of  two 
distinct  parts.  The  first  speaks  only  of  the  acts  of  E.  E.  Hall,  Sr., 
in  executing  the  note,  the  indorsement  of  it  by  the  son,  the  purpose  of 
it,  and  the  delivery  to  the  firm  ;  and  all  this  without  any  notice  to  or 
knowledge  on  the  part  of  the  bank.  So  far  it  lacks  every  element  of  a 
contract.  There  is  neither  a  meeting  of  the  minds  of  the  parties  nor 
any  communication  whatever  between  them.  In  the  other  part  of  the 
proposition  the  parties,  the  firm  and  the  bank,  are  brought  together. 
There  is,  however,  no  reference  to  what  has  been  done,  or  its  purpose, 
and  no  explanation  or  even  conversation  is  given.  We  find  tne  firm, 
however,  as  such,  in  its  own  name,  now  offering  the  notes  for  discount, 
and  the  bank  discounting  them  for  the  firm  and  placing  the  proceeds 
to  their  credit.  It  seems  to  us  manifest  that  even  the  facts,  just  as 
assumed  in  the  request,  are  more  consistent  with  a  contract  of  loan  by 
the  bank  to  the  firm  than  they  are  with  a  contract  of  bargain  and  sale 
of  the  notes.  If  now  we  add  to  the  statement  facts  claimed  or  admitted 
to  have  been  proved  by  the  bank  as  to  the  course  of  dealing,  particularly 
the  fact  that  when  each  note  became  due  the  check  of  the  firm  was  pre- 
sented to  pay  it,  and  each  renewal  was  negotiated  by  and  in  behalf  of 
the  firm  without  notice  to  the  bank  that  it  was  an  individual  matter, 
very  little  doubt  can  be  entertained  as  to  the  correctness  of  the  verdict, 
and  none  at  all  if  the  facts  embraced  in  other  requests  of  the  appellee 
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were  not  established  by  the  evidence  and  the  claims  of  the  appellants 
were  so  established. 

The  remaining  question  relates  to  that  part  of  the  charge  where  the 
jury  were  told :  "  If  you  find  that  the  proof  preponderates  in  favor  of 
the  bank  that  the  paper  was  partnership  paper,  discounted  as  such,  and 
credit  given  to  the  firm  at  the  time,  then  your  verdict  should  be  for 
the  appellants ;  but  if  you  find  a  preponderance  the  other  way  and  in 
support  of  the  claims  which  are  made  by  the  appellee,  then  your  verdict 
should  be  for  him."  The  first  part  of  the  charge  was  strictly  correct, 
and  the  verdict  for  the  plaintiffs  must  be  presumed  to  have  been  based 
on  such  preponderance,  and  if  so,  there  is  no  occasion  for  a  new  trial. 
But  the  latter  part  is  not  6trictly  correct.  If  there  was  a  preponder- 
ance for  the  defendant  he  must  of  course  have  a  verdict,  but  the  instruc- 
tions are  faulty  in  not  telling  the  jury  what  they  must  do  if  there  should 
bean  exact  equipoise  in  the  evidence.  The  verdict  in  such  case  should 
have  been  for  the  defendant,  but  taking  the  charge  just  as  it  is  given 
there  could  in  such  case  have  been  no  verdict  at  all.  If  the  case  stood 
here  it  would  be  extremely  improbable  that  the  defendant  was  aggrieved. 
Civil  causes  are  ordinarily  determined  by  preponderance  of  evidence. 
An  exact  equipoise  in  the  minds  of  the  triers  must  be  extremely  rare, 
and  there  is  nothing  in  this  case  to  suggest  the  possibility  of  such  a 
thing.  But  whatever  might  be  our  conclusion  if  the  passage  from  the 
charge  above  cited  stood  alone  as  the  only  light  to  guide  the  jury,  yet 
taking  the  whole  charge  together,  it  is  extremely  improbable  that  the 
jury  were  misled,  for  at  the  outset  the  judge  says :  "Upon  the  theory 
upon  which  the  bank  stands  here,  the  burden  is  upon  it  to  satisfy  you 
by  a  fair  preponderance  of  proof  that  this  paper  was  partnership  paper, 
and  that  it  was  discounted  by  it,  as  they  claim  it  was,  and  upon  the 
credit  of  the  firm,"  etc.  The  judge  then  emphasizes  it  by  repeating : 
"I  say  the  burden  is  upon  the  appellants  —  the  bank  in  this  case  —  to 
satisfy  you  on  this  point  by  a  fair  preponderance  of  proof  before  they 
are  entitled  to  an  allowance  of  their  claim."  Then  attention  is  again 
called  to  the  rule  as  fully  accepted  by  the  bank :  4C  The  bank  claims, 
gentlemen,  that  they  have  established  all  these  facts  by  a  fair  prepon- 
derance of  testimony."  And  finally,  after  the  judge  had  concluded 
the  charge  as  given  in  his  own  language,  he  read  and  adopted  as  correct 
the  seven  requests  of  the  appellee,  to  which  we  have  already  referred, 
the  fourth  of  which  asserts  that  the  burden  of  proof  is  upon  the  plain- 
tiffs, etc. 

Under  these  circumstances  we  think  the  appellee  was  not  aggrieved 
and  is  not  entitled  to  a  new  trial  on  account  ox  the  slight  inaccuracy  of 
the  charge  in  the  passage  complained  of.  In  this  conclusion  we  are 
sustained  by  the  decision  of  this  court  in  State  v.  Morris,  47  Conn.  179. 

There  is  no  error  in  the  judgment. 

AD  concur. 
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Tobbt  v.  Hakes. 

December  6,  1886. 
Mandamus  will  not  lie  to  compel  the  secretary  of  a  private  corporation  to  allow 
a  stockholder  to  transfer  his  stock  on  the  books  of  the  corporation.* 

Mandamus.     The  opinion  states  the  case. 

H.  K  Pardee,  for  appellant.     T.  M.  Mattbie,  for  defendant 

Carpenter,  J.  This  is  an  application  for  a  mandamus  to  compel 
tKe  secretary  of  the  Utica  Cement  Manufacturing  Company,  a  private 
corporation,  to  allow  the  plaintiff  to  transfer  stock  on  the  books  of  the 
company  to  a  purchaser,  and  to  issue  a  certificate  therefor.  The  supe- 
rior court  demed  the  application,  and  the  plaintiff  appealed. 

Regularly  the  writ  of  mandamus  lies  against  a  public  officer  to  com- 
pel the  performance  of  a  public  duty.  American  Asylum  v.  Phcenix 
Bank,  4  Conn.  172.  Hosmkr,  Ch.  J.,  says  in  that  case :  "  It  never  lie6 
to  restore  to  a  private  office  or  to  execute  a  private  right."  It  being 
a  prerogative  writ  there  can  be  no  doubt  that  at  common  law  it  was 
thus  limited.  In  Fuller  v.  Plainiidd  Academic  School,  6  Conn.  532, 
the  writ  was  held  to  lie  against  an  incorporated  school — "  a  corporation 
established  by  the  supreme  power  of  the  State  for  public  and  beneficial 
purposes."  The  question  we  are  now  considering  was  not  made  in  that 
case.  It  was  claimed  that  the  defendant  was  an  eleemosynary  corpo- 
ration of  private  endowment,  and  that  the  court  had  no  power  to  review 
the  action  of  the  trustees.  But  it  was  held  that,  being  a  corporation 
with  a  special  charter  from  the  general  assembly,  it  was  controllable  by 
the  laws  of  the  land,  to  be  administered  by  competent  tribunals.  It 
seems  to  have  been  tacitly  conceded  that  the  object  of  the  corporation 
was  for  the  public  good,  and  that  the  office  of  trustee  was  of  a  public 
nature.  In  Duane  v.  McDonald,  41  Conn.  517,  this  court  said :  "  We 
see  no  necessity  for  extending  the  common- law  remedy  of  mandamus 
beyond  its  original  and  well-established  limits."  In  Parrottv.  (My  of 
Bridgeport,  44  Conn.  180,  it  again  said :  "  But  the  writ  of  mandamus 
has  never  been  considered  as  an  appropriate  remedy  for  the  enforce- 
ment of  contract  rights  of  a  private  and  personal  nature,  and  obliga- 
tions which  rest  wholly  upon  contract,  and  which  involve  no  questions 
of  public  trust  or  official  duty." 

This  suit  is  against  a  private  corporation,  and  its  object  is  to  enforce 
a  mere  private  right.  It  is  in  no  sense  a  proceeding  to  enforce  the 
performance  of  a  public  dutv.  We  have  no  precedent  in  this  State  for 
allowing  this  writ  to  compel  the  transfer  of  stock  in  a  private  corpora- 
tion, and  the  authorities  elsewhere  are  against  it.  Ousnman  v.  Thayer 
Mcmuf.  Co.,  76  N.  Y.  365;  Town  v.  Nichols,  73  Me.  515;  State  v. 
People?*  Building  Association,  43  N.  J.  L.  389;  Bank  v.  Harrison, 
66  Ga.  696. 

There  is  another  ground  on  which  the  writ  was  properly  refused.  It 
is  familiar  law  that  the  writ  will  not  ordinarily  issue  if  the  plaintiff  has 
other  remedies.  If  the  corporation  improperly  refuses  to  transfer  the 
stock  it  is  clearly  liable  for  the  damages  in  an  action  at  law.     If  that 

*See29Eng.  Rep.  280. 
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remedy  is  not  adequate,  or  if  for  any  reason  he  is  entitled  to  the  spe- 
cific stock  purchased,  a  court  of  equity  will  entertain  jurisdiction  and 
grant  relief. 

There  is  no  error  in  the  judgment  complained  of. 

All  concur. 

Judgment  affirmed. 


MARYLAND  COURT  OF  APPEALS. 


MoCuLLOUGH  V.  BlEDLBB. 
December  17,  1886. 

When  the  court  hears  a  case  as  a  jury  its  conclusion  is  not  subject  to  appeal. 

When  cases  are  tried  before  the  court  without  a  jury  the  court  may  and  should 
be  asked  to  decide  any  legal  proposition  which  either  party  may  think  essential 
to  his  case,  and  if  he  appeals  should  make  the  court's  ruling  the  basis  of  an 
exception. 

Two  appeals  in  one  record,  from  the  superior  court  of  Baltimore  city . 
Judges  sitting,  Alvby,  Ch.  J.,  Robinson,  Bbyan,  Tbllott  and 
Ievino,  J  J. 

William  H.  Cowan,  for  appellant.  B .  Howard  Raman,  for  appellee. 

Irving,  J.  The  appellant  was  sued  in  Baltimore  city,  and  declared 
against  on  the  common  counts.  He  pleaded,  in  abatement,  that  he  did 
not  inhabit,  dwell  or  reside  in  Baltimore  city,  but  did  "  inhabit,  dwell 
and  reside  "  in  Baltimore  county.  Issue  was  joined  on  this  plea,  and 
the  question  was  submitted  to  the  court  without  the  intervention  of  a 
jury.  The  court  found  for  the  plaintiff  and  judgment  of  respondeat 
mister  was  entered.  The  appellant  excepted  to  this  finding,  and  a  bill 
of  exceptions  was  signed  and  sealed.  It  recites  nothing  but  that  the 
defendant  excepted  to  the  finding  of  the  court  and  prayed  an  appeal 
therefrom,  and  prayed  the  court  to  sign  and  seal  his  bill  of  exceptions, 
which  is  accordingly  done.  After  filing  this  bill  of  exceptions  and 
without  waiving  the  same  the  appellant  pleaded  the  general  issue  and 
the  case  was  tried  before  the  court  without  the  intervention  of  a  jury. 
The  court  found  for  the  plaintiff,  and  defendant  again  appealed  from 
the  judgment  of  the  court  on  the  ground  that  the  court  had  no  right 
under  the  same,  which  is  certified  by  the  second  bill  of  exceptions. 

It  is  evident  that  there  is  nothing  before  this  court  on  either  appeal 
for  us  to  review,  or  which  we  can  review.  Evidence  was  offered, 
admitted,  and  considered  by  the  court  on  the  plea  in  abatement,  and 
there  was  no  exception  as  to  its  admissibility  or  legal  sufficiency  to 
establish  the  residence  of  the  appellant  in  Baltimore  city.  The  appeal 
is  simply  from  the  finding  of  the  court,  and  when  the  court  hears  the 
case  as  a  jury  their  conclusion  like  that  of  a  jury  is  subject  to  no 
appeal.    Sheppard  v.  Willis,  28  Md.  631.    It  is  true  the  court  has 
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filed  an  opinion  from  which  it  may  be  gleaned  what  was  thought  of 
the  law  applicable  :o  such  case,  on  such  evidence,  but  the  appeal  is  from 
the  finding  and  not  the  court's  ruling  on  any  question  of  law  presented 
by  either  side.  The  practice  is  too  well  settled  now  to  be  disturbed, 
that  when  cases  are  tried  before  the  court  without  a  jury,  the  court  may, 
and  ought  to  be  asked  to  decide  any  legal  proposition  which  either  party 
may  think  essential  to  his  case,  and  if  he  desires  to  appeal  he  should 
make  the  court's  ruling  thereon  the  basis  of  his  exception.  That  was 
not  done  in  either  case.  In  the  second  appeal  the  sole  ground  relied  on 
is  that  the  court  had  no  jurisdiction,  manifestly  relying  on  the  sufficiency 
of  the  appeal  from  the  finding  on  the  plea  in  abatement.  For  these 
reasons  the  judgment  must  be  affirmed. 
Judgment  affirmed. 


Third  National  Bank  of  Baltimore  v.  Lanahan,  Trustee,  ani> 

The  Basin  Fertilizer  Company. 

January  5,  1887. 

In  the  administration  of  an  estate  assigned  for  the  benefit  of  creditors  the 
obligation  of  the  trustee  to  pay  does  not  depend  on  the  state  of  the  account 
between  the  creditor  and  the  assignor  at  the  time  of  the  assignment,  but  at  the 
time  when  payment  is  made. 

A  creditor  who  has  realized  from  collaterals  pledged  to  secure  an  indebtedness 
is  not  entitled  to  a  dividend  on  the  full  amount  of  the  indebtedness,  but  only  on 
that  portion  of  the  claim  remaining  unpaid  after  deducting  the  sums  of  money 
received  from  the  collaterals. 

Appeal  from  the  circuit  court  of  Baltimore  city.  The  opinion  states 
the  case. 

Judges  sitting,  Alvby,  Oh.  J.,  Milleb,  Robinson,  Stonb,  Ibvdtg, 
Ybllott  and  Bey  an,  J  J. 

Robert  Baldwin,  for  appellant.  Frank  OosneU  and  John  Prentiss 
Poe,  for  appellees. 

Bey  an,  J.  The  material  facts  of  this  case  lie  within  a  very  narrow 
compass.  R.  W.  L.  Basin,  as  the  general  partner  of  the  firm  of  R.  W. 
L.  Kasin  &  Co.,  made  an  assignment  for  the  benefit  of  his  creditors, 
both  individual  and  partnership.  The  assignment  embraced  all  the 
property  of  the  firm  and  all  the  separate  property  of  the  grantor.  The 
Third  National  Bank  was  a  creditor  of  the  firm.  A  portion  of  this 
indebtedness  arose  in  this  way:  E.  K.  Cooper,  known  as  a  special  part- 
ner of  the  firm,  executed  five  promissory  notes  of  $5,000  each,  payable 
to  the  order  of  R.  W.  L.  Basin  &  Co.  These  notes  were  secured  by  a 
pledge  of  certain  other  notes  belonging  to  the  partnership,  and  which 
were  owing  from  its  debtors.  They  were  delivered  to  the  bank, 
together  with  the  collateral  securities,  and  by  it  discounted  after  they 
had  been  indorsed  in  the  firm  name.  After  the  execution  of  the 
assignment,  judgments  were  obtained  by  the  bank  on  these  notes,  and 
on  other  causes  of  action  against  Rasin  trading  as  R.  W.  L.  Basin  & 
Co.  By  due  proceedings  the  circuit  court  of  Baltimore  city  has 
assumed  administration  of  the  trust  estate,  which  is  not  sufficient  to 
pay  the  creditors.    The  bank  has  filed  its  claim  with  the  auditor  for 
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payment  oat  of  the  assets  in  the  hands  of  the  trustee.  Before  the 
filing  of  the  claim,  it  had  collected  a  large  sum  from  the  collaterals 
pledged  to  secure  the  discounted  notes.  It  contends  that  it  is  entitled 
to  a  dividend  on  the  full  amount  of  the  indebtedness  without  deduct- 
ing the  sum  received  from  the  collaterals ;  admitting,  however,  that 
this  dividend  must  not  exceed  the  amount  due,  when  added  to  the  sum 
already  paid.  The  circuit  court  is  administering  the  trust  according  to 
the  terms  of  the  deed.  It  seems  to  us,  therefore,  that  the  distribution 
most  be  made  according  to  these  terms.  The  trustee  is  required  to 
pay  all  the  partnership  creditors  in  full,  if  the  partnership  assets  are 
ramcient,  and  "if  not,  then  ratably  and* equally,  according  to  their 
respective  amounts."  It  cannot  be  denied  that  the  sum  received  from 
the  collaterals  diminished  the  indebtedness  of  the  partnership.  We  do 
not  perceive  how  any  question  in  respect  to  the  marshaling  of  assets 
can  arise.  It  is  simply  the  case  where  a  portion  of  a  debt  is  paid  by 
property  of  the  debtor  which  had  been  pledged  to  secure  its  payment. 
The  «au€6tion  is  not  whether  the  other  creditors  can  compel  the  bank 
to  seek  payment  from  the  collaterals  before  claiming  distribution  from 
tbe  trust  fund.  The  bank  has  actually  received  payment  to  a  certain 
extent.  The  portion  remaining  unpaid  is  an  ordinary  debt  reduced  to 
judgment  It  has  no  priorities  over  other  judgments  of  the  same  date. 
It  can  have  no  superior  claim  against  the  debtor  by  reason  of  the  fact 
that  a  portion  of  it  has  been  paid  by  the  proceeds  of  property  specially 
pledged.  The  same  means  of  enforcing  payment  against  the  judgment 
debtor  are  open  to  the  bank  as  belong  to  any  other  judgment  creditor, 
trat  none  other  or  greater.  Now,  the  trustee  is  bound  to  pay  "  ratably 
and  equally  according  to  their  respective  amounts  "  such  debts  as  the 
grantor  was  bound  to  pay.  He  has  no  power  to  pay  any  debt  which 
the  grantor  does  not  owe ;  nor  can  he  pay  one  creditor  a  larger  dividend 
than  he  pays  to  another.  If  one  creditor  has  a  lien  or  a  priority  at  law  or 
in  eonity,  of  course  he  must  be  paid  according  to  the  rights  which  the 
law  nas  given  him.  Where  there  are  no  liens  or  priorities,  it  is  neces- 
sary to  ascertain  what  sum  is  payable  by  the  debtor  who  made  the 
assignment,  and  the  creditor  is  entitled  to  be  paid  the  amount  in  full, 
or  in  due  proportion.  The  obligation  of  the  trustee  to  pay  does  not 
depend  on  the  state  of  the  account  between  the  creditor  and  the 
aaagnor  at  the  time  of  the  assignment,  but  at  the  time  when  payment 
is  made. 

There  was  some  discussion  at  the  bar  about  the  nature  of  the  affidavit 
which  a  creditor  was  required  to  make  when  he  filed  his  claim  with  the 
auditor.  Where  a  fund  is  distributed  in  a  court  of  eouity,  if  a  claim  is 
not  disputed,  it  is  always  allowed  by  the  auditor  on  tie  production  of 
snch  proof  as  is  required  for  authenticating  a  claim  in  the  orphans' 
conrt.  There  is  no  tradition  in  the  profession  showing  that  a  different 
practice  has  ever  prevailed.  Chancellor  Bland,  in  Dorsey  v.  Hammond, 
1  Bland,  470,  says  that  it  existed  long  before  the  passage  of  the 
testamentary  act  in  1798.  He  applied  this  rule  of  practice  in  Strike  v. 
McDonald,  2  Harr.  &  Gill,  235,  where  a  deed  was  set  aside  for  fraud 
against  creditors,  and  distribution  was  made  amongst  them.  His  decree 
in  this  case  was  affirmed  by  this  court,  page  262.  In  AUender  v.  Trinity 
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Church,  8  Gill,  172,  the  court  alludes  to  this  sort  of  proof  in  terms 
which  show  that  it  was  regarded  as  ordinarily  necessary  in  uncontested 
cases.  Of  course  such  proof  is  only  of  a  primary  character,  and  the 
opposing  party  may  demand  full  proof  if  he  chooses  to  do  so.  In  the 
case  last  cited  it  is  said  in  referring  to  evidence  of  this  kind:  u  Primary 
proofs  stand  in  the  place  of  full  proof,  until  full  proof  is  demanded. 
From  that  moment  they  cease  to  be  any  evidence  in  the  case,  and  there 
no  longer  exists  any  necessity  for  their  production."  This  practice  is  of 
importance  as  showing  the  facte  of  which  the  court  must  be  assured 
by  the  claimant's  oath  before  it  will  allow  his  claim  to  be  paid,  even 
when  not  contested.  According  to  this  rule  it  was  necessary  for  the 
bank  to  file  an  affidavit  showing  that  it  had  not  received  any  portion  of 
the  sums  for  which  the  judgments  were  rendered,  except  such  as  were 
credited.  Art.  93,  §  84,  of  the  Code.  In  cases  ot  insolvency  the 
statute  law  requires  the  distribution  to  be  made  according  to  the 
principles  of  equity.  Art.  48,  §  10.  Equality  is  equity,  and 
this  equality  is  to  be  declared  according  to  the  established  rule6  of 
equity  practice.  If  the  deed  of  trust  had  prescribed  any  other  rule  of 
distribution,  it  wonld  have  been  void  by  the  thirteenth  section  of  the  act 
of  1880,  chapter  172. 

We  have  been  referred  to  certain  decisions  made  by  the  English 
courts  in  cases  arising  under  acts  of  parliament  known  as  the  "  wind- 
ing up  acts."  It  is  foreign  to  the  present  purpose  to  discuss  these 
opinions,  learned  and  able  though  they  are,  and  in  every  respect  entitled 
to  the  highest  consideration,  because  the  question  before  us  must  be 
decided  according  to  the  jurisprudence  of  Maryland. 

The  learned  judge  of  tne  circuit  court  held  that  the  bank  was  entitled 
to  a  dividend  only  on  that  portion  of  its  claim  which  remained  unpaid 
after  deducting  the  sums  of  money  received  from  the  collaterals.  We 
agree  in  opinion  with  him. 

Order  affirmed,  with  costs. 


Pratt  v.  Woolston. 

January  5,  1887. 

Landlord  and  Tenant  —  Renewal  of  Lease  by  Lessor's  Representatives. 

Appeal  from  the  circuit  court  of  Baltimore  city. 

Judges  sitting,  Alvey,  Ch.  J.,  Miller,  Bryan,  Tellott,  Robinson, 
Irving  and  Stone,  JJ. 

Frederick  W.  Story,  for  appellants.  Samuel  Snowden,  for  Samuel 
Bratt.  George  Whitelock,  for  Samuel  S.  Woolston.  Samuel  Z>. 
Schmucker,  for  Samuel  W\  Lippincott. 

Stone,  J.  Certain  leasehold  property  in  the  city  of  Baltimore  was 
held  by  Samuel  S.  Woolston,  lessee  under  a  long  lease,  with  covenant 
of  renewal,  etc.  The  lessor  was  a  certain  John  Bratt,  now  deceased. 
The  lease  being  about  to  expire  the  lessee  filed  a  bill  against  the  repre- 
sentatives of  the  lessor,  to  have  it  renewed  according  to  the  covenants 
in  the  lease,  and  the  court  below  so  decreed.  Two  of  the  representa- 
tives of  John  Bratt  have  appealed  from  the  decree.     There  seems  to  be 
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no  dispute  as  to  the  facts  in  this  case.  These  facts  may  be  briefly 
stated  to  be  that  Samuel  S.  "Woolston,  one  of  the  appellees,  became  by 
various  mesne  conveyances  the  assignee  of  a  certain  William  Davison, 
to  whom  John  Bratt  had  leased  certain  property  in  Baltimore.  That 
Samuel  W.  Lippincott  owns  the  reversion  in  fee  of  the  properly.  That 
the  original  and  sub-leases  all  contain  covenants  for  renewal.  That  the 
lease  will  soon  expire.  These  are  all  the  facts  we  deem  necessary  to 
state.  The  appellants  both  answered  the  bill,  and  in  the  most  unquali- 
fied terms  agreed  that  the  lease  should  be  renewed,  and  they  both  say 
"now  prays  that  they  may  be  renewed  according  to  the  covenants 
thereof;  and  this  respondent  tenders  himself  ready  and  willing  to  pay, 
covenant  and  perform  whatever  this  honorable  court  may  decree  in  the 
premises."  They  both,  in  their  answers,  pray  the  court  to  reserve  any 
rights  they  might  have  among  themselves,  as  there  was  a  case  pending 
between  the  representatives  of  John  Bratt.  The  decree  of  the  court 
jiassed  on  the  bill  and  answer,  as  far  as  we  can  see,  is  in  entire  con- 
formity with  the  answers  of  the  defendants  and  the  consent  therein 
given,  and  we  are  at  a  loss  to  know  why  this  appeal  was  brought  here, 
unless  for  the  purpose  of  getting  some  decision  that  would  in  some  way 
affect  the  case  of  Bratt  v.  Bratt. 

It  seems  that  John  Bratt  left  a  widow,  Comfort  C.  Bratt,  a  son, 
Samuel  Bratt,  and  a  daughter,  Susan  M.  Bratt.  That  the  daughter, 
Susan,  died  6oon  after  her  father,  and  that  the  widow  and  son, 
after  the  death  of  the  daughter,  divided  this  leasehold  property 
between  them  by  agreement.  They  seem  to  have  treated  this  lease- 
hold property  as 'real  estate,  and  by  the  agreement  Mrs.  Bratt,  the 
widow,  was  to  receive  certain  of  these  ground  rents  for  her  life.  But 
quite  recently  a  bill  has  been  tiled  by  Mrs.  Bratt  to  annul  this  agree- 
ment, and  she  claims  that  these  ground  rents  all  belong  to  her  as 
administratrix  of  her  husband,  and  to  be  distributed  accordingly.  The 
division  of  the  ground  rents  had  been  made  for  many  years  between 
Mrs.  Comfort  C.  Bratt  and  Samuel  Bratt,  according  to  the  above  men- 
tioned agreement ;  and  the  decree  properly  provided  that  the  rent 
should  be  reserved  to  Mrs.  Bratt  for  fife,  and  after  her  death  to  Samuel 
Bratt.  But  the  court  most  expressly  reserved,  any  rights  the  parties 
might  have  inter  sese  for  future  decree  of  the  court,  and  consolidated 
the  case  with  the  case  of  Bratt  v.  Bratt.  The  court  could  do  nothing 
else  than  pass  the  decree  that  it  did  ;  unless  it  had  undertaken  —  which 
very  properly  it  declined  to  do  —  to  decide  the  case  of  Bratt  v.  Bratt 
in  this  proceeding. 

The  complainant,  Woolston,  was  entitled  to  have  this  lease  renewed 
by  every  one  who  had  or  claimed  to  have  an  interest  in  the  property  as 
representatives  of  John  Bratt.  The  defendants,  Mrs.  Bratt,  Samuel 
Brart  and  the  administrator  of  Susan  Bratt,  all  either  have,  or  claim  to 
have,  an  interest  in  it.  The  court  decreed  that  all  these  real  or  sup- 
pose! interests  should  unite  in  the  renewal  of  the  lease,  but  left  open 
for  future  decree  the  determination  of  their  respective  interests.  The 
obvious  meaning  of  the  decree  is  that  the  rents  should  be  paid  over  as 
they  had  been  until  the  case  of  Bratt  v.  Bratt  was  finally  decided,  and 
thereafter  according  to  that  decision.  Had  the  court  decided  that  Mrs. 
Vol.  IX.-84 
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Bratt,  as  administratrix  of  her  husband,  John  Bratt,  was  alone  the 
proper  party  to  renew  this  lease,  it  would  have  in  effect  decided  the 
case  of  Bratt  v.  Bratt,  and  not  before  it.  The  renewal  fine  decreed  to 
be  paid  is  the  proper  one,  and  the  costs  are  within  the  discretion  of  the 
conrt  below. 

Decree  affirmed,  with  costs. 


Jackson  v.  Commissioners  of  Salisbury.* 

January  5,  1887. 

Appeal  from  the  circuit  court  of  Wicomico  county. 
Judges  sitting,  Alvey,  Ch.  J.,  Miller,  Irving,  Stonr,  Yellott  and 
Bryan,  JJ. 

James  E.  EUegood,  for  appellant.    Samuel  A.   Graham  and  K 
Stanley  Toadmne,  for  appellee. 

Bryan,  J.  In  this  case  an  agreed  statement  of  facts  was  filed,  and 
the  case  submitted  to  the  court.  t  There  is  nothing  in  the  record  to  show 
on  what  specific  point  or  question  an  objection  was  made  to  the  court's 
ruling.  By  the  act  of  1825  —  chap.  117,  art.  5,  §  12  of  Code  —  we  have 
no  power  to  decide  any  point  or  question  which  does  not  appear  by  the 
record  to  have  been  raised,  or  made  in  and  decided  by  the  court  below. 
In  cases  where  parties  avail  themselves  of  the  constitutional  privilege 
to  substitute  the  court  for  the  jury  in  the  trial  of  facts,  they  ought  to 
bring  the  court's  ruling  before  us  for  review  by  means  oi  a  bill  of 
exceptions.  McCvUough  v.  Biedler,  decided  at  the  present  term.  But 
previously  to  the  Constitution  of  1867,  it  was  always  competent  for 
parties  to  make  a  case  stated  for  the  opinion  of  the  court,  and  it  may 
still  be  done.  In  a  case  stated  the  court  is  confined  to  the  precise  facts 
embraced  in  the  statement,  and  has  no  power  to  draw  inferences  from 
them,  unless  there  is  an  express  agreement  that  the  court  may  make 
such  deductions  of  fact  as  a  jury  ought  to  make ;  and  it  is  necessarv  to 
state  upon  what  fact  and  c  »nclusions  of  law  the  court  is  authorized  to 
render  judgment.  As,  for  instance,  if  the  court  should  be  of  such  and  such 
an  opinion,  their  judgment  is  to  be  entered  for  the  plaintiff ;  "  and  "  if 
it  should  be  of  such  another  opinion,  "  or  if  it  should  be  of  a  contrary 
opinion,  judgment  is  to  be  entered  for  the  defendant."  In  this  way  the 
appellate  court  sees  distinctly  on  what  grounds  judgment  was  rendered. 
And  it  is  usual  also  for  both  sides  to  reserve  a  right  of  appeal ;  this  is 
a  notification  to  the  trial  court  that  its  decision  is  to  be  reviewed.  It 
has  been  decided  that  the  court  has  no  power  to  render  judgment  on  a 
case  stated,  unless  it  is  so  expressly  agreed.  Marme  Bank  v.  Mer- 
chant*? Bank^  12  Gill  &  Johns.  498.  Many  instances  of  cases  stated  are 
found  in  our  reports.  Baltimore  &  Ohio  R.  R.  v.  Potomac  Coal 
Co.,  51  Md.  327,  may  be  mentioned  among  others.  In  tins  case  there 
was  an  express  agreement  that  either  party  might  appeal  from  the 
judgment  of  the  trial  court,  although  it  is  not  so  stated  in  the  report. 

In  the  present  case  it  seems  that  the  parties  intended  that  the  court 

*  See  McCultough  v.  Biedler%  ante.  261. 
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should  discharge  the  functions  of  both  court  and  jury  according  to  the 
constitutional  provision.    But  whatever  they  may  have  intended,,  as  no 
question  is  brought  before  us  for  review,  we  have  no  alternative  but 
to  affirm  the  judgment: 
Judgment  affirmed. 


Hager,  Ex'x,  v.  Cochran  &  Co. 

December  16,  1886. 

Appeal  from  the  circuit  court  for  Washington  county. 
Judges  sitting,  Alvey,  Ch.  J.,  Miller,   i  ellott,  Stone,  Irving, 
Bbtah  and  Robinson,  JJ. 

Alexander  Armstrong  and  Normcm  B.  Scott,  Jr.,  for  appellant. 
Albert  Small,  for  appellee. 

Robinson,  J.  The  question  in  this  appeal  is  a  narrow  one.  The 
suit  was  brought  in  the  name  of  Cochran  &  Co.  against  the  appellant 
at  executrix  vf  A.  H.  Roger.'  Pending  the  suit  it  was,  by  the  direction 
of  plaintiffs  attorneys,  entered  to  the  use  of  Albert  Small,  and  as  thus 
entered,  judgment  was  taken  by  default  for  a  proportion  of  assets. 
Upon  this  judgment  a  scire  facias  was  issued,  to  which  the  defendant 
pleaded  md  tid  record.  At  the  trial  the  plaintiff  offered  in  evidence 
the  original  record,  to  the  admissibility  of  which  the  defendant  objected 
on  the  ground  that  an  attorney  cannot  assign  a  suit  or  judgment  to  a 
third  party.  Whether  an  attorney  can  enter  a  suit  or  judgment  to  the 
use  of  a  stranger,  without  the  authority  of  the  plaintiff,  is  a  question 
whieh  we  shall  not  now  stop  to  consider.  The  plaintff  is  not  here  deny- 
ing the  authority  of  his  attorneys  to  enter  the  suit  to  the  use  of  the 
appellee;  the  objection  is  one  made  by  the  defendant.  This  being  so, 
we  take  it  to  be  well  settled  that  in  the  absence  of  proof  to  the  con- 
tiary  the  law  will  presume  the  entry  to  have  been  made  by  the  direc- 
tion and  authority  of  the  plaintiff.  Speker  v.  Nydegger,  30  Md.  315; 
MeAlear  v.  Young,  40  id.  439. 

hi  thus  disposing  of  this  exception  we  are  not  to  be  understood  as 
deciding  that  the  objection  relied  on  Ivy  the  appellant  is  one  which 
eoald  be  made  under  the  plea  of  nul  ltd  record.  Such  a  plea  raises 
but  one  question,  and  that  is  whether  there  is  such  a  record  as  that  set 
out  iu  the  writ.  And  this  question  is  one  to  be  determined  by  the 
court,  upon  an  inspection  and  examination  of  the  record  itself.  Com. 
Dig.,  Pleas,  2  W.  39 ;  Vin.  Abr.,  title  Debt,  X,  pi.  3  ;Dick  v.  Tolhan- 
m,  4  H.  &  N.  190 ;  Steph.  PL  130,  n. 

Judgment  affirmed. 


Minoheb  v.  State. 

December  16,  1886. 

In  disposing  of  a  case  brought  up  as  upon  writ  of  error,  this  court  is  confined 
to  a  determination  of  the  points  or  questions  of  law  designated  by  the  plaintiff 
in  error  in  his  petition  for  the  writ,  by  the  decision  of  which  he  feels  aggrieved. 

Plaintiff  in  error  having  been  appointed  the  officer  of  registration  under  the 
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act  of  1882,  chapter  22,  for  the  twelfth  ward  of  the  city  of  Baltimore,  was 
indicted  for  violation  of  the  provisions  of  said  statute.  He  was  convicted  of  the 
charge  contained  in  a  count  which  charged  in  substance  that  .  .  .  being  then 
and-  there  the  officer  of  registration  for  the  twelfth  ward  of  said  city,  duly 
appointed  and  qualified,  unlawfully  did  make,  complete  and  publish  an  alpha- 
betical list  within  three  days  after  the  expiration  of  his  September  sitting,  "in 
the  year  1885,"  which  said  list  purported  to  comprise  the  names  of  those  persons 
whom  he  had  stricken  from  tne  registry  of  voters  of  the  first  precinct  of  the 
said  twelfth  ward,  and  did  cause  the  said  list  to  be  published  by  hand-bills,  posted 
in  divers  public  places  in  said  ward,  which  said  list,  made,  completed  and  pub- 
lished by  him  as  aforesaid,  unlawfully  comprised,  besides  the  names  stricken 
from  said  registry  of  voters,  by  him  as  aforesaid,  the  names  of  divers  duly  reg- 
istered and  qualified  voters  of  said  precinct  of  said  ward  not  stricken  from  said 
registry  of  voters,  as  said  list  falsely  stated,  and  as  he,  the  said  John  F.  Min- 
sher,  then  and  there  well  knew." 

Hdd,  (1)  that  the  knowingly  making  and  publishing  such  a  false  and  mislead- 
ing list  was  the  doing  of  an  act  forbidden  by  statute  to  be  done  by  an  officer  of 
registration,  and  was  an  offense  under  the  law.  (2)  That  being  an  indictment  fot 
a  statutory  crime  the  count  was  not  defective  because  of  failure  to  give  the  names 
of  the  duly  registered  and  qualified  voters  alleged  to  have  been  published  in  the 
list  as  stricken  from  the  registry.  (8)  The  duties  imposed  by  the  act  upon 
which  said  count  was  founded,  being  purely  and  simply  clerical  and  ministerial,  it 
was  unnecessary  to  charge  that  the  officer  acted  either  willfully,  fraudulently  or 
corruptly  in  doing  what  was  charged  against  Mm. 

Writ  of  error  to  the  criminal  court  of  Baltimore  city. 

Judges  sitting,  Alvey,  Ch.  J.,  Miller,  Irving,  Stone,.  Bryan  and 
Ybllott,  JJ. 

James  P.  Gorier  and  James  A.  L.  McClure,  for  appellant  Charles 
B.  Roberts,  attorney-general,  for  appellee. 

Miller,  J.  This  case  is  brought  up  as  upon  writ  of  error.  The 
plaintiff  in  error  having  been  appointed  the  officer  of  registration 
under  the  act  of  1882,  chapter  22,  for  the  twelfth  ward  of  the  city  of 
Baltimore,  was  indicted  for  violating  several  provisions  of  that  statute. 
The  indictment  contained  seven  counts,  to  each  of  which  a  general 
demurrer  was  entered  and  overruled.  At  the  trial  he  was  found  guilty 
of  the  charge  contained  in  the  fifth  count,  and  acquitted  of  the  charges 
contained  in  all  the  others,  so  that  the  single  question  before  us  is  to 
the  legal  sufficiency  of  this  fifth  count. 

The  penal  clause  of  the  act  involved  is  that  part  of  the  thirty-fourth 
section  which  makes  it  a  misdemeanor,  punishable  with  fine  or  impris- 
onment, or  both,  "  if  any  officer  of  registration  shall  do  any  act  wnich 
is  by  this  act  forbidden  to  be  by  him  done,  or  shall  omit  to  do  any  act 
which  is  by  this  act  required  to  be  by  him  done." 

The  fifth  count  is  founded  upon  that  part  of  the  twenty-first  section 
which  requires  each  officer  of  registration,  within  three  days  after  the 
expiration  of  his  September  sitting,  and  within  the  same  time  after 
his  October  sitting,  to  "  make,  complete  and  publish  two  alphabetical 
lists,  one  of  which  shall  comprise  tho  names  of  those  persons  whom " 
he  has  "  stricken  from  "  the  registry  of  qualified  voters,  and  the  other 
u shall  comprise  the  names  and  residences  of  the  persons  whom"  he 
has  "  newly  registered  as  qualified  voters"  at  his  preceding  sitting,  and 
also  the  names  of  those  whom  the  judges  have  ordered  to  be  regis- 
tered, and  shall  cause  said  respective  lists  to  be  published  by  hand-bills 
posted  in  such  public  places  as  he  may  select  in  his  election  district  or 
election  precinct.      The  court  charges  in  substance  that  "John  F. 
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Mincher,  being  then  and  there  the  officer  of  registration  for  the  twelfth 
ward  of  said  city,  duly  appointed  and  qualified,  unlawfully  did  make, 
complete  and  publish  an  alphabetical  list  within  three  days  after  the 
expiration  of  Ins  September  sitting,"  in  the  year  1885,  "which  said 
list  purported  to  comprise  the  names  of  those  persons  whom  he  had 
stricken  from  the  registry  of  voters  of  the  first  precinct  of  the  said 
twelfth  ward,  and  did  cause  the  said  list  to  be  published  by  hand-bills 
posted  in  divers  public  places  in  said  ward,  which  said  list  made,  com- 

Sleted  and  published  by  him  as  aforesaid,  unlawfully  comprised,  besides 
le  names  stricken  from  said  registry  of  voters  by  him  as  aforesaid, 
the  names  of  divers  duly  registered  and  qualified  voters  of  said  pre- 
cinct of  said  ward  not  stricken  from  said  registry  of  voters,  as  said  list 
falsely  stated,  and  as  he,  the  said  John  K  Mincher,  then  and  there 
well  knew,"  with  the  usual  conclusion.  In  disposing  of  the  case  this 
court  is  confined  to  a  determination  of  the  points  or  questions  of  law, 
designated  by  the  plaintiff  in  error  in  his  petition  for  the  writ,  by  the 
decision  of  which  he  feels  aggrieved.  Rule  1,  respecting  appeals. 
These  are  four  in  number,  and  we  shall  consider  them  in  their  order. 
First.  The  first  is  in  substance  that  the  alleged  conduct  of  the  officer 
of  registration,  as  set  forth  in  this  fifth  count,  is  not  an  offense  under  sec- 
tion 21,  taken  in  connection  with  section  34,  nor  under  any  other  section 
of  the  registration  act  of  1882.  But  we  do  not  think  this  point  is  well 
taken.  The  Constitution — art.  1,  §  5 — requires  the  general  assembly  to 
provide  by  law  for  a  uniform  registration  of  the  names  of  all  the  voters  in 
the  State,  and  made  such  registration  conclusive  evidence  to  the  judges 
tof  election  of  the  right  of  every  person  thus  registered  to  vote,  and 
declared  that  no  person  shall  vote  at  any  election  unless  his  name 
appeare  in  the  list  of  registered  voters.  The  law  of  1882  is  the  last 
general  act  passed  in  pursuance  of  this  requirement,  and  it  repeals  all 
previous  laws  on  the  same  subject  inconsistent  therewith.  A  statute 
of  this  character,  dealing,  as  it  does,  with  the  right  of  suffrage,  is  of 
the  utmost  importance  to  all  the  citizens  of  the  State.  One  of  the 
great  objects  sought  to  be  obtained,  as  well  by  the  framers  of  the  Con- 
stittftion  as  by  the  legislature,  manifestly  was  the  securing  of  fair  and 
honest  elections  by  meaus  of  a  system  of  registration  of  voters.  The 
statute  then  must  be  construed  by  the  courts  in  the  light  of  this  mani- 
fest legislative  intention,  and  all  its  directions  to,  and  requirements  of, 
the  officers  who  are*  to  execute  it  must  be  regarded  as  important,  and 
as  having  this  object  in  view.  When,  therefore,  the  registration 
officers  were  required,  by  this  twenty-first  section,  to  make  out  and  pub- 
lish lists  which  shall  comprise  the  names  of  those  they  had  stricken 
from  the  registry  at  their  previous  sittings,  the  legislature  unquestion- 
ably meant  that  such  lists  should  be  true  and  accurate  lists  of  the 
names  thus  stricken  off,  and  not  false  and  misleading  lists,  including 
not  only  the  names  stricken  off,  but  of  others  who  had  not  been  thus 
stricken  off,  and  who  were  duly  registered  and  qualified  voters.  But 
this  latter  is  precisely  such  a  list  as  this  count  charges  that  the  plaintiff 
in  error  made  out  and  published.  The  charge  is  —  and  the  demurrer 
admits  it  to  be  true  —  that,  in  the  discharge  of  his  duties  under  this 
section,  he  made  out  and  published  a  list  which,  while  it  purported  to 
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be  a  list  of  those  stricken  off,  comprised  also  the  Dames  of  divers  duly 
registered  and  Qualified  voters  who  had  not  been  stricken  off  as  said 
list  falsely  stated.  The  charge,  moreover,  is  that  he  did  this  know- 
ingly, that  is  that  he  well  knew  that  those  whom  he  had  thus  publicly 
represented  as  having  been  stricken  off  were  still  on  the  registry,  and 
were  duly  qualified  voters,  so  that  there  could  have  been  no  mere 
clerical  error  or  innocent  mistake  in  making  out  the  list.  The  inevita- 
ble conclusion,  therefore,  is  that  he  thus  acted  from  a  bad  motive,  and 
in  order  to  accomplish  some  sinister  purpose ;  and  it  is  easy  to  perceive 
how  the  publication  of  such  a  list  throughout  the  ward,  just  prior  to 
an  election,  may  have  operated  to  deter  voters  who  may  have  seen 
their  names  among  those  thus  stricken  off  from  going  to  the  polls,  or 
at  least  have  hindered  them  in  the  free  exercise  ot  their  right  of 
suffrage.  We  cannot  doubt  but  that  the  knowingly  making  and  pub- 
lishing such  a  false  and  misleading  list  is  an  offense  under  this  law, 
and  have  no  hesitation  in  holding  that  it  is  the  doing  of  an  act  for- 
bidden by  the  statute  to  be  done  by  an  officer  of  registration,  as  well 
as  the  omission  to  do  what  this  section  of  the  act  required  him  to  do. 
Second.  The  next  suggestion  of  error  is,  that  it  was  necessary  to 
specify  in  this  count  the  names  of  the  dulv  registered  and  qualified 
voters  alleged  to  have  been  published  in  the  list  as  stricken  from  the 
registry,  and  the  failure  to  do  so  is  fatal.  It  is  said  in  support  of  this 
position  that  the  State  must  give  the  names  if  known ;  and  if  unknown 
so  allege,  in  order  to  comply  with  the  general  rule  of  criminal  pleading 
that  the  statement  of  the  offense  must  be  clear,  distinct  and  exact  so 
that  the  accused  may  be  fully  informed  of  what  he  is  charged  with,  and 
wherein  his  conduct  has  been  supposed  to  be  indictable,  so  that  he  may 
be  able  to  refute  it  if  he  can.  State  v.  Biider,  62  Md.  359.  But  this 
is  not  an  indictment  for  a  common-law  offense,  but  for  an  offense 
created  by  statute,  and  in  such  cases  the  general  rule  is  that  the  indict- 
ment is  sufficient  if  it  follows  the  language  of  the  statute.  Cearfoss  v. 
State,  42  Md.  403 ;  Parkinson  v.  State,  14  id.  198 ;  State  v.  Dent,  10 
Gill  &  Johns.  11.  Setting  out  of  names  is  no  doubt  essential  in  indict- 
ments under  a  certain  class  of  statutes  such  as  those  prohibiting  the  sale 
of  liquor  without  license,  or  to  minors,  or  on  Sunday,  or  on  election  day, 
because  in  such  cases  each  sale  is  a  separate  offense  and  the  party  may 
be  indicted  for  each.  In  such  cases  the  name  of  the  party  to  whom 
the  liquor  was  sold  must  be  stated  if  known,  and  if  unknown  must  be 
so  alleged.  This  class  of  cases  is  well  illustrated  by  that  of  State  v. 
Nutwett)  1  Gill,  54,  where  the  court  said  the  setting  out  of  the  name 
of  the  slave  and  his  master  if  known,  or  if  not  so  to  allege,  was  requisite 
not  only  to  inform  the  accused  of  the  charge  alleged  against  him  so  as 
to  enable  him  to  prepare  for  his  defense,  but  to  prevent  a  second  pun- 
ishment for  the  same  offense  by  pleading  in  bar  a  former  acquittal  or 
conviction.  In  other  words  the  indictment  must  be  so  framed  as  to 
enable  the  accused  to  defend  himself  against  a  second  prosecution  for 
the  same  crime.  This  case  has  been  followed  in  all  subsequent  cases  in 
this  State  under  similar  statutes.  But  in  the  case  now  under  consider- 
ation the  naming  of  the  parties  improperly  included  in  the  list  is,  as  it 
seems  to  us,  not  essential  on  either  ot  the  grounds  stated  in  NvtweU  v. 
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State.  The  offense,  as  we  have  construed  the  statute,  consists  in  making 
oat  and  publishing  a  false  list  of  the  names  of  voters  stricken  from  the 
registry,  and  such  list  becomes  false  by  including  therein  the  names, 
whether  few  or  many,  of  voters  who  had  not  been  stricken  off.  The 
offense  is  one  and  entire,  and  there  cannot  be  separate  indictments  for 
each  name  thus  wrongfully  included.  Conviction  under  this  count  is, 
therefore,  a  complete  bar  to  any  subsequent  prosecution.  Nor  do  we 
think  that  specifying  the  names  of  these  parties  would  have  afforded 
the  accused  any  aid  in  preparing  for  his  defense.  A  mere  comparison 
of  the  list  published  with  the  list  of  registered  voters  was  all  that  was 
needed  either  for  the  State  or  the  traverser.  The  list  of  registered 
voters  had,  as  the  count  charges  and  the  law  requires,  been  delivered  to 
him  by  the  clerk,  and  he  had  it  before  him  when  he  struck  the  names 
therefrom  and  when  he  prepared  the  list  of  those  thus  stricken  off. 
The  law  moreover  made  it  his  duty  to  do  the  striking  as  well  as  to  pre- 
pare the  list,  and  if,  as  charged  in  the  count,  he  well  knew  he  had  put 
into  that  list  names  of  those  whom  he  had  not  stricken  off,  we  are 
unable  to  perceive  how  the  setting  out  of  the  names  of  such  persons 
would  have  enabled  him  to  make  a  more  effective  preparation  for  his 
defense.     We  cannot,  therefore,  sustain  this  objection. 

Third.  The  third  and  fourth  assignments  are  that  the  count  is  defect- 
ive because*  it  does  not  aver  that  the  officer  of  registration  acted  either 
willfully,  fraudulently  or  corruptly  in  doing  what  is  charged  against 
him.  The  argument  in  support  of  this  objection  is  that  ofhcers  of  reg- 
istration, while  acting  in  discharge  of  their  duties  as  such,  are  like 
radges  of  election,  acting  in  a  quasi  judicial  capacity,  and  are,  there- 
fore, not  responsible,  either  civilly  or  criminally,  except  for  acts  done 
wilfully,  fraudulently  or  corruptly,  Bernard  v.  Hoffmom^  18  Md.  479 ; 
Friend  v.  RamiU,  34  id.  298.  This  is  no  doubt  true  wherever  the 
registration  act  devolves  upon  such  officers  the  duty  of  exercising  judg- 
ment in  the  discharge  of  their  functions.  State  v.  Blaster  ^  72  Md.  357. 
But  the  duties  imposed  upon  such  officers  by  the  twenty-first  section  of 
the  act  upon  which  this  count  of  the  indictment  is  founded  are  purely 
and  simply  clerical  and  ministerial.  The  duty  of  making  out,  com- 
pleting and  publishing  the  two  lists  provided  for  in  this  section  does  not 
involve  the  exercise  of  any  judgment  whatever,  nor  is  it  left  to  the  dis- 
cretion of  such  officers  to  make  out  and  publish  the  lists  or  not  as  they 
may  choose,  but  the  direction  to  do  so  is  mandatory  and  lmp^ative. 
Such  being  the  nature  and  character  of  the  acts  required  to  be  done,  it 
was,  in  our  opinion,  only  necessary  for  the  count  to  charge  as  it  does, 
that  the  acts  set  out  in  it  were  unlawfully  and  knowingly  done  by  the 
traverser. 

Judgment  affirmed. 


McCullough  v.  Hellwio, 

December  17.  1886. 

A  bUl  of  lading  did  not  determine  the  amount  of  freight  to  be  paid,  and  after 
the  arrival  of  the  vessel  at  the  place  of  delivery  and  the  unloading  of  a  por- 
tion of  the  merchandise,  the  captain  was  directed   by  the  ship-owner  to  carry 
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the  cargo  to  a  point  four  miles  distant  from  the  place  agreed  upon  in  the  bill  of 
lading  — a  custom  in  the  port  of  Baltimore.  In  action  of  replevin  by  the  owner  of 
the  goods  it  was  proved  requiring  a  cargo  of  wood  to  be  unloaded  on  the  wharf 
of  the  owner  of  such  cargo  in  suitable  form  for  measurement  and  inspection 
before  freight  could  be  demanded.  Held,  that  the  ship-owner  not  having  com- 
plied with  nis  contract  had  no  such  special  property  in  the  wood  as  would  defeat 
the  action,  and  that  the  plaintiff  was  entitled  to  recover. 

Appeal  from  the  court  of  common  pleas. 

Judges  sitting,  Alvey,  Ch.  J.,  Stone,  Miller,  Irving,  Bryan  and 
Yellott,  JJ. 

W.  H.  Cowan,  for  appellant.    James  W.  Denny  ^  for  appellee. 

Yellott,  J.  The  appellee,  who  was  the  plaintiff  below,  purchased 
of  Albert  Edelin  in  St.  Mary's  county  fifty-three  cords  of  fire  wood  and 
shipped  it  on  board  a  vessel  belonging  to  the  appellant.  By  the  terms 
of  the  contract,  as  shown  by  the  biU  of  lading,  this  cargo  was  to  be 
delivered  in  Baltimore  at  Hell  wig's  wharf  to  the  appellee  or  his  assigns. 
The  bill  of  lading  did  not  determine  the  amount  for  freight  to  be  paid, 
and  after  the  arrival  of  the  vessel  at  the  said  wharf  and  the  unloading 
of  about  one  cord  and  one-half  cord  of  the  wood  the  captain  was  directed 
by  the  appellant  to  carry  the  cargo  to  McCullough's  wharf,  which  is 
about  four  miles  distant  from  the  point  of  delivery  agreed  upon  in  said 
bill  of  lading.  The  appellee  brought  an  action  of  replevin  for  the  wood 
and  obtained  a  judgment  for  the  property  replevied  and  damages  for 
its  detention,  and  from  that  judgment  an  appeal  has  been  taken. 

There  is  evidence  in  this  record  tending  to  show  that  although  the 
amount  for  freight  was  not  specified  in  the  bill  of  lading,  it  was  agreed 
between  the  captain  of  the  vessel  and  the  appellee  that  the  charge  for 
freight  should  be  $1.50  per  cord.  It  was  also  shown  by  the  testimony 
of  a  number  of  witnesses,  who  are  large  dealers  in  wood,  "that  there 
has  been,  and  now  is,  a  well-known  custom  existing*  in  the  port  of 
Baltimore,  that  the  master  of  a  vessel  shall  first  unload Tiis  cargo  of  wood 
upon  the  wharf  of  the  owner  of  the  cargo,  and  pile  the  same  in  a  suit- 
able form  for  measurement  and  inspection ;  that  it  is  then  measured  and 
the  f reight  ascertained  according  to  the  measurement,  and  that  freight, 
is  not  aemandable  before  the  cargo  is  landed  on  the  wharf."  It  was 
also  shown  that  the  sum  of  $1.50  per  cord  was  a  fair  rate  for  the  freight 
and  that  the  plaintiff  was  then  and  there  always  ready  to  pay  that 
amount,  and  aid  afterward  pay  it  into  court  upon  the  refusal  of  the 
defendant  to  receive  it. 

There  is  no  evidence  tending  to  contradict  the  testimony  in  relation 
to  the  existence  of  the  aforesaid  custom  in  the  port  of  Baltimore.  As 
has  been  already  stated  the  appellee  introduced  evidence  tending  to  show 
that  the  sum  of  $1.50  was  a  reasonable  rate  for  freight ;  and  the  captain 
of  the  vessel  testifies  that,  authorized  by  the  appellant,  he  tola  the 
appellee  that  the  charge  would  be  $2  per  cord  ;  and  the  proof  shows 
that,  in  consequence  of  the  refusal  of  the  latter  to  pay  this  charge,  the 
cargo  was  carried  to  McCullough's  wharf,  where  it  was  subsequently 
taken  by  the  sheriff  under  the  writ  of  replevin. 

As  a  defense  to  this  action  of  replevin  the  appellant  contended  that  he 
had  a  lien  on  the  cargo  for  freight,  and  could,  therefore,  hold  possession 
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until  the  charges  for  freight  were  paid.  His  right  to  hold  possession 
under  an  existing  lien  cannot  be  controverted,  but  the  very  existence 
of  thiBlien  is  the  vital  question  in  the  case.  It  is  apparent  that  unless 
he  had  placed  himself  in  a  position  to  make  a  demand  for  freight  there 
could  be  no  lien  for  money  due  for  freight.  It  has  been  decided  in  a 
number  of  cases  that  no  freight  is  earned  unless  the  contract  to  safely 
deliver  the  cargo  has  been  complied  with,  and  that  the  master  of  the 
vessel  is  the  agent  of  its  owner  authorized  to  enter  into  such  contract. 
Ferguson  v.  uappeau,  6  H.  &  J.  399 ;  Wirgman  v.  Mactier,  1  G. 
4  J.  150. 

By  the  terms  of  the  contract,  signed  by  the  master  of  the  vessel,  the 
cargo  was  to  be  delivered  in  good  order  at  the  wharf  of  the  appellee. 
The  mere  arrival  of  the  vessel  at  the  wharf  was  not  a  full  compliance 
with  the  obligations  of  the  contract.  Even  while  the  vessel  lay  at  the 
wharf  unloaded  the  cargo  was  subject  to  the  exercise  of  the  vendor's 
right  of  stoppage  in  transitu.  James  v.  Griffin,  2  M.  &  "W.  624 ; 
Tucker  v."  Humphrey,  4  Bing.  516. 

Not  until  the  goods  had  been  delivered  at  the  wharf  was  there  a  ter- 
mination of  the  voyage  by  a  compliance  with  the  terms  of  the  contract 
as  expressed  in  the  bul  of  lading. 

This  question  was  carefully  considered  and  determined  by  the 
supreme  court  of  the  United  States  in  the  case  of  Mordecai  v.  Lindsay, 
Law  Ed.  B.  18,  486 ;  S.  C,  5  Wall.  481.  Speaking  of  the  right  of  the 
ship-owner  to  retain  the  goods  until  the  charge  for  freight  is  paid,  Mr. 
Justice  Clifford  says :  u  His  right  to  do  so  is  beyond  doubt,  but  he 
cannot  detain  the  goods  on  board  the  ship  until  the  freight  is  paid,  as 
the  consignee  or  owner  of  the  cargo  would  then  have  no  opportunity 
of  examining  their  condition.  Delivery  on  the  wharf  in  tne  case  of 
goods  transported  by  ships  is  sufficient  under  our  law,  if  due  notice  be 
given  to  the  consignees  and  the  different  consignments  be  properly 
separated,  so  as  to  be  open  to  inspection  and  conveniently  accessible  to 
their  respective  owners." 

The  uncontradicted  testimony  of  a  number  of  witnesses  who  were 
examined  in  the  court  below  proved  the  existence  of  a  custom  in  the 
port  of  Baltimore,  requiring  a  cargo  of  wood  to  be  unloaded  on  the 
wharf  of  the  owner  of  such  cargo  in  suitable  form  for  measurement  and 
inspection,  before  freight  can  be  demanded.  When  there  is  an  estab- 
lished usage  or  custom  in  regard  to  certain  transactions,  parties  to  such 
transactions  are  presumed  to  have  contracted  with  reference  to  such 
usage  or  custom  in  the  absence  of  any  special  agreement  to  the  contrary. 
There  is  no  proof  of  any  such  special  agreement  between  these  parties. 
So  far  from  this,  by  the  terms  of  the  bill  of  lading  the  cargo  was 
to  be  delivered  at  the  wharf  of  the  appellee.  It,  therefore,  follows  that 
the  appellant,  not  having  complied  with  the  obligations  of  his  contract, 
the  learned  judge  in  the  court  below  properly  instructed  the  jury  that 
defendant  had  no  such  special  property  in  the  wood  as  would  defeat  the 
action,  and  that  the  plaintiff  was  entitled  to  recover.  The  granting  of 
this  instruction  necessarily  involved  the  rejection  of  the  three  prayers 
offered  by  the  defendant,  all  of  which  are  founded  on  the  assumption  of 
the  existence  of  a  lien  on  the  property  for  freight  due  and  demandable. 
Vol.  IX.— 35 
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It  appears  from  the  record  that  during  the  trial  in  this  action  of 
replevin,  instituted  for  the  recovery  of  the  cargo  of  wood,  the  plaintiff 
offered  the  defendant  $79.50  as  payment  for  freight  at  $1.50  per  cord. 
This  offer  was  refused  by  the  defendant,  and  the  plaintiff  then  paid  the 
money  into  court.  The  defendant  still  refusing  to  receive  the  money, 
the  plaintiff  was  allowed  to  withdraw  it,  and  the  defendant  has  excepted 
to  this  ruling  of  the  court. 

The  defendant  contends  that  this  offer  was  such  a  tender  as  estopped 
the  plaintiff  from  subsequently  denying  that  there  was  a  lien  on  the 
cargo. 

But  the  proper  construction  to  be  put  on  this  offer  of  the  plaintiff  is 
that  it  was,  in  no  technical  sense,  a  tender  but  simply  -an  effort  to  com- 
promise a  matter  not  really  involved  in  the  pending  controversy.  A 
tender  must  have  relation  to  the  issue  in  the  cause.  In  an  action  ex 
contractu,  the  defendant  may  tender  the  amount  he  believes  to  be  due, 
and  the  tender  operates  as  an  estoppel  so  that  he  cannot  subsequently 
deny  that  the  amount  tendered  is  due.  It  may  also  relieve  him  from 
the  payment  of  costs  if  no  greater  sum  is  recovered  by  the  plaintiff. 
Bennett  v.  Francis,  2  B.  &  P.  550 ;  Columbia  Building  Association 
v.  Crump,  42  Md.  192. 

But  the  offer  made  by  the  plaintiff  had  no  reference  to  the  issue  then 
to  be  determined,  which  was  the  right  of  property  in  the  cargo  taken 
under  the  writ  of  replevin,  and  damages  for  its  detention.  It  was  an 
offer  to  adjust  and  settle  another  matter  not  then  involved  in  the  issue 
on  trial,  and  which  could  not  then  and  there  be  determined  by  the  court 
and  jury.  Indeed  the  whole  procedure  in  relation  to  this  offer  was 
manifestly  irregular  and  not  sanctioned  by  any  precedent  established 
by  adjudication,  and  when  the  defendant  refused  to  accept  the  sum 
offered,  the  learned  judge  who  sat  in  the  court  below  was  clearly  right 
in  allowing  it  to  be  withdrawn  by  the  plaintiff. 

There  being  no  error  in  anv  of  the  rulings  of  the  court  below,  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 

Trayhern  v.  Colburn. 

December  17,  1886. 

A  new  trial  was  had  under  an  agreement  authorizing  the  admission  of  any 
evidence  that  would  be  admissible  upon  any  state  of  the  pleadings.  Plaintiff 
claimed  that  a  certain  amount  was  due  to  her  by  defendant's  testatrix  for  royalties 
received  by  her  from  a  patent  in  which  the  plaintiff  claimed  an  interest  and  for 
moneys  advanced.  After  the  plaintiff  had  offered  evidence  tending  to  prove  her 
claims,  defendant  offered  in  evidence  the  record  of  two  cases  in  the  circuit  court 
of  Baltimore  city,  from  which  it  appeared  that  the  question  of  any  indebtedness 
of  testatrix  to  plaintiff  in  respect  to  the  amount  claimed  in  the  writ  as  well  as  on 
any  other  account  was  squarely  presented  to  the  court.  Held,  that  plaintiff  was 
estopped  from  asserting  any  of  her  claim  in  this  case. 

Appeal  from  the  court  of  common  pleas. 

Judges  sitting,  Alvey,  Ch.  J.,  Miller,  Irving,  Stone,  Bryan  and 
Yellott,  J  J. 

Amos  F.  Mussdman  and  Charles  Marshall,  for  appellant.  William 
A.  Hammond,  for  appellee. 
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Miller,  J.  The  first  appeal  in  this  case  is  reported  in  63  Md.  99. 
The  new  trial  was  had  under  an  agreement  waiving  all  errors  in  plead- 
ing and  authorizing  the  admission  of  any  evidence  that  would  be 
admissible*  upon  any  state  of  the  pleadings.  By  the  original  and 
amended  bill  of  particulars,  Mrs.  Trayhern,  the  plaintiff,  claims  that 
$11,176.62  was  due  to  "her  by  Sophia  E.  Stimpson,  the  testatrix,  for 
royalties  received  by  said  Sophia  m  her  life-time  from  an  ice  pitcher 
patent,  in  which  the  plaintin  claimed  an  interest,  and  for  moneys 
advanced  by  the  plaintiff  to  the  deceased.  After  the  plaintiff  had 
offered  evidence  tending  to  prove  her  claims,  the  defendant  offered  in 
evidence  the  "records  of  two  cases  in  the  circuit  court  of  Baltimore  city, 
and  thereupon  the  court  instructed  the  jury  in  effect  that  these  records 
and  the  decree  of  the  10th  of  December,  1878,  and  the  order  of  the 
15th  of  May,  1879,  passed  in  one  of  the  cases,  conclusively  established 
that  the  defendant,  as  executor  of  the  said  Sophia,  owed  nothing  to  the 
plaintiff,  and  that  by  this  decree  and  order  the  plaintiff  is  estopped 
from  asserting  any  of  the  claims  set  out  in  her  bill  of  particulars. 
The  present  appeal  brings  up  for  review  the  correctness  vd  rum  of 
this  instruction.  . 

The  law  as  to  the  conclusiveness  of  a  former  judgment  between  the 
same  parties  "has  been  settled  by  many  decisions  in  Maryland,  and  we 
need  not  look  elsewhere  for  authorities  upon  that  subject.  It  is  not 
necessary  that  issue  should  have  been  taken  on  the  precise  point  which 
is  controverted  in  the  second  case;  it  is  sufficient  if  that  point  was 
essential  to  the  finding  of  the  former  judgment,  and  such  judgment  is 
conclusive  when  given  in  evidence  though  not  pleaded  by  way  of 
estoppel.  'Whitehurst  v.  Roger*,  38  Md.  503.  It  is  only  necessary  to 
prove  that  the  subject-matter  of  the  two  suits  is  substantially  the  same. 
Harryman  v.  Roberts,  52  id.  74.  A  decree  is  res  adjudicata  in  respect 
to  all  matters  of  defense  existing  and  which  were  available  to  the  defend- 
ant at  its  date,  and  even  an  ex  parte  decree  upon  a  mortgage  under  the  act 
of  1833,  chapter  181,  is  conclusive  as  against  inquiry  in  another  court, 
and  in  another  case  into  the  question  of  &aud  in  obtaining  the  mortgage. 
McDowell  v.  Goldsmith,  2  Md.  Ch.  Dec.  370;  affirmed. in  6  Md.  319. 
No  recovery  can  be  had  on  a  cause  of  action  which  has  been  pleaded  or 
offered  in  evidence  as  a  defense  in  a  former  proceeding  between  the 
same  parties  in  which  it  was  legally  admissible,  although  the  court  may 
have  erred  in  excluding  it  from  the  jury.  Beale  v.  Pearse,  12  Md, 
550.  The  doctrine  extends  not  only  to  the  questions  of  law  and  of 
fact  which  were  Viecided  in  the  former  suit  but  also  to  the  grounds  of 
recovery  or  defense  which  might  have  been  but  were  not  presented. 
State  v.  Brown,  64  .Md.  199.  Nor  does  it  make  any  difference  that 
the  first  case  was  decided  on  bill  or  petition  and  answer  without  testi- 
mony. State,  use  of  Bruner,  v.  Ramsbwrg,  43  Md.  325 ;  Cone  v. 
Building  Society,  40  id.  386.  These  are  some  of  the  Maryland  decis- 
ions on  this  subject,  and  it  remains  to  be  determined  whether  the 
present  case  falls  within  the  principles  thus  established. 

The  records  in  the  equity  cases  referred  to  show  that  in  August, 
1878,  Colburn,  an  executor  of  Sophia  E.  Stimpson,  filed  his  bill  against 
Mtb.  Trayhern  and  others  in  which,  among  other  matters,  he  charged  that 
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Mrs.  Trayhern  had  borrowed  from  his  testatrix  the  sum  of  $4,585.48, 
and  as  partial  security  therefor  had  assigned  or  agreed  to  assign  a  mort- 
gage and  note  of  one  Charles  W.  Hamill  and  wife  for  $3,000,  but  that 
the  assignment  thereof  was  defective,  and  prayed  among  other  things 
that  Mrs.  Trayhern  and  her  husband  might  be  required  to  execute  a 
proper  assignment  of  this  mortgage  and  note.  In  ner  answer  to  this 
bill  Mrs.  Trayhern  denies  that  sne  ever  borrowed  this  sum  of  $4,585.48 
from  Miss  Stimpson,  but  on  the  contrary  avers  that  she  took  the  sum 
of  $3,000,  at  the  request  of  the  said  Sophia,  as  part  of  what  was  then 
due  and  owing  to  this  respondent  from  the  said  Sophia,  to  remain  as  a 
loan  in  the  hands  of  this  respondent  until  a  settlement  was  had  between 
them,  and  which  was  never  nad  in  the  lif e-time  of  the  said  Sophia ;  that 
she  also  took  another  sum  of  $885.48,  also  to  remain  as  a  loan  under 
the  same  state  of  circumstances  ;  and  that  at  the  time  of  her  death  the 
said  Sophia  well  knew  that  upon  a  settlement  of  accounts  between 
them  sne  would  be  largelv  indebted  to  this  respondent.  She  admits 
that  she  proffered  to  the  said  Sophia  the  Hamill  mortgage  as  collateral 
security  for  the  $3,000,  which  the  latter  declined,  and  she  avers  that 
without  request  she  passed  to  her  the  mortgage  note  for  that  sum,  also 
as  collateral.  She  theft  denies  any  indebtedness  to  the  said  Sophia 
except  as  above  set  forth,  and  claims  a  large  indebtedness  amounting  to 
$9,000  or  $10,000  on  account  of  royalties  from  the  ice  pitcher  patent, 
and  other  sums,  being  substantially  the  same  as  set  forth  in  the  Dill  of 

Particulars  in  this  case,  as  due  to  her  by  the  said  Sophia,  and  prays  to 
ave  her  claim  adjudicated  and  her  rights  determined.  This  answer 
was  filed  on  the  18th  of  September,  1878,  and  this  case  seems  to  have 
proceeded  no  further  than  the  issuing  of  a  commission  to  take  testimony. 
The  mortgage  referred  to  contained  the  assent  of  the  mortgagors  to 
the  passage  of ~an  ex  parte  decree  for  a  sale  under  section  872,  article  4 
of  the  Code  of  Public  Local  Laws,  and  on  the  28th  of  October,  1878, 
Colburn,  as  executor  of  Miss  Stimpson,  filed  a  petition  in  the  same 
court  —  the  circuit  court  of  Baltimore  city  —  alleging  that  the  mort- 
gage note  and  debt  had  been  assigned  to  Miss  Stimpson  in  her  life-time 
by  Mrs.  Trayhern,  with  the  approval  and  consent  of  her  husband,  and 
tne  court  on  th&  same  day  passed  the  ex  parte  decree  in  accordance  with 
the  terms  of  the  mortgage.  On  the  next  day  Mrs.  Trayhern  inter- 
vened in  this  case,  and  T>y  a  petition  under  oath  obtained  an  order 
restraining  the  execution  of  this  decree  upon  the  same  grounds  stated 
in  her  answer  to  Colburn's  bill,  and  in  this  petition  she  prayed  that  that 
bill  and  her  answer  thereto  may  be  taken  as  part  of  her  petition.  Col- 
burn afterward  filed  his  answer,  also  under  oath,  to  this  petition,  in 
which  he  reiterated  the  averments  of  his  bill,  denied  any  indebtedness 
whatever  from  his  testatrix  to  Mrs.  Trayhern,  and  averred  that  the 
whole  transaction  was  a  loan  of  monev  by  the  testatrix  to  the  petitioner 
to  secure  the  payment  of  which  the  $3,000  note  of  Hamill  and  wife 
and  their  mortgage  were  passed  to  the  testatrix.  Hamill  and  wife  also 
intervened  by  petition  ana  were  made  defendants  in  this  case,  and  by 
agreement  oi  counsel  for  all  parties,  all  the  proceedings  in  the  different 
cases  relating  to  the  matters  in  controversy  between  Colburn,  as  executor 
of  Miss  Stimpson,  and  Mrs.  Trayhern  and  others  were  to  be  used  as  if 
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they  were  exhibits  filed  in  this  case.  The  court  then,  at  the  hearing  of 
the"  case  on  the  10th  of  December,  1879,  passed  a  decree  by  which  it 
vacated  the  restraining  order,  adjudged  the  assignment  of  the  note  and 
mortgage  to  be  valid  and  sufficient  to  pass  tho  interest  and  rights  of 
Mrs.  Trayhern  therein,  decreed  the  mortgaged  property  to  be  sold,  and 
directed  the  trustee  to  bring  the  proceeds  into  court  to  be  distributed 
under  its  order.  This  decree  states  that  the  case  stood  ready  for  hear- 
ing on  the  original  petition,  together  with  the  petition  of  Mrs.  Trayhern 
and  her  husband,  and  of  Hamill  and  wife,  and  being  submitted,  the 
agreement  of  counsel  and  all  the  proceedings  were  duly  considered  by 
the  court.  The  sale  was  made,  reported,  and  ratified,  and  an  account 
distributing  the  proceeds  stated  by  the  auditor  in  which  the  net  proceeds 
were  awarded  to  Colburn  as  executor  of  Miss  Stimpson.  This  account 
was  finally  ratified  by  an  order  passed  on  the  15th  of  May,  1879,  and 
neither  from  that  order  nor  the  previous  decree  was  any  appeal  ever 
taken  by  Mrs.  Trayhern. 

From  the  proceedings  in  these  cases  it  would  seem  to  be  perfectly 
clear  that  the  question  of  any  indebtedness  of  Mies  Stimpson  to  Mrs. 
Trayhern  in  respect  to  the  items  claimed  in  the  bill  of  particulars  in 
the  present  case,  as  well  as  on  any  other  account,  was  squarely  presented 
to  the  court.  It  was  alleged  and  admitted  by  the  pleadings  in  both 
these  equity  cases,  and  upon  each  side  that  the  $3,000  mortgage  and 
note  were  only  transferred  by  Mrs.  Trayhern  to  Miss  Stimpson  as  col- 
lateral security,  and  when  Mrs.  Trayhern  came  in  and  objected  to  the 
foreclosure  of  that  mortgage  by  Miss  Stimpson's  executor,  upon  the 
distinct  ground  that  Miss  Stimpson  was  indebted  to  her,  and  that  she 
owed  nothing  to  Miss  Stimpson,  the  court  could  not  have  decreed  the 
sale  and  awarded  the  net  proceeds  to  the  executor  without  finding  as 
matter  of  fact  that  Mrs.  Trayhern  was  indebted  to  Miss  Stimpson,  and 
not  the  latter  to  the  former.  The  question,  therefore,  of  Miss  Stimp- 
son's  indebtedness  as  now  sued  for,  not  only  might  have  been  but  was 
actually  raised  and  decided  in  the*  mortgage  case.  The  case  of  Cockey 
v.  Cole,  28  Md.  276,  is  conclusive  to  show  that  the  circuit  court  of 
Baltimore  city,  in  which  the  proceedings  under  the  mortgage  were 
instituted  and  conducted,  had  jurisdiction  to  decide  in  that  case  the 
question  of  indebtedness  as  between  these  parties,  and  that  any  irregu- 
larity in  such  proceedings  cannot  be  taken  advantage  of  collaterally. 
It  follows,  therefore,  that  the  instruction  complained  of  is  correct,  and 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Richardson  v.  State. 

December  10,  1886. 

Libel  —  Indictment  —  Evidence  —  Justification. 

An  indictment  for  libel  which  charges  that  the  party  libeled  is  a  judge  of  the 
circuit  court  of  this  State,  naming  the  circuit,  and  was  at  the  time  of  the  publica- 
tion of  the  matter  set  out  in  the  indictment,  and  that  with  a  view  of  defaming 
and  traducing  him  in  his  official  capacity,  and  with  a  view  to  bring  the  adminis- 
tration of  justice  bv  him  as  judge  into  contempt,  as  matter  of  inducement;  and 
then  incorporates  the  exact  words  published,  which  are  libelous  in  their  character, 
will  be  sufficient  to  put  the  party  accused  upon  his  defense. 
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Innuendoes  are  unnecessary  when  the  language  itself  is  clear  and  unmistakable. 

It  is  unnecessary  to  allege  in  the  conclusion  of  the  indictment  that  the  matter 
set  forth  as  published  by  the  defendant  had  redounded  to  the  damage  of  the 
party  libeled. 

Nothing  short  of  evidence  tending  to  show  the  truth  of  the  charge  made  can 
be  admissible  under  our  statute  allowing  the  truth  to  be  given  in  evidence  in 
justification  under  the  general  issue.  An  evil  intent  is  a  conclusive  inference 
and  presumption  of  law  from  the  publication  of  the  libelous  matter. 

Appeal  from  the  circuit  court  for  Baltimore  county. 

James  A.  C.  Bond,  for  appellant.  N.  Charles  Burke,  State's  attorney, 
for  Baltimore  county.     Attorney-General  Roberts^  for  appellee. 

Irving,  J.  The  appellant  was  indicted  for  libel  in  the  circuit  court 
for  Baltimore  county,  and  was  found  guilty.  At  the  trial  one  excep- 
tion was  taken  to  the  exclusion  of  certain  evidence  offered  in  defense 
which  was  made  the  basis  of  this  appeal ;  and  properly  speaking  the 
correctness  of  the  court's  ruling  on  the  evidence  is  the  only  question 
legitimately  before  us.  But  by  agreement  of  the  counsel  of  the  State 
and  defense  the  ruling  of  the  court  below  on  the  demurrer  to  the  indict- 
ment whereby  the  same  was  overruled,  this  court  was  to  be  asked  to 
rs  thereon.  That  question  is  not  regularly  before  us  and  could  not 
except  on  writ  of  error  after  final  judgment  in  the  cause,  which  has 
not  yet  been  rendered,  the  same  having  teen  suspended  under  the  stat- 
ute until  the  determination  of  the  appeal.  In  this  instance  we  will 
pass  on  the  question  raised  by  the  demurrer,  in  deference  to  the  wishes 
of  the  respective  counsel,  and  to  save  the  necessity  of  a  writ  of  error 
after  final  sentence.  The  practice  pursued  in  this  case  by  the  State,  in 
consenting  to  request  the  hearing  of  the  question  raised  by  the  demurrer 
irregularly,  cannot  be  commended,  and  ought  to  be  discountenanced ; 
therefore,  our  decision  of  the  question  must  not  be  taken  as  a  precedent 
to  be  quoted,  or  indication  that  we  will  hereafter  pass  on  a  like  question 
similarly  presented,  after  this -expression  of  our  disapproval  of  the 
practice. 

The  indictment  charges  Hon.  David  Fowler  to  be  a  judge  of  the  cir- 
cuit court  for  Baltimore  county  before  and  at  the  time  of  the  composing 
and  publication  of  the  "  scandalous,  malicious  and  defamatory  libel, 
and  at  the  finding ;  and  that  the  defendant "  well  knowing  the  premises 
aforesaid,  unlawrally  and  maliciously  desiring  and  intending  to  bring 
the  administration  of  justice  by  the  said  Fowler,  as  judge  as  aforesaid 
in  the  circuit  court  ror  Baltimore  county,  into  hatred  and  contempt 
among  the  citizens  of  Baltimore  county  and  State  of  Maryland,  and  to 
traduce,  defame  and  vilify  the  said  David  Fowler,  judge  as  aforesaid, 
on  the  19th  day  of  August,  in  the  year  of  our  Lord  1886,  at  Baltimore 
county  aforesaid,  unlawfully,  falsely  and  maliciously  did  compose,  print 
and  publish,  and  cause  and  procure  to  be  composed,  printed  and  pub- 
lished, a  certain  false,  scandalous,  malicious  and  defamatory  libel,  of 
and  concerning  the  said  David  Fowler,  judge  as  aforesaid,  and  of 
and  concerning  the  administration  of  justice  by  the  said  David  Fowler, 
judge  as  aforesaid,  in  the  circuit  court  for  Baltimore  county,  containing 
therein  among  other  things  certain  false,  scandalous,  malicious  and 
defamatory  words  and  matter  of  and  concerning  the  administration  of 
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justice  by  the  6aid  David  Fowler,  judge  as  aforesaid,  in  the  circuit  court 
for  Baltimore  county,  which  said  libel  is  as  follows,  that  is  to  say :  4He 
— meaning  thereby  the  lionorable  David  Fowler,  judge  as  aforesaid  — 
has  violatea  the  State  Constitution,  and  is  disqualified,  he  is  liable  to 
impeachment  and  to  indictment,'  to  the  great  scandal  and  disgrace  of 
the  administration  of  justice  in  Baltimore  county,  and  in  contempt  of 
the  State  of  Maryland  and  its  laws,  and  to  the  evil  example  of  all 
others  in  like  case9  offending,  and  against  the  peace,  government  and 

tty  of  the  State." 
support  of  the  demurrer  it  is  contended  by  the  traverser's  counsel, 
that  the  gravamen  of  this  indictment  is,  that  by  the  alleged  libelous 
publication,  the  administration  of  justice  is  brought  into  contempt. 
Treating  it  as  nothing  but  a  libel  upon  judicial  proceedings,  tne 
argument  is,  that  the  indictment  does  not  set  forth  with  sufficient  par- 
ticularity in  what  regard  the  administration  of  justice  was  held  up  to 
contempt,  that  it  does  not  set  out  the  place  where  justice  was  being 
administered,  nor  the  case  in  which  Judge  Fowler  was  acting,  nor  the 
gnbject-matter  of  the  suit,  including  the  parties  litigant.  All  these 
things,  it  is  contended,  should  have  Been  particularly  stated  in  order  to 
put  the  traverser  upon  notice  of  what  he  was  called  on  to  defend,  and 
in  order  to  show  that  the  language  used  may  not  be  susceptible  of 
another  meaning  than  that  ascribed  to  it.  In  especial  support  of  the 
view  that  the  prosecution  is  wholly  for  libeling  judicial  proceedings, 
reliance  is  placed  on  the  conclusion  of  the  indictment  which,  in  addi- 
tion to  the  common  Jaw  conclusion,  also  adds  uto  the  scandal  and  dis- 
grace of  the  administration  of  justice  in  Baltimore  county,"  and  omits 
to  charge  that  it  was  to  the  scandal  of  Judge  Fowler,  as  is  usual  in 
the  forms  of  such  indictments.  Without  the  conclusion  that  it  is  to 
the  great  damage  and  scaudal  of  Judge  Fowler,  it  is  contended  it  is 
not  a  good  common-law  indictment  for  libeling  him. 

If  this  indictment  was  nothing  more  than  wnat  the  traverser's  coun- 
sel contends  that  it  is,  there  would  be  much  force  in  the  exceptions  to 
sufficiency ;  but  as  we  do  not  think  the  indictment  is  or  was  intended 
to  be  what  the  counsel  contends,  the  objections  are  not  so  impressive. 
It  distinctly  charges  Judge  Fowler  to  be  a  judge  of  the  circuit  court 
for  Baltimore  county*  and  alleges  that  the  publication  charged  to  be 
libelous  was  intended  to  traduce,  defame  and  vilify  him  as  such  judge. 
It  holds  him  up  as  such  judge  to  contempt  and  scorn,  by  charging  him 
to  be  guilty  of  something  which  would  justify  his  impeachment  and 
indictment.  By  this  vilhfication  of  a  judge  who  administers  justice 
in  Baltimore  county,  it  further  alleges  tliat  scandal  is  thrown  upon  the 
administration  of  justice  through  him.  The  theory  of  this  indictment 
is  that  the  libel  is  against  Judge  Fowler  in  his  official  chaiacter  and 
capacity,  for  the  purpose  of  injuring  him  in  that  official  station,  in  the 
esteem  of  the  public ;  and  that  thereby  the  general  administration  of 

Iustice  by  him  has  been  scandalized.  The  official  position  of  Judge 
•owler  is  only  alleged,  and  the  scandal  upon  the  administration  of 
justice  in  consequence  thereof  is  only  inserted  by  way  of  aggravation 
of  the  offense.  In  2  Bish.  Crim.  Law,  §  923,  libels  against  official 
persons  are  said  to  be  especially  reprehensible.    In  6  Bacon's  Abr.,  title 
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Libel,  339,  we  find  this  statement  of  the  law :  "  Words  though  not 
scandalous  in  themselves  yet  if  put  in  writing  and  published  and  tend- 
ing in  any  degree  to  the  discredit  of  a  man,  are  libelous  when  they 
defame  a. private  person  only,  or  persons  in  public  capacity,  in  which 
latter  case  they  are  said  to  receive  an  aggravation,  as  they  tend  to 
scandalize  the  government  by  reflectiona  on  those  who  are  intrusted 
with  the  administration  of  public  affairs  " 

Lord  Hale,  in  his  Pleas  of  the  Crown,  p.  168,  says:  "An  indict- 
ment is  nothing  more  than  a  plain,  brief  narrative  of  an  offense  com- 
mitted by  any  person,  and  the  necessary  circumstances  that  concur  to 
ascertain  its  fact  and  nature."  The  offense  here  charged  is  libel,  and 
the  question  is,  are  the  "  necessary  circumstances  "  mentioned  in  this 
statement  by  Lord  Hale  found  in  this  indictment,  so  that  it  is  suffi- 
cient to  warrant  a  judgment  thereon.  All  authorities  agree  that  any 
written  words  are  libelous  which  impute  to  a  man  fraud,  dishonesty, 
immorality,  vice,  crime  or  dishonorable  conduct,  or  that  he  be  suspected 
of  such  conduct,  or  which  suggest  that  he  is  suffering  from  any 
infectious  disease,  which  has  a  tendency  to  injure  him  in  his  office,  pro* 
fession,  calling  or  trade  ;  or  which  holds  him  to  contempt,  hatred,  scorn 
or  ridicule.  Odger  Libel  and  Slander,  21-3 ;  Chit.  Crim.  Law,  295 
et  sea.;  White  v.  NichoUs,  3  How.  (U.  S.)  266,  and  Negley  v.  Farroxo, 
60  Md.  It  cannot  be  doubted  that  enough  circumstances  must  be 
stated  in  the  indictment,  by  way  of  inducement,  as  are  necessary  to 
explain  the  meaning  of  that  which  is  charged,  with  such  innuendoes  as 
are  necessary  to  show  the  import  of  language  charged  to  be  scandalous 
and  criminal.  Innuendoes,  however,  are  only  necessary  when  the 
meaning  is  equivocal  and  may  be  mistaken.  3  Chit.  Crim.  Law,  302. 
The  same  authonty  says  that  Lord  Ellenborough  censured  the  use  of 
innuendoes  as  unnecessarily  cumbering  the  record,  where  the  language 
relied  on  is  plainly  intelligible  in  itself. 

In  section  619  of  Bishop's  Directions  and  Forms  it  is  said  that  the  pre- 
cedents for  libel  60  abound  in  what  is  certainly  surplusage  that  the  courts 
have  not  had  occasion  to  pass  on  all  the  words,  so  as  to  enable  one  to  say 
on  authority  what  may  be  safely  omitted;  but  that  it  may  be  accepted  as 
a  safe  rule  in  the  language  of  a  learned  English  judge  in  a  famous  case 
of  libel,  "  that  whatever  circumstances  are  necessary  to  constitute  the 
crime  must  be  set  out ;  all  beyond  are  surplusage."  Mr.  Odger,  in  his 
work  on  Siander  and  Libel,  page  575,  says:  "  This  exposition  of  Lord 
Chief  Justice  Db  Grey,  in  the  case  of  Rex  v.  Home,  is  universally 
considered  the  best  and  most  perfect  exposition  of  the  law  on  the  sud- 
ject."     We  refer  to  this  case  of  Hex  v.  Home,  Cowp.  683. 

It  is  weil  settled  that  it  is  not  necessary  to  set  out  the  whole  paper 
in  which  the  libelous  matter  is  contained,  but  only  6iich  parts  thereof 
as  may  be  relied  on  as  libelous  —  3  Chit.  Crim,  Law,  304 ;  Heard's 
Crim.  PI.  205  et  sea.;  and  it  is  not  necessary  to  be  more  specific 
than  the  publication  itself.  Melton  v.  State,  3  Humph.  389.  If  the 
indictment  sets  forth  on  its  tace  that  which  is  of  itself  libelous,  it  is 
sufficient  without  circumstances  or  innuendoes  more  than  neeedful  to 
connect  it  with  the  person  libeled.     State  v.  White,  6  Ired.  418. 

Bringing  this  indictment  to  the  test  of  these  several  principles  it  is 
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abundantly  clear  that  it  must  be  pronounced  sufficient.  Having  charged 
that  Judge  Fowler  is  judge  and  what  circuit,  and  that  with  a  view  of 
defaming  and  traducing  him  in  his  official  capacity,  and  with  a  view  to 
bring  the  administration  of  justice  by  him  as  judge  into  contempt,  as 
matter  of  inducement ;  and  then  having  incorporated  the  exact  words 
published  of  him,  which  are  of  the  most  defaraatorv  character,  there 
would  seem  to  be  no  room  for  doubt  that  the  allegations  of  the  indict- 
me'.it  are  sufficient  to  pnt  the  party  accused  fully  on  his  defense.  If  to 
charge  a  judge  of  one  of  the  circuits  of  the  State  with  violating  the 
Constitution  of  the  State,  and  with  being  disqualified,  and  liable  to 
indictment  and  impeachment, is  not  holding  him  up  to  shame,  obloquy 
and  contempt,  by  what  language  could  it  be  done?  They  need 
no  innuendoes  to  make  them  more  expressive,  and  it  is  impossible  to 
imagine  any  circumstances  of  explanation  which  would  relieve  them  of 
their  opprobrious  character.  They  can  mean  but  one  thing,  and  that 
is  that  Judge  Fowler  had  in  some  way  disregarded  constitutional 
requirements  or  inhibitions ;  and  that  he  has  done  something  so  dis- 
graceful and  dishonest  that  he  is  liable  to  be  indicted  and  convicted, 
and  subject  to  impeachment  and  displacement  from  the  bench.  By 
necessary  implication  it  charges  him  with  unfitness  for  his  position,  and 
in  language  than  which  none  could  be  more  offensive,  and  than  which 
none  could  be  more  certainly  calculated  to  injure  him  in  popular 
esteem,  and  more  likely  to  bring  all  administration  of  justice  tnrough 
him  into  reproach  and  contempt.  Any  such  publication,  in  the  light 
of  the  authorities,  is  under  the  heavy  censure  of  the  law.  Hale  L|w  of 
libel,  170,  173,  and  authorities  heretofore  cited.  It  goes  far  beyond 
the  ordinary  offense  of  intemperate  comments  on  the  conduct  of  judge 
and  jury  in  a  particular  case,  which  all  the  authorities  say  is  punishable. 
In  Woodgate  v.  Ridout,  4  Fost.  &  Finl.  223,  Cockburn,  Cn.  J.,  most 
justlysays;  "  It  is  of  essential  importance  the  administration  of  jus- 
tice should  be  open  to  discussion ;  but  that  criticism  must  be  fair  and 
honest,  and  not  reckless  and  uncharitable  ;  and  that  any  thing  beyond 
this  and  which  imputes  corrupt  motives  to  those  who  administer  it,  is 
an  abuse  of  privilege  is  no  longer  open  to  discussion."  When,  there- 
fore, the  appellant  undertook  to  write  and  publish  of  the  judge  such 
things  as  this  indictment  charges,  he  is  in  enect  holding  up  the  court 
over  which  he  presides,  or  in  which  he  officiates,  and  Si  the  proceed- 
ings before  such  judge,  to  distrust. 

In  respect  to  the  conclusion  of  the  indictment  on  which  stress  has 
been  laid  by  the  appellant's  counsel,  it  may  be  said,  that  so  far  as  the 
omission  to  allege,  in  the  conclusion,  that  what  had  been  set  forth  as 
published,  had  redounded  to  the  damage  of  Judge  Fowler,  is  con- 
cerned, it  is  wholly  immaterial ;  and  as  to  the  allegation  that  it  was  "  to 
the  great  scandal  and  disgrace  of  the  administration  of  justice  in  Balti- 
more county,  and  in  contempt  of  the  State  of  Maryland  and  its  laws, 
and  to  the  evil  example  of  all  others  in  like  case  offending,"  we  may 
add,  that  they  are  wholly  unnecessary  and  may  be  rejected  as  surplusage. 
Though  part  of  these  words  are  found  in  many  forms,  they  are  not 
found  in  all ;  and  though  the  allegation  in  conclusion,  that  it  is  to  the 
damage  of  the  person  libeled,  is  to  be  found  in  most  of  the  forms,  the 
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general  form  given  in  3  Chitty  Critn.  Law,  877,  and  in  2  Archbold 
Crim.  Practice  and  Pleading,  1038,  do  not  contain  it.  The  forms  in 
Bishop's  Directions  and  Forms  contain  it ;  and  the  others  ako  found  in 
this  indictment ;  but  on  page  621  of  that  book  they  are  included  in 
brackets,  and  are  said  by  a  note  to  be  u  unnecessary."  In  section 
157  of  1  Bishop  Crim.  Pro.,  these  endings  are  all  stated  to  be 
immaterial,  and  may  be  safely  omitted  in  all  common-law  indictments. 
Chitty  is  quoted,  and  referred  to  as  an  authority  for  that  statement, 
than  whom  there  is  no  better.  In  2  Hale  P.  C.  188,  it  is  laid  down 
that  the  proper  conclusion  for  all  common-law  indictments  is  "  contra 
pacem  dommi  regis."  Nothing  more,  therefore,  would  seem  necessary 
now  and  here,  than  "  against  the  peace,  government  and  dignity  of  the 
State."  In  civil  suits  the  declaration  concludes  to  the  great  damage  of 
the  plaintiff,  because  damages  are  sought.  But  in  criminal  prosecutions 
the  State  seeks  to  punish  violations  of  law.  This  difference  between 
the  two  proceedings  is  clearly  stated  by  Shaw,  Ch.  J.,  in  Com-,  v.  Snellvng, 
15  Pick.  342.  These  allegations  in  conclusion,  that  is  all  beyond 
"  against  the  peace,  government  and  dignity  of  the  State,"  being  wholly 
immaterial  on  authority,  may  be  rejected  as  surplusage.  Hex  v.  Home, 
Cowp. ;  Rawlings  v.  State,  2  Md.  251.  Immaterial  matter  of  form 
may  certainly  be  treated  in  the  same  way  as  non-essential  matters  of 
fact. 

Finding  the  indictment  sufficient  we  turn  to  the  ruling  on  evidence, 
because  of  which  this  appeal  was  taken,  and  we  find  the  court  ruled 
rightly.  The  evidence  offered  was,  avowedly,  only  to  show  that  the 
defendant  had  been  led  into  an  honest  mistake  of  fact,  and  thereby  was 
misled  on  to  the  publication  set  out  in  the  indictment.  Nothing  short 
of  evidence  tending  to  show  the  truth  of  the  charge  made  can  be 
admissible  under  our  statute,  allowing  the  truth  to  be  given  in  evidence 
in  Justification  under  the  general  issue.  An  evil  intent  is  a  conclusive 
inference  and  presumption  of  law  from  the  publication  of  the  libelous 
matter  without  excuse.  2  Bish.  Crim.  Law,  §§  922,  923 ;  Com.  v. 
Snelling,  15  Pick.  337,  2  Lewis  0. 0.  237 ;  and  Negley  v.  Farrow,  60 
Md.  158.  In  Massachusetts  there  exists  a  statute  respecting  justification 
similar  to  ours,  and  in  Com.  v.  SneUing,  already  cited,  evidence  tending 
to  show  an  honest  mistake  of  fact  was  rejected  because  it  did  not  tend 
to  prove  the  truth  of  the  publication,  and,  therefore,  did  not  tend  to 
support  the  plea  of  not  guilty. 

Judgment  affirmed. 


Lamb  v.  State. 

December  17,  1886. 

Criminal  Law — Abobtion  —  Evidence. 

On  a  trial  for  abortion  any  declarations  or  actsgf  the  defendant  tending  to  show 
his  intention  and  purpose  to  produce  such  abortion  are  admissible,  whether  such 
acts  and  declarations  were  prior  or  subsequent  to  the  particular  act  charged  in 
the  indictment.  That  the  defendant  made  a  subsequent  attempt  to  accomplish 
the  same  purpose  by  different  means  is  admissible  to  show  with  what  purpose 
and  intent  he  made  the  attempt  charged  in  the  indictment,  as  well  as  to  corrobo- 
rate the  evidence  of  the  first  attempt. 
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A  letter  written  by  the  defendant,  containing  ambiguous  language,  may  be 
received  in  evidence  against  the  accused,  and  its  language  explained  by  parol 
when  it  relates  to  the  question  at  issue. 

Appeal  from  the  circuit  court  of  Baltimore  county. 

Betmmin  Kurtz,  for  appellant.  Charles  B.  Roberts,  attorney- 
general,  for  appellee. 

Stone,  J.  In  this  case  the  defendant  Lamb,  was  indicted  in  the 
circuit  court  for  Baltimore  county  for  attempting  to  procure  a  miscar- 
riage and  abortion  upon  a  certain  Rachael  A.  Taylor. 

There  are  two  counts  ii*the  indictment.  The  first  count  charges  the 
defendant  with  knowingly  and  willfully  furnishing  a  Rachael  A.  Tay- 
lor, a  pregnant  woman,  certain  drops  and  medicines  for  the  purpose  of 
producing  an  abortion.  The  second  count  charges  the  defendant  with 
advising  and  soliciting  Rachael  A.  Taylor  to  take  certain  drugs  and 
medicines  for  the  purpose  of  producing  an  abortion.  A  general 
demurrer  was  filed  by  the  accused  to  the  indictment,  which  was  over- 
ruled, and  he  then  pleaded  not  guilty,  and  the  case  was  tried  before  the 
court 

At  the  trial  the  defendant  reserved  two  exceptions  to  the  admissi- 
bility of  evidence  offered  by  the  State,  and  admitted  by  the  court 
below,  and  these  exceptions  are  properly  before  this  court.  In  the  first 
exception,  after  the  State  had  proved  by  the  witness  Taylor  that  the 
defendant  had  furnished  her  with  some  pills  and  drops,  and  advised  her 
to  take  them,  saying  that  they  would  destroy  the  child  with  which  she 
was  then  pregnant,  the  State  then  asked  the  witness  the  following 
question : 

41  Did  Lamb,  the  accused,  ever  propose  any  other  means  to  you,  other 
than  the  taking  of  this  medicine,  for  the  purpose  of  producing  the 
abortion  ?"  To  this  question  the  witness  replied  in  substance  that  the 
accused  took  her,  the  witness,  to  the  office  of  a  doctor  in  Baltimore, 
and  told  her  she  must  go  through  an  operation  to  destroy  the  unborn 
child,  but  the  witness  refused  to  submit  to  such  operation. 

To  this  question  and  answer  the  defendant  objected,  but  the  court 
overruled  the  objection  and  permitted  the  question  to  be  asked  and 
answered,  and  the  defendant  excepted. 

The  gravamen  of  the  offense  charged  against  the  accused  was  the 
purpose  and  intention  of  the  accused  to  produce  an  abortion  upon  the 
body  of  Rachael  A.  Taylor,  and  he  is  charged  in  the  indictment  with 
endeavoring  to  effect  that  purpose  by  furnishing  her  with  drugs,  and 
advising  her  to  take  them.  Any  declarations  or  acts  of  the  defendant 
tending  to  show  his  intention  and  purpose  to  produce  such  abortion  are 
admissible,  whether  such  acts  and  declarations  were  prior  or  subsequent 
to  the  particular  act  charged  in  the  indictment.  That  he  made  a  sub- 
sequent attempt  to  accomplish  the  same  purpose  by  different  means,  is 
admissible  to  show  with  what  purpose  and  intent  he  made  the  attempt 
charged  in  the  indictment,  as  well  as  to  corroborate  the  evidence  of  the 
first  attempt  In  the  case  of  King  v.  Ellis,  6  B.  &  C,  the  pris- 
oner, a  shopman,  was  indicted  for  robbing  his  employer's  money-drawer 
of  a  particular  sum  of  money  on  a  particular  day.     At  the  trial  evi- 
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dence  was  admitted  that  the  prisoner  had  robbed  the  drawer  at  other 
times.  Upon  review  the  court,  Bayley,  J.,  delivering  the  opinion,  said : 

"  Generally  speaking  it  is  not  comuetent  to  a  prosecutor  to  prove  a 
man  guilty  of  one  felony  by  proving  him  guilty  or  another  unconnected 
felony ;  but  where  several  felonies  are  connected  together  and  form  part 
of  one  entire  transaction  then  the  one  is  evidence  of  the  character  of 
the  other."     Holroyd  said  in  the  same  case : 

"  Upon  indictment  for  robbing  the  prosecutor  of  a  coat,  the  robbery 
having .  been  committed  by  the  prisoner  threatening  to  charge  the  prose- 
cutor with  an  unnatural  crime.  I  received  evickmce  of  a  second  ineffectual 
attempt  to  obtain  a  one  pound  note  from  the  prosecutor  by  similar 
threats,  but  reserved  the  point  for  the  judges  ana  thev  were  of  opinion 
that  the  evidence  was  admissible  to  show  that  the  prisoner  was  guilty 
of  the  former  transaction."  The  proof  of  a  second  attempt  to  accom- 
plish the  same  purpose  is,  therefore,  we  think  clearly  admissible  to  prove 
the  purpose  in  the  former  attempt,  and  the  ruling  of  the  court  on  the 
first  exception  must  be  affirmed. 

In  the  second  exception  the  State  offered  in  evidence  a  letter  of  the 
prisoner  to  Kachael  A.  Taylor  in  which  he  said : 

"I  made  you  a  fair  proposition,"  which  if  you  had  not  spurned  we 
would  have  been  the  same  as  ever,  etc. 

The  letter  does  not  disclose  what  the  proposition  was,  and  the  State 
asked  the  witness  "  what  was  meant  by  the  traverser's  proposition  as 
mentioned  in  the  letter,"  and  to  which  the  witness  answered  "  that  it 
was  to  be  operated  upon." 

We  are  at  a  loss  to  know  upon  what  grounds  this  question  was 
objected  to.  Declarations  of  the  accused,  as  to  the  crime  with  which 
lie  is  charged,  if  voluntary,  are  always  admissible  against  him,  and  this  is 
nothing  but  a  declaration  made  by  the  prisoner  that  she  should  be 
operated  upon,  and  is  admissible.  The  letter  does  notsav  what  the  prop- 
osition was,  and  is  only  an  admission  that  he  had  made  a  proposition, 
and  it  was  entirely  competent  to  show  by  parol  what  it  was,  if  it  applied 
to  the  case.  That  it  did  so  apply  we  have  shown  in  our  opinion  on  the 
first  exception.  The  ruling  on  this  exception  must  be,  therefore,  affirmed. 

It  is  shown  by  the  record,  as  we  have  previously  said,  that  a  demurrer 
was  interposed  to  the  indictment,  which  was  overruled.  We  find  also 
in  the  record  an  agreement  made  between  the  counsel  for  the  State  and 
the  counsel  of  the  traverser  that  the  demurrer  and  other  matters  upon 
the  record  should  be  heard  and  determined  bv  this  court  upon  this 
appeal,  and  the  demurrer  was  in  fact  argued  before  us. 

But  since  the  argument  of  the  case  we  have  determined,  that  upon 
appeals  from  the  rulings  of  the  lower  courts  upon  the  admissibility  of 
evidence,  we  will  again  hear  and  decide  matters  that  can  only  be  properly 
brought  before  us  upon  assignments  of  error,  as  formerly  by  writ  of 
error. 

The  reasons  for  our  determination  are  these :  All  matters  properly 
reviewable  in  this  court  by  assignments  of  error  can  only  be  brougnt  up 
after  sentence  or  other  final  judgment.  This  is  the  law  now  ana  was 
when  the  act  of  1872,  which  allowed  appeals  from  the  rulings  of  the 
lower  courts  on  the  admissibility  of  evidence,  was  passed.  This  act  pro- 
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rides  that  sentence  should  be  suspended  until  tlie  correctness  of  the 
ruling  in  relation  to  evidence  was  determined.  It  made  no  change  in 
the  law  relative  to  assignments  as  of  writs  of  error,  and  authorized 
nothing  to  be  heard  on  such  appeal  except  questions  relative  to  evi- 
dence, and  we  should  violate  the  spirit  and  letter  of  the  act  if  we 
allowed  the  whole  case,  including  demurrers,  etc.,  to  be  tried  under  the 
guise  of  an  appeal,  which  was  only  allowed  for  a  special  purpose. 

Such  being  our  view  of  the  act  of  1872  and  its  intent  and  meaning 
we  cannot  permit  what  we  think  is  its  obvious  intent  and  meaning  to 
be  changed  or  varied  bv  any  agreement  between  counsel. 

Rulings  affirmed  and  cause  remanded. 


Brome  v.  Pembroke. 

December  10,  1886. 
Will — Trust  —  Income. 

A  wUl  contained  the  following  provision:  "I  will  and  bequeath  to  my 
friend,  Dr.  John  M.  Brome,  all  my  property,  both  real  and  personal,  in  trust  for 
the  support  and  education  of  my  minor  and  unmarried  children,  to  be  so  held  in 
trust  until  the  youngest  child  living  shall  arrive  to  the  age  of  sixteen  years,  at 
which  time  I  desire  and  will  that  my  property  shall  be  equally  divided  among 
both  my  married  and  unmarried  children  and  their  heirs." 

Held,  that  the  trustee  was  restricted  in  his  expenditures  for  the  children  dur- 
ing the  continuance  of  the  trust  to  the  income  of  the  estate. 

Appeal  from  the  circuit  court  for  St.  Mary's  county.     In  equity. 
<    Daniel  R.  Magruder,  for  appellant.     Robert  C.  Combs,  Daniel  C. 
Hammett,  Joseph  F.  Morgan,  ior  appellees. 

Irving,  J.  This  appeal  is  from  an  order  of  the  circuit  court  of  St. 
Mary's  county  overruling  certain  exceptions  of  the  appellant  to  an 
auditor's  report,  and  the  ratification  thereof.  By  that  report  certain 
amounts  were  awarded  to  the  appellees  as  due  from  the  appellant,  and 
by  the  order  appealed  from  tne  appellant  was  directed  to  pay  the 
amounts  awarded  to  the  appellees.  The  funds  in  the  appellant' s  nands 
arise  from  the  sale  of  certain  property  devised  to  him  in  trust,  by  the 
will  of  Thomas  W.  Gardiner,  and  the  propriety  of  the  order  appealed 
from  depends  upon  the  proper  construction  of  the  will  creating  the 
trust. 

The  will  after  the  usual  prefatory  words  reads  thus : 

"Second.  I  will  and  bequeath  to  my  friend,  Dr.  John  M.  Brome, 
all  my  property,  both  real  and  personal,  in  trust  for  the  support  and 
education  of  my  minor  and  unmarried  children,  to  be  so  held  in  trust 
until  the  youngest  child  living  shall  arrive  to  the  age  of  sixteen  years, 
at  which  time  I  desire  and  will  that  my  property  shall  be  equally 
divided  among  both  my  married  and  unmarried  children  and  their  heirs. 

"Third.  I  appoint  and  name  my  friend,  Dr.  John  M.  Brome,  trustee 
aud  executor  of  this  my  last  will  and  testament,  authorizing  him  here- 
after to  name,  by  will  or  otherwise,  a  trustee  as  successor  to  himself ; 
and  I  also  authorize  and  empower  him  to  sell  or  otherwise  dispose  of  so 
much  of  my  property,  either  real  or  personal,  as  may  be  necessary  to 
payall  mv  just  debts." 

The  bill  charges  that  the  youngest  child  of  the  testator  has  arrived 
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at  the  age  of  sixteen  when,  by  the  terms  of  the  will,  the  property  is  directed 
to  be  divided.  It  charges  that  the  personal  estate  amounted  to  the  sum 
of  $3,176.37,  and  that  the  debts  of  the  testator  amounted  to  $8,713.60. 
It  also  charges  that  the  appellant  sold  the  whole  estate,  real  and  per- 
sonal, and  accounted  therefor  in  the  orphans'  court,  but  that  he  claimed 
allowances  for  expenditures  in  support  and  maintenance  of  the  unmaried 
and  minor  children  largely  in  excess  of  the  income  of  the  estate,  to 
which  by  law  and  the  terras  of  the  will  it  is  contended  he  was  restricted. 
The  lower  court  sustained  the  view  of  the  plaintiife,  and  ordered  an 
audit  on  that  principle,  and  the  order  ratifying  the  same  is  the  subject 
of  this  appeal. 

Looking  to  the  whole  will,  as  we  must  do,  for  the  real  meaning  of 
the  testator  it  is  very  clear  that  the  lower  court  was  right  in  the  con- 
struction thereof.  It  contemplates  that  the  minor  and  unmarried 
children  shall  have  all  the  proceeds  of  his  property  until  the  youngest 
child  shall  reach  the  age  oi  sixteen.  Then  it  provides  for  an  equal 
division  of  his  estate  among  married  and  unmarried,  minor  and  adult 
children.  He  clearly  did  not  design  the  property  to  be  sold,  except  so 
far  as  the  executor  might  find  necessary  to  pay  his  debts;  for  the 
power  of  sale  given  to  the  trustee  and  executor  is  wholly  confined  to 
that  end.  By  giving  authority  to  sell  for  one  purpose,  and  for  one 
purpose  only,  there  is  a  clear  indication  that  he  had  no  idea  of  authoriz- 
ing a  sale  for  any  other  purpose.  Confined  as  we  are  to  the  language 
of  the  will  for  the  purpose  of  ascertaining  the  intention  and  construing 
the  will,  we  can  find  nothing  to  support  the  theory  that  the  trust  of 
the  executor  was  so  broad  and  discretionary  in  its  powers  that  the 
trustee  could  exhaust  the  whole  estate,  if  he  found  it  necessary  or 
desirable  in  the  support  and  education  of  the  minor  and  unmarried 
children.  If  that  were  so  he  might  deprive  the  married  children  of  any 
participation  in  the  estate  at  any  time. 

A  division  of  the  estate  was  expressly  directed  when  the  youngest 
child  should  reach  sixteen.  He  does  not  say  he  desires  what  is  left  to 
be  divided.  Ho  says  "my  property,"  meaning  thereby  manifestly  the 
estate  left  in  trust  after  payine  the  debts.  Evidently  the  testator  over- 
estimated the  net  proceeds  of  nis  estate  annually  to  accrue,  and  did  not 
provide  for  the  contingency  of  the  income  being  inadequate  to  the 
exigencies  of  his  minor  and  unmarried  children.  The  necessities  of  the 
cestui  que  trusts  could  not  justify  the  exercise  by  the  trustee  of  powers 
not  conferred  on  him,  and  if,  by  mistake,  he  has  exceeded  his  powers 
under  the  will  through  erroneous  interpretation  of  it,  he  must  bear  the 
consequences  of  his  mistake,  however  hard  it  may  seem  for  those  who 
enjoyed  the  benefit  of  his  unauthorized  expenditures,  to  now  receive 
the  money  again  in  specie.  The  requirement  of  the  will  that  there  shall 
be  a  division  at  a  particular  time  of  his  estate  necessarily  excludes  the 
idea  that  he  was  giving  discretionary  power  to  the  trustee  to  sell  and 
leave  nothing  for  division,  and,  as  we  before  stated,  the  giving  the 
power  to  sell  for  one  purpose  and  one  only,  that  power  must  be  con- 
fined to  that  object  for  which  it  is  given,  to  the  exclusion  of  any  other. 
Beyond  the  payment  of  debts,  the  corpus  of  the  estate  was  not  to  be 
disturbed.     It  was  the  clear  general  intent  of  the  testator  that  married 
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and  unmarried  children,  whether  minor  or  adult,  should  at  the  time 
designated  share  equally  in  the  distribution  of  his  property.  The  par- 
ticular intent  was  tnat  the  minor  and  unmarried  children,  till  a  specified 
time,  should  enjoy  the  property  or  its  fruits.  By  no  other  construction 
than  the  one  we  accord  the  will  can  the  two  intents  be  gratified,  which 
is  always  to  be  done  if  possible.  IgleJiart  v.  Meekins,  10  Md.  559  ; 
Young  v.  Twigg  &  Co.,  27  id.  620;  1  Md.  Ch.  382;  Douglass  v. 
Blackford,  7  Md.  8.  Unless  there  was  a  latent  ambiguity  in  the  will 
resort  cannot  be  had  to  extrinsic  testimony.  Such  testimony  is  not 
admissible  to  control  the  intention.  There  was,  therefore,  no  error  in 
excluding  it  from  this  case.  Warner  v.  Mittenberger's  Lessee,  21  Md. 
264 ;  Hawmom  and  Wife  v.  Thomas  et  al.,  44  id.  30. 

The  decree  appealed  from  must  be  affirmed. 

D&ree  affirmed. 


Heming  v.  Elliott. 

December  10, 1886. 

Slander — Misjoinder  of  Parties. 

There  is  no  provision  in  the  statutes  of  this  State  for  a  joint  action  by  husband 
and  wife  for  slander  for  words  spoken  after  the  marriage  in  respect  to  want  of 
chastity  of  the  wife  before  marriage. 

Where  the  action  is  brought  for  several  slanders,  spoken  at  different  times, 
which  are  laid  in  several  counts,  and  the  action  will  not  lie  for  the  words  set  out 
in  one  of  the  counts,  but  will  lie  for  the  words  declared  on  in  the  other  counts, 
and  there  is  a  general  verdict,  assessing  entire  damages,  the  judgment  will  be 
arrested. 

Appeal  from  the  circuit  court  for  Garrett  county. 

Judges  sitting,  Alvey,  Ch.  J.,  Miller,  Bryan  and  Yellott,  JJ. 

Ferdinand  Williams,  for  appellants.     William  Brace,  for  appellee. 

Alvey,  Ch.  J.  This  was  a  joint  action  brought  by  husband  and 
wife  for  slander  of  the  wife  by  the  defendant.  The  several  slanders 
complained  of  are  alleged  to  nave  been  spoken  of  the  wife  since  her 
marriage,  but  impute  to  her  the  want  of  chastity  before  marriage,  and 
while  she  was  a  feme  sole. 

The  declaration  contains  five  counts,  charging  slanders  of  different 
dates.  The  first  count  is  for  words  charging  the  female  plaintiff  with 
having  had  a  child  just  before  she  was  married  to  her  husband,  and 
while  she  was  a  feme  sole;  and  the  other  four  counts  proceed  for 
words  that  impute  to  the  wife  —  in  two  of  the  counts  by  explicit 
terms,  and  in  two  other  counts  by  innuendoes — she  having  had  a 
negro  child,  or  a  child  by  a  negro  man,  before  she  married,  and  while 
a  feme  sole.  The  case  was  tried  upon  the  general  issue,  plea  of  not 
guilty;  and,  after  verdict  for  the  plaintiffs,  the  defendant  moved  in 
arrest  of  judgment,  first,  for  misjoinder  of  parties,  and,  second,  for 
misjoinder  of  counts ;  and  the  court  below  arrested  the  judgment,  and 
it  is  from  that  ruling  that  this  appeal  is  taken. 

At  the  common  law  it  has  been  a  long-established  doctrine  that  no 
mere  words  of  mouth,  no  matter  how  gross,  imputing  the  want  of 
chastity  to  a  female,  whether  married  or  unmarried,  will  support  an 
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action  for  slander,  without  allegation  and  proof  that  such  defamation 
lias  actually  produced  some  special  temporal  damage  to  the  object  of 
the  slander.  The  principle  was  founded  in  the  fact  that  such  imputa- 
tion did  not  involve  the  charge  of  the  commission  of  any  crime  pun- 
ishable in  the  temporal  courts,  but  only  an  offense  cognizable  in  the 
spiritual  courts.  And  this  rule,  though  having  its  origin  in  a  harsh 
and  unrefined  state  of  the  law,  has  been  recognized  and  acted  upon  by 
this  court  upon  more  than  one  occasion,  as  it  has  been  by  other  courts 
of  the  highest  authority.  Stansfidd  v.  JSoyer,  6  H.  &  J.  248  ;  Wagamon 
v.  jByers,  17  Md.  183 ;  Griffin  v.  Moore,  43  id.  246 ;  Brooker  v.  Coffin, 
5  Johns.  188;  Wettry  v.  Mston,  8  C.  B.  142 ;  Lynch  v.  Knight,  9  H. 
of  L.  Cas.  577,  593. 

The  injustice  of  this  severe  rule  of  the  common  law  being  felt,  the 
legislature  of  this  State,  in  1838,  for  the  purpose  of  changing  tl^  rule 
to  a  certain  extent,  passed  the  act  entitled  "An  act  to  protect  the  repu- 
tation of  unmarried  women,"  and  which  has  been  embodied  in  the 
Code  as  article  89. 

By  the  first  section  of  this  article  of  the  Code  it  is  provided  that  all 
words  spoken  maliciously  touching  the  character  or  reputation  for 
chastity  of  a  feme  sole,  and  tending  to  the  injury  thereof,  shall  be 
deemed  slander  in  the  courts  of  this  State.  The  second  section 
declares  that  any  such  feme  sole,  whose  character  or  reputation  as  a 
woman  of  chastity  may  be  traduced  or  defamed  by  any  person,  may 
sustain  an  action  of  slander  against  such  person  ;  and,  by  the  third  sec- 
tion, if  such  feme  sole  be  under  the  age  of  twenty-one  years,  she  may 
maintain  an  action  by  her  prochein  ami.  But,  by  the  fourth  section, 
it  is  provided  that  "  the  husband  of  any  female  may  prosecute  and  sus- 
tain an  action  of  slander  against  any  person  for  words  maliciously 
spoken  subsequent  to  the  marriage  of  such  female,  touching  the  char- 
acter or  reputation  for  chastity  of  said  female  previous  to  her  mar- 
riage." These  are  all  the  provisions  of  the  statute  that  have  been 
embodied  in  the  Code,  and  tney  do  not  seem  to  provide  for  the  case  of 
a  joint  action  by  husband  and  wife  for  words  spoken  after  the  marriage 
in  respect  to  the  want  of  chastity  of  the  wife  before  marriage. 

The  first  three  sections  of  the  statute  having  reference  to  slander  • 
uttered  to  the  jury,  of  unmarried  women  alone,  do  not  apply  to  this 
case.  The  words  laid  in  each  count  of  the  declaration  are  laid  as  hav- 
ing been  uttered  after  the  marriage  of  the  plaintiffs,  but  refer  to  or 
touch  the  character  or  reputation  of  the  female  plaintiff  for  chastity 
previous  to  her  marriage.  Each  count,  therefore,  presents  a  case  fall- 
ing directly  within  the  terms  of  the  fourth  section  of  the  statute ;  and 
treating  words  alleged  as  simply  imputing  a  want  of  chastity,  that 
section  regards  the  husband  as  the  injured  party,  and  confers  upon  him 
the  exclusive  right  of  action.  Sucn  being  the  case,  there  was,  there- 
fore, a  clear  misjoinder  of  the  wife  as  co-plaintiff  with  the  husband,  and 
this  furnished  a  sufficient  legal  cause  for  the  arrest  of  the  judgment. 
North.  Cent.  R.  R.  Co.  v.  Mills,  61  Md.  355,  359 ;  1  Chit.  PL,  16th 
ed.,  83,  85,  and  cases  there  cited ;  Swoitte  v.  Sweeny,  4  Barn.  &  Adol. 
514.  The  last  case  cited,  that  of  SaviUs  v.  Sweeny,  is  in  principle 
specially  applicable,  and  is  quite  conclusive  upon  the  point. 
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But  it  is  contended  by  the  plaintiffs,  that  though  the  first  count  may 
not  show  such  a  cause  of  action  under  the  statute  as  would  justify  the 
husband  and  wife  in  joining  in  the  suit,  yet  the  remaining  counts  of  the 
declaration  set  forth  good  causes  of  action  at  the  common  law,  for 
which  husband  and  wife  may  join,  inasmuch  as  the  words  laid  impute 
to  the  wife  before  her  marriage  the  crime  of  permitting  herself  to  be 
gotten  with  child  by  a  negro  man,  which  upon  conviction  would  sub- 
ject her  to  corporal  punishment  by  the  law  of  this  State — Code,  art. 
30,  §  151  —  and  they  contend  that  they  ought  to  have  judgment  in 
respect  to  these  counts.     But  this  contention  cannot  be  sustained. 

it  may  be  conceded  that  the  counts  in  question  allege  causes  of 
action  at  common  law,  as  doubtless  they  do,  entitling  the  husband  and 
wife  to  sue  jointly,  indeed,  requiring  their  joinder  to  maintain  the 
action  according  to  the  principles  of  common  law  —  1  Chit.  PI.  83 — but 
still  the  objection  to  the  declaration  remains,  because  of  the  misjoinder 
both  as  to  parties  and  the  causes  of  action.  The  first  count  states  a 
cause  of  action  for  which  the  husband  alone  can  sue,  under  the  statute, 
and  the  other  counts  state  causes  of  action  upon  which  a  joint  action 
maj  be  sustained  by  husband  and  wife  irrespective  of  the  statute. 
In  such  case,  the  jury  having  found  for  the  plaintiffs,  generally  on  the 
whole  declaration,  without  distinction  of  counts,  and  assessed  entire 
damages,  the  judgment,  if  rendered  thereon,  must  be  entire ;  and  as  it 
is  impossible  to  say  in  respect  to  which  count  the  verdict  was  found, 
the  misjoinder  rendered  it  improper  to  enter  judgment  upon  the 
verdict,  and,  therefore,  the  judgment  was  properly  arrested.  1  Chit. 
PL,  16th  ed.,  228,  426;  Corner  v.  Shew,  4  M.  &  W.  163;  Kitchen- 
mm  v.  Skedy  3  Exch.  49. 

It  would  seem  to  be  a  settled  principle  in  actions  for  slander,  that 
where  the  words  are  laid  as  having  been  spoken  all  at  one  time,  and 
are  set  forth  in  one  count  and  there  is  a  verdict  for  the  plaintiff,  though 
some  of  the  words  will  not  maintain  the  action,  yet  if  any  of  the  words 
will,  the  damages  may  be  assessed  generally;  for  in  such  case  it  will 
be  intended  that  the  damages  were  given  in  respect  to  the  words 
which  are  actionable,  and  those  that  are  not  will  be  regarded  as  having 
been  stated  simply  in  aggravation.  But  where  the  action  is  brought 
for  several  slanders  spoken  at  different  times,  and  are  laid  in  several 
counts,  as  in  this  case,  and  the  action  will  not  lie  for  the  words  set  out 
in  one  of  the  counts,  but  will  lie  for  the  words  declared  on  in  the 
other  counts,  and  there  be  a  general  verdict,  assessing  entire  damages, 
as  in  the  case  before  us,  the  judgment  will  be  arrested.  For  this 
the  authorities  would  seem  to  be  clear  and  without  conflict.  Hambleton 
t.Fow,  2  Wms.  Saund.  171d,  note  1;  Add.  Torts,  823;  Griffiths  v. 
Leiois,  8Q.B.  852;  Alfred  v.  Farlow,  id.  863.  It  follows  that  the 
judgment  must  be  affirmed. 
Judgment  affirmed. 
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Smith  v.  State. 

December  10,  1886. 

Construction  of  Statutes  —  Married  Woman — Bond  —  Surety — Misjoinder 
op  Actions. 

When  the  language  of  a  legislative  enactment  is  clear  and  unambiguous,  a 
meaning  different  from  that  which  the  words  plainly  imply  cannot  be  judicially 
sanctioned.  Even  when  a  court  is  convinced  that  the  legislature  really  meant 
and  intended  something  not  expressed  by  the  phraseology  of  the  act  it  will  not 
deem  itself  authorized  to  depart  from  the  plain  meaning  o£  language  which  is 
free  from  ambiguity. 

By  the  act  "of  1872 —  chap.  270 — a  married  woman  may  be  sued  on  any  bond 
executed  jointly  with  her  husband. 

The  forms  of  action  existing  before  the  Code  are  still  preserved  in  this  State, 
and  assumpsit  and  debt  cannot  be  joined. 

Appeal  from  the  circuit  court  of  St.  Mary's  county. 
Daniel  B.  Magruder,  for  appellants.     Charles  B.  Boberts^  attorney- 
general,  for  appellee. 

Yellott,  J.  The  appellant,  Peter  P.  Smith,  having  been  appointed 
collector  of  State  taxes  for  the  year  1883,  gajre  bond,  with  Annie  C. 
Smith,  his  wife,  and  George  L.  Smith  and  Mary  E.  Smith,  wife  of  said 
George,  as  sureties.  Suit  was  brought  by  the  State  on  said  bond. 
Annie  C.  Smith  was  returned  not  summoned.  The  other  defendants 
appeared  and  pleaded,  and  having  obtained  leave  of  the  court  to  with- 
draw their  pleas,  leave  was  granted  to  Mary  E.  Smith  to  serve  in  her 
defense  and  to  plead  separately,  and  she  filed  the  plea  of  coverture. 
The  said  Peter  and  George  then  pleaded  "  that  the  said  writing  obliga- 
tory was  and  is  wholly  without  validity  as  to  the  said  Annie  and  Mary, 
and  hence  the  said  writing  obligatory  was  and  is  the  obligation  of  these 
defendants,  Peter  and  Greorge  alone,  and  as  such  was  never  duly 
approved  as  required  by  law,  and  in  the  manner  prescribed  by  law,  and 
hence  is  wholly  without  validity  as  a  bond  of  the  said  Peter  as  such 
collector  as  aforesaid,  and  is  not  good  or  pleadable  or  admissible  in  evi- 
dence against  these  defendants,  etc.  The  second  plea  filed  by  the 
■defendants,  Peter  and  George,  was  to  the  same  effect,  and  presented 
substantially  the  same  defense.  The  plaintiff  demurred  to  all  these 
pleas,  and  judgment  for  plaintiff  on  demurrer  was  given  in  the  court 
oelow,  and  afterward  judgment  against  the  defendants  on  the  bond. 

On  this  appeal  the  first  question  to  be  decided  relates  to  the  liability 
of  married  women  on  bonds  of  this  nature.  The  act  of  1872,  chapter  270, 
reads  as  follows : 

"Any  married  woman  may  be  sued  jointly  with  her  husband  in  any 
of  the  courts  of  this  State;  or  before  any  justice  of  the  peace,  on  any 
note,  bill  of  exchange,  single  bill,  bond,  contract  or  agreement  whicn 
she  may  have  executed  jointly  with  her  husband,  and  may  employ 
counsel  and  defend  such  action  or  suit,  separately  or  jointly  with  her 
husband,  and  judgments  recovered  in  sucn  cases  shall  be  hens  on  the 
property  of  defendants,  and  may  be  collected  by  execution  or  attachment, 
in  the  same  manner  as  if  the  defendants  were  not  husband  and  wife." 

Whatever  latitude  may  at  one  time  have  been  assumed  by  courts  in 
the  construction  of  statntes,  the  more  recent  cases  have  established  the 
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rale  that  when  the  language  of  a  legislative  enactment  is  clear  and 
unambiguous  a  meaning,  -different  from  that  which  the  words  plainly 
imply,  cannot  be  judicially  sanctioned.  Even  when  a  court  is  con- 
vinced that  the  legislature  really  meant  and  intended  something  not  ex- 
Sressed  by  the  phraseology  of  the  act,  it  will  not  deem  itself  authorized  to 
epart  from  the  plain  meaning  of  language  which  is  free  from  ambiguity. 
As  was  said  by  Lord  Denman,  in  Gfreen  v.  Wood,  7  Ad.  &  Ell.  185  : 
"  Those  who  used  the  words  thought  they  had  effected  the  purpose 
intended.  But  we,  looking  at  the  words  as  judges,  are  no  more  justi- 
fied in  introducing  that  meaning  than  we  should  be  if  we  added  any 
other  provision.  We  can  do  no  more  than  give  such  a  meaning  as 
the  words  authorize."  The  supreme  court  of  Ohio,  in  Woodbury  v. 
Berry.  18  Ohio,  462,  emphatically  say :  "  It  is  our  legitimate  function 
to  interpret  legislation,  but  not  to  supplvits  omissions."  And  the  doc- 
trine in  all  the  States  seems  to  be  well  established,  and  it  is  now  uni- 
formly held  that  if  the  language  of  a  statute  is  plain  and  unambiguous 
there  is  no  room  for  construction,  there  being  nothing  to  construe. 
United  States  v.  Ragsdede,  1  Humph.  497 ;  Bosley  v.  MaUinqly,  14  B. 
Monr.  89.  This  is  undoubtedly  the  recognized  rule  in  Maryland.  In 
Alexander  v.  Worthington,  5  Md.  472,  it  was  said  that  "  courts  cannot 
imagine  an  intent  and  bind  the  letter  of  the  act  to  it."  In  Clark  v. 
Mayor,  etc.,  of  Baltimore,  29  Md!  283,  the  principle  is  enunciated 
that  if  the  words  of  a  statute  "  are  clear,  precise  and  unambiguous,  the 
legislature  must  be  understood  to  mean  wnat  it  has  plainly  expressed." 
And  in  Maxwell  v.  State,  40  Md.  293,  this  court,  adopting  the  lan- 
guage of  a  learned  author  on  the  subject,  determined  "that  courts 
must  not,  even  to  give  effect  to  what  they  may  suppose  to  be  the  inten- 
tion of  the  legislature,  put  upon  the  provision  ot  a  statute  a  construc- 
tion not  supported  by  the  words,  even  although  the  consequences  should 
be  to  defeat  the  object  of  the  act." 

In  the  act  of  assembly  now  under  consideration  there  is  no  ambi- 
guity ;  for  the  language  is  broad  and  comprehensive  and  is  applicable 
to  every  married  woman  who  has  executed  any  bond  jointly  with  her 
husband.  In  this  case  the  bond  is  joint  and  several,  and  the  wife 
executed  it  jointly  with  her  husband,  in  conformity  with  the  require- 
ments of  the  statute.  It  is  enacted,  in  clear  and  explicit  terms,  tnat  a 
married  woman  may  be  sued  on  any  bond  executed  jointly  with  her 
husband.  When  the  legislature  says  she  may  be  sued  on  any  bond 
executed  jointly  with  her  husband  can  the  judicial  department  of  the 
government  undertake  to  say  that  the  law-makers  meant  that  she  shall 
not  be  sued  on  some  bonds  executed  jointly  with  her  husband  ?  Such 
a  determination  could  only  be  reached  by  a  species  of  judicial  legisla- 
tion not  sanctioned  by  any  authority  and  extremely  dangerous  if  once 
established  as  a  precedent.  The  court  below  was,  therefore,  clearly 
right  in  its  construction  of  the  statute,  and  so  far  we  find  no  error  in  its 
ruling. 

But  when  the  record  is  examined  a  'fatal  defect  in  the  pleadings 
becomes  apparent;  for  the  declaration  joins  the  common  counts  m 
assumpsit  with  debt  on  bond.  This  cannot  be  done.  In  Sterling  v. 
Gamiee,  18  Md.  448,  it  was  decided  that  notwithstanding  the  act  of 


Digitized  by 


Google 


292 


The  Eastern  Reporter. 


[Md. 


1856,  chapter  112,  which  simplified  the  forms  of  pleading  and  practice 
in  this  State,  the  distinctive  nature  of  actions  remains  although  the  old 
forms  have  been  abolished  and  new  ones  adopted.  Since  the  passage 
of  the  last-mentioned  act,  it  was  rendered  optional  with  the  pleader  to 
use  either  the  new  or  the  common-law  forms.  Code,  art.  75,  §  107. 
In  Canton  Nat.  Build.  Asso.  v.  Weber,  34  Md.  670,  this  court  decided 
that  "although  the  forms  of  pleading  have  been  simplified  by  the  Code 
the  forms  of  action  have  been  preserved  and  kept  distinct.  The  plead- 
ings, therefore,  however  simplified,  must  still  De  adapted  to  the  par- 
ticular form  of  actiom  brought,  and  counts  in  debt  can  no  more  be  joined 
with  counts  in  assumpsit  now  than  they  could  at  common  law." 

Now  it  is  a  recognized  rule  that  demurrer  mounts  to  the  first  error 
in  pleading,  and  the  court  will  give  judgment  against  the  party  whose 
pleading  is  first  defective  in  substance.  Osceola  Tribe,  etc.,  v.  Schmidt, 
57  Md.  98. 

Although  the  question  in  relation  to  the  misjoinder  of  actions  does 
not  appear  by  the  record  to  have  been  presented  and  passed  upon  in 
the  court  below,  it  can  be  properly  considered  and  determined  by  this 
court,  for  it  has  been  decided  that  the  act  of  1825,  chapter  117,  does  not 
apply  to  demurrers  or  motions  in  arrest  of  judgment.  Charlotte  Sail 
School  v.  Greenwett,  4  G.  &  J.  407. 

The  demurrer  filed  by  the  plaintiff  to  the  defendant's  pleas  brought 
the  entire  pleadings  in  the  cause  under  review,  and  as  the  plaintiff  by  a 
misjoinder  of  actions  in  its  declaration  committed  the  first  error  in  plead- 
ing, judgment  should  have  been  rendered  against  it  instead  of  against 
the  defendants.  The  ruling  of  the  court  below  being  erroneous  in  this 
respect  its  judgment  mast  be  reversed  and  cause  remanded,  so  that  the 
pleadings  may  be  amended. 

Judgment  reversed  and  new  trial  awarded. 


Philadelphia,  Wilmington  and  Baltimore  It.   Co.  i>.  Hogeland. 

December  10,  1886. 

Negligence — Carrier  and  Passenger. 

Proof  of  defendant's  failure  to  give  the  regular  signals  of  the  approach  of  its 
train  to  a  crossing,  and  also  that  just  immediately  before  the  collision  and  when 
the  conveyance  in  which  the  plaintiff  was  'riding  was  upon  the  highway  near 
defendant's  track,  the  engineer  blew  the  whistle,  which  frightened  plaintiff's 
horse,  and  thus  caused  the  collision,  will  be  sufficient  to  submit  the  question  of 
defendant's  negligence  to  the  jury. 

Negligence  of  the  driver  of  a  public  or  private  vehicle  cannot  be  imputed  to  a 
passenger  who  has  no  control  over  the  same  ;  and  it  will  not  constitute  a  bar  to 
the  right  of  the  passenger  to  recover  for  injuries  received  by  a  collision  with  the 
defendant. 

Appeal  from  the  circuit  court  for  Kent  county. 

John  J.  Donaldson  and  William  I.  Jones,  for  appellant.  Albert 
Constable,  for  appellee. 

Alvey,  Ob.  J.  This  is  an  action  brought  by  the  appellee,  the  plain- 
tiff below,  against  the  appellant,  the  defendant,  to  recover  for  injuries 
received  in  consequence  of  the  alleged  negligence  of  the  defendant  in 
the  management  of  its  railroad  tram.    The  injury  was  received  at  a 
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crossing  of  a  country  highway,  and  while  the  plaintiff  was  being  con- 
veyed over  the  railroad  tracks,  at  such  crossing,  by  a  collision  of  the 
defendant's  train  with  the  vehicle  in  which  the  plaintiff  was  riding. 

It  appears  that  on  the  morning  of  the  13th  of  August,  1884,  the 
plaintiff,  by  invitation  of  her  brother-in-law,  Joseph  Kicbardqon,  left 
her  home  in  a  small  one-horse  covered  wagon  or  carriage  for  the  pur- 
pose  of  going  to  the  town  of  Elkton,  and  which  horse  and  vehicle 
had  been  hired  by  Richardson,  and  were  under  his  exclusive  control  and 
direction,  the  plaintiff  being  a  mere  passenger  by  invitation,  Richard- 
eoo  himself  being  the  driver.  They  proceeded  on  their  way,  and  for  a 
part  of  the  distance  between  the  house  of  the  plaintiff  and  the  crossing 
at  which  the  accident  occurred,  known  as  the  Red  Mill  crossing,  the 
railroad,  running  in  the  same  general  direction  of  the  highway,  could 
be  seen,  but  at  other  parts  it  could  not ;  and  in  nearing  the  crossing, 
according  to  the  testimony  of  Richardson,  who  testified  as  a  witness 
for  the  plaintiff,  he  kept  a  careful  lookout  for  approaching  trains,  but 
saw  none,  nor  did  he  hear  the  sound  of  any  whistle  or  bell ;  but  just  in 
die  act  of  his  crossing  the  tracks  of  4the  railroad,  a  train  reached  the 
crossing  from  the  direction  of  Baltimore,  and  the  result  was  a  collision, 
and  the  infliction  upon  the  plaintiff  of  a  severe  and  most  distressing 
injury. 

As  by  the  prayers  in  the  case,  the  legal  sufficiency  of  the  evidence 
on  the  part  of  the  plaintiff  to  entitle  her  to  have  the  case  submitted  to 
the  jury  was  made  a  auestion  to  the  court,  it  may  be  well  to  state  that 
portion  of  Richardson's  testimony  which  describes  the  accident,  and 
the  manner  of  its  occurrence,  in  the  terms  in  which  it  is  set  out  in  the 
bill  of  exception.  That  witness  testified  :  u  That  plaintiff  rode  on  the 
left  side  ana  the  witness  on  the  right  side  of  the  carriage,  on  the  same 
seat ;  that  the  curtain  behind  was  up,  and  also  the  two  front  side  cur- 
tains, bat  the  two  back  side  curtains  were  down ;  that  the  witness  was 
driving,  and  passed  along  the  public  county  road  in  a  direction  nearly 
parallel  to  defendant's  railroad,  until  they  reached  Cameron's  house, 
near  the  Red  Mill  crossing ;  that  the  railroad,- which  is  distant  several 
hundred  yards  from  the  county  road,  was  obscured  in  many  places  bv 
bnshes  and  trees  and  cuts.  Coming  up  from  the  mill  by  Cameron  s 
house  witness  was  looking  out  for  a  ballast  train  that  he  knew  had  been 
the  day  before  working  ou  the  railroad ;  that  at  Cameron's  yard,  a  point 
about  four  or  five  hunared  feet  from  the  Red  Mill  crossing,  witness 
stopped  the  carriage  and  looked  out  behind  to  see  if  he  could  see  or 
hear  a  train,  but  saw  or  heard  nothing ;  that  further  on  he  looked  out 
again  from  the  back  of  the  carriage,  but  saw  or  heard  no  train ;  that 
farther  on  still  he  looked  out  wheu  going  up  the  grade  to  the  crossing, 
but  saw  or  heard  nothing  of  the  train ;  that  when  on  the  south-bound 
track  he  heard  the  rumbling  of  car  wheels;  looked  and  saw  the  train 
upon  him ;  that  he  drew  the  horse  around  facing  toward  Elkton,  in 
what  is  called  the  six-foot  way  between  the  tracks,  and  the  horse  moving 
forward  drew  the  carriage  in  a  line  parallel  with  the  north-bound  track ; 
that  as  the  engine  passed  it  sounded  the  whistle,  which  frightened  the 
horse,  which  was  restless  and  excited,  so  that  he  turned  at  right  angles 
with  the  track,  and  the  carriage  was  immediately  struck,  and^  the  plain- 
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tiff  and  witness  were  thrown  through  the  air ;  that  it  was  all  done  in 
an  instant ;  that  if  the  engine  had  not  whistled  and  frightened  the 
horse,  no  accident  would  have  occurred,  as  the  horse,  though  nervous 
and  excited,  was  under  control ;  that  he  looked  out  four  times  for  the 
train  before  reaching  the  crossing ;  the  first  time  was  on  the  hillt  near 
Cameron's  yards;  tnen  he  stopped  the  horse  and  took  a. good  look, but 
saw  nothing ;  that  he  had  a  good  view  for  some  distance  from  the  hill, 
and  the  tram  was  not  in  sight,  or  he  could  or  would  have  seen  it ;  that 
he  looked  out  when  he  was  about  twenty  feet  from  the  track ;  and  that 
he  heard  no  whistle  before  the  train  reached  the  crossing." 

He  also  testified  that  the  plaintiff  "  had  nothing  to  do  with  the  car- 
riage, the  hiring  of  it,  or  in  any  way."  And  on  cross-examination  he 
testified  that  the  plaintiff  "  did  not  call  his  attention  to  the  trains,  nor 
did  he  see  her  look,  and  heard  no  alarm  from  her.  Does  not  know 
whether  she  could  have  seen  a  train  or  not ;  knows  that  he  could  not ; 
and  could  not  say  whether  she  leaned  out  of  the  carriage  or  not ;  she 
may  have  looked  out  behind  or  out  of  the  front ;  witness  could  not  say 
what  she  did."  Other  witnesses  testified  who  were  within  hearing  and 
seeing  distance  of  the  crossing  at  the  time  of  the  accident,  that?  neither 
whistle  nor  bell  was  heard  from  the  train  as  it  approached  the  crossing, 
but  the  whistle  was  sounded  at  the  crossing  about  the  moment  of  the 
accident  The  train  was  running  at  a  speed  of  from  forty  to  forty-five 
miles  per  hour. 

On  the  part  of  the  defendant  testimony  was  given  that  the  plaintiff 
and  the  driver  of  the  carriage  could  and  ought  to  nave  seen  the  approach 
of  the  train  for  some  distance  before  reaching  the  crossing,  and  in  time 
to  have  avoided  all  danger  of  a  collision.  Proof  was  also  given  by  the 
defendant  that  the  whistle  was  sounded  and  the  bell  was  rung,  as 
signals  of  the  approach  of  the  train  to  the  crossing ;  but  the  speed  of 
the  train  was  not  slacked  before  reaching  the  crossing,  though  the  car- 
riage on  the  road  was  seen  approaching  by  at  least  one  of  the  hands  on 
the  train. 

The  evidence  shows  that  the  crossing  was  one  of  more  than  ordinary 
danger,  and  therefore  required  the  exercise  of  more  than  ordinary  care 
both  on  the  part  of  parties  attempting  to  cross  the  tracks  of  the  rail- 
road, and  of  the  managers  of  the  passing  trains.  This  duty  is  mutual 
and  reciprocal,  and  not  confined  to  one  party  only.  The  railroad  trains, 
from  the  nature  of  things,  have  the  precedence  of  passing  the  cross- 
ings of  public  ways  unobstructed  ;  but  it  is  the  duty  of  those  directing 
the  trains  to  be  careful  to  give  all  proper  and  sufficient  signals  of  their 
approach,  and  to  take  all  reasonable  precautions  in  view  of  the  nature 
of  the  crossings,  to  avoid  collision.  Failure  in  the  strict  performance 
of  these  duties  to  the  public  whereby  injury  is  inflicted  upon  individuals, 
will  subject  the  company  to  liability  to  respond  in  damages  to  the  injured 
party.  But  while  sucn  is  the  plain  duty  of  the  managers  of  railroad 
trains,  it  is  equally  the  duty  of  those  approaching  the  crossings  as 
travelers  on  the. highways,  to  approach  with  care,  and  the  more  diffi-, 
cult  and  dangerous  the  crossing  the  greater  the  care  required.  The 
rule  is  now  firmly  established  in  this  State,  as  it  is  elsewhere,  that  it  is 
negligence  per  se  for  any  person  to  attempt  to  cross  tracks  of  a  railroad 
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withont  first  looking  and  listening  for  approaching  trains ;  and  if  the 
track  in  both  directions  is  not  fully  in  view  of  the  immediate  approach 
to  the  point  of  intersection  of  the  roads,  due  care  would  require  that 
the  party  wishing. to  cross  the  railroad  tracks  should  6top,  look  and 
listen,  before  attempting  to  cross.  Especially  is  this  required  where  a 
party  is  approaching  such  crossing  in  a  vehicle,  the  noise  from  which 
may  prevent  the  approach  of  a  train  being  heard.  And  if  a  party 
neglect  these  necessary  precautions  and  receives  injury  by  collision 
with  a  passing  train,  which  mi^ht  have  been  seen  if  ne  had  looked, 
or  heard  if  he  had  listened,  he  will  be  presumed  to  have  contributed  by 
his  own  negligence  to  the  occurrence  of  the  accident ;  and  unless  such 
presumption  be  repelled  he  will  not  be  entitled  to  recover  for  any 
injury  he  may  have  sustained.  This  is  the  established  rule,  and  it  is 
one  mat  the  courts  ought  not  to  relax,  as  its  enforcement  is  necessary 
as  well  for  the  safety  of  those  who  travel  in  railroad  trains  as  those 
who  travel  on  the  common  highways.  Maryland  Central  R.  Co. 
v.  Neubeur,  62  Md.  391,  399,  400 ;  Baltimore  <6  Ohio  R.  Co.  v. 
Otoings,  65  id. 

At  the  trial,  after  all  the  evidence  was  in,  the  plaintiff  offered  six 
prayers  for  instruction  to  the  jury  as  to  the  law  of  the  case,  and  the 
defendant  offered  ten.  Of  the  prayers  offered  by  the  plaintiff,  the 
first,  third,  fifth  and  sixth  were  granted ;  and  all  those  of  the  defend- 
ant were  rejected,  as  offered,  but  the  first,  third  and  sixth  of  those 
prayers  were  modified  by  the  court,  and  in  their  modified  form  were 
granted.  The  granting  of  the  prayers  on  the  part  of  the  plaintiff,  and 
the  refusal  to  grant  tne  several  prayers  as  offered  by  the  defendant, 
were  made  the  subjects  of  exception  by  the  defendant. 

The  defendant,  fcy  one  of  its  prayers,  asked  that  the  case  be  taken 
from  the  jury  upon  the  ground,  as  contended,  that  there  was  no  evi- 
dence legally  sufficient  upon  which  a  verdict  could  be  based  for  the 
plaintiff.  But  that  such  an  instruction  could  not  be  granted,  in  view 
of  the  testimony  we  have  cited,  is  clear  and  manifest.  The  court 
was  not  called  upon  to  determine  the  weight  of  the  evidence,  but  sim- 
ply the  question  whether  there  was  evidence  legally  sufficient  to  entitle 
the  plaintiff  to  have  her  case  considered  by  the  jury.  There  was,  at 
least,  evidence  of  the  failure  to  give  the  regular  signals  of  the  approach 
of  the  train  to  the  crossing ;  and  there  was  also  uncontroverted  evidence 
of  the  fact  of  the  blowing  of  the  whistle  on  the  crossing  just  immedi- 
ately before  the  collision,  and  which  is  said  by  the  witness  Richardson 
to  nave  frightened  the  horse  and  caused  the  accident.  This  was 
clearly  evidence  sufficient  to  require  the  case  to  be  submitted  to  the 
jury.  And  the  question  of  the  want  of  care,  or  of  the  existence  of 
contributory  negligence  on  the  part  of  the  plaintiff,  such  as  would 
defeat  her  right  to  recover,  was  one  of  fact  for  the  jury  under  proper 
instruction  from  the  court ;  and  that  question  was  fairly  submitted  to 
the  jury  in  the  instructions  given  at  the  instance  ox  the  plaintiff. 
Indeed,  all  the  instructions  given  on  the  prayers  of  the  plaintiff  are 
hut  plain  legal  propositions,  that  admit  of  no  controversy  in  this  court, 
where  they  have  been  repeatedly  sanctioned ;  and  the  court  below, 
therefore,  committed  no  error  in  granting  such  instructions. 
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But  by  the  prayers  of  the  defendant,  rejected  by  the  court,  especially 
the  sixth  and  seventh  prayers,  the  court  was  asked  to  instruct  tne  jury 
that  the  plaintiffs  right  to  recover  would  be  defeated  if  they  found 
from  the  evidence  that  the  driver  of  the  vehicle,  Richardson,  "  by  his 
want  of  ordinary  care  and  prudence,  directly  contributed  to  the  hap- 
pening of  the  injury  complained  of,"  notwithstanding  the  negligence 
on  the  part  of  the  defendant.  Thus  imputing  the  negligence  of  the 
driver  to  the  plaintiff,  though  she  was  a  mere  passenger  in  the  carriage 
by  invitation,  and  without  the  slightest  direction  or  control  over  either 
the  carriage  or  the  driver.    This,  we  think,  cannot  be  done. 

It  is  true  this  proposition  has  had  support  by  decisions  of  some 
courts  of  high  authority ;  but  the  great  preponderance  of  authority  is 
against  it.  The  principle  of  imputed  negligence,  as  applied  to  cases 
like  the  present,  seems  to  have  had  its  foundation  in  the  case  of 
Thorogood  v.  Bryan,  8  C.  B.  115.  That  decision  was  made  in  1849 ; 
and  it  was  there  held  that  the  plaintiff,  an  ordinary  passenger  in  an 
omnibus,  injured  by  the  joint  negligence  of  the  driver  of  the  omnibus 
and  of  the  defendant,  should  be  taken  to  be  identified  with  the  driver 
of  the  omnibus;  and  because  the  want  of  care  on  the  part  of  the 
driver  of  the  omnibus  contributed  to  the  accident,  the  plaintiff  could 
not  recover  against  the  defendant.  It  may  be  that  this  decision  has 
not  been  expressly  overruled  by  the  Englisn  courts ;  but  it  certainly 
has  been  severely  criticised,  and  has  been  virtually  repudiated  by  sev- 
eral of  the  English  judges.  See  Tuff  v.  Warman,  5  C.  B.  (N.  S.) 
573 ;  1  Sm.  Lead.  Cas.  (ed.  by  Keating  &  Welles,  344),  505 ;  The 
Milan,  Lush.  Adm.  388. 

In  this  country,  while  the  principle  of  Thorogood  v.  Bryan  has  been 
adopted  in  some  few  of  the  State  courts,  the  great  majority  of  the 
State  courts,  where  the  question  has  arisen,  have  declined  to  recognize 
the  principle  as  sound,  and  rejected  the  case  as  authority.  Indeed,  it 
may  be  stated  as  the  general  rule  of  the  courts  in  this  country,  with  but 
few  exceptions,  that  the  contributory  negligence  of  a  carrier,  or  of 
the  driver,  of  a  public  or  private  vehicle,  not  owned  or  controlled  by 
the  passenger,  and  who  is  himself  without  fault,  will  not  constitute  a 
bar  to  the  right  of  the  passenger  to  recover  for  injuries  received.  The 
only  principle  upon  which  such  contributory  negligence  could  bar  the 
right  of  recovery  is  that  the  driver  should  be  regarded  as  the  agent  or 
servant  of  the  passenger.  But  where,  as  in  this  case,  the  passenger 
has  no  control  over  the  driver,  and  does  not  own  the  vehicle,  and  is 
without  blame,  and  there  is  no  ground  in  truth  and  reality  for  holding 
him  to  be  the  principal  or  master,  there  is  neither  reason  nor  justice 
in  holding  him  barred  by  the  contributory  negligence  of  the  driver. 

The  principle  of  Thorogood  v.  Bryan  has  been  very  thoroughly  dis- 
cussed, upon  full  review  of  all  the  authorities,  in  Bennett  v.  JV.  J.  H. 
jR.  Co.,  36  N.  J.  Law,  225,  and  more  recently  in  N.  Z.,  L.  R  and  W. 
M.  B.  Co.  v.  Steinbrenner,  47  id.  161,  by  the  supreme  court  and  the 
court  of  errors  and  appeals  of  New  Jersey,  and  the  principle  wholly 
rejected.  In  the  last-mentioned  case  where  a  passenger  by  a  coach, 
hired  with  the  driver  for  a  particular  journey,  was  injured  by  a  collision 
with  a  railroad  train,  caused  by  the  concurring  negligence  of  the  corn- 
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pany  and  the  driver,  it  was  held  that  the  negligence  of  the  driver  was 
not  to  be  imputed  to  the  passenger,  and,  therefore,  formed  no  bar  to 
the  right  to  recover  against  the  company. 

In  Itew  York,  by  repeated  decisions,  the  doctrine  of  imputed  negli- 
gence, in  cases  like  the  present,  has  been  wholly  rejected.  In  Robinson 
v.  N.  7.  Cent.  R.  R.  Co.,  66  N.  Y.  11,  the  plaintiff  accepted  an  invi- 
tation to  ride  with  a  party  competent  to  drive  and  control  the  vehicle, 
and  in  the  course  of  the  ride  received  an  injury  by  a  collision  of  the 
vehicle  with  a  train  of  cars  at  a  road  crossing,  and  it  was  held  that  the 
plaintiff  was  not  chargeable  with  the  contributory  negligenoe  of  the 
party  driving  the  vehicle ;  and  that,  if  the  plaintiff  was  free  from  neg- 
ligence, although  the  driver  might  have  been  guilty  of  negligence  whicn 
contributed  to  the  injury,  the  action  could  be  maintained.  In  deliver- 
ing the  opinion  of  the  court,  Chukoh,  Ch.  J.,  said :  "  I  am  unable  to 
find  any  legal  principle  upon  which  to  impute  to  the  plaintiff  the  neg- 
ligence of  tne  driver.  .  .  .  The  acceptance  of  an  invitation  toriae 
creates  no  more  responsibility  for  the  acts  of  the  driver  than  the  riding 
in  a  stage-coach,  or  even  in  a  train  of  cars,  providing  there  was  no 
negligence  on  account  of  the  character  or  condition  of  the  driver,  or 
the  safety  of  the  vehicle,  or  otherwise.  It  is  no  excuse  for  the  negli- 
gence oi  the  defendant  that  another's  negligence  contributed  to  the 
injury,  for  whose  acts  the  plaintiff  was  not  responsible."  And  so  in 
the  more  recent  case,  in  the  same  court,  of  Dyer  v.  Erie  R.  R.  Co.,  71 
N.  Y.  223,  where  the  plaintiff  traveled  in  a  vehicle  over  which  he  had 
no  control,  but  at  the  invitation  of  the  owner  and  driver,  it  was  held 
that  no  relationship  of  principal  and  agent  or  of  master  and  servant 
arose  between  them ;  and  although  he  so  traveled  voluntarily  and  gra- 
tuitously, he  was  not  responsible  for  the  negligence  of  the  driver,  he 
himself  being  without  fault,  and,  therefore,  contributory  negligence  on 
the  part  of  the  owner  and  driver  of  the  vehicle  could  not  be  relied  on 
to  defeat  the  plaintiffs  action  against  the  railroad  company  for  injuries 
received  by  a  collision  at  a  crossing. 

In  the  supreme  court  of  Ohio  the  same  doctrine  is  maintained.  In 
the  recent  case  of  St.  Clear  Str.  R.  R.  Co.  v.  Eadie,  43  Ohio  St.  91, 
the  question  is  fully  discussed,  and  the  principle  of  Thorogood  v.  Bryan 
rejected.  That  was  a  case  of  a  party  riding  in  a  private  conveyance, 
over  which  she  had  no  control,  and  wno  was  injured  in  a  collision  pro- 
duced by  the  concurrent  or  joint  negligence  of  the  driver  of  the  private 
carriage  and  a  driver  of  a  street  car,  and  the  plaintiff  was  allowed  to 
recover.  So  in  the  supreme  court  of  IlHnois,  Thorogood  v.  Brycm  has 
been  unqualifiedly  rejected  as  not  being  consistent  with  correct  princi- 
ple. Wabash,  St.  L.  and  P.  R.  R.  Co.  v.  Shaekkt,  105  111.  364.  And 
similar  decisions  have  been  made  in  other  State  courts,  as  will  appear 
by  the  citations  in  the  cases  to  which  we  have  specially  referred. 

The  last  case  to  which  we  shall  refer  is  that  of  Little  v.  Rackett,  116 
U.  8.  366,  one  of  the  most  recent  cases  upon  the  subject,  and  in  which 
the  supreme  court  of  the  United  States,  in  an  able  and  exhaustive  opinion 
by  Mr.  Justice  Field,  has  shown  that  the  case  of  Thorogood  v.  Brycun 
is  not  sound,  and,  therefore,  ought  not  to  be  followed  as  an  authority. 
In  that  case  the  supreme  court  held  that  a  person  who  hired  a  public 
Vol.  IX.— 38 
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hack  and  g^ave  the  driver  directions  as  to  the  place  to  which  he  wished 
to  be  earned,  but  exercised  no  other  control  over  the  conduct  of  the 
driver,  was  not  responsible  for  the  acts  of  negligence  of  such  driver, 
nor  was  he  prevented  from  recovering  against  a  railroad  company  for 
injuries  suffered  from  a  collision  of  its  train  with  the  hack,  caused  by 
the  negligence  of  both  the  managers  of  the  train  and  of  the  driver. 
Most  of  the  cases  in  the  State  courts,  to  which  we  have  referred,  are 
referred  to  and  relied  on  by  the  supreme  court,  in  the  opinion  by  Mr. 
Justice  Field. 

Upon  the  whole  case  this  court  is  of  opinion  that  the  court  below 
committed  no  error  in  rejecting  the  pravers  of  the  defendant  as  they 
were  offered.  And  it  would  seem  that  by  the  first,  third  and  sixth 
prayers  of  the  defendant,  as  those  prayers  were  modified  and  granted 
by  the  court,  while  they  covered  the  whole  case,  the  jury  were  instructed 
in  terms  more  favorable  to  the  defendant  than  it  had  any  right  to  insist 
upon. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS 


State  of  New  Jersey  v.  Morris  and  Essex  Railroad  Company. 

November,  1886. 

Taxation  —  Immunity  —  Railroad — Personal  Privilege  —  Right  op  Lessee- 
Validating  Legislation. 

Immunity  from  taxation  granted  to  a  corporation  is  a  personal  privilege  incapa- 
ble of  being  transferred  to  another  corporation  without  express  legislative  sanction. 
It  is  a  privilege  of  a  personal  character  entirely  distinct  from  the  franchises  of 
the  corporation,  and  does  not  pass  by  a  transfer  under  legislative  authority 
empowering  the  corporation  to  assign  and  transfer  its  franchises  and  property. 

The  act  incorporating  a  railroad  company  provided  that  upon  the  payment  to 
the  State  of  a  certain  tax  on  the  cost  of  the  road,  "  no  other  tax  or  impost  should 
be  levied  or  assessed  upon  said  company."  Afterward  the  company  leased  its 
property  and  franchises  to  another  company,  and  thereafter  the  legislature  passed 
an  act  which,  besides  validating  and  confirming  said  lease  and  all  its  provisions, 
etc.,  expressly  authorized  and  empowered  the  leasing  road  to  have,  hold,  use, 
enjoy,  possess  and  exercise  "  the  property,  things,  franchises,  immunities,  rights, 
powers  and  privileges."  Held,  that  by  the  validating  act,  the  right  of  immunity 
from  taxtion  given  to  the  first  company  was  thereby  granted  to  its  lessee.  Held, 
further,  that  so  far  as  the  first  company  was  concerned,  the  contract  to  accept  a 
percentage  upon  the  cost  of  the  road,  in  lieu  of  all  other  taxation,  applied  as 
well  to  franchises  and  property  acquired  after  the  act  of  incorporation  as  to 
those  previously  granted.  Held,  further,  that  the  immunity  from  taxation 
granted  to  the  leasing  company  by  the  validating  act  did  not  apply  to  property 
not  acquired  under  its  lease. 

On  error  to  the  supreme  court.     The  opinion  states  the  case. 

AUorney-General  Stockton  and  Barker  6himmere,  for  plaintiff  in 
error.     J.  D.  Bedle>  contra. 

Depue,  J.  The  taxes  in  controversy  were  laid  upon  the  Morris  and 
Essex  Railroad  Company  for  its  property,  real  and  personal,  and  its 
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franchises,  under  the  act  for  the  taxation  of  railroad  and  canal  property, 
approved  April  10,  1884.     P.  L.  1884,  p.  142. 

fey  the  judgment  of  this  court  at  the  last  term,  the  validity  of  the 
mode  of  taxation  adopted  by  the  act  of  1884  was  established. 

The  subject  for  consideration  at  this  time  is  the  effect  of  the  contract 
of  the  Morris  and  Essex  Railroad  Company  with  the  State,  with  respect 
to  taxation,  upon  the  taxation  in  question. 

The  fifteenth  section  of  the  act  incorporating  the  company,  passed 
January  27,  1835,  provided  "  that  as  soon  as  the  railroad,  with  its 
appendages,  shall  be  finished  so  as  to  be  used,  the  president  and 
treasurer  of  the  said  company  shall  file,  under  oath  or  affirmation,  a 
statement  of  the  amount  of  the  costs  of  said  road,  including  all  expenses, 
in  the  office  of  the  secretary  of  State;  and  annually  thereafter  the 
president  and  treasurer  of  the  said  company  shall,  under  oath  or  affirma- 
tion, make  a  statement  to  the  legislature  of  this  State  of  the  proceeds 
of  said  road;  and  as  soon  as  the  net  proceeds  of  said  railroad  shall 
amount  to  seven  per  centum  upon  its  cost,  the  said  corporation  shall 
pay  to  the  treasurer  of  this  State  a  tax  of  one-half  of  one  per  centum 
on  the  cost  of  said  road,  to  be  paid  annually  thereafter  on  the  first  Mon- 
day of  January  of  each  year ;  provided  that  no  other  tax  or  impost 
shall  be  levied  or  assessed  upon  the  said  company." 

The  railroad  company  was  authorized  to  build  by  the  original  act  of 
incorporation,  from  Morristown  to  some  intersection  with  the  New 
Jersey  railroad  at  Newark  or  Elizabeth,  or  between  those  places.  By 
several  supplements  passed  prior  to  the  year  1865,  the  company  was 
authorized  to  make  extensions  of  its  railroad,  which,  when  constructed, 
would  make  a  continuous  line  of  railroad  between.  Hoboken  and  some 
poiut  on  the  Delaware  river  at  or  near  Phillipsburg. 

In  1865,  by  another  supplement  to  its  charter,  approved  March  23, 
1865,  the  company  was  authorized  to  construct  what  is  known  as  the 
Boonton  branch.  By  the  third  section  of  that  act  it  was  enacted  "  that 
the  tax  of  one-half  of  one  per  cent  provided  by  their  said  original  act 
of  incorporation,  to  be  paia  by  the  said  company  to  the  State,  whenever 
the  net  earnings  of  the  said  company  amount  to  seven  per  cent  upon 
the  cost  of  the  road,  shall  be  paia  at  the  expiration  of  one  year  from 
the  time  when  the  road  of  the  said  company  shall  be  open  and  in  use 
to  Phillipsburg,  and  annually  thereafter,  wnich  tax  shall  be  in  lieu  and 
satisfaction  of  all  other  taxation  or  imposition  whatsoever,  by  or  under 
the  authority  of  this  State  or  any  law  thereof ;  provided  th&t  this  sec- 
tion shall  not  go  into  effect  or  be  binding  upon  the  said  company  until 
the  said  company,  by  an  instrument  duly  executed  under  its  corporate 
seal,  and  filed  in  the  office  of  the  secretary  of  State,  shall  have  signified 
its  assent  thereto,  which  said  assent  shall  be  signified  within  sixty  days 
after  the  passage  of  this  act,  or  this  act  shall  be  void." 

The  company,  by  an  assent  duly  executed  under  its  corporate  seal, 
dated  April  17  and  filed  April  24,  1865,  agreed  to  be  subject  to  the 
provisions  of  the  said  act  and  to  pay  the  tax  therein  named  as  therein 
specified. 

In  1874  the  supreme  court  of  this  State  held  that  no  contract  on  the 
subject  of  taxation  was  created  by  the  act  of  1865 ;  that  that  section 


Digitized  by 


Google 


300  The  Eastern  Reporter.  [N.  J. 

was  repealable  in  virtue  either  of  the  reserved  power  of  alteration  and 
repeal  in  the  company's  original  charter,  or  of  the  sixth  section  of  the 
general  corporation  act  of  1846  —  Nix.  Dig.  168  — and  that,  therefore, 
the  State  might  subject  the  company  or  its  property  to  other  taxation 
than  that  designated  in  the  act  of  1865.  State,  Morris  &  Essex  R.  R. 
Co.,  v.  CorrCrs  of  R.  R.  Taxation,  8  Vr.  228. 

That  decision  was  affirmed  by  this  court — 9  Vr.  472  —  but  was 
reversed  by  the  supreme  court  of  the  United  States,  and  by  that  court 
it  was  held  that  the  act  of  1865,  and  the  acceptance  of  it  by  the  com- 

Eany  constituted  a  contract  on  the  subject  of  taxation  which  could  not 
e  impaired  by  any  subsequent  legislation.  New  Jersey  v.  Yard,  95 
U.  S.  104.  After  the  judgment  was  pronounced  the  court  denied  an 
application  for  a  rehearing,  thus  making  the  judgment  a  finality,  and  so 
we  must  accept  it.  The  decision  must  stand  as  a  warning  of  the  danger 
of  indiscreet  legislation,  from  the  consequences  of  which  the  judiciary 
is  unable  to  afford  relief.  It  must  be  assumed,  therefore,  in  the  State 
courts  as  established  that  any  tax  assessed  against  the  Morris  and  Essex 
Railroad  Company  in  violation  of  the  provisions  of  the  act  of  1865  is 
illegal. 

In  1868  the  Morris  and  Essex  Railroad  Company  demised  and  leased 
its  property  and  franchises  to  the  Delaware,  Lackawanna  and  Western 
Railroad  Companv  for  the  full  term  of  the  continuance  of  its  charter, 
and  of  all  renewals  thereof  that  might  thereafter  be  made  or  granted. 
This  lease  and  transfer  were  validated  by  an  act  of  the  legislature 
approved  February  9, 1869 — P.  L.  1869,  p.  —  and  since  that  time  the 
Delaware,  Lackawanna  and  Western  Company  has  been  in  the  posses- 
sion, enjoyment  and  use  of  the  property  and  franchises  of  the  Morris 
and  Essex  Railroad  Company. 

The  contention  on  the  part  of  the  State  is  that  the  contract  between 
the  Morris  and  Essex  Railroad  Company  and  the  State  on  the  subject 
of  taxation  did  not  pass  to  the  Delaware,  Lackawanna  and  Western 
Railroad  Company,  and  that  the  property  and  franchises  in  question 
are  taxable  as  against  the  latter  company  without  regard  to  tue  pro- 
visions of  the  act  of  1865.  The  Delaware,  Lackawanna  and  Western 
Company  has  become  a  party  to  this  suit.  If  the  property  on  which 
the  taxes  were  laid  is  in  fact  liable  to  such  taxation,  the  assessment  may 
be  corrected  and  the  tax  be  laid  upon  the  Delaware,  Lackawanna  and 
Western  Railroad  Company  in  virtue  of  the  general  act  concerning 
taxes  of  March  23,  1881— P.  L.  1881,  p.  194— or  the  sixteenth  section 
of  the  act  of  1884. 

The  contract  between  the  Morris  and  Essex  Railroad  Company  and 
the  State  is  a  contract  for  the  commutation  of  taxes  by  the  payment 
annually  of  a  certain  percentage  upon  the  cost  of  its  railroad,  in  lieu 
of  other  taxation.  The  legal  effect  of  the  contract  is  to  secure  to  the 
company  immunity  from  other  taxation  in  consideration  of  the  pre- 
scribed tax  to  be  paid.  Immunity  from  taxation  granted  to  a  corpora- 
tion is  a  personal  privilege  incapable  of  being  transferred  to  another 
corporation  without  express  legislative  sanction.  It  is  a  privilege  of  a 
personal  character,  entirely  distinct  from  the  franchises  of  the  corpora- 
tion, and  will  not  pass  by  a  transfer  under  legislative  authority  empower- 
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ing  the  corporation  to  assign  and  transfer  its  franchises  and  property. 
In  Morgan  v.  Louisiana,  93  U.  S.  217-223,  Mr.  Justice  Field  said : 
"The  franchises  of  a  railroad  corporation  are  rights  or  privileges  which 
are  essential  to  the  operation  of  the  corporation,  and  without  which  its 
roads  and  works  would  be  of  little  value ;  such  as  the  franchise  to  run 
care,  to  take  tolls,  to  appropriate  earth  and  gravel  for  the  bed  of  its 
road,  or  water  for  its  engines,  and  the  like.  They  are  positive  rights 
op  privileges,  without  the  possession  of  which  the  road  of  the  company 
conld  not  be  successfully  worked.  Immunity  from  taxation  is  not  one 
of  them.  The  former — i.  e.,  the  franchises —  may  be  conveyed  to  a 
purchaser  of  the  road  as  part  of  the  property  of  the  company.  The 
latter — i.  e.,  immunity  irom  taxation  —  is  personal,  and  incapable  of 
transfer  without  express  statutory  direction."  In  Memphis  R.  R. 
v.  Contra,  112  U.  S.  607-617,  Mr.  Justice  Mathews  said:  "The 
exemption  from  taxation  must  be  construed  to  have  been  the  personal 
privilege  of  the  very  corporation  specifically  referred  to,  and  to  have 
perished  with  that,  unless  the  express  and  clear  intention  of  the  law 
requires  the  exemption  to  pass  as  a  continuing  franchise  to  a  successor. 
Tms  salutary  rule  of  interpretation  is  founded  upon  an  obvious  public 
policy,  which  regards  such  exemptions  as  in  derogation  of  the  sovereign 
authority  and  or  common  right,  and,  therefore,  not  to  be  extended 
'beyond  the  exact  and  express  requirement  of  the  grant  construed 
smdissimi  jv/risP 

It  has  accordingly  been  held  that  immunity  from  taxation  upon  the 
property  of  a  railroad  company  will  not  pass  to  a  purchaser  under  a 
aecree  founded  upon  a  mortgage  which  in  terms  covers  only  the  prop- 
erty and  franchises  of  the  company,  or  under  process  upon  a  money 
judgment,  nor  upon  a  sale  in  foreclosure  of  a  statutory  lien  on  the 
company's  property.  Morgan  v.  Louisiana,  93  IT.  S.  217;  Wilson  v. 
Gaines,  103  id.  417-421 ;  Chesapeake  <&  Ohio  R.  B.  Co.  v.  Miller,  114 
id.  176.  In  such  cases  nothing  will  pass  but  the  property  of  the  com- 
pany and  such  franchises  as  are  necessary  to  the  operation  of  the  com- 
pany, without  which  its  roads  and  works  would  be  of  little  value,  and 
in  the  hands  of  purchasers  the  property  will  be  subject  to  taxation. 

Bnt  the  same  court  has  repeatedly  held  that  when  the  act  of  the  leg- 
islature empowering  a  corporation  to  transfer  its  property  and  fran- 
chises included  its  privileges  and  immunities  in  the  enumeration  of  the 
powers  granted,  immunity  from  taxation  possessed  by  such  a  corpora- 
tion will  accompany  the  property  and  franchises,  and  such  property 
and  franchises  will  continue  to  be  held  under  the  immunity  from  taxa- 
tion which  was  possessed  by  the  original  corporation. 

In  Tomlinson  v.  Branch,  15  Wall.  460,  a  railroad  company  having 
in  its  charter  such  exemption  for  a  limited  period,  was  afterward  merged 
in  another  company  under  an  act  of  the  legislature,  which  provided 
that  by  such  merger  the  latter  company  should  be  invested  with 
44 all  the  right,  privilege  and  property"  of  the  former  company.  It 
was  held  that  the  exemption  and  its  limitation  accompanied  the  prop- 
erty, and  the  latter  company  was  subject  to  taxation  with  respect  to 
etieh  property  in  the  manner  prescribed  by  the  charter  of  the  former 
company.  In  Humphreys  v.  JPegues,  16  W  all.  244,  a  railroad  company 


Digitized  by 


Google 


302  The  Eastern  Reporter.  [N.  J. 

was  incorporated  in  1851.  In  1885  the  legislature,  by  a  supplement  to 
its  charter,  provided  that  the  company  should  be  exempt  from  all  taxa- 
tion during  the  continuance  of  its  charter.  In  1863  an  act  was  passed 
conferring  upon  another  company,  which  had  been  incorporated  in 
1849,  "  all  the  rights,  privileges  and  powers  granted  by  the  charter  of 
the  first-named  road." 

It  was  held  that  by  this  legislation  an  exemption  from  taxation  was 
granted,  on  the  ground  that  immunity  from  taxation  was  embraced  in 
the  grant  of  "privileges."  In  Trash  v.  Maguvre,  18  Wall.  391,  a  rail- 
road company,  by  its  charter,  had  an  irrepealable  grant  of  perpetual 
exemption  from  State  and  county  taxes.  An  act  of  the  legislature 
empowered  the  company  to  mortgage  its  road  and  appurtenances  to  secure 
a  loan  made  by  the  State  on  the  company's  bonds,  and  authorized  the 
governor,  in  default  of  payment  of  interest  or  principal,  to  sell  the  road 
and  its  appurtenances  to  the  highest  bidder,  or  to  buy  for  the  benefit 
of  the  State,  subject  to  such  disposition  in  respect  to  the  road  or  its  pro- 
ceeds, as  the  legislature  might  tnereaf  ter  direct. 

The  road  was  afterward  sold,  with  all  its  rights  and  franchises,  under 
the  act  for  default  of  payment  of  interest,  ana  was  bid  in  by  the  State. 
By  this  sale  the  company's  exemption  from  taxation  was  extinguished. 
Subsequently  the  road  and  its  appurtenances  and  all  its  franchises  were 
resold  by  the  State  to  McKay,  Vogel  &  Simmons,  who  conveyed  the  same 
to  one  Allen,  who,  with  others,  became  incorporated  under  the  name  of 
the  St.  Louis  and  Iron  Mountain  Railroad  Company.  The  act  authorizing 
the  resale  provided  that  the  purchasers  of  the  road  should  have  "  all 
the  rights,  franchises,  privileges  and  immunities"  which  were  enjoyed 
by  the  defaulting  company  under  its  charter.  The  court  —  Mr.  Justice 
Field  delivering  the  opinion — held,  that  as  a  matter  of  construction, 
the  new  company  under  the  designation  of  u  rights,  franchises,  privileges 
and  immunities,"  acquired  all  the  immunity  from  taxation  which  tne 
original  company  had  possessed ;  but  the  decision  was  against  such  a  right 
in  the  company,  for  tne  reason  that  prior  to  the  resale  a  constitutional 

{)rovision  had  been  adopted  forbidding  the  legislature  to  pass  any  special 
aw  exempting  the  property  of  any  person  or  corporation  from  taxation; 
a  provision  the  court  construed  as  an  interdict  of  the  renewal  of  an 
exemption  from  taxation  as  well  as  of  the  creation  of  one  in  an  original 
form.  In  Louisville  &  Nashville  Railroad  Co.  v.  Palmer \  109  U.  S. 
244,  the  Pensacola  and  Louisville  Railroad  Company,  a  corporation  of 
the  State  of  Florida,  incorporated  in  1868,  was  reorganized  under  an 
act  of  February  4, 1872.  By  the  eighteenth  section  of  the  reorgan- 
izing act  an  exemption  from  taxation  was  granted  to  the  company. 
The  Pensacola  Railroad  Companv  was  incorporated  by  an  act  passed 
February  27, 1877.  The  second  section  of  the  act  empowered  the  company 
to  acquire  by  purchase  an  assignment  of  "all  the  property,  rights, 
franchises,  privileges  and  immunities"  of  the  Pensacola  and  Louisville 
Railroad  Company,  and  enacted  that  upon  the  completion  of  said  pur- 
chase, the  Pensacola  Railroad  Company  should  be  "  fully  invested  with 
and  entitled  to  all  the  said  property,  rights,  franchises,  privileges  and 
immunities  of  the  Pensacola  and  Louisville  Railroad  Company,  as 
though  the  same  were  originally  granted  to  or  acquired  by  the  Pensa- 
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cola  Railroad  Company."  Among  the  issues  raised  was  the  question, 
whether  the  language  of  the  second  section  of  the  act  of  February  27, 
1877,  was  explicit  enough  to  vest  in  the  Pensaeola  Railroad  Company 
the  immunity  from  taxation  granted  to  the  Pensaeola  and  Louisville 
Railroad  Company  by  the  eighteenth  section  of  its  charter.  The  court 
resolved  this  question  in  the  affirmative.  Mr.  Justice  Mathews  deliv- 
ering the  opinion,  after  quoting  the  section,  said :  "  It  is  claimed  that 
this  language  is  broad  enough  to  cover  the  assignment  and  transfer  of 
the  immunity  from  taxation  granted  to  the  Pensaeola  and  Louisville 
Railroad  Company  by  the  eighteenth  section  of  its  charter.  And  we 
are  of  this  opinion.  The  language  is  comprehensive  and  unequivocal, 
and  the  worn  'immunity'  is  apt  to  describe  the  exemption  claimed.  It 
admits  of  no  doubt,  we  think,  if  the  Pensaeola  and  Louisville  Railroad 
Company  were  entitled  to  this  exemption,  and  if  the  legislative  grant 
of  authority  to  make  and  accept  this  assignment  of  it  were  valid  and 
effective,  that  the  right  to  be  exempt  from  taxation,  according  to  its 
terms,  passed  to  the  Jrensaeola  Railroad  Company." 

The  right  failed  as  it  did  in  Trash  v.  3fagwre>  for  the  reason  that  a 
constitutional  limitation  which  interdicted  exemptions  from  taxation 
had  intervened  when  the  act  of  1877  was  passed. 

The  rule  of  construction  so  clearly  expressed  in  the  foregoing  cases 
is  not  impugned  in  Railroad  Company  v.  Maine,  96  U.  S.  499,  or  in 
Chesapeake  <&  Ohio  Railroad  Co.  v.  Miller,  114  id.  176. 

The  facts  upon  which  the  first  of  these  cases  was  decided  were  as 
follows:  The  Maine  Central  Railroad  Company  was  formed  by  the 
consolidation  of  two  distinct  corporations,  each  of  which  had  constructed 
its  railroad.  Each  of  these  companies  had  a  provision  in  its  charter 
that  whenever  the  annual  net  income  of  the  company  amounted  to  ten 
per  cent  upon  the  cost  of  the  road  and  "its  appendages  and  incidental 
expenses,"  the  directors  should  make  a  special  report  of  the  fact  to  the 
legislature,  "from  and  after  which  time"  one  moiety  or  such  other 
portion  as  the  legislature  might  determine,  of  the  net  income  accruing 
thereafter  above  the  ten  per  cent  first  to  be  paid  to  the  stockholders 
should  annually  be  paid  as  a  tax  into  the  treasury  of  the  State,  with 
further  provisions  that  no  other  tax  should  ever  be  levied  or  assessed 
on  the  corporation  or  any  of  its  privileges  or  franchises.  The  act 
under  which  this  consolidation  was  effected  provided  that  the  new 
corporation  thus  formed  should  have  "  all  the  powers,  privileges  and 
immunities"  possessed  by  each  of  the  corporations  entering  into  the 
consolidation. 

Mr.  Justice  Field,  in  delivering  the  opinion  of  the  court,  com- 
mented upon  the  peculiar  features  of  the  charter  provisions  of  the  two 
distinct  corporations  brought  into  the  consolidation,  that  in  each  case 
the  power  of  the  legislature  to  appropriate  any  portion  of  the  income 
of  either  road  was  conditioned  upon  tne  net  income  exceeding  ten  per 
cent  upon  the  cost  of  the  road,  "  its  appendages  and  incidental  expenses." 
He  says :  **  The  conditions  upon  which  the  limitation  of  taxation  was 
prescribed  could  be  performed  only  while  the  companies  were  distinct 
corporations  operating  separate  lines.  Those  companies  only  were 
required  to  keep  an  account  of  their  disbursements,  expenditures  and 
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receipts  for  the  inspection  of  the  governor  and  council,  and  committees 
of  the  legislature. 

Their  treasurers  only  were  bound  to  render  to  the  legislature,  at  the 
expiration  of  every  year,  exhibits  under  oath  of  the  net  profits  of  the 
road.  Their  directors  only  were  called  upon  to  make  a  special  report 
to  the  legislature  whenever  their  annual  income  amounted  to  ten  per 
cent  upon  the  cost  and  expenses  of  their  roads. 

It  was  only  upon  such  report  that  the  legislature  was  to  determine 
the  portion  of  the  income  which  should  be  received  in  lieu  of  other 
taxes.  He  adds :  "  The  new  company  was  subject  to  no  such  duty  of 
keeping  an  account  of  the  expenditures  and  receipts  of  the  original 
lines.  Its  directors  were  not  called  upon  to  make  any  report  as  to  the 
income  of  such  lines ;  nor  was  its  treasurer  required  to  make  any  annual 
exhibit  of  the  net  profits  derived  from  them.  The  assets  of  all  the  com- 

Eanies  were  intermingled,  and  continuous  trains  were  run  over  the  whole 
jngth  of  the  several  roadk" 

It  would  have  been  impossible  to  show  what  would  have  been  the 
profits  of  each  road  without  the  consolidation.  The  learned  judge  then 
states  the  ground  of  decision  in  these  words :  "  The  consolidation  of 
the  original  companies  was  a  voluntary  proceeding  on  their  part  The 
law  made  it  dependent  upon  their  agreement,  and  that  law  was  presum- 
ably passed  upon  their  request,  as  they  are  named  in  it,  and  they  acted 
under  it.  Having  thus  disabled  themselves  from  a  compliance  with  the 
conditions  upon  the  performance  of  which  the  amount  to  be  paid  as  a 
tax  to  the  State  could  be  ascertained,  they  must  be  considered  as  having 
waived  the  exemption  dependent  upon  such  performance.  Their  exemp- 
tion was  qualified  by  their  duties  and  dependent  upon  them.  They 
incapacitated  themselves  from  the  performance  of  those  duties  by  a  pro- 
ceeding which  they  supposed  would  give  them  greater  advantages  than 
they  possessed  in  their  separate  condition,  and  they  thus  lost  their 
exemption." 

Chesapeake  <6  Ohio  Railroad  Co.  v.  Miller  was  decided  upon  these 
facts :  The  Covington  and  Ohio  Railroad  Company  was  incorporated 
March  1,  1866.  By  the  seventh  section  of  its  charter  it  was  provided 
that  no  taxation  upon  the  property  of  the  said  company  should  be 
imposed  by  the  State  until  "  the  profits  of  the  said  company  should 
amount  to  ten  per  cent  on  the  capital  of  the  company."  On  the  26th 
of  February,  1877,  an  act  was  passed  which  authorized  the  consolida- 
tion of  that  company  with  one  or  more  of  several  railroad  companies, 
the  consolidated  company  to  be  known  as  the  Chesapeake  ana  Ohio 
Railroad  Company,  and  to  be  invested  with  "  all  the  rights,  privileges, 
franchises  and  property  which  had  been  vested  in  either  company  prior 
to  the  act  of  consolidation." 

The  property  and  works  of  the  new  company  were  sold  under  fore- 
closure of  a  deed  of  trust  by  way  of  mortgage.  The  act  authorizing 
the  sale  enacted  that  upon  conveyance  to  the  purchaser  the  original 
corporation  should  be  dissolved ;  that  the  purchaser  should  become  a 
new  corporation  in  any  name  set  forth  in  a  certificate  to  be  filed,  and 
that  the  new  corporation  should  succeed  to  all  the  franchises,  rights  and 
privileges  of  the  former  company.    Under  this  statute  the  purchasers 
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organized  nnder  the  corporate  name  of  the  Chesapeake  and  Ohio  Rail- 
way Company.  The  question  before  the  court  was,  whether  the  new 
corporation  succeeded  to  the  provision  for  taxation  contained  in  the 
charter  of  the  old  company. 

The  court  decided  the  question  in  the  negative.  The  exemption 
from  taxation  in  the  charter  of  the  first  company  was  also  peculiar.  It 
ceased  when  the  profits  of  the  original  company,  realized  from  its  busi- 
ness, reached  a  certain  percentage  on  the  capital  stock  of  that  company. 
It  had  no  application  to  the  new  business,  and  the  additional  capital 
stock  brought  into  it  by  the  other  companies  or  the  new  enterprises  in 
which  the  combined  companies  engaged,  and  the  expenses  incurred  in 
prosecuting  the  scheme  in  which  the  combination  embarked.  The  case 
was  decided  as  Railroad  Company  v.  Maine  was,  upon  the  special 
terms  of  the  exemption. 

Mr.  Justice  Mathews,  in  delivering  the  opinion  of  the  court,  observed 
upon  these  peculiarities.  He  said  :  "  The  exemption  is  to  cease  when 
the  profits  of  that  particular  companv  have  reached  the  limit  designated, 
and  that  limit  is  measured  by  a  ratable  proportion  fixed  with  reference 
to  the  capital  to  be  subscribed  to  form  that  company,  and  no  other." 
And  the  learned  judge  distinguished  the  case  upon  the  circumstances 
from  Humphrey  v.  jPegxtes,  supra,  in  which  the  court  expressly  held 
that  an  exemption  from  taxation  in  the  charter  of  one  company  would 
be  vested  in  another  corporation  whose  charter  conferred  upon  it  all  the 
rights,  powers  and  privileges  granted  by  the  charter  of  the  former  com- 
pany. 

Tlnese  cases  —  Railroad  Co.  v.  Maine,  and  Chesapeake  <£  Ohio 
Railroad  Co.  v.  Mil?<er  —  recognize  the  rule  of  construction  laid  down 
in  the  preceding  cases,  that  under  a  grant  of  immunities  and  privileges 
an  exemption  from  taxation  will  pass. 

Indeea  the  supreme  court  of  the  United  States  has  uniformly  adopted 
that  doctrine  as  a  cardinal  rule  of  construction,  and  applied  it  in  all 
cases  except  where  a  constitutional  provision  against  exemption  from 
taxation  has  interdicted  itf  or  the  contract  of  exemption  nas,  in  the 
altered  condition  assumed  by  the  corporation,  become  impossible  of 
performance.  In  the  case  in  hand  neither  of  these  obstacles  has 
intervened.  There  was  not,  when  the  act  of  1869  was  passed,  any  con- 
stitutional provision  prohibiting  the  legislature  making  or  renewing  a 
contract  of  exemption  from  taxation,  and  the  cost  H)f  the  railroad,  which 
is  the  basis  of  taxation  under  the  act  of  1865,  can  as  readily  be  deter- 
mined in  the  hands  of  its  lessee  as  in  the  hands  of  that  company. 

The  latest  case  on  the  subject  in  that  court,  decided  as  recently  as 
March  1,  1886,  reaffirmed  and  applied  the  rule  of  construction  pro- 
pounded in  the  prior  cases.  The  court  decided  that  the  right  to  have 
shares  in  its  capital  stock  exempt  from  taxation  was  conferred  upon  a 
corporation  by  a  statute  granting  to  it  "  all  the  rights,  powers  and 
privileges,"  or  granting  it  "all  the  powers  and  privileges, '  conferred 
upon  another  corporation  named,  if  such  corporation  possessed  by  law 
such  right  of  exemption.  The  chief  justice,  in  delivering  the  opinion 
of  the  court,  declares  that  this  rule  of  construction  was  adopted  in  Phila., 
Wilmington  &  Bait.  R.  R.  Co.  v.  Maryland,  10  How.  376-393, 
and  was  expressly  affirmed  in  Tomlinson  v.  Branch,  and  Humphrey 
Vol.  IX— 89 
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v.  Pegues,  and  its  correctness  recognized  in  a  number  of  cases  which 
he  cites,  including  Chesapeake  &  Ohio  Railway  Co.  v.  Miller.  He 
overrules,  contrary  decision  of  the  supreme  court  of  Tennessee  in  WU- 
son  v.  Gaines,  9  6axt.  546,  and  declares  that  in  both  Constitution  and 
laws  the  word  "privilege"  must  be  construed  as  embracing  an  exemp- 
tion from  taxation.     Tennessee  v.  Whitworth,  117  U.  S.  139. 

The  decisions  of  the  supreme  court  of  the  United  States,  with  respect 
to  the  interpretation  and  effect  of  contracts,  furnish  binding  rules  of 
construction  in  cases  within  the  provision* of  the  federal  Constitution 
prohibiting  the  passing  of  any  laws  by  the  States  impairing  the  obliga- 
tion of  contracts.  This  court  has  also  held  that  the  words  "  franchises, 
privileges  and  immunities,"  in  a  statute  creating  a  corporation  by  the 
consolidation  of  two  existing  corporations,  were  sufficient  to  grant  to 
the  new  corporation  an  exemption  from  taxation  contained  in  the  chart- 
ers of  the  other  companies.     Cook  v.  State,  4  Vroom,  474-477. 

The  lease  between  the  two  companies  is  dated  December  10,  1868. 
The  premises  demised  are  described  as  "  the  railroad  of  the  said  party 
of  the  first  part,  extending  from  the  Hudson  river  at  Hoboken  to  the 
Delaware  river  at  Phillipsburg,  in  the  State  of  New  Jersey ;  and,  also, 
all  branch  and  other  railroads  owned,  leased,  rented  or  otherwise  con- 
trolled by  the  said  party  of  the  first  part,  together  with  all  the  lands, 
real  estate,  water  fronts,  water  rignts,  superstructures,  piers,  docks, 
wharves,  landings,  ferries,  ferry-rights,  rignts  of  way,  railroads,  rail- 
ways, tracks,  bndges,  viaducts,  culverts,  fences,  depots,  stations,  station- 
houses,  water,  water  pipes,  water  stations  and  tanks,  turn-tables,  shops, 
buildings,  structures,  tools,  machinery,  fixtures,  locomotives  and  other 
engines,  cars,  rolling  stock  and  equipments,  and  also  all  other 
property  and  rights  of  every  kind  and  character,  real,  personal  and 
mixed,  whatsoever  and  wheresoever  situate,  belonging  to  the  said  party 
of  the  first  part,  or  to  which  the  said  party  of  the  first  part  are  wholly 
or  in  part  in  any  manner  entitled ;  also,  all  and  singular  the  franchises, 
immunities,  rights,  powers  and  privileges,  which  have  been  or  may  be 
granted  to  or  conferred  upon,  or  which  may  be  used  or  exercised  by 
the  said  party  of  the  first  part,  to  have,  hold,  use,  enjoy,  possess  and 
exercise  all  and  singular  the  property,  things,  franchises,  immunities, 
rights,  powers  and  privileges  nereinbefore  granted,  leased  and  demised, 
with  the  hereditaments  and  appurtenances  in  anywise  thereunto  apper- 
taining,  unto  the  said  party  of  the  second  part,  their  successors  and 
assigns,  from  the  31st  day  of  December,  1868,  for  and  during  the  full 
term  of  the  continuance  of  the  charter  of  the  said  party  of  the  first 
part,  and  during  the  full  term  of  the  continuance  oi  said  charter,  by 
virtue  of  any  and  all  renewals  thereof  that  may  at  any  time  hereafter 
be  granted  or  made,  as  fully  and  beneficially  to  all  intents  and  purposed 
as  tne  said  party  of  the  first  part  might  or  could  have,  hold,  use,  enjoy, 
possess  or  exercise  the  same,  nad  this  indenture  not  been  made." 

Then  follow  an  assignment  of  the  lessor's  choses  in  action  and  the 
covenants  of  the  parties  respectively — covenants  by  the  lessee  to  pay 
to  the  holders  of  the  capital  stock,  which  the  lessor  had  issued  or  might 
issue,  under  restrictions  in  the  lease  of  a  named  semi-annual  dividend ; 
to  pay  all  taxes  assessed  by  any  authority  having  legal  authority  to  levy 
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and  assess  taxes ;  to  complete  the  double  track  to  Phillipsburg  and  the 
Boonton  branch ;  to  pay  all  the  bonds,  debts,  obligations  and  liabilities 
for  which  the  lessor  was  liable  on  January  1,  1869,  covenants  by  the 
lessor  to  continue  and  maintain  its  organization ;  to  issue  to  the  lessee 
bonds  or  other  obligations  or  capital  stock  for  6uch  an  amount  and 
to  snch  an  extent  as  might  be  required  "  for  completing  the  second 
track  to  Phillipsburg,  and  for  the  connection  of  the  brancli  road  from 
Denvifle;  and  for  the  construction  of  locomotives,  machinery,  cars 
and  other  equipments  for  said  railroad,  and  for  the  construction  of  any 
other  railroad  which  the  party  of  the  second  part  may,  m  the  exercise 
of  the  rights  conferred  or  that  may  be  conferred  by  the  charter  of  the 
party  of  the  first  part  or  the  supplement  thereto,  desire  to  construct, 
and  for  all  other  things,  work  or  works,  which  the  said  party  of  the 
second  part  may  desire  to  do  in  the  exercise  of  said  right,  the  cost  of 
which  is  properly  chargeable  to  construction  account." 

A  further  covenant  was  contained  in  the  lease  that  the  lessee  should 
repair  and,  at  the  expiration  of  the  lease,  deliver  to  the  lessor  the  peace- 
able possession  of  all  the  real  property  and  railroads  demised,  and  that 
might  be  constructed  in  pursuance  of  the  lease ;  also,  all  other  property 
which  might  thereafter  be  required  by  the  lessee,  with  the  bonds,  obli- 
gations or  stock  issued  by  the  lessor,  in  at  least  as  good  order  and  con- 
dition as  the  same  then  were ;  and  that  the  personal  property  demised 
should,  upon  the  determination  of  the  lease,  be  returned  to  the  lessor 
in  as  good  order  as  the  same  then  was,  or  the  Value  thereof,  or  the 
difference  in  the  value,  if  not  returned  in  as  good  order  as  it  then  was, 
should  be  paid  by  the  lessee,  or  pn>perty  of  Eke  value  and  character  be 
returned  to  the  lessor. 

This  summary  of  the  contents  of  the  lease  is  sufficient  for  present 
purposes. 

The  act  of  1869,  which  validated  the  lease,  after  in  its  preamble 
reciting  that  the  Morris  and  Essex  Railroad  Company  had  made  and 
executed  a  certain  lease  and  contract  with  the  Delaware,  Lackawanna 
and  Western  Railroad  Company,  by  which  lease  and  contract  the  prop- 
erty and  franchises  of  the  former  company  had  been  demised  and  leased 
to  the  latter  company  upon  certain  terms,  conditions  and  rents,  in  said 
lease  and  contract  set  forth,  and  that  it  was  deemed  advisable  and  proper 
that  the  said  lease  and  contract  should  be  validated  and  confirmed,  enacted 
as  follows :  "  That  the  said  lease  and  contract,  and  all  the  provisions,  con- 
ditions, covenants  and  agreements  therein  contained,  be  and  they  are 
hereby  validated  and  confirmed  in  all  things,  and  said  companies  are 
hereby  fully  authorized  and  empowered  respectively  to  carry  out  and  per- 
form the  said  lease  according  to  the  terms,  conditions  and  stipulations, 
thereof;  and  the  said  the  Delaware,  Lackawanna  and  Western  Kailroad 
Company  is  authorized  and  empowered  to  have,  hold,  use,  enjoy,  possess 
and  exercise  all  and  singular  the  property,  things,  franchises,  immunities, 
^  rights,  powers  and  privileges  by  said  lease  and  contract  granted,  leased 
*  or  demised  to  them,  and  to  work  said  railroad  and  all  its  branches,  to 
construct  and  use  the  branches  and  tracks  in  said  lease  and  contract 
agreed  to  be  built  in  the  manner  and  upon  the  conditions  in  all  respects 
and  not  otherwise,  as  authorized,  directed  and  imposed  in  and  by  the 
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act  of  incorporation  of  the  said  the  Morris  and  Essex  Eailroad  Company 
and  the  supplements  thereto,  and  generally  to  do  all  things  by  said  lease 
and  contract  agreed  by  them  to  be  done,  as  far  as  legal  authority  is 
necessary  therefor ;  and  it  shall  be  lawful  for  the  said  corporations  and 
each  of  them  to  make,  execute  and  deliver  to  each  other  any  other  con- 
tracts or  legal  instruments  necessary  or  advisable  the  more  effectually 
to  carry  out  the  general  intent  of  said  lease  and  contract ;  and  the  said 
the  Delaware,  Lackawanna  and  "Western  Railroad  Company  is,  and  is 
herebv  declared  liable  to  do  and  perform  all  acts  and  things  which  the 
said  the  Morris  and  Essex  Railroad  Company,  as  owners  of  the  property 
and  franchises  demised  by  said  lease  and  contract,  would  be  bound  by 
law  to  do  and  perform,  had  the  said  lease  and  contract  not  been  made 
and  confirmed ;  provided,  that  nothing  contained  in  this  act  shall  pre- 
vent the  legislature  from  having  the  same  control  and  authority  over 
the  property  and  franchises  leased  as  aforesaid,  that  they  now  have  over 
the  Morris  and  Essex  Railroad  Company." 

The  act  is  entitled  "  An  act  to  validate  and  confirm  a  certain  lease 
and  contract  by  which  the  Morris  and  Essex  Railroad  Company  lease 
their  road  to  the  Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany, a  corporation  of  the  State  of  Pennsylvania."  It  conferred  upon 
the  Delaware,  Lackawanna  and  Western  Railroad  Company  the  capacity 
to  accept  the  lease,  and,  besides  validating  and  confirming  the  lease  and 
all  provisions,  conditions,  covenants  and  agreements  therein  contained, 
expressly  authorized  and  empowered  that  company  to  have,  hold,  use, 
enjoy,  possess  and  exercise  "the  property,  things,  franchises,  immuni- 
ties, rights,  powers  and  privileges  "  by  the  lease  and  contract  granted, 
leased  or  demised  to  it.  Under  a  rule  of  construction  which  we  are  not 
at  liberty  to  disregard,  this  act  must  be  construed  as  a  grant,  under  the 
designation  of  "  immunities  and  privileges,"  of  the  immunity  from  tax- 
ation expressed  in  the  act  of  1865.  Nor  is  the  right  so  granted  impaired 
by  the  covenant  in  the  lease  for  the  payment  of  taxes.  The  covenant 
is  inter  partes  for  the  indemnity  of  the  lessor,  and  cannot  be  construed 
as  the  renunciation  of  the  right  granted  to  the  lessor  by  the  act  of  1865. 

The  next  question  arising  upon  the  record  is  the  scope  and  operation 
of  this  contract  of  exemption  as  applicable  to  the  two  corporations 
respectively. 

The  original  charter  of  the  Morris  and  Essex  Railroad  Company 
authorized  the  construction  of  a  railroad  or  lateral  roads  between  Mor- 
ristown  and  Newark.  Branch  roads  to  Boonton,  Denville,  Rockaway 
and  Dover  were  authorized  by  the  supplement  of  1836.  By  the  supple- 
ments of  1851  and  1855  the  extension  to  Phillipsburg  was  authorized. 
By  a  supplement  of  1857  the  company  was  empowered  to  extend  its 
railroad  trom  Newark  to  the  Hudson  river,  and  to  erect  and  maintain 
the  necessary  docks,  wharves  and  piers  in  Hudson  river  at  the  terminus 
of  its  road,  for  the  transportation  of  passengers  and  freight  to  New 
York  city,  and  also  to  have,  own  and  hold,  by  lease,  contract  or  deed  of 
conveyance,  all  such  land  and  real  estate  at  the  terminus  of  its  road  on 
said  river  as  should  or  might  be  "  necessary  for  docks,  wharves  and 
piers  as  aforesaid,  and  for  passenger,  car  and  store  houses,  and  for  the 
convenient  transaction  of  its  business." 
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This  act  required  the  company,  in  extending  its  road,  to  pass  through 
Bei^en  Hill  for  three  thousand  five  hundred  feet  by  means  of  a  tunnel 
and  not  an  open  cut.  By  a  supplement  of  1864  the  company  was 
empowered  to  purchase  from  the  Hoboken  Land  and  Improvement 
Company  the  railroad  the  latter  company  had  constructed  from  Newark 
to  Hoboken,  the  route  of  which  was  the  same  as  that  on  which  the 
Morris  and  Essex  had  located  the  extension  of  its  road  under  the  act  of 
1857.  The  legislation  above  referred  to  empowered  the  company  to 
construct  a  railroad  between  Hoboken  and  Phillipsburg,  and  under  the 
powers  thereby  granted  the  main  line  of  the  company  was  constructed. 
dj  the  first  section  of  the  act  of  March  23,  1865,  the  company  was 
authorized  to  construct  what  is  called  the  Boonton  branch.  This  branch 
deflects  from  the  main  line  at  Denville,  six  miles  west  of  Morristown. 
The  act  authorized  it  to  be  returned  into  the  main  line  at  any  point 
east  of  the  First  mountain.  In  fact,  this  connection  was  made  at  the 
end  of  the  tunnel,  five  miles  east  of  Newark.  The  second  section  of 
this  act  contains  the  contract  of  exemption  from  taxation.  So  that 
when  the  act  of  1865  became  a  law  the  company  had  the  power  to  con- 
struct roads  on  the  routes  and  between  the  termini  of  its  railroads  — 
that  is,  a  railroad  between  Hoboken  and  Phillipsburg,  with  a  connect- 
ing branch  by  way  of  Boonton.  Subsequent  to  the  act  of  1865,  addi- 
tional powers  were  granted  to  the  company  by  other  supplements  to  its 
charter. 

The  contention  is  that  works  constructed  and  properly  acquired  under 
such  additional  powers  are  not  to  be  included  in  the  cost  of  the  com- 
pany's railroad  in  the  computation  of  the  tax  of  one-half  of  one  per 
cent,  under  the  act  of  1865,  and  that,  therefore,  the*  company  is  not 
protected  from  taxation  on  such  works  and  property  by  the  exemption 
contained  in  that  act. 

The  legislation  granting  the  additional  powers  is  as  follows :  A  sup- 
plement of  April  6,  1865,  authorized  the  company  to  build  a  bridge 
over  the  Delaware  river  at  Phillipsburg,  to  enable  it  to  connect  its  rail- 
roads with  railroads  in  Pennsylvania.  A  supplement  of  March  5, 1867, 
granting  power  to  change  the  line  of  the  company's  railroad,  or  widen 
it  and  lay  additional  tracks  and  sidings,  in  order  to  straighten  its  rail- 
road or  redncfe  grades,  with  proviso  that  in  changing  the  line  of  the 
railroad  the  new  line  should  not  be  located  at  a  greater  distance  than 
three  miles  from  the  old  line.  A  supplement  of  March  28,  1871, 
authorized  the  company  to  carry  its  Boonton  branch  throngh  Bergen 
hill  by  means  of  an  open  cut  or  tunnel,  and  to  so  vary  the  main  line  of 
its  railroad  as  to  connect  it  with  the  branch  road  either  east  or  west,  or 
both  east  or  west  of  Bergen  hill,  and  to  construct  another  railway  via- 
duct across  the  Hackensack  river.  B>  another  supplement,  passed 
April  12,  1873,  the  company  was  authorized  to  construct  a  branch,  or 
branch  railroad,  no  one  oi  which  should  exceed  four  miles  in  length, 
from  the  line  of  the  Boonton  branch,  in  the  county  of  Passaic.  None 
of  these  snpplements  authorized  the  company  to  engage  in  any  new 
and  distinct  enterprise.  The  works  authorized  were  merely  adjuncts 
to  the  railroads  the  company  were  empowered  to  build  when  the  act 
of  1805  took  effect,  the  expenditure  for  which  increased  the  cost  of  the 
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company's  railroad  upon  which  the  tax  prescribed  by  that  act  was  pay- 
able. 

The  contention  that  the  cost  of  works  constructed  and  property 
acquired  under  powers  granted  after  the  act  of  1865  is  not  to  ue 
included  in  the  cost  of  the  road  on  which  the  tax  by  that  act  prescribed 
is  laid,  is  founded  on  a  construction  of  the  words  "  cost  of  said  road," 
in  section  15  of  the  original  charter.  In  that  section  these  words 
applied  only  to  the  company's  railroad  from  Newark  to  Morristown,  for 
the  company  then  was  not  entitled  to  have  any  other  road.  The  same 
words  are  repeated  in  the  form  of  a  proviso,  in  the  act  of  1855,  under 
which  the  road  was  extended  to  Hackettstown.  The  further  expansion 
of  the  words  "  cost  of  said  road,"  in  the  charter,  so  as  to  include  the 
extension  to  Phillipsburg,  is  deduced  by  implication  from  the  language 
of  the  third  section  of  the  act  of  1865.  But  even  with  this  enlarge- 
ment of  the  words  "  cost  of  said  road,"  the  cost  of  the  extension  from 
Newark  to  Hoboken,  and  of  the  extensive  works  at  that  place  and  the 
cost  of  the  entire  Boonton  branch,  would  be  excluded  from  u  the  cost 
of  the  road  "  on  which  the  tax  prescribed  by  the  act  of  1865  is  pay- 
able ;  for  neither  of  those  extensions  is  in  the  line  of  the  extension  of 
the  company's  original  road  to  Phillipsburg.  In  another  respect  this 
circumscribed  interpretation  of  the  words,  "  the  said  road,"  would  be 
detrimental  to  the  interests  of  the  State.  The  power  of  the  State  to 
take  the  company's  railroad  at  cost  is  reserved  in  the  sixteenth  section 
of  the  original  charter  as  the  privilege  u  of  taking  the  said  road." 

If  these  words  do  not  expand  so  as  to  embrace  extensions  made 
under  the  supplements  to  the  charter,  the  State  would  have  the  right  to 
take  only  the  road  between  Newark  and  Morristown,  leaving  in  the 
company  perpetually  the  extension  from  Newark  to  Hoboken,  and  the 
Boonton  branch  with  its  western  connection  by  way  of  Phillipsburg, 
and  the  Warren  railroad  over  which  the  company  now  transacts  its 
through  business. 

This  narrow  construction  of  the  words  "  the  road,"  is  untenable.  In 
the  proviso  in  the  supplement  of  1855,  the  legislature  put  a  construc- 
tion on  the  words  "  taxation  on  their  road,"  in  the  original  act,  and 
declared  these  words  to  be  applicable  to  continuations  of  the  said  road 
and  branch  roads,  "  according  to  the  true  intent  and  meaning  of  the 
original  act ; "  and  this  construction  was  adopted  by  the  company  in 
accepting  the  act  and  building  the  branch  authorized  by  it.  Independ- 
ent of  this  consideration,  the  cardinal  rule  for  the  construction  of  a 
charter  and  its  supplements  leads  to  the  same  results.  A  statute  and 
its  supplements  are  read  as  one  law.  A  grant  of  an  additional  franchise 
to  an  existing  corporation  by  the  jurisdiction  which  created  it  does  not 
create  a  new  corporation,  ouch  a  grant  simply  adds  to  or  modifies  its 
previoushr  existing  powers.  TThe  corporation  to  which,  from  time  to 
time,  additional  franchises  are  granted,  is  still  the  same  corporate  body, 
the  same  legal  entity,  under  one  organization  and  one  management, 
and  its  franchises  are  a  unit.  The  "road,"  in  the  taxing  section 
on  which  the  annual  tax  is  to  be  paid,  is  the  road  the  company  was 
authorized  and  empowered,  from  time  to  time,  to  own  ana  operate, 
comprising  the  extensions  and  branches  thereof,  and  including  its 
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appendages.  In  State  Treasurer  v.  S.  &  E.  R.  R.  Co.,  4  Dutch.  21- 
27,  it  was  held  that  the  word  u  road,"  in  a  charter  requiring  railroad 
company  to  pay  an  annual  tax  of  one-half  of  one  per  cent  "  upon  the 
cost  of  the  said  road,"  included  the  road  and  its  appendages,  in  which 
were  included  bridges,  viaducts,  wharves,  piers,  depots  and  depot 
grounds,  machine-shops  and  other  similar  erections,  which  are  essential 
either  to  its  completion  or  to  its  advantageous  and  convenient  opera- 
tion. Such  has  uniformly  been  the  practical  construction  of  charters 
containing  provisions  of  this  character. 

But  if  the  restricted  construction  contended  for  with  respect  to  the 
property,  on  the  cost  of  which  the  tax  is  to  be  computed,  should  be 
adopted,  such  construction  would  not  affect  the  operation  and  effect  of 
the  clause  of  exemption.  The  contract  embodied  in  the  act  of  1865 
is,  on  the  one  hand,  a  contract  by  the  company  to  pay  an  annual  tax  of 
one-half  of  one  per  cent  upon  the  cost  of  the  road ;  and,  on  the  other 
hand,  a  contract  by  the  State  that  that  tax  "  shall  be  in  lien  and  satis- 
faction of  all  other  taxation  or  imposition  whatsoever,  by  or  under  the 
authority  of  this  State  or  any  law  thereof.  The  contract  is  one  by  way 
of  commutation  of  taxes.  Mr.  Justice  Cooley  writing  on  this  subject 
says :  "  When  a  certain  sum  is  specified,  or  a  certain  percentage  upon 
valuation,  or  upon  receipts  or  acquisitions  in  any  form,  this  is  in  the 
nature  of  a  commutation  of  taxes,  the  State  agreeing  that  the  sum 
named  is,  under  the  circumstances,  a  fair  equivalent  for  what  the  cus- 
tomary taxes  would  be,  or  the  fair  proportion  which  the  person  bar- 
gained with  ought  to  pay."    Cooley  Tax.  (2d  ed.)  69. 

On  a  subsequent  page  in  the  same  book  —  p.  80 —  this  learned  jurist 
says:  u  There  is  no  room  for  any  question  that  when  the  State  has 
stipulated  by  contract  to  give  exemption  from  taxation,  or  has  com- 
muted the  uncertain  taxes  for  a  dennite  and  fixed  sum  or  sums,  and 
afterward  undertakes  to  tax,  in  the  same  manner  as  it  taxes  other  sub- 
jects, the  persons,  corporations  or  propertv  which  were  the  subject  of 
the  exemption  or  commutation,  the  obligation  of  the  contract  is 
impaired. 

These  principles  have  been  repeatedly  declared  and  acted  upon  by  our 
own  courts.  In  State  v.  Berry,  2  Harr.  80,  the  charter  of  the  company 
required  the  payment  to  the  State  of  a  tax  of  one-half  of  one  per  cent  on 
its  capital  stock  paid  in,  and  then  enacted  "  that  no  further  or  other 
tax  or  impost  shall  be  levied  or  assessed  upon  said  company."  A  town- 
ship and  county  tax  was  laid  upon  the  company's  property.  Mr.  Jus- 
tice Dayton,  in  pronouncing  the  judgment  of  the  court  setting  aside 
the  tax,  speaking  of  the  words  "  that  no  other  tax  or  impost  snail  be 
levied  or  assessed,"  said :  "  This  does  not  exempt  the  franchises  or 
privileges  of  the  company  merely  from  taxation,  but  it  exempts  the 
company  generally  from  all  other  taxation  to  which  their  propertv,  in 
common  with  the  property  of  individuals,  would  have  been  subject 
without  such  special  exemption." 

This  construction  of  the  charter  then  in  question  was  affirmed  by 
the  decision  of  this  court  in  State  v.  Gardner,  1  Zabr.  557. 

In  Camden  cfc  Amboy  R.  R.  Co.  v.  Hitligas,  3  Harr.  11,  the 
charter  provided  for  the  payment  to  the  State  treasurer  of  ten  cents 
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for  each  passenger  and  fifteen  cents  for  each  ton  of  merchandise  trans- 
ported on  the  road,  and  declared  "that  no  other  tax  or  impost  shall  be 
levied  or  assessed  upon  the  company."  It  will  be  observ  ed  that  here 
the  tax  to  be  paid  was  simply  a  franchise  tax,  to  be  determined  upon 
the  quantum  of  the  company  8  business.  The  court  nevertheless  held 
that  the  exemption  applied  to  all  taxes  of  whatever  kind,  whether 
upon  property  or  any  thing  else,  and  whether  for  State,  county  or 
tcwusnip  purposes.  This  ruling  was  reaffirmed  in  State  v.  Mansfield, 
3  Zabr.  510,  and  again  by  this  court  in  State  v.  Hancock,  6  Vr.  537, 
as  available  for  the  protection  from  taxation  of  all  property  suitable 
and  proper  for  carrying  into  execution  the  powers  granted  to  the  com- 
pany. In  State  v.  Brannin,  3  Zabr.  484,  the  exemption  was  applied 
to  taxation  upon  the  capital  stock  of  the  company  in  the  hands  of  its 
stockholders.  In  State  v.  Bendy,  3  Zabr.  532,  and  McOavish  v.  State, 
5  Vr.  509,  the  court,  in  construing  section  15  of  the  charter  of  the 
Morris  and  Essex  Railroad  Company  and  the  supplement  of  1865,  held 
that  each  of  these  provisions  exempted  the  property  of  the  company, 
and  also  its  stock  in  the  hands  of  its  stockholders  from  taxation, 
although  the  contingency  on  which  the  tax  prescribed  was  to  be  paid 
by  the  company  had  not  happened.  The  decisions  of  the  Federal 
supreme  courts  are  of  the  same  import.  In  a  series  of  cases,  that  tri- 
bunal, which  makes  the  law  on  that  subject,  has  decided  that  where  a 
corporation  has  a  contract  for  the  commutation  of  taxes  on  any  consider- 
ation whatever,  a  statute  levying  a  tax  of  a  greater  amount  or  upon  a 
different  principle  than  is  expressed  in  the  contract,  either  upon  its 

Property  or  business  or  upon  its  stock,  is  in  conflict  with  the  Federal 
constitution.  Gordon  v.  Appeal  Court,  3  How.  133  ;  Dodge  v.  Wool- 
sey,  18  id.  331 ;  Wilmington  R.  It.  Co.  v.  Reade,  13  Wall.  264 ;  Far- 
rington  v.  Tennessee,  95  U.  S.  679,  and  cases  cited  in  Cooley  Tax. 
69,  note. 

The  terms  in  which  the  contract  in  this  instance  is  expressed  —  that 
the  tax  on  the  cost  of  the  road  shall  be  "  in  lieu  and  satisfaction  of  all 
other  taxation  or  imposition  whatsoever  by  or  under  the  authority  of 
this  State  or  any  law  thereof  "  —  are  so  comprehensive  and  explicit  as 
not  to  admit  of  qualification  or  limitation  by  construction.  And  so 
long  as  the  Federal  courts  continue  to  uphold  the  power  of  the  legisla- 
ture to  make  contracts  with  respect  to  the  exercise  of  the  sovereign 
power  of  taxation,  the  courts  must  give  effect  to  the  language  in  which 
the  legislature  has  made  the  contract. 

Contracts  of  this  description  are  intrinsically  prospective.  They  are 
usually  inserted  in  the  charter  which  creates  the  corporation,  and  nave 
relation  to  property  and  rights  which  may  be  acquired  in  the  future 
under  such  powers  as  the  corporation  may  possess  and  apply  to  tax- 
ation from  time  to  time  as  taxes  are  assessed. 

They  are  universally  regarded  as  contracts  with  the  corporation  per- 
sonally. The  Morris  ana  Essex  Railroad  Company  was  constituted  a 
corporation  by  the  first  section  of  its  charter.  All  the  legislative  pro- 
visions that  follow,  whether  in  the  charter  or  the  supplements  to  it,  are 
either  grants  of  power  and  franchises,  or  restrictions  upon  power  and 
franchises  previously  granted,  or  prescriptions  of  the  manner  in  which 
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the  corporation  so  formed  shall  exercise  its  franchises  and  perform  its 
functions.  Mr.  Kyd,  in  his  definition  of  a  corporation,  defines  it  as  a 
body  having  perpetual  succession  under  an  artificial  form,  and  vested 
with  the  capacity  of  exercising  the  powers  conferred  upon  it  either  at 
the  time  of  its  creation  or  at  any  subsequent  period  of  its  existence.  1 
Kyd  Corp.,  13  ;  1  Morawetz  Corp.,  §  1 ;  Ang.  &  Ames  Corp.,  §§  2-4. 

In  the  grant  of  additional  franchises  there  is  no  new  creation  of  a 
corporate  body.  The  legislature  may  make  an  additional  grant  of  fran- 
chises or  take  away  some  of  the  franchises  previously  conferred  ;  but 
the  ideal  artificial  person  originally  created  will  remain  with  increased 
or  diminished  powers  until  it  expires  by  its  own  limitation  or  is 
extinguished  by  legislative  authority. 

Nor  is  the  operation  of  the  act  of  1865  controlled  or  qualified  by  the 
fact  that  the  supplements  to  the  charter  after  the  date  of  that  act  are 
repealable.  In  the  opinion  of  the  supreme  court  of  this  State,  and  of 
this  court,  in  State,  M.  cfe  E.  R.  Co.  pros.,  v.  Commissioner,  8  Vr. 
221-236 ;  9  id.  472-480,  it  was  held  that  the  supplement  to  a 
repealable  charter  must  partake  of  the  character  of  the  cnarter  to  which 
it  is  a  supplement,  and  hence  be  of  itself  repealable.  But  a  different 
view  was  adopted  in  the  supreme  court  of  the  United  States.  The 
learned  judge  who  delivered  the  opinion  in  that  court  conceded  that 
the  charter  of  the  company  and  the  supplement  of  1836  were  repeal- 
able,  but,  nevertheless,  held  the  third  section  of  the  act  of  1865  to  be 
effective  to  create  a  contract  with  the  company  on  the  subject  of 
taxation.  New  Jersey  v.  Yard,  95  U.  S.  104-113.  The  principle  of 
that  decision  is  that  the  legislature  may  grant  to  a  corporation  two 
classes  of  rights  and  franchises,  those  over  which  it  retains  control  to 
modify  or  withdraw  by  alteration  or  repeal,  and  those  which  are 
embodied  in  a  contract  and  hence  incapable  of  alteration  or  repeal,  and 
that  under  such  circumstances  the  legislative  control,  by  alteration  or 
repeal,  is  exercisable  only  upon  the  charter  rights  and  privileges  over 
which  such  power  is  retained.  Hence,  though  the  charter  and  supple- 
ments may  be  altered  or  repealed,  the  contract  on  the  subject  of  taxation 
will  stand  and  be  efficient  with  respect  to  such  rights  and  franchises  as 
are  allowed  to  remain  in  the  company.  The  principle  applies  as  well  to 
supplements  after  the  act  of  1865  as  to  those  legislative  grants  of  fran- 
chises which  preceded  that  act,  for  the  whole  of  this  legislation,  with 
respect  to  its  binding  force,  is  of  the  same  character,  and  the  contract 
in  the  act  of  1865,  that  the  State  will  accept  from  the  company  a  per- 
centage on  the  cost  of  the  road  in  lieu  and  satisfaction  of  all  other 
taxation,  applies  as  well  to  franchises  and  property  acquired  after  the 
act  of  1865  as  to  those  previously  granted.  We  cannot  conclude  other- 
wise without  coming  in  conflict  with  the  decision  of  the  Federal  court. 

The  status  of  the  Delaware  and  Lackawanna  Railroad  Company  is 
different  in  some  respects,  and  the  immunity  from  taxation  granted  to 
it  is  not  identical  in  every  feature  with  that  possessed  by  the  other  com- 
pany. It  is  a  corporation  of  another  State.  The  legislature  may  grant 
to  a  foreign  corporation  power  to  exercise  its  franchises  or  independent 
powers  in  the  nature  of  corporate  franchises  within  the  State,  without 
making  it  a  domestic  corporation.  Railroad  Co.  v.  Harris,  12  Wall. 
Vol.  UL— 40 
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65 ;  Railway  Co.  v.  Whiton,  13  id.  271-284 ;  State,  Lehigh  Valley  R. 
R.  Co.,  y.  Mutcfder,  13  Vr.  461 ;  In  re  Tovmsmd,  39  N.  Y.  171.  In 
such  cases  the  foreign  corporation  will  take,  under  legislative  sanction, 
those  rights  only  which  are  within  the  expressed  terms  of  the  grant 

The  morris  and  Essex  Railroad  Company  is  a  corporation  of  this  State. 
The  railroad  it  was  authorized  to  build  and  operate  was  intended  merely 
for  local  accommodation.  The  immunity  from  taxation  it  possessed  was 
granted  to  it  as  a  corporation,  and  was  personal  to  it  in  its  corporate 
capacity.  It  extended  to  all  properties  it  might  own,  suitable  and 
proper  for  carrying  into  execution  the  powers  it  possessed,  and  applied 
to  its  stockholders  as  well  as  to  the  company's  property  and  franchises. 
The  Delaware,  Lackawanna  and  Western  Railroad  Company  is  a  foreign 
corporation,  whose  operations  and  business  are  chiefly  in  other  States. 
The  act  of  1869  evinces  no  purpose  to  create  it  a  corporation  of  this 
State,  or  to  confer  upon  it  an  immunity  from  taxation  co-extensive  with 
its  corporate  powers.  Immunity  from  taxation  is  granted  to  it,  not  as 
a  corporation,  but  as  lessee,  and  with  respect  to  the  use,  possession  and 
enjoyment  of  the  property,  things,  franchises,  rights  and  powers  "by 
said  lease  and  contract  leased  and  demised "  to  it,  and  is,  therefore, 
limited  to  such  rights  and  property  as  it  took  and  holds  as  lessee,  and 
upon  a  construction  of  the  lease,  strictissimi  juris. 

The  lease  is  aptly  styled  in  the  act  of  1869  a  lease  and  contract,  and 
it  partakes  of  the  character  of  both  —  a  lease  so  far  as  it  is  a  grant  and 
demise  of  property  and  franchises,  and  a  contract  with  respect  to  the 
covenants  of  the  parties  inter  8ese.  The  act  of  1869  validated  and 
confirmed  the  lease  as  a  grant  and  demise  of  franchise  and  property, 
and  validated  the  covenants  of  the  parties  inter  sese. 

The  subject-matter  of  the  demise  as  expressed  in  the  lease  is  the  com- 
pany's railroads  and  appendages,  together  with  the  franchises,  immunities, 
rights,  powers  and  privileges  which  had  been  or  might  be  granted  to  or 
conferred  upon  the  lessor,  and  also  its  personal  property,  consisting  of 
fixtures,  rolling  stock  and  equipment,  and  all  other  property,  real, 
personal  or  mixed,  belonging  to  the  lessor. 

The  grant  and  demise  apply  to  such  franchises  as  the  State  conferred, 
or  might  thereafter  confer,  nominatim  upon  the  Morris  and  Essex 
Railroad  Company,  but  no  further.  This  is  the  grant  and  demise 
validated  and  confirmed  by  the  act  of  1869. 

At  that  time  the  Morris  and  Essex  Railroad  Company  was  possessed 
of  the  franchises  necessary  for  the  construction  and  operation  of  its 
road  between  Phillipsburg  and  Hoboken,  and  the  Boonton  branch,  with 
power  to  build  a  bridge  over  the  Delaware  river  at  Phillipsburg,  and  to 
construct  docks,  wharves  and  piers  at  Hoboken,  and  to  acquire  at  that 
point  such  lands  and  real  estate  as  might  be  necessary  for  those  struc- 
tures, and  for  passengers,  car  and  store-houses,  and  for  the  convenient 
transaction  of  its  business.  The  supplements  after  that  date  authorized 
changes,  so  as  to  carry  the  railroad  through  Bergen  Hill  by  an  open  cut 
instead  of  a  tunnel,  and  the  construction  of  snort  brandies  from  the 
Boonton  branch  in  Passaic  county — works  that  were  adjuncts  to  the 
railroad  the  company  were  previously  authorized  to  construct  and 
operate.     Under  the  terms  of  the  act  of  1869,  the  lessee  company  is 
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entitled  to  the  use  and  enjoyment,  under  legislative  sanction,  of  all 
soch  rights  and  franchises  as  have  been  so  conferred  upon  the  Morris 
and  Essex  Eailroad  Company,  and  upon  these  franchises  and  the  prop- 
erty acquired  under  them,  immunity  from  taxation  was  granted.  The 
kn^nage  of  the  act  of  1869  will  allow  no  other  construction.  But 
with  respect  to  powers  granted  to  railroad  corporations  by  general  laws, 
such  as  the  acts  of  1877  and  1878— P.  L.  1877,  p.  48;  P.  L.  1878,  p.  179— 
property  acquired  under  these  acts  —  not  being  property  taken  or  held 
uoder  the  lease — is  not  within  the  validating  act,  and  consequently 
immunity  from  taxation  thereon  is  not  granted  by  that  act. 

A  like  limitation  must  be  applied  to  immunity  from  taxation  upon 
the  rolling  stock,  equipment  and  other  property  with  which  the  road 
is  operated  and  its  business  is  conducted.  Such  immunity  will  extend 
only  to  property  of  that  description,  which  the  Delaware,  Lackawanna 
and  Western  Eailroad  Company  has  taken  and  holds  as  lessee.  The 
covenant  of  a  landlord  in  the  lease  of  a  farm  stocked  and  fitted  out  to 
pay  the  taxes  on  the  premises  demised  will  not  include  utensils  and 
implements  brought  on  it  by  the  tenant,  though  they  may  be  suitable 
and  proper  and  even  indispensable  for  the  profitable  cultivation  of  the 
premises.  The  State's  grant  cannot  have  a  broader  construction.  Roll- 
ing stock,  equipment  and  other  property  used  by  the  company  in  operat- 
ing the  railroad  and  in  its  business  connected  therewith,  not  taken  and 
held  by  it  under  the  lease  and  in  the  capacity  of  lessee,  is  not  within 
the  grant  of  immunity  from  taxation. 

In  stating  the  contract  on  the  subject  of  taxation  I  have  made  no 
mention  of  the  means  by  which  the  cost  of  the  road  should  be  ascer- 
tained. Neither  the  charter  nor  the  act  of  1865  provides  that  the  tax 
shall  be  paid  on  a  reported  cost  of  the  road  by  the  company.  In  fact 
the  eost  of  roads  in  charters  like  the  charter  of  this  company  has  been 
ascertained  for  the  purpose  of  taxation  by  reports  made  under  section 
51  of  the  general  act.  Kev.  916.  Such  a  provision,  even  if  inserted 
in  die  charter,  would  not  conclude  the  State.  The  State  may  alter 
modes  of  procedure  which  do  not  affect  the  substantial  rights  of  parties 
under  the  contract,  and  a  change  in  this  respect  would  not  impair  the 
obligation  of  the  contract  BaUey  v.  Magwire,  22  Wall.  215 ;  Sinhmg 
Fund  Oases,  99  U.  S.  700 ;  United  Companies  v.  Welden,  18  Vr.  59. 
This  matter  is  wholly  within  legislative  discretion. 

The  tax  required  to  be  paid  upon  the  cost  of  the  road  is  a  tax  such 
as  the  commissioners  of  railroad  taxation  may  assess,  and  it  is  possible 
that  the  act  of  1884  and  the  supplement  of  1885  — P.  L.  1885,  p.  * 
401  —  are  adequate  to  enable  the  commissioners  to  ascertain  and  lay  a 
tax  of  this  description.  No  application  has  been  made  to  refer  the 
assessment  back  to  the  commissioners  for  correction  in  this  respect. 
Nor  does  it  appear  in  the  depositions  that  the  assessment  has  been 
made  upon  any  property  for  which  either  of  these  companies  is  taxable. 
The  depositions  were  taken  under  an  arrangement  between  counsel  for 
the  single  purpose  of  obtaining  a  construction  of  the  several  acts  of 
the  legislature  which  have  been  considered.  Nothing  appears  on  the 
record  except  an  assessment  of  taxes  against  the  Morns  and  Essex 
Railroad  Company  on  property  used  for  railroad  purposes. 
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On  this  record  the  judgment  should  be  affirmed.  The  record  will 
be  retained  to  allow  the  attorney-general  to  make  any  application  on  the 
subject  that  he  thinks  advisable. 

Dixon,  J.  I  concur  in  the  decision  of  this  court  that  the  statute 
approved  March  23,  1865  —  P.  L.  1865,  p.  555  —  and  the  assent 
thereto,  filed  April  24,  1865,  formed  a  contract  between  New  Jersey 
and  the  Morris  and  Essex  Railroad  Company,  the  obligation  of  which 
no  State  law  could  impair,  and  that,  by  force  of  the  lease  made 
December  10,  1868,  and  the  statute  approved  February  9,  1869  — 
P.  L.  1869,  p.  28  —  to  ratifv  and  confirm  said  lease,  all  the  rights 
of  the  Morris  and  Essex  Railroad  Company  under  its  contract  with 
New  Jersey  to  the  Delaware,  Lackawanna  and  Western  Railroad 
Company. 

The  next  inquiry  presented  relates  to  the  scope  of  the  contract.  Its 
terms  are  that  a  certain  tax  to  be  paid  by  the  company  shall  be  in  lieu 
and  satisfaction  of  all  other  taxation  or  imposition  whatsoever,  by  or 
under  the  authority  of  this  State,  or  any  law  thereof ;  and  the  exact 
question  to  be  decided  is,  what  taxation  or  imposition  is  to  be  prevented 
or  satisfied  by  payment  of  the  stipulated  tax ) 

In  my  judgment  the  taxation  or  imposition  intended  was  such  as 
otherwise  might  have  been  levied  upon  the  company  as  it  then  existed, 
endowed  with  the  powers  and  capacities  which  it  then  possessed. 

The  contract  cannot  reasonably  be  limited  to  the  property,  stock 
and  business  which  the  company  then  had,  because,  under  that  rule, 
such  contracts  in  original  charters,  where  they  are  commonly  found, 
would  be  meaningless,  for,  of  course,  there  would  be  no  stock,  busi- 
ness or  property  to  which  they  could  apply. 

On  the  other  hand,  the  contract  should  not  be  extended  to  powers 
and  capacities  conferred  after  the  contract,  for  reasons  which  to  me 
seem  cogent.  It  is  not  claimed  that,  by  the  statute  of  1865,  the  State 
became  bound  to  make  any  further  grant  to  the  Morris  and  Essex 
Railroad  Company  or  its  assigns.  Undoubtedly  the  State  was  left  at 
perfect  liberty  to  do  as  it  might  choose  in  that  respect.  Hence,  if  we 
hold  that  the  contract  of  1865  embraced  the  powers  and  capacities  that 
might  afterward  be  delegated  to  the  company,  we  must  hold  that, 
although  the  State  was  under  no  obligation  to  bestow  further  powers 
or  capacities,  yet  it  had  bound  itself  that,  if  any  such  were  bestowed, 
one  of  the  terms  of  bestowal  should  be  to  relieve  the  company  from 
'  taxation  in  their  exercise.  An  obligation  of  this  nature  between  par- 
ties situated  toward  each  other  as  were  the  State  and  this  company 
would  be  most  remarkable.  The  company,  if  it  expected  to  ask  further 
grants  from  the  State  —  and  only  on  the  hypothesis  that  it  did,  can 
these  grants  be  supposed  to  have  been  within  its  contemplation  in  mak- 
ing this  contract — would  scarcely  desire  to  set  up  a  barrier  which 
might  prevent  the  State  from  conceding  the  favors ;  and  the  legislature 
of  1865  must  have  foreseen  that  any  subsequent  legislature,  having 
favors  to  give,  would  itself  define  the  conditions  of  its  gift.  A  con- 
tract between  the  company  and  the  legislature  of  1865  that,  if  any  sub- 
sequent legislature  should  desire  to  give  any  thing  to  the  company,  it 
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shoold  be  compelled  to  give  more  than  it  was  willing  to  give,  would 
manifestly  be  nugatory,  S  not  absurd,  and  its  existence  is  not  to  be 
credited.  Whether  th%  company  is  exempted  from  the  prerogative  of 
taxation  in  the  exercise  of  powers  and  capacities  granted  to  it  after  the 
contract  of  1865,  should  be  ascertained,  not  by  the  terms  of  that  con- 
tract, but  by  the  just  interpretation  of  the  laws  under  which  the  grants 
were  made.  Suppose  these  laws  expressly  declared  that  the  company, 
in  the  exercise  01  all  powers  under  them,  should  be  subject  to  taxation 
at  legislative  discretion ;  would  any  one  pretend  that  the  company 
might  accept  the  benefit,  and  repudiate  the  .burden  ?  If  not,  it  must 
be  because  each  legislature  can  fix  the  terms  of  its  own  grant,  and  the 
company  must  take  t]^  grant  with  the  terms,  or  else  take  nothing. 

We  come  then  to  consider  the  laws  affecting  the  company  passed 
after  the  contract.  And  of  these,  as  of  all  laws  creating  corporate 
privileges,  it  must  be  remembered  that  by  no  implication  can  they 
derogate  from  the  sovereign  power  to  tax ;  express  terms  are  necessary 
for  that  purpose.  The  only  enactment  having  any  appearance  of  con- 
tracting with  the  company  for  exemption  from  taxes  is  that  approved 
March  5,  1867— P.  L.  1867,  p.  144.  This  statute  authorizes  the 
company  to  increase  its  capital  stock  to  any  amount  not  exceeding 
$10,000,000,  to  straighten  its  railroad,  reduce  the  grades  thereof,  and 
make  the  necessary  sidings  and  facilities  for  railroad  purposes,  and 
then  adds  section  3,  as  follows:  "And  be  it  enacted,  that  no  tax  by  or 
under  the  authority  of  this  State  shall  be  imposed  upon  any  propertv 
purchased,  held  or  u,sed  by  said  company  for  the  purpose  of  their 
charter,  or  any  of  the  supplements  thereto,  except  the  tax  of  one- half 
of  one  per  centum  on  the  cost  of  their  road,  which,  by  the  said  charter 
and  the  supplement  thereto,  approved  on  the  23d  day  of  March,  1865, 
was  required  to  be  paid  by  said  company  in  lieu  of  all  other  taxes,  any 
act  to  the  contrary  notwithstanding." 

The  question  is,  was  this  a  contract  or  an  act  of  legislation  only  ?  I 
deem  it  the  latter,  for  the  following  reasons : 

First.  There  is  always  a  strong  presumption  that  a  statute  is  an  act 
of  legislation  and  not  a  contract. 

Second.  This  presumption  is  intensified  in  the  present  case  by  the 
fact  that  when  contracting  with  the  Morris  and  Essex  Railroad  Com- 
pany by  the  statute  of  1865,  the  State  had  carefully  cast  its  agreement 
mto  the  form  of  a  contract  by  making  a  written  offer  on  one  side  and 
requiring  a  written  acceptance  on  the  other,  while  the  statute  of  1867 
retains  the  form  of  a  law  merely. 

Third.  There  was  no  consideration  to  support  any  legal  obligation 
on  the  part  of  the  State ;  there  was  no  dispute  pending ;  no  right  was 
surrendered  by  the  company ;  no  duty  was  imposed  by  the  State  ;  the 
statute  of  1867  is  simply  an  enlargement  of  tne  company's  privileges, 
of  which  it  might  or  might  not  avail  itself  at  its  pleasure. 

Fourth.  This  provision  in  the  statute  of  1867,  regarded  as  legislation 
only,  could  have  due  effect  in  saving  the  company  from  all  taxes  under 
existing  laws,  whether  the  taxes  were  such  as  the  contract  of  1865  pre- 
cluded or  not ;  hence  it  need  not  be  adjudged  a  contract  in  order  to 
make  it  operative. 
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I  find,  therefore,  no  contract  between  the  State  and  the  Morris  and 
Essex  Railroad  Company  which  exempts  from  the  taxing  power  that 
company  or  its  assigns  in  the  exercise  of  any  pfwer  or  capacity  granted 
after  the  act  of  March  23,  J  865.  And  whatever  property  that  company 
or  the  Delaware,  Lackawanna  and  Western  Railroad  Company  as  its 
lessee  possessed  in  1884,  which  had  been  acquired  by  the  exercise  of 
powers  or  capacities  conferred  after  March  23, 1865,  should  be  deemed 
subject  to  taxation  under  the  railroad  taxation  act  of  1884. 

So  far  as  the  judgment  of  the  supreme  court  holds  to  the  contrary,  it 
should  be  reversed. 


NEW  YORK  COURT  OF  APPEALS. 


Ferdon,  AppPt,  v.  Canfield,  RespH* 

January  18,  1887. 

The  assignment  by  a  father  of  a  policy  of  insurance,  which  is  made  parable  im 
his  children,  as  collateral  security  for  a  loan  to  him,  is  invalid,  and  does  not 
affect  a  subsequent  assignment  of  the  same  by  the  childern. 

Appeal  from  iudgment  of  general  term,  first  department,  reversing 
a  judgment  of  the  special  term  in  favor  of  plaintiff. 

Andrew  Fallon,  for  appellant.     Osoar  Frisbie^  for  respondent. 

Rapallo,  J.  Although  the  life  of  Samuel  W".  Canfield  was  the  life 
insured  by  the  policy,  he  was  not  the  party  assured  thereby.  His  life  was 
the  subject  of  the  insurance,  but  the  contract  does  not,  on  its  face,  purport 
to  have  been  made  either  with  him  or  for  his  benefit ;  nor  does  he  appear  to 
have  had  any  interest  therein  which  he  could  assign.  The  policy  recites 
that  in  consideration  of  the  representations  made  in  the  applica- 
tion therefor  and  of  the  sum  of  $1,009.25,  payable  in  advance,  by- 
Catharine  E.  Canfield  and  six  others,  children  of  the  said  Samuel  W. 
Canfield,  who  are  expressly  declared  to  be  the  assured,  and  of  the  semi- 
annual payment  of  a  like  premium,  the  society  assures  the  life  of  the 
said  Samuel  W.  Canfield  in  the  amount  of  $25,000,  and  promises  to 
pay  the  amount  of  said  assurance  to  the  said  seven  named  children  in 
equal  shares  in  sixty  days  after  due  notice  and  satisfactory  proof  of  the 
death  of  said  person  whose  life  is  assured. 

Under  this  contract  it  is  impossible  to  see  how  any  assignment  by 
the  person  whose  life  is  insured  can  affect  the  rights  of  the  parties  to 
whom  the  amount  of  insurance  is  by  the  terms  of  the  policy  made  pay- 
able, and  who  are  therein  declared  to  be  the  parties' by  whom  the  pre- 
miums are  payable  and  to  be  the  parties  assured. 

Theplaintiifs  claim  under  an  assignment  of  this  policy  made  by 
Samuel  W.  Canfield  to  their  testator  as  collateral  security  for  money 
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loaned  by  him  to  Canfield,  and  the  defendant  claims  under  an  assign- 
ment of  the  same  policy  from  the  children,  who  are  therein  described 
as  the  assured.  No  facts  appear  either  in  the  findings  or  the  evidence 
disclosing  any  equities  on  the  part  of  the  plaintiffs  outside  of  the  title 
claimed  by  them  under  the  assignment  by  Samuel  W.  Canfield  to  their 
testator,  and  we  are  unable  to  perceive  any  foundation  for  their  claim. 
The  contract  of  the  Equitable  Assurance  Society  was  not  with  Samuel 
W.  Canfield,  but  by  its  express  terras  was  with  the  assured,  viz.:  his 
children. 

The  claim  is  made  in  the  points  of  the  counsel  for  the  appellant  that 
by  the  terms  and  conditions  of  the  policy  —  which  was  on  the  Tontine 
plan  —  in  case  Samuel  W.  Canfield  should  be  living  at  the  time  of  the 
maturity  of  the  policy  the  amount  due  was  payable  to  him  personally. 
We  are  unable  to  find  any  thing  to  that  effect.  The  provision  as  to 
payment  before  death  was,  that  upon  the  completion  of  the  Tontine 
period  the  legal  holder,  or  holders,  of  the  policy  should  be  entitled,  at 
their  option,  to  withdraw  in  cash  the  policy's  share  of  the  fund.  The 
only  provision  under  which  it  could  be  claimed  that  Samuel  W.  Can- 
field  might  in  any  event  be  entitled  to  draw  any  thing  is  a  subordinate 
one  to  the  effect  that  the  legal  holder  or  holders  of  the  policy,  on  the 
completion  of  the  Tontine  period,  might  at  their  election,  instead  of 
withdrawing  their  share  of  tne  Tontine  fund,  continue  the  assurance  for 
the  original  amount  and  apply  their  entire  Tontine  dividend  to  the  pur- 
chase of  an  annuity  to  reduce  the  future  premiums,  and  that  if  in  any 
year  the  amount  derived  from  such  annuity,  together  with  the  annual 
dividend  on  the  policy,  should  exceed  the  amount  of  premium  due,  the 
excess  shonld  be  paid  in  cash  to  the  said  Samuel  W.  Canfield  or  assigns. 
It  can  easily  be  surmised  how  the  name  of  Samuel  W.  Canfield,  instead 
of  the  assured,  happened  to  be  inserted  in  this  clause,  but  it  is  quite 
unimportant  to  consider  that  matter,  inasmuch  as  the  contingency 
provided  for  never  occurred. 

The  counsel  for  the  appellant  also  claim  that  the  alleged  assignments 
from  the  assured  to  the  defendant  in  this  action  were  incomplete  and 
in  some  respects  invalid.  But  these  objections,  if  well  founded,  do  not 
help  the  case  of  the  plaintiffs.  If  the  defendant  has  not  a  valid  assign- 
ment of  the  interests  of  the  assured  the  fund  belongs  to  them,  but  this 
does  not  improve  the  plaintiff's  title. 

The  order  of  the  general  term  should  be  affirmed  and  judgment 
abeolote  rendered  against  the  plaintiffs  on  their  stipulation,  with  costs. 

All  concur. 

Order  affirmed. 

The  f ollowing  is  the  opinion  at  general  term . 

Beady,  J.  The  Equitable  Assurance  Society  of  the  United  States 
issued,  on  the  17th  of  October,  1873,  a  policy  of  insurance  on  the  Ton- 
tine savings  time  plan,  upon  the  life  of  Samuel  W.  Canfield,  for  the 
sum  of  $25,000,  by  the  terras  of  which  the  premium  of  $1,009.25  was 
to  be  paid  annually  during  the  continuance  of  the  policy,  and  the  society 
agreed  and  promised  to  pay  the  amount  of  the  assurance  to  the  chil- 
dren of  Canfield,  who  were  named  in  it,  share  and  share  alike,  upon 
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the  proper  proofs  of  death  ;  and  further,  that  uoon  the  completion  of 
the  Tontine  period,  provided,  if  the  policy  shoula  not  have  terminated 
previously  by  lapse  or  death,  to  give  the  legal  holder  of  the  policy  cer- 
tain options. 

On  the  17th  day  of  November,  1873,  Canfield  obtained  a  loan  of 
$3,000  from  John  W.  Ferdon,  and  assigned  to  him  the  policy  as  collat- 
eral security  for  that  sura  with  interest,  and  notice  of  such  assignment 
was  given  to  the  insurers.  Subsequently,  and  in  the  year  1877,  before 
the  expiration  of  the  Tontine  period,  the  policy  was  assigned  by  the 
children  named  in  it,  and  by  the  insured,  to  the  defendant  herein,  and 
possession  of  it  given  him.  On  the  17th  day  of  August,  1883,  the 
policy  became  due  according  to  its  terms,  and  the  first  assignee,  Fer- 
don, sought  to  get  the  amount  from  the  society  and  made  a  demand  for 
it,  but  payment  was  refused,  and  he  thereupon  commenced  an  action  in 
this  court  to  compel  payment.  The  defendant  also  commenced  an 
action  against  the  society  to  compel  payment  to  him,  and  the  society 
thereupon  instituted  proceedings  to  relieve  themselves  by  payment  of 
the  sum  into  court,  leaving  tne  disputants  to  settle  the  controversy 
between  themselves. 

The  defendant  upon  the  trial  testified  that  he  took  the  assignment  of 
the  policy  in  June,  1877,  and  paid  all  the  premiums  after  that  date. 
The  insured  then  testified  that  when  the  policy  was  assigned  to  the 
defendant  it  was  delivered  to  him ;  and  the  defendant  then  stated  that 
he  had  possession  of  the  policy  all  the  time  he  was  paying  the  pre- 
miums. He  had  previously  said  that  when  the  assignment  was  exe- 
cuted by  the  insured,  over  $6,000  had  been  paid  to  the  assignor  by 
him. 

No  proof  was  offered  to  show  that  Ferdon,  the  first  assignee,  had 
made,  or  offered  to  make,  any  payment  of  any  of  the  premiums,  but  the 
defendant  offered  to  show,  by  one  of  the  children  of  the  insured  and 
assignor,  that  in  a  conversation  she  had  with  him,  he  surrendered  to 
her,  for  her  father,  the  policy  in  controversy,  stating  that  it  was  not  of 
any  benefit  to  him,  as  the  premiums  were  not  paid,  and  would  not  be, 
if  they  were  not  paid.  This  evidence  was  objected  to  because  she  was 
one  oi  the  assignors  and  rejected.  Nevertheless,  it  appears,  as  we  have 
6een,  that  the  defendant  had  possession  of  the  policy  and  paid  the 
premiums  for  several  years,  and  np  to  this  maturity  on  the  Tontine 
plan. 

The  question  to  be  considered  on  this  appeal,  as  eliminated  by  the 
facts  and  circumstances  detailed,  is,  therefore,  whether  the  assignment 
of  the  policy  to  Ferdon  by  the  insured  alone,  accomplished  a  valid 
transfer  of  the  policy  alad  the  benefits  to  be  derived  from  it,  or  to  state 
the  question  differently,  whether  the  society  having  promised  to  pay  to 
the  children  of  the  insured,  an  assignment  of  the  policy  by  the  insured 
alone  would  deprive  them  of  the  policy  and  its  benefits. 

The  only  cases  bearing  on  this  question  which  has  been  found  after  a 
somewhat  elaborate  search,  are  those  of  Bickerton  v.  Jacques,  decided 
in  this  department,  and  reported  in  28  Hun,  119,  and  Ruppert  v.  Union 
Mutual  Ins.  Co.,  7  Rob.  155. 

In  the  first  case  it  appeared  that  one  Henry  R.  Jacques  procured  a 
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policy  of  insurance  upon  his  life  for  $2,000,  payable,  upon  his  death,  to 
Lis  sister  Elizabeth.  She  died  during  his  life-time.  Thereupon  he  sur- 
rendered the  policy  and  took  another  for  the  same  amount  payable, 
upon  his  death,  to  nis  nephew  David.  He  retained  the  policies  in  his 
possession,  paying  the  premiums  falling  due  upon  the  first  one,  and 
allowing  the  dividends  declared  upon  the  secona  to  be  applied  to  the 

Syment  of  the  premiums  accruing  upon  it.  The  administrator  of 
izabeth  Jacques,  for  whose  benefit  the  first  policy  was  obtained,  denied 
the  right  of  the  insured  to  make  the  surrender  of  the  first  policy,  and, 
therefore,  of  David  Jacques  to  the  benefit  to  be  derived  from  the  sec- 
ond policy.  The  learned  justice,  in  examining  the  question  presented, 
said  that  no  decisive  authority  had  been  found  by  him,  the  cases  affect- 
ing the  right  of  aperson  obtafningthe  policy  to  surrender  it  and  receive 
another  in  a  different  manner,  having  generally  arisen  under  the  stat- 
ute for  the  benefit  of  the  widow  and  children,  and  which  were  not 
applicable  to  the  controversy,  because  the  statute  was  not  broad  enough 
to  include  them.  And  the  learned  justice  determined  that  the  transac- 
tion should  be  governed  by  the  intention  of  the  person  obtaining  the 
insurance,  so  far  as  it  was  capable  of  being  gathered  from  the  attend- 
ing circumstances,  and  held  that  the  insurer  did  not  intend  to  place  the 
insurance  irrevocably  beyond  his  control,  because  he  paid  the  pre- 
miums upon  it  and  retaiued  possession  of  the  policy  himself.  The 
learned  justice  thought  that  the  primary  and  substantial  purpose  of 
the  insured  was  to  secure  the  means  of  sustaining  his  sister  alter  his 
own  decease,  and  as  that  purpose  was  defeated,  he  was  at  liberty  to 
deal  with  the  insurance  as  he  himself  deemed  to  be  proper,  and  the 
conclusion  arrived  at  was  that  the  administrator  of  Elizabeth  was  not 
entitled  to  any  portion  of  the  moneys  springing  out  of  the  policy. 

In  the  secona  case  cited  the  pleadings  and  evidence  established  that 
Valentine  Ruppert  procured  an  insurance  of  $2,000  upon  his  own  life 
for  the  benefit  of  his  three  children,  naming  them,  which  sum  was  to 
be  paid  to  the  insured  or  his  executors,  administrators  or  assigns,  and 
that  Ruppert  by  his  last  will  and  testament  gave  and  devised  the  policy 
of  insurance  in  question  to  his  executors  in  trust  for  certain  purposes. 
The  question  presented  was  whether  the  children  named  in  the  policy 
did  or  did  not  take  a  vested  estate  or  interest  in  the  sum  insured  upon, 
and  by  the  delivery  of  the  policy  to  that  amount.  It  was  held  that  the 
children  and  not  the  executors  were  entitled  to  the  fund  in  question, 
and  the  executors  were  defeated  in  their  claim  therefor. 

In  this  case,  as  we  have  seen,  the  assignment  to  Ferdon  was  executed 
by  the  insured,  and  by  him  only.  By  the  terms  of  the  policy  nothing 
was  to  be  paid  to  the  insured  but  to  the  children,  and  Ferdon  took  the 
assignment  with  notice  of  the  character  of  the  agreement  made.  In 
addition  to  this  it  was  established  that  the  premium  was  paid  by  the 
subsequent  assignee,  whose  assignment  was  executed  not  only  by  the 
insured  but  by  the  children  for  whose  benefit  the  policy  was  secured, 
the  policy  being  in  his  possession  over  the  period  during  which  he  made 
the  payments  of  the  premiums,  and,  indeed,  up  to  the  time  of  the 
trial. 

The  value  of  the  assignment  to  Ferdon,  of  course,  if  it  had  any 
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value,  depended  upon  the  payments  of  the  premium  by  the  insured, 
which  from  the  time  of  the  assignment  to  the  defendants  were  not  made 
by  him,  and  it  may  be  inferred  from  the  facts  and  circumstances 
attending  the  relations  between  the  defendant  and  him  that  he  had  not 
the  means  to  pay.  If  the  beneficiaries  had  died,  under  the  authority 
of  Beckerton  v.  Jaeque*,  supra9  the  insured  would  have  the  right  to 
surrender  the  policy  and  change  it,  and,  therefore,  that  authority  estab- 
lished a  certain  degree  of  control  over  the  policy.  But  the  control  is 
regulated  by  the  intention  according  to  the  views  of  the  learned  justice 
who  delivered  the  opinion  in  that  case. 

The  intention  of  the  insured  in  relation  to  the  policy  herein  in  con- 
troversy was,  that  his  children  named  should  have  the  benefit  of  it,  and 
that  intention  has  not  been  departed  from  so  far  as  the  policy  itself  in 
its  form  is  concerned,  although  the  attempted  assignment  01  it  wonld 
indicate  an  intention  that  it  should  be  employed  in  payment  of  his 
obligations.  The  case  of  Rwppert  v.  Union  Mut.  Ins.  Co.,  8upra,  is 
accepted  as  the  better  solution  in  question  herein,  inasmuch  as  it  deter- 
mines the  right  of  the  assured,  i.  e.>  the  person  to  whom  payments 
under  the  policy  were  to  be  made,  to  the  benefit  of  the  insurance,  as 
vested  right  secured  by  the  policy.  This  seems  to  be  not  oulv  in 
accord  with  the  intention  of  the  insured,  but  the  necessary  result  from 
the  form  of  the  policy  itself,  with  regard  to  any  sum  that  might  become 
payable  under  its  provisions. 

For  these  reasons  it  is  thought  that  the  assignment  to  Ferdon  is, 
under  the  circumstances,  not  available  to  his  representatives,  and  that 
the  judgment  appealed  from  should  be  reserved  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Davis,  P.  J.,  concurs ;  Daniels,  J.,  dissents. 
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Central  Bank  v.  Earlet. 
October  4,  1886. 

Reserved  Point — Pacts  — Judgment  Non  Obstante  Veredicto. 

A  reserved  question  must  place  distinctly  upon  the  record  not  only  what  the 
point  reserved  is,  but  the  state  of  facts  out  of  which  it  arises,  otherwise  a  judg- 
ment non  obstante  veredicto  cannot  be  entered. 

There  are  three  ways  in  which  facts  arising  upon  the  evidence  can  find  their 
way  into  the  record  —  "  to- wit,"  by  the  finding  of  a  jury  which  is  a  special 
Terdict,  by  the  agreement  of  the  parties,  called  a  case  stated,  and  by  the 
certificate  of  the  court  contained  in  a  bill  of  exceptions ;  this  last  is  the  mode 
directed  by  the  statute  in  the  case  of  points  reserved. 

Error  to  the  court  of  common  pleas  of  Elk  county*.  The  facts  are 
sufficiently  stated  in  the  opinion. 

George  A.  Rathbttn,  A.  M.  Brown,  Thos.  C.  Lazear,  J.  McF. 
Carpenter,  Richard  A.  Kennedy,  for  plaintiff  in  error.  A  mort- 
gage, though  in  form*  a  conveyance,  is,  in  reality,  both  at  law  and 
eouity,  only  a  security  for  the  payment  of  money,  or  performance 
oi  other  collateral  contract.  Wilson  v.  Shoenberger,  31  Penn.  St.  295. 
In  Scott  v.  Sample,  5  Watts,  53,  the  only  question  was  whether  a  debt 
secured  by  a  mortgage  is  real  or  personal  estate.  Where  several  per- 
sons have  a  community  of  interest  in  an  estate,  one  cannot  acquire  an 
outstanding  title  or  buy  in  an  incumbrance  and  set  it  up  to  the  pre- 
judice of  his  co-tenants.  Weaver  v.  Wible,  25  Penn.  St.  270 ;  Lloyd 
v.  Lynch,  28  id.  419.  A  conveyance  to  one  of  several  tenants  in  com- 
mon shall  inure  to  the  benefit  of  all  who  come  in  under  the  same  title 
and  are  holding  jointly  or  in  common.  Vanhorn  v.  Fonda,  5  Johns. 
Ch.  409;  SmUey  v.  Dixon,  1  Penn.  439;  Davis  v.  King,  87 
Penn.  St  261.    See,  also,  Stems  v.  Corey,  53  Iowa,  708. 

John  O.  HaU,  Henry  Souther,  C.  H.  IPCauley,  Charles  B.  Farley, 
for  defendant  in  error.  The  principle  applies  as  between  Earley, 
Brickell  &  Hite  that  applies  to  oo-mortgagors,  to-wit :  that  as  between 
themselves  each  is  a  primary  debtor  for  his  own  third,  and  surety  only 
for  the  share  of  the  debt  owned  by  his  co-tenant.  Oearhart  v.  Jordan, 
1  Jones,  325;  WatsorCs  Appeal,  9  Norr.  430.  To  give  a  purchaser 
the  character  of  an  innocent  purchaser  without  notice  he  must  show 
payment  of  the  purchase-money  and  that  by  evidence  dehors  the  deed. 
Iloyde  v.  Lynch,  4  Casey,  419. 

Claek,  J.  This  action  of  partition  was  brought  in  the  common  pleas 
of  Elk  county,  by  0.  E.  Earley,  against  W.  B.  Brickell  and  P.  T.  Hite, 
to  recover  in  severalty  one-third  of  certain  lands,  situate  in  said  countv ; 
the  title  to  which  at  the  institution  of  the  suit  was  held  by  the  parties 
in  common.  The  Central  Bank  of  Pittsburgh,  having  afterward  acquired 
an  interest  in  the  property  by  purchase,  was  admitted  to  defend  and  the 
plea  of  non  tenent  vnsimvl  was  entered. 

The  verdict  of  the  jury  was.  for  the  plaintiff,  the  meaning  and  effect 
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of  which  is,  that  the  parties  hold  together  and  in  common,  as  set  forth 
in  the  declaration,  and  that  the  plaintiff  is  entitled  accordingly.  The 
verdict  was  taken,  however,  subject  to  the  opinion  of  the  court  on  the 
question  of  law  reserved,  whether  the  plaintiff  is  entitled  to  have  the 
undivided  one-third  part  of  the  lands  set  apart  to  him  in  severalty,  or 
one  undivided  ninth  part  only. 

The  facts  out  of  which  this  question  of  law  is  supposed  to  arise  are 
not  stated,  and  the  proper  determination  of  it  depends,  we  think,  wholly 
upon  the  facts.  Tne  contention  of  the  defendant  in  error  is,  that  the 
original  purchase  of  these  lands  by  Earley  was  as  a  trustee  for  Brickell, 
Hite,  Baldwin  and-himself ;  that  Baldwin's  interest  was  subsequently 
purchased  for  the  joint  benefit  of  the  others ;  that  the  unpaid  purchase- 
money,  secured  by  the  mortgage,  was,  as  between  themselves  in  fact,  a 
joint  indebtedness  of  the  four  purchasers  and  afterward  of  the  remain, 
mg  three;  and  that  the  $25,608.21,  paid  by  Earley  on  July  20,  1874, 
was  his  own  money.  Upon  this  assumption  of  the  facts,  it  is  argued 
that  Brickell,  Hite  and  Earley  were  inter  sese  primary  debtors  for  their 
own  third  of  the  purchase-money  only,  and  sureties  for  the  other  two- 
thirds  respectively ;  that  the  payment  made  by  Earley  of  his  own  money 
would,  in  equity,  be  applied  to  his  own  proper  debt,  rather  than  to  the 
debt  for  which  he  was  held  as  surety ;  and,  as  the  record  of  the  release 
and  of  the  proceedings,  under  which  the  Marshall's  sale  was  effected, 
gave  full  notice,  the  release  would  operate  as  a  discharge  of  the  undi- 
vided third  interest  in  the  land  which  at  the  time  he  himself  owned 
even  as  against  the  purchaser  at  that  sale. 

On  the  other  hand,  it  is  contended  by  the  plaintiffs  in  error  that 
Earley' s  original  purchase  was  on  his  own  account,  and  in  his  own  inter- 
est ;  that  the  mortgage  was  given  for  his  indebtedness ;  that  the  con- 
veyances to  Brickell  and  Hite  are  absolute  in  form,  contain  no  condition 
or  provision  imposing  any  share  of  this  burden  upon  them ;  that  the 
release  in  question  was,  therefore,  just  such  a  discharge  as  in  the  law 
Earley  was  oound  to  provide  for  the  benefit  of  his  grantees ;  and  as 
there  was  no  specific  application  of  the  money  at  the  time  to  any  par- 
ticular third  interest  in  the  property,  Earley  has  no  equity  which  would 
now  enable  him  to  apply  the  money  specifically  in  his  own  relief. 

The  only  bill  of  exceptions  in  this  case  is  to  the  ruling  of  the  court 
on  the  reserved  question,  and  that  it  is  plain  does  not  bring  up  the  testi- 
mony taken  at  the  trial.  We  cannot  draw  conclusions  of  fact  from  the 
evidence,  for  the  reason  that  the  evidence  is  not  before  us.  Every 
reservation  of  a  question  must  for  this  reason  place  distinctly  upon  the 
record,  not  only  what  the  point  is,  which  is  reserved,  but  the  state  of 
facts  out  of  which  it  arises ;  this  is  essentially  necessary  to  enable  the 
parties  to  except  to  it,  and  to  have  it  reviewed.  Ferguson  v.  Wright, 
11  P.  F.  S.  258.  Without  this  a  judgment  non  obstante  veredicto  can- 
not be  entered.  The  facts  must  be  admitted  of  record  by  the  parties, 
or  found  by  the  jury.  Clark  v.  Wilder,  25  Penn.  St.  314;  Ferguson  v. 
Wright,  swpra.  When  they  are  stated  by  the  court  as  part  of  the 
record,  and  no  exceptions  taken,  it  will  be  presumed  that  the  parties 
have  so  agreed,  and  that  the  statement  is  true.  Insurance  Co.  v.  Insur- 
ance Co.,  71  Penn.  St.  81. 

1137 


Digitized  by 


Google 


Penn.]    Lake  Shore  and  Michigan  S.  Ky.  Co.  v.  Eosenzweig.     325 

The  rule  is  well  stated  in  Miller  v.  Hershey,  9  P.  F.  S.  64,  as  fol- 
lows :  "A  question  of  law  cannot  arise  in  a  judicial  sense  without  facts. 
The  facts  out  of  which  the  question  springs  must  be  seen  in  the  record 
proper,  or  in  the  superadded  statute  record  furnished  by  a  bill  of 
exceptions. " 

This  is  quite  as  true  in  the  case  of  reserved  questions  of  law  as  in 
other  cases,  and  has  been  stated  in  Irwin  v.  Wickershwm,  and  Wilson  v. 
Steamboat  Tuscarora,  1  Casey,  316  and  317,  and  in  Winchester  v.  Ben- 
net,  4  P.  F.  S.  510.  There  are  but  three  modes  in  which  facts  arising 
ujxra  the  evidence  can  find  their  way  into  the  record,  by  the  finding  of 
a  jury,  which  is  a  special  verdict,  by  the  agreement  of  the  parties,  called 
a  case  stated,  and  bv  the  certificate  of  the  court  contained  in  a  bill  of 
exceptions.  It  is  the  last  mode  which  is  directed  by  the  statute  in  the 
case  of  reserved  points. 

In  the  case  at  bar  the  question  as  to  the  measure  of  the  plaintiffs 
recovery  is  presented,  as  it  were,  upon  the  facts  proved  or  upon  the 
whole  case ;  and  this  it  has  been  repeatedly  said  is  not  good.  Roberts 
v.  Hopkins,  11  S.  &  R  202 ;  Clark  v.  Wilder,  supra;  Irwin  v.  Wicker- 
sham,  id.  316;  Wilson  v.  Tuscarora,  id.  317 

The  court  gave  the  jury  binding  instructions  to  find  for  the  plaintiffs, 
which,  as  we  have  said,  under  the  pleadings  was  equivalent  to  a  finding 
that  one-third  should  be  set  apart  to  the  plaintiff  in  severalty ;  to  this 
there  was  no  exception,  and  as  there  is  nothing  before  us  to  show  that 
judgment  rendered  by  the  court,  on  the  point  reserved,  was  wrong, 
the  presumption  is  that  it  was  right.  Leach  v.  Ansbacher,  28  Leg. 
Int.  277 ;  Miller  v.  Hershey,  59  Penn.  St.  64. 

The  judgment  is  affirmed. 


Lake  Shore  and  Michigan  Southern  Ey.  Co.  v.  Bosenzweig. 

October  4,  1886. 

Presumption  —  Railway  —  Passenger  —  Ticket— Duty  —  Trespasser— Injury 
— Damages — Exemplary  Damages. 
^.There  is  no  legal  presumption  or  fiction,  that  one  about  to,  or  who  has  become 
a  passenger  on  a  railway,  knows  the  rules  and  regulations  of  the  company. 

One  purchasing  a  railway  ticket  is  in  a  proper  sense  bound  to  ascertain  and 
know  the  regulations  of  the  company  and  is  bound  by  the  terms  of  the  contract. 
If  his  contract  gives  him  no  right  to  ride  on  a  certain  train,  he  can  be  lawfully 
ejected  for  endeavoring  so  to  do. 

If  one  in  good  faith  purchases  a  railway  ticket  and  enters  a  conveyance  of  the 
proper  company,  which  conveyance  is  not  going  in  the  direction  the  passenger 
wants  to  go,  or  is  one  which  by  the  contract  the  passenger  has  no  right  to  take, 
the  company's  duty  is  to  inform  the  passenger  and  put  him  off  at  a  proper  place. 

One  holding  a  railway  ticket,  and  who  finds  an  open  way  to  an  open  car  going 
to  his  destination,  and  who  takes  a  place  in  such  car  without  a  knowledge  that 
his  ticket  is  not  good  thereon,  is  not  to  be  treated  as  a  wrong-doer  and  trespasser. 

Railway  companies  are  only  liable  to  exemplary  damages  for  gross  negligence  ; 
as  where  an  injury  is  done  willfully  or  is  the  result  of  reckless  indifference  to  the 
rights  of  others,  which  is  equivalent  to  a  violation  of  them.  x 

A  railway  corporation  is  liable,  in  an  action  for  damages,  for  exemplary  dam- 
ages for  the  act  of  its  servant  done  within  the  scope  of  nis  authority,  under  cir- 
cumstances which  would  give  such  right  to  the  plaintiff  as  against  the  servant, 
were  the  suit  against  him  individually. 

A.  who  held  a  railway  ticket,  in  good  faith  between  one  and  two  o'clock  in  the 
morning,  entered  a  passenger  car  of  the  company  selling  the  ticket,  and  secured 
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a  seat ;  the  car  was  bound  for  the  point  called  for  on  the  ticket  of  A.  bat  it  was 
attached  to  a  train  on  which  tickets  of  that  character  were  not  received.  After 
the  train  had  started  and  proceeded  a  short  distance,  the  conductor  passing 
through  the  car  in  which  A.  was  seated,  reaching  for  the  ticket  held  by  him, 
took  it,  but  immediately  thrust  it  back  and  caught  the  bell  cord,  saying,  "  my 
orders  are  to  put  you  off,  your  ticket  is  no  good,"  whereupon  A.  offered  to  pay 
his  fare  ;  this  the  conductor  would  not  accept ;  he  then  begged  to  be  taken  to  the 
next  station,  which  request  was  met  with  "  my  orders  are  to  put  you  off  and  off 
you  must  get,  I  obey  orders  if  I  break  owners,  come."  A.  followed  out  of  the 
car,  the  conducter  pointing  to  a  light  —  which  afterward  proved  to  be  the  head- 
light of  a  moving  locomotive  —  said,  "that  will  take  you  to  the  depot."  The 
place  where  A.  was  set  down  was  where  a  number  of  railway  tracks  and  switches 
were  located,  over  which  locomotives  were  passing  and  broken  trains  were  being 
floated  ;  A.  was  a  stranger  to  the  locality,  and  finding  himself  in  peril  of  being 
run  down,  endeavored  to  get  off  the  line  of  tracks ;  whilst  so  doing,  he  was  struck 
by  some  object  and  severely  and  permanently  injured.  In  an  action  brought  by 
him  against  the  railway  company  for  damages,  the  act  of  the  conductor  was 
classed  as  a  reckless  indifference  to  the  consequences  likely  to  befall  A.  and  as 
inhuman,  and  it  was  said  that  if  the  action  were  against  him,  there  could  be 
little  question  but  that  the  jury  would  be  permitted  to  give  exemplary  damages. 

Error  to  the  court  of  common  pleas  of  Erie  county. 

This  was  an  action  brought  against  a  railroad  company  to  recover 
damages  for  a  personal  injury ;  the  verdict  was  for  plaintiff  for  $48,750. 
The  tacts  are  set  forth  in  the  opinion. 

The  following  is  a  copy  of  the  specifications  of  error : 

"  First  specification : 

"  The  court  erred  in  its  answer  to  the  plaintiffs  first  point 

"Plaintiffs  first  point: 

" i  If  the  jury  find  from  the  evidence  that  the  plaintiff  purchased  a 
first-class  ticket  entitling  him  to  ride  from  Erie  to  Cleveland  and 
return ;  that  he  had  no  notice  from  the  defendant  that  his  ticket  so- 
purchased  did  not  entitle  him  to  ride  on  train  No.  20 ;  that  the  ser- 
vants of  the  defendant,  in  violation  of  the  rule  of  defendant,  omitted 
to  lock  the  doors  of  the  car  when  in  Cleveland,  or  to  notify  the  plain- 
tiff that  he  had  no  right  to  take  a  seat  in  said  car ;  that  thev  permitted 
him  to  take  a  seat  in  said  car ;  that  the  servants  of  defendant  ejected 
plaintiff  from  said  car  after  the  train  had  left  the  depot,  when  it  was 
passing  through  the  yard  of  defendant's  railway ;  that  said  yard  was 
considered  by  defendant  to  be  a  dangerous  place ;  that  plaintiff  when 
endeavoring  with  care  to  walk  through  said  yard  back  to  the  depot 
was  hurt  by  a  car,  or  by  falling  into  or  over  some  obstruction,  then, 
and  in  that  case,  your  verdict  should  be  for  the  plaintiff.' 

"  Answer  of  the  court  to  plaintiffs  first  point. 

"  *  This  cannot  be  affirmed  as  an  entirety ;  the  plaintiff  was  not  enti- 
tled to  notice  that  the  ticket  he  held  did  not  allow  him  to  ride  on  the 
train  in  question,  but  if  he  had  been  previously  carried  on  the  train  on 
the  same  kind  of  a  ticket,  and  in  good  faith,  without  notice  or  knowl- 
edge on  his  part  that  he  had  no  right  to  a  passage  on  the  particular 
train  mentioned,  and  with  nermission  and  acquiescence  of  the  employees 
of  defendant  the  plaintiff  took  a  seat  in  a  car  of  said  train,  and  the 
employees  of  the  defendant  corporation  afterward  ejected  him  at  a 
dangerous  place,  and  the  plaintiff,  while  using  ordinary  care  and  cau- 
tion in  endeavoring  to  make  his  way  through  the  yard  back  to  the 
depot  received  injuries  such  as  chould  have  been  foreseen  by  the  con- 
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doctor  of  the  train  as  the  natural  or  probable  consequence  of  leaving 
the  plaintiff  in  such  a  place  in  the  night-time,  the  plaintiff  is  entitled 
to  recover.' 

"Second  specification: 

"The  court  erred  in  its  answer  to  the  plaintiff's  second  point. 

"  Plaintiff's  second  point : 

"'That  if  the  jury  find  from  the  evidence  that  the  servants  of  the 
defendant  ejected  the  plaintiff  from  their  cars,  not  at  a  regular  station, 
nor  at  a  dwelling-house,  as  required  by  the  rules  of  the  company,  but 
at  a  place  known  to  the  defendant  to  be  dangerous  and  unsafe,  then, 
and  in  that  case,  if  they  find  for  the  plaintiff,  their  verdict  should  be 
punitive  damages.' 

"Answer  of  the  court  to  the  plaintiff's  second  point. 

"*Tbis  is  affirmed,  with  the  angle  qualification  that  while  the  jury 
may,  under  such  circumstances,  find  punitive  or  exemplary  damages  in 
favor  of  plaintiff,  they  are  at  liberty  to  find  compensatory  damages 
only  if  they  see  proper/ 

"  Third  specification : 

"  The  court  erred  in  its  answer  to  the  defendant's  first  point. 

"Defendant's  first  point : 

"*  That  plaintiff  was  bound  to  ascertain  and  know  the  rules  and 
regulations  prescribed  by  the  defendant  company  under  which  passen- 
gers could  ride  upon  that  train,  and  that  the  law  presumes  he  did  know 
then  " 


em. 


"  Answer  of  the  court  to  the  defendant's  first  point : 

" '  The  first  part  of  this  point  is  affirmed ;  but  the  last  is  refused.  It 
is  true  that  the  plaintiff  was  bound  to  ascertain  the  rules  of  the  com- 
pany  as  to  the  train  on  which  he  took  passage,  but  there  is  no  legal 
presumption  that  he  did  so  ascertain  them.' 

"  Fourth  specification : 

"  The  court  erred  in  its  answer  to  the  defendant's  third  point. 

"Defendant's  third  point: 

" ( The  plaintiff  in  this  action  admits  and  testifies  that  he  did  not  know 
and  made  no  effort  to  ascertain  whether  under  the  rules  of  the  company 
his  ticket  entitled  him  to  ride  on  the  train  from  which  he  was  ejected ; 
if,  therefore,  the  jury  snail  find  from  the  evidence  in  this  case  that 
under  the  established  rules  of  the  defendant  company  the  ticket  that 
the  plaintiff  had  purchased  did  not  entitle  him  to  ride  on  that  particular 
train,  then  the  court  is  requested  to  charge,  as  a  matter  of  law,  that  no 
special  contract  being  averred  or  proved,  the  plaintiff  became  and  was 
a  trespasser  on  that  particular  tram,  and  defendant  had  a  perfect  legal 
right  to  eject  him  therefrom,  using  no  more  force  than  was  necessary 
for  that  purpose.' 

"  Answer  of  the  court  to  defendant's  third  point: 

"  *  This  is  for  the  jury.  Instructions  should  be  asked  for  on  a  hypo- 
thetical case,  and  not  by  requiring  the  court  to  affirm  or  negative 
alleged  facts  as  having  been  proven.  The  legal  proposition  included  in 
this  point  is  covered  by  the  answer  to  the  next  point.' 

u  Fifth  specification : 

"  The  court  erred  in  its  answer  to  defendant's  fourth  point. 

1140 


Digitized  by 


Google 


328  The  Eastern  .Reporter.  [Penn. 

"  Defendant's  fourth  point : 

" 4  If  the  jury  shall  find  from  the  evidence  in  this  case  and  within  the 
law  as  it  shall  be  given  them  by  the  court  that  under  established  rules 
of  defendant  company  the  plaintiff  had  no  legal  right  to  be  on  the  par- 
ticular train  of  defendant  company  from  which  he  was  ejected,  and 
was  a  trespasser  thereon,  then  the  court  is  requested  to  charge  you,  as 
a  matter  of  law,  that  defendant  company  was  'not  required  to  put  him 
off  at  one  place  rather  than  another,  while  the  law  will  not  permit  a 
person  to  be  exposed  wantonly  to  peril,  there  is  no  rule  which  requires 
any  consideration  to  be  shown  for  the  mere  convenience  of  a  wrong- 
doer *  or  trespasser,  and  if  the  jury  shall  find  from  the  evidence  in  this 
case  that  plaintiff  was  a  wrong-doer  and  trespasser  on  said  train,  then 
plaintiff  cannot  recover  in  this  action  without  averring  and  proving 
that  the  act  was  willful  and  wanton,  which  he  had  not  done.' 

u  Answer  of  the  court  to  the  defendant's  fourth  point : 

" '  This  is  refused.  It  is  for  the  jury  to  find  from  tne  evidence  whether 
the  plaintiff  was  a  mere  trespasser,  wantonly  and  knowingly  intruding 
on  tne  train,  aware  of  his  having  no  right  to  be  there,  or  whether  he 
was  there  innocently  and  ignorantly,  in  good  faith,  and  through  the 
negligence  of  the  servants  of  the  company— defendant — in  omitting  to 
obey  the  rule  which  required  them  to  take  precaution  against  persons 
without  proper  tickets  getting  upon  said  train.  The  mere  fact  that  the 
ticket  held  by  plaintiff  did  not  entitle  him  to  be  carried  on  that  par- 
ticular train,  under  the  rules  and  regulations  of  the  company — defend- 
ant— would  not,  as  assumed  in  this  point,  entitle  the  defendant's  ser- 
vants to  treat  him  as  a  wrong-doer  or  relieve  the  company  from  treat- 
ing him  with  care  and  humanity.' 

"  Sixth  specification : 

"  The  court  erred  in  its  answer  to  defendant's  fifth  point. 

"Defendant's  fifth  point: 

"  i  Plaintiff's  right  to  recover  in  this  action  must  be  measured  by  the 
averments  contained  in  his  declaration ;  plaintiff  has,  in  legal  effect, 
alleged  a  right  to  recover  based  upon  a  contract  which  entitled  him  to 
a  ride  from  Cleveland  to  Erio  on  the  particular  train  from  which  he  was 
ejected.  The  burden  of  proof  is  upon  the  plaintiff  to  show  this.  The 
court  is  requested  to  charge  as  a  matter  of  law  that  plaintiff  has  wholly 
failed  to  prove  6uch  a  contract,  and,  therefore,  cannot  recover  in  this 
action.' 

"  Answer  of  the  court  to  the  defendant's  fifth  point  : 

"  *  This  is  refused.   The  right  of  the  plaintiff  to  recover  in  this  action 
does  not  depend  entirely  upon  his  showing  a  right  to  ride  upon  the 
train  in  question.' 
.  "  Seventh  specification  : 

"  The  court  erred  in  its  answer  to  the  defendant's  seventh  point. 

"  Defendant's  seventh  point : 

" 4  That  if  the  jury  find  from  the  evidetice  in  this  case  that  under  the 
rules  of  the  defendant  company  the  conductor  could  not  receive  a 
pound-trip  ticket  nor  money  from  the  plaintiff  for  a  ride  from  Cleve- 
land to  Erie  upon  said  train,  the  conductor  had  a  legal  right  to  put  him 
off  the  train  when  he  saw  fit,  and  unless  in  doing  so  he  used  more  force 
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than  was  necessary,  and  that  plaintiff  was  injured  by  the  use  of  such 
unnecessary  force,  he  cannot  recover.* 

**  Answer  of  the  court  to  the  defendant's  seventh  point: 

"  '  This  is  refused.  The  conductor  had  no  right  to  put  the  plaintiff  off 
the  train  except  at  a  proper  and  safe  place,  and  it  is  for  the  jury  to  say 
from  the  evidence  whether  the  place  where  plaintiff  was  ejected  was  a 
proper  and  safe  place  or  otherwise.' 

"Eighth  specification : 

u  The  court  erred  in  its  answer  to  the  defendant's  eighth  point. 

11  Defendant's  eighth  point : 

"'That  under  the  evidence  in  this  case  the  plaintiff  was  unlawfully 
upon  the  train,  and,  therefore,  a  trespasser,  and  the  conductor  had  a 
perfect  legal  right  to  expel  him  from  the  train  at  any  time  he  saw  fit, 
and  the  defendant  is  not  liable  for  any  injuries  that  he  received  as  the 
result  of  snch  legal  expulsion ;  therefore,  the  jury  cannot  consider  the 
question  of  whether  the  plaintiff  was  in  fact  injured  on  his  way  back 
to  the  depot  from  the  place  where  he  was  so  put  off  said  train,  or  the 
question  in  what  manner  such  injury  occurred,  if  it  did  occur/ 

"«  This  is  refused.' 

"  Answer  of  the  court : 

"  Ninth  specification : 

"  The  court  erred  in  its  answer  to  the  defendant's  fourteenth  point. 

u  Defendant's  fourteenth  point : 
.  "  *  If  the  jury  believe  from  the  evidence  in  this  case  that  at  Erie  street 
bridge  there  were  two  safe  ways  by  which  plaintiff  could  have  traveled 
eouth  to  the  city;  one  by  the  platiorm  and  stairway,  on  the  south  side 
of  defendant's  tracks,  and  another  by  the  well-defined  pathway  on  the 
north  side  of  the  defendant's  tracks ;  then  it  will  not  do  for  plaintiff  to 
6ay  that  he  did  not  know  of  them,  for  the  law  made  it  his  duty  to  look 
around  and  know  for  himself  that  there  were  such  places  of  safe  travel, 
and  if  he  neglected  this  obvious  duty  and  pursued  his  way  down  the 
tracks  and  yard  of  the  defendant  company,  in  consequence  of  which  an 
injury  resulted,  then  he  was  guilty  01  negligence  contributing  to  the 
injury,  and  he  cannot  recover  in  this  action.' 

"  Answer  of  the  court : 

"  *  This  is  affirmed  with  the  qualification  that  the  jury  should  examine 
the  evidence  carefully,  plaintin  being  a  stranger  at  the  place,  and  his 
evidence  being  that  the  conductor  pointed  toward  the  depot  as  a  place 
of  safety  toward  which  he  should  make  his  way  by  the  tracks.' 

"  Tenth  specification : 

"  The  court  erred  in  its  answer  to  the  defendant's  sixteenth  point. 

"Defendant's  sixteenth  point: 

"'The  plaintiff  has  testified  in  this  action  that  after  being  ejected 
from  the  train  he  walked  down  the  tracks  and  toward  the  depot  with- 
out looking  for  a  safe  way  of  travel  by  way  of  the  platform  and  stair- 
way leading  to  the  bridge  at  Erie  street ;  nis  admitted  neglect  in  this 
regard  was  a  violation  of  the  duty  that  the  law  imposed,  and  was  con- 
tributory negligence,  and  the  plaintiff  cannot  recover. 

"  Answer  of  the  court : 

"  *  I  decline  to  affirm  the  matter  of  fact  claimed  in  this  point.     It 
was  the  duty  of  the  plaintiff  to  make  every  effort  to  secure  his  own 
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safety,  and  if  by  this  neglect  to  do  so  he  sustained  injury,  lie  cannot 
recover.  It  is  not  for  the  court  to  affirm  alleged  points  of  evidence  ; 
that  is  for  the  jury.     The  proper  way  is  to  put  a  hypothetical  case.' 

"Eleventh  specification : 

"  The  court  erred  in  its  answer  to  the  defendant's  eighteenth  point. 

"  Defendant's  eighteenth  point : 

" i  If  the  plaintin  himsell  cannot  tell  how  he  received  his  alleged 
injuries,  whether  by  a  Mow  from  a  moving  car  or  engine,  or  by  a  rail 
over  soma  obstacle  in  his  path,  the  jury  cannot  guess,  speculate  or  infer 
how  his  alleged  injuries  were  received,  nor  that  they  were  th$  natural 
probable  consequence  of  the  act  of  the  conductor ;  sucn  a  consequence 
as  under  the  surrounding  circumstances  of  the  case  might  and  ought  to 
have  been  foreseen  by  the  conductor  as  likely  to  occur,  and  the  verdict 
should  be  for  the  defendant.* 

"  Answer  of  the  court : 

" i  While  it  is  true  that  the  jury  cannot  guess,  speculate  or  infer  as 
to  how  the  plaintiffs  injuries  were  receivea,  yef  it  they  believe  from 
the  evidence  that  such  injuries  were  receivea  by  the  plaintiff  as  the 
direct  consequence  of  his  expulsion  from  the  train,  ana  were  such 
injuries  as  might  have  been  foreseen  by  the  conductor  as  the  natural 
or  probable  consequence"  of  leaving  the  plaintiff  in  such  a  place,  and 
that  the  inability  of  the  plaintiff  to  testify  as  to  the  manner  in  which 
he  was  hurt,  results  from  his  having  been  rendered  insensible  at  the 
time  from  such  injuries,  the  fact  that  he  is  unable  to  give  an  account, 
of  the  manner  of  his  being  so  hurt  should  not  of  itself  have  the  effect 
of  defeating  his  claim.     Tne  point  is,  therefore,  refused.' 

"  Twelfth  specification : 

"  The  court  erred  in  its  answer  to  flie  defendant's  nineteenth  point. 

"  Defendant's  nineteenth  point : 

" i  The  plaintiff  having  testified  in  answer  to  the  following  questions, 
to- wit :  . '  Q.  Now,  in  your  direct  examination,  as  I  understand  you, 
you  didn't  know  how  you  were  hurt?  A.  I  have  so  stated,  that  I 
didn't  know  the  exact  cause.  It  was  a  blow  from  the  rear,  or  I  was 
struck  from  the  rear,  whether  it  was  by  a  car  or  locomotive,  or  whether 
by  the  projection,  or  whether  from  the  shove  I  got,  or  whether  a  trip 
and  a  fall  and  f ailing  and  doing  it ;  I  don't  know  whether  it  was  from 
the  rear,  I  don't  know  what  did  it.  Q.  You  don't  know  whether  you 
was  hit  by  an  engine  or  car,  or  whether  you  were  sandbagged !  A. 
No,  sir.  Q.  Then  it  is  altogether  probable  that  the  blow  was  the  cause 
of  the  fall  ?  A.  It  may  have  been.  - 1  haven't  any  means  of  knowing. 
Q.  What  is  your  best  impression  ?  A.  I  couldn't  say ;  I  don't  know. 
Q.  You  haven't  any  impressions  about  it!     A.  No,  sir.' 

u  And  the  foregoing  being  the  uncontradicted  evidence  of  the  plain- 
tiff himself,  the  court  is  requested  to  charge  the  jury  that  there  is  no 
evidence  that  the  expulsion  from  the  cars  was  the  direct  cause  of  the 
injury,  and  that,  therefore,  the  plaintiff  cannot  recover  for  any  injuries 
sustained  after  he  was  put  off  the  care. 

"  Answer  of  the  court : 

" '  This  is  refused  for  the  reason  just  stated  in  answer  to  the  eigh- 
teenth point  of  defendant,  and  for  the  further  reason  that  it  is  not 
proper  to  require  the  court  to  read  to  the  jury  particular  portions  of 
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the  evidence  in  a  case  and  thus  to  give  it  undue  prominence,  besides 
affirming  its  correctness.  The  proper  method  is  to  put  a  hypothetical 
case.' 

"  Thirteenth  specification : 

"The  court  erred  in  its  answer  to  the  defendant's  twentieth  point: 

"Defendant's  twentieth  point: 

"cIt  being  an  undisputed  fact  that  the  plaintiff  did  not  receive  the 
io juries  complained  of  in*  the  act  of  his  ejection  from  the  car,  but  after- 
ward, he  must  satisfy  the  jury  by  the  evidence  how  he  received  his 
alleged  injuries,  and  unless  he  has  done  so,  he  cannot  recover.' 

"  Answer  of  the  court : 

"'  This  is  affirmed,  but  not  in  the  narrow  sense  of  requiring  the  plain- 
tiff to  show  the  exact  manner  of  his  being  hurt,  if  he  is  unable  to  do 
80.  It  is  sufficient  if  the  jury  find  from  the  evidence  that  the  injuries 
were  such  as  resulted  and  might  have  been  foreseen  as  the  natural  or 
probable  consequence  of  ejecting  the  plaintiff  at  night  at  the  place 
where  he  was  pot  off.' 

"Fourteenth  specification : 

"The  court  erred  in  its  answer  to  the  defendant's  twenty-first  point. 

"Defendant's  twenty-first  point : 

"'That  under  evidence  in  this  case  the  plaintiff  cannot  recover 
and  the  verdict  must  be  for  the  defendant.' 

"  Answer  of  the  court : 

" '  This  is  refused.    The  case  is  for  the  jury  under  all  the  evidence.' 

"  Fifteenth  specification  : 

"  The  court  erred  in  charging  as  follows.  Paragraph  from  charge 
of  court: 

"'The  plaintiff  further  claims  that  the  place  where  he  was  put  off 
was  a  dangerous  and  improper  place  for  putting  off  a  passenger,  and 
that  his  ejection  was  a  wrongful,  wanton  and  inhuman  act  on  part  of 
the  conductor  and  wholly  unjustified  by  the  circumstances.' 

"Sixteenth  specification : 

"The  court  erred  in  charging  as  follows.  Paragraph  from  charge  of 
court: 

"  *  If  he  fails  to  do  this,  and  without  any  fault  or  neglect  or  violation 
of  their  own  rules  on  part  of  the  railroad  company  by  which  such  error 
is  brought  abont  he  takes  a  train  on  which  his  ticket  is  not  good  he 
may  be  obliged  to  leave  such  train.  He  not  being  subjected  to  unneces- 
sary force  or  being  put  off  at  a  dangerous  or  improper  place.' 

"  Seventeenth  specification : 

"  The  court  erred  in  charging  as  follows.  Paragraph  from  charge  of 
court: 

"  *  The  forcible  ejection  of  a  passenger  from  a  train,  especially  at  a 
point  away  from  a  station  or  even  at  a  station,  is  such  an  exercise  of 
authority  as  should  only  be  undertaken  in  a  clear  case,  much  more 
when  the  place  is  not  at  a  station,  and  they  have  no  right  to  eject  a  pas- 
senger at  a  place  of  danger  or  where  injury  is  liable  to  result/ 

"  Eighteenth  specification : 

"The  court  erred  in  charging  as  follows.  Paragraph  from  charge  of 
coart : 
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" c  Where  a  person  knowingly  violates  the  rules  of  a  railroad  by 
intruding  upon  a  train  without  a  ticket  or  with  a  ticket  that  he  knows 
does  not  entitle  him  to  travel  on  6uch  train,  such  person  becomes  a 
mere  trespasser  and  is  not  entitled  to  the  same  care  or  consideration 
that  should  be  given  to  one  who  unwittingly  and  ignorantly^  and  inno- 
cently gets  upon  a  train  upon  which  his  ticket  does  not  entitle  him  to 
ride/ 

"  Nineteenth  specification : 

"  The  court  erred  in  charging  as  follows.  Paragraph  from  charge  of 
court : . 

"  '  You  are  instructed  as  a  matter  of  law  in  this  case  that  it  was  Mr. 
Rosenzweig's  duty  to  ascertain  whether  his  ticket  entitled  him  to  a 
passage  on  the  tram  in  question  before  going  upon  it,  and  if  he  failed 
to  do  so  the  company  would  have  a  right  to  carry  out  their  rule  and 
eject  him  from  tie  car,  using  no  more  force  than  was  necessary  and 
putting  him  off  at  a  safe  place,  in  accordance  with  their  own  rule  which 
prohibited  conductors  from  ejecting  a  passenger  except  at  a  station  or 
near  a  dwelling-house.' 

"  Twentieth  specification : 

"  The  court  erred  in  charging  as  follows.  Paragraph  from  charge  of 
oourt : 

" '  If  the  plaintiff  knowing  that  he  was  not  entitled  to  ride  on  No.  20, 
and  in  willful  violation  of  the  rules  of  the  company  entered  the  train, 
he  would,  I  take  it,  be  entitled  to  less  consideration  than  he  otherwise 
could  claim,  he  would  be  a  mere  trespasser,  the  law  would  not  hold  the 
company  or  its  officers  to  so  careful  a  line  of  conduct  as  in  the  case  of  a 
merely  negligent  but  well-meaning  person  who  had  ignorantly  or  care- 
lessly entered  the  wrong  train.' 

u  Twenty-first  specification : 

"  The  court  erred  in  charging  as  follows.  Paragraph  from  charge  of 
court: 

"  *  But  if  he  had  been  carried  before  on  this  train  on  the  same  kind  of 
ticket  and  having  no  knowledge  or  notice  that  his  round  trip  ticket  was 
not  good,  he  entered  the  car,  without  any  objection  being  made  by  the 
employees  of  the  company,  whose  duty  it  was  to  see  that  the  door  of 
the  car  was  kept  locked  and  that  persons  not  having  the  proper  ticket 
were  not  allowed  to  enter,  he  could  not  afterward  be  treated  as  a  wrong- 
doer and  mere  trespasser  and  summarily  ejected  at  such  place  as  suited 
the  caprice  or  temper  of  the  conductor  and  in  violation  of  the  rule  of 
the  company  which  requires  that  passengers  should  not  be  put  off 
except  at  a  station  or  near  a  dwelling-house,  and  such  ejection  would  be 
wrongful.' 

u  Twenty-second  specification : 

u  The  court  erred  in  charging  as  follows.  Paragraph  from  charge  of 
court : 

"  *  It  was  the  duty  of  the  conductor  to  use  discrimination,  and  not  to 
treat  as  a  mere  trespasser  and  tramp  and  wrong-doer,  a  passenger  who 
was  merelv  guilty  at  most  of  an  error  of  judgment  or  neglect  to  make 
the  inquiries  he  ought  legally  to  have  made.' 

"  Twenty-third  specification : 
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"  The  court  erred  in  charging  as  follows.  Paragraph  from  charge 
of  court : 

'"In  this  view  of  the  case  it  becomes  important  for  you  to  consider 
and  determine  as  between  the  conflicting  evidence  of  the  plaintiff  and 
Williams,  and  the  plaintiff  and  Jacob  Loesch,  for  if  their  evidence  is 
credited,  the  plaintiff  must  stand  in  a  somewhat  different  position  from 
that  he  will  occupy  in  case  you  find  their  evidence  is  unreliable,  and 
that  the  plaintiff  was  merely  ignorantly  and  innocently  on  the  train, 
instead  of  being  there  surreptitiously  and  knowing  himself  to  be  there 
without  right.' 

"Twenty-fourth  specification : 

"The  court  erred  in  admitting  the  following  evidence : 

" l  Q.  What,  if  an v  thing,  during  the  time  you  were  treating  him, 
was  said  by  him  in  relation  to  his  feet  ?  A.  He  complained  of  coldness 
in  his  feet.' 

"'Objected  to — that  the  statements  of  the  plaintiff  to  his  physician 
are  not  competent  unless  against  his  interest,  and  also  objects  to  this 
testimony  01  what  the  plaintiff  said  to  him  ;  that  the  doctor  is  called  as 
a  medical  expert,  and  that  he  is  not  to  state  the  statements  of  the  wit- 


"  *  The  Court  —  The  exclamations  of  pain  and  the  statements  of  the 

Stient  to  his  physician,  as  to  his  suffering  and  the  locality  from  which 
b  suffering  came,  is  competent  evidence,  and  the  objection  is  over- 
rated.' 

" ( Exception  by  defendant's  counsel,  and  exception  sealed  this  13th 
daj  of  May,  A.  D.  1883. 

"  <  Wm.  A.  Galbraith,  P.  J: 

"Twenty-fifth  specification : 

"The  court  erred  in  overruling  and  excluding  the  following  question 
and  offer : 

" '  Q.  Do  you  know  of  your  own  knowledge  where  Collins'  puller 
▼as  when  No.  20  nulled  out  of  the  Union  depot  going  east  V 

'Objected  to  as  leading.' 

"'Tie  Court  —  That  is  leading  and  excluded.' 

" '  Defendant's  counsel  offers  this  to  find  out  whether  the  witness  does 
know  where  the  train  was,  to  be  followed  by  asking  him  if  he  answers 
that  he  does  know  where  it  was.' 

" i  The  Court —  It  is  a  leading  question  and  overruled  because  it  admits 
of  a  yes  or  no  answer.' 

"'Exception  by  defendant's  counsel,  and  exception  sealed  May  18, 
1885.' 

"  <  Wm.  A.  Galbraith,  P.  J.    [Seal.]  ' 

''Twenty-sixth  specification : 

"  The  court  erred  in  overruling  the  objection  of  defendant  to  the  fol- 
lowing question : 

" '  Q.  The  fare  from  Cleveland  to  Erie  was  the  same  on  all  express 
trains  for  one  through  ticket  from  Cleveland  to  Erie,  as  on  this  limited 
express .' 

"  *  Objected  to  by  the  defense,  as  not  cross-examination  and  incom- 
petent testimony.' 

1146 


Digitized  by 


Google 


334  1'he  Eastern  Keportek.  [Penn. 

"  '  The  Court  —  He  has  testified  that  this  ticket  wasn't  good  on  that 
train ;  now  that  opens  the  door  for  you  to  cross-examine  him  as  to 
what  trains  it  would  be  good  on,  and  don't  know  but  what  it  would  as 
to  what  the  fare  was  on  other  trains,  as  testing  his  recollection  and  credi- 
bility as  to  that  point ;  the  question  is  allowed.' 

"  '  Exception  for  defendant's  counsel,  and  exception  sealed  for  defend- 
ant's counsel,  etc.,  May  lS,  1885.' 

"  l  Wm.  A.  Galbbatth,  P.  J.  TSeal.]' 

"  Twenty-seventh  specification : 

"  The  court  erred  in  overruling  the  objection  to  the  following  ques- 
tion and  answer  and  admitting  the  evidence: 

"  '  Q.  Didn't  jrou  say  to  policemen  Shaffer  and  Sandusky  that  Dr. 
Brandes  was  in  cohoots  with  him  J     A.  ]Sro,  sir.' 

"  k  Objected  to  by  the  defense  —  that  Dr.  Brandes  isn't  on  trial,  and 
that  it  is  not  cross-examination.' 

"  i  The  Court  —  It  is  strictly  cross-examination.  Any  question  that 
will  show  the  bias  or  prejudice  of  the  witness  is  always  admitted.' 

u  k  Exception  by  defendant's  counsel,and  bill  sealed, etc., May  19,1885.' 

"  «  Wm.  A.  Galbraith,  P.  J.  [Seal.]'  " 

Bassdas  Brown,  John  P.  Vincent,  C.  D.  Boys,  S.  M.  Bravna/rd, 
for  plaintiffs  in  error.  A  railroad  company  has  a  right  to  make  and 
enforce  all  needful  and  reasonable  rules  and  regulations  for  the  manage- 
ment and  operation  of  its  road  and  trains.  And  it  is  the  duty  of  persons 
doing  business  with  the  company  to  inform  themselves  of  the  rules  and 
regulations,  and  to  conform  to  them.  Dietrich  v.  Penn.  B.  B.  Co.. 
21  P.  F.  S.  432 ;  C.  C.  cfe  A.  By.  Co.  v.  Clark,  22  id.  231 ;  Central 
B.  B.  Co.  v.  Green,  5  Norr.  421 ;  Crawfvrd  v.  C.  H.  ds  D.  B.  B. 
Co.,  26  Ohio  St.  580 ;  Illinois  Central  B.  B.  Co.  and  JV.  W.  Cole  v. 
Whittemore,  43  HI.  421.  In  case  of  purchasing  a  ticket  it  is  the 
duty  of  a  person  to  know  on  what  train  it  can  be  used,  the  ticket  is 
but  a  part  of  the  contract  forpassage,  the  rules  and  regulations  being 
the  other  part.  Dietrich  v.  Penn.  B.  B.  Co.,  21  P.  F.  P.  432 ;  C.  V. 
&  A.  B.  By.  Co.  v.  Clark,  22  id.  231 ;  Crawford  v.  C.  H.  cfe  D. 

B.  B.  Co.,  26  Ohio  St.  580;  Illinois  Central  B.  B.  Co.andN.W. 
Cole  v.  Whittemore,  43  111.  421.  See  Johnson  v.  Concord  B.  B.  Co., 
46  N.  H.  213,  and  cases  there  cited  ;  State  v.   Overton,  4  Neb.  435  ; 

C.  Col.  <fe  On.  B.  B.  Co.  v.  S.  H.  Bertram,  11  Ohio  St.  457  ;  C/teney  v. 
Boston  &  Maine  B.  B.  Co.,  11  Mete.  121.  When  testimony  stands 
uncontradicted  it  is  always  a  question  of  law  for  the  court,  whether 
the  admitted  or  uncontroverted  facts,  as  they  stand  upon  the  record, 
constitute  a  legal  cause  of  action.  Paddon  v.  Peoples'  Ins.  Co., 
107  111.  195;  C,  R.  I.  &  P.  By.  Co.  v.  Zetois,  109  id.  128; 
Crows  v.  M.  C.  B.  B.  Co.,  67  Me.  100;  Hoag  v.  L.  S.  &  M.  8.  By. 
Co.,  85  Penn.  St.  293 ;  Baltimore  &  Ohio  B.  B.  Co.  v.  SchwindLing, 
101  id.  258.  The  plaintiff  is  bound  by  his  pleading,  and  cannot 
enlarge  the  issue.  Chit.  PI.  (15th  Am.  ed.),  vol.  1,  p.  392 ;  City  of 
Bloomvngton  v.  Goodrich,  88  111.  558.  Plaintiff's  right  of  recovery 
must  be  confined  to  the  particular  negligence  charged  in  the  declara- 
tion.    C.  &  A.  B.  B.  Co.  v.  Moek,  72  IU.  141 ;  C.  <&  A.  B.  B.  Co.  ▼. 
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Rdbinson,  106  id.  142;  111.  Cent.  R.  R.  Co.  v.  McKee,  43  id.  119: 
•'  A  railroad  company  has  the  right  to  establish  reasonable  rules  and 
regulations  for  the  government  of  passengers  upon  its  trains,  and 
forcibly  eject  therefrom  those  who  refuse  to  comply  with  such  regula- 
tions." Townsend  v.  N.  Y.  C.  <&  B.  R.  R.  R.  Co.,  56  N.  Y.  295  ; 
Louisville  <&  N.  R.  R.  Co.  v.  Fleming,  18  Am.  &  E.  R.  R.  Cases, 
347;  C,  B.  <6  Q.  Ry.  Co.  v.  Griffin,  68  111.  499;  Bebbard  v.  The 
New  York  <6  Erie  R.  R.  Co.,  15  N.  Y.  455.  See,  also,  Hunter  & 
Springer  v.  McBose,  100  Penn.  St.  38,  p.  41 ;  M.  B.  &  0.  Ry.  Co.  v. 
Marcott,  41  Mich.  433 ;  F.&P.  M.  Ry.  Co.  v.  Stark,  38  id.  714 ;  C. 
A  A.  Ry.  Co.  v.  Robinson,  106  III  142 ;  K  St.  Louis  P.  <&  P.  Co. 
v.  Bigntotoer,  92  id.  140.  To  permit  a  jury  to  pass  upon  a  fact 
admitted  or  unquestioned  is  to  permit  them  to  nnd  a  fact  not  admitted, 
and,  therefore,  to  find  a  condition  of  things  which  is  denied  by  both 
parties  to  the  suit.  Hoag  v.  L.  S.  <&  M.  S.  Ry.  Co.,  85  Penn.  St.  297. 
See  Railroad  Co.  v.  Kerr,  12  P.  F.  S.  353 ;  City  of  Barrisburg  v. 
Saylor,  87  Penn.  St.  216 ;  Goshorn  v.  Smith,  92  id.  435 ;  Jen- 
nings v.  Penn.  Ry.  Co.,  93  id.  337 ;  C,  R.  1.  &  Penn.  Ry.  Co. 
v.  lewis,  109  UL  128  ;  Padden  et  al  v.  People's  Ins.  Co.,  107  id.  198 ; 
Pleasents  v.  Fant,  22  Wall.  116.  "  Unlawfully  "  states  only  a  conclu- 
sion of  law  and  is  mere  surplusage.  C.  c&  V.  R.  R.  v.  Bodge,  71  111. 
253 ;  KUgour  v.  Furgeson,  77  id.  213  ;  People  v.  Village  Crotty,  93 
id.  180.  As  to  damages — Jacobs  v.  Louisville  <&  N.tt.  R.  Co.,  10 
Bu8h(Ky.),  263.  See,  also,  Robinson  v.  Stokdy,  3  Wats.  270  {  Stan- 
field  v.  PhiUivs,  78  Penn.  St.  73:  Johnson  v.  C,  R.  I.  &  P.  Ry.Co., 
51  Iowa,  25;7Wn*awrfv.iVr.  Y.  C.  db  B.  R.  R.  Co.,  56  N.  Y.295; 
Nagle  v.  MuUison,  34  Penn.  St.  48 ;  Fay  v.  Parker,  53  N.  H.  342  ; 
Penn.  Ry.  Co.  v.  EeUey,  31  Penn.  St.  372 ;  B.  &  C.  R.  R.  Co.  v. 
Schwindling,  101  id.  258 ;  Bullerv.  Smith,  57  111.  252;  P.  P.  Car 
Co.  v.  Reed,  75  id.  125 ;  T.  W.  &  W.  Ry.  Co.  v.  Beggs,  85  id. 
80.  Unless  the  injury  has  been  wantonly  inflicted  exemplary  damages 
cannot  be  given,  and  the  jury  must  be  confined  to  damages  strictly 
compensatory.  Penn.  R.  R.  Co.  v.  Boohs,  57  Penn.  St.  339.  As  to 
contributory  negligence,  see  C,  B.  cfe  Q.  R.  R.  v.  Hammond,  80  UL  88 ; 
Payne  v.  Reese,  100  Penn.  St.  306 ;  Gramlieh  v.  Wurst,  86  id.  78 ; 
Baker  v.  Fehr,  97  id.  72  ;  Goshorn  v.  Smith,  92  id.  435 ; 
Northern  Penn.  R.  R.  Co.  v.  Kirk,  90  id.  15 ;  Barrisburg  v.  Saylor, 
87  id.  216  ;  North  Penn.  R.  R.  R.  Co.  v.  Kirk,  90  id.  19. 
Culpable  neglect.  Railroad  Co.  v.  J£iller,76  111.  280 ;  Arts  v.  C,  R.  I. 
<&P.  R.  R.  Co.,  34  Iowa,  153 ;  P.,  F.  W.  &  C.  R.  R.  Co.  v.  Dunn,  56 
Penn.  St  280 ;  Penn.  R.  R.  Co.  v.  Weber,  76  id.  157.  The  court  must 
apply  the  law  on  an  undisputed  state  of  facts  when  required  so  to  do. 
Hoag  v.  Z.  S.  <&  M.  S.  R.  R.  Co.,  4  Norr.  293 ;  Improvement  Co.  v. 
Munson,  14  Wall.  448 ;  Pleasant  v.  Font,  22  id.  116;  Benry  v.  St. 
Louis,  Kansas  City  db  N.  R.  R.  Co.,  76  Mo.  288.  The  act  com- 
plained of  must  be  the  proximate,  and  not  the  remote  cause  of  the 
injury,  to  entitle  the  injured  party  to  recover.  Morrison  v.  Dams  & 
Co.,  8Harr.  171;  Penn.  R.  R.  Co.  Y.Kerr,  12  P.  F.  S.353;  0.  C.& 
A.  F.  R.  Co.  v.  Keighron,  24  id.  316 ;  Fairbanks  v.  Kerr,  20  Smith, 
90 ;  McGrew  v.  Stone,  3  id.  436  ;  Boag  v.  L.  S.  c6  M.  S.  R.  R.  Co., 
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4  Norr.  293 ;  Ryan  v.  N.  Y.  C.  R.  R.  Co.,  35  N.  Y.  210 ;  Railway 
Co.  v.  Valldey,  32  Ohio,  345. 

J.  Ross  Thompson,  George  A.  Allen,  and  S.  A.  Davenport,  for 
defendant  in  error.  If  the  plaintiff  had  purchased  a  first-class  ticket, 
nothing  on  its  face  to  show  that  it  would  not  be  received  on  certain 
trains,  nothing  to  put  him  on  inaniry,  no  notice  from  the  defendant 
that  the  ticket  so  purchased  would  not  entitle  him  to  ride  on  a  particu- 
lar train,  then  plaintiff  was  not  bound  to  make  inquiry  about  regula- 
tions of  the  company  not  printed  on  the  ticket.  Penn.  R.  R. 
(Jo.  v.  Specker,  9  Out.  142  ;  Railway  v.  Greenwood,  79  Penn.  St.  373. 
Corporations,  like  natural  'persons,  are  liable  in  exemplary  damages, 
when  the  facts  of  the  case  are  of  a  character  to  warrant  them.  Mauick 
v.  Tower  Grove  Railway,  57  Mo.  17.  The  master  is  liable  for  the 
willful  and  even  malicious  acts  of  his  servants  in  the  line  of  his  duty, 
and  exemplary  damages  may  be  riven  against  the  corporation  for 
injuries  inflicted  by  its  servants,  willfully  or  maliciously,  and  whether 
authorized  or  ratified  by  it  or  not.  Goadard  v.  Grand  Trunk  Rail- 
road Co.,  59  Me.  202  ;  Hopkins  v.  Atlantic,  etc.,  Railroad  Co.,  36  N. 
H.  9 ;  Pittsburgh,  etc.,  Railroad  Co.  v.  Slusser,  19  Ohio  St.  257 ; 
Philadelphia,  etc.,  Railroad  Co.  v.  Larkin,  47  Md.  155 ;  Milwaukee 
Railroad  Co.,  etc.  v.  Arms,  91  U.  S.  489 ;  Chicago,  etc.,  Railroad  Co. 
v.  Bryan,  90  111.  126 ;  Pittsburgh,  etc.,  Railway  Co.  v.  Donahue,  70 
Penn.  St.  119.  When  a  passenger  is  wrongfully  put  off  a  train,  at 
midnight,  in  a  wintry  storm,  and  in  attempting  to  go  to  the  next 
station,  falls  through  a  cattle-guard  and  is  injured,  it  is  proper  to  sub- 
mit  to  the  jury  the  question  whether  the  conductor  in  putting  him  off 
was  wanton,  reckless  and  oppressive,  and,  therefore,  the  proper  subject 
of  exemplary  damages.  Evans  v.  St.  Louis,  etc.,  Railroad  Co.,  11 
Mo.  App.  473.  In  Maples  v.  New  York  &  New  Hcwen  Railroad 
Co.,  38  Conn.  561,  a  person  who,  by  mistake,  gets  on  a  passenger 
train  other  than  the  one  which  he  intended  to  take,  is,  nevertheless,  a 
passenger  upon  the  train  he  is  on,  and  the  relation  of  passenger  and 
carrier  exists  between  him  and  the  company.  R.  R.  Co.  v.  Powell,  40 
Ind.  37 ;  Baker  v.  R.  R.  Co.,  24  N.  Y.  599.  In  Fleming  v.  Beck, 
12  Wr.  313,  it  is  said :  "  That  he  who  is  the  cause  of  loss  should  be 
answerable  for  all  the  losses  which  flow  from  his  causation. "  When  a 
fact  is  established  in  a  case,  the  jury  may  properly  be  allowed  to  draw 
therefrom  such  inferences  as  are  logically  deducible  from  it.  Phila- 
delphia City  Pass.  Ry.  Co.  v.  Henrice,  11  Norr.  431.  When  it  is 
alleged  that  an  injury  arose  from  negligence,  the  question  of  the  proxi- 
mate cause  is  to  be  decided  by  the  jury.  Hoag  v.  L.  8.  db  M. 
S.  R.  R.  Co.  4  Norr.  293 ;  Lehigh  VaUey^R.  R.  Go.  v.  MoKem,  9  id. 
123;  C<mal&R.  R.  Co.,  v.  Lacy,  8  id.  458  ;  Drake  v.  Keely,  12  id. 
492.  See  Penn.  R.  R.  Co.  v.  Hope,  30  Smith,  373;  Brown  v. 
Chicago,  Milwaukee  &  St.  Louis  Ry.  Co.,  3  Am.  &  Eng.  Ry.  Cas.  444. 

Tbunkbt,  J.  On  the  25th  of  November,  1883,  the  plaintiff  par- 
chased  a  ticket  at  defendant's  station  in  Erie,  good  only  for  thirty  days, 
for  one  continuous  passage  each  way,  from  Erie  to  Cleveland  and 
return.    The  next  morning,  between  one  and  two  o'clock,  when  he  was 
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about  to  take  the  limited  express  train  to  return  to  Erie,  an  employee 
of  the  defendant  directed  liim  to  the  day  coach,  he  stepped  in,  sat  down, 
and  quickly  curled  up  and  went  to  sleep.  After  the  train  had  started 
he  was  awakened  by  the  conductor's  call  for  tickets  and  instantly  took 
from  his  pocket  the  ticket  and  a  roll  of  money.  The  conductor  reached 
for  the  ticket,  and  immediately  said,  "  my  orders  are  to  put  you  off," 
grabbed  the  bell  cord,  pushed  the  ticket  back,  and  said,  "  your  ticket  is 
no  good."  Then  the- plaintiff  vainly  endeavored  to  show  the  conductor 
that  he  was  mistaken,  offered  money  in  payment  of  the  fare,  which  was 
refused,  and  begged  not  to  be  put  off  at  that  place,  but  to  be  carried  to 
the  next  station ;  the  conductor  answered,  "  my  orders  are  to  put  you 
off  and  off  you  must  get.  I  obey  orders  if  I  break  owners ;  come." 
Thereupon  the  plaintiS  followed  the  conductor  out  of  the  car,  and  on 
reaching  the  ground  the  conductor  pointed  to  a  light  and  said,  "that 
will  take  vou  to  the  depot."  The  plaintiff  started  toward  that  light, 
soou  saw  it  was  on  a  locomotive  which  ran  by  him.  He  then  tried  to 
get  off  the  tracks  ;  came  against  what  he  supposed  was  a  freight  train 
which  he  believed  was  just  in  motion  ;  turned  to  pass  round  tne  train, 
and  in  doing  so  passed  another  train  back  of  it ;  then  believed  it  was 
safer  to  go  northward,  and  as  he  started  he  noticed  a  light  to  his  left,  a 
train  of  cars  backing,  and  a  single  car  moving ;  about  6ame  time  another 
engine  passed  him  ;  and  when  he  had  crossed  some  tracks  he  was  struck 
in  the  rear  and  fell  unconscious. 

The  condition  on  the  face  of  the  ticket,  that  it  was  good  only  for 
thirty  days,  was  the  only  one  of  which  the  plaintiff  had  knowledge.  He 
believed  it  was  good  on  every  train,  had  used  that  kind  of  tickets  on  the 
defendant's  road  for  five  or  six  years,  never  knew  there  was  any  dis- 
crimination in  its  use  between  trains,  and  had  traveled  on  the  limited 
express  from  Cleveland  to  Erie  on  such  ticket,  in  March  or  April  pre- 
ceding the  date  of  the  injury.  When  he  purchased  this  ticket  and 
attempted  to  use  it,  he  did  not  know  there  was  any  difference  as  to  right 
to  use  it,  between  the  limited  express  and  other  trains.  Neither  ticKet 
agent  nor  anybody  else  informed  nim  that  it  was  not  good  on  the  limited 
express. 

Among  the  facts  in  this  case  the  foregoing  are  testified  to  by  the 

Slaintiff ;  and  however  much  in  some  particulars  his  testimony  may  con- 
ict  with  imposing  testimony,  and  however  strange  it  may  appear  that 
the  plaintiff  knew  nothing  of  the  regulations  respecting  the  limited 
express  trains,  his  credibility  and  the  truth  of  his  statements  were  for 
determination  by  the  jury.  All  facts  which  the  jury  were  warranted 
in  finding  must  be  kept  in  view  in  considering  the  alleged  errors  in  the 
rulings  of  the  learned  judge  of  the  common  pleas.  If  believed,  the  testi- 
mony of  the  plaintiff  snows  that  he  entered  the  day  coach  of  the  limited 
express,  in  good  faith,  by  direction  and  apparent  assent  of  the  defend- 
ant's employees,  without  notice  or  actual  Knowledge  that  his  ticket  was 
not  good  on  that  train,  until  so  informed  by  the  conductor,  and  that  he 
was  put  off  the  train  in  the  midst  of  railway  tracks  on  which  were 
moving,  and  standing,  cars  and  locomotives,  as  soon  as  the  conductor 
could  stop,  after  seeing  the  ticket. 
The  plaintiff's  ticket  was  evidence  of  the  payment  of  his  fare  and  of 
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his  right  to  be  carried  according  to  its  terras.  It  did  not  express  the 
whole  contract.  What  it  does  set  forth  may  be  ascertained  from  the 
reasonable  rtdes  and  regulations  of  the  defendant ;  and  the  holder  of 
the  ticket  is  bound  to  inform  himself  of  such  regulations  respecting  the 
conduct  of  trains  and  the  rights  of  passengers.  Dietrich  v.  Penn.  Rail- 
road Co.,  71  Penn.  St.  432.  The  jury  were  instructed  that  the  rules 
adopted  by  the  defendant  limiting  the  passengers  on  the  limited  express 
to  such  as  purchased  special  tickets  were  reasonable,  that  it  was  the 
plaintiff's  duty  to  ascertain  whether  his  ticket  entitled  him  to  a  passage 
on  that  train  before  going  upon  it,  and  if  he  went  on  without  a  proper 
ticket  the  company  had  right  to  eject  him,  at  a  safe  place,  using  no 
more  force  than  necessary.  This  was  substantially  repeated  in  response 
to  the  defendant's  first,  second  and  seventh  points,  with  addition  that 
it  was  not  incumbent  on  the  defendant  to  bring  home  to  the  plaintiff  a 
knowledge  of  its  rules  and  regulations.  But  the  court  refused  to  charge 
that  the  Taw  presumes  that  the  plaintiff  did  know  the  regulations  and, 
therefore,  the  canductor,  if  he  saw  fit,  had  the  right  to  eject  the  plaintiff 
at  an  improper  and  unsafe  place.  Whether  there  is  a  legal  presump- 
tion of  such  knowledge  is  the  chief  question  raised  by  the  assignment 
of  error. 

At  the  outset  the  defendant  supports  the  proposition  that  the  law  pre- 
sumes that  the  plaintiff  knew  of  the  regulations,  by  a  most  specious  and 
ingenious  argument.  It  is  clear  that  an  irrebuttable  presumption  is 
meant.  The  result  of  affirmance  of  the  proposition  is  indicated  in  the 
brief  thus :  "  The  law  made  it  the  duty  oi  the  plaintiff  to  ascertain, 
before  taking  a  seat  in  the  car,  whether  his  ticket  entitled  him  to  ride 
on  that  particular  train.  .  .  But  whether  as  a  matter  of  fact  he 
knew  this  cuts  no  figure  in  this  case.  In  legal  contemplation  he  did 
know  it.  The  tew  made  it  his  duty  to  know  it,  and  being  a  duty  which 
the  law  imposed  there  is  a  conclusive  legal  presumption  that  he  did 
know  it"  The  only  case  cited  in  support  of  such  doctrine  is  Horan 
v.  Ellis,  41  Penn.  St.  470,  where  the  rnle  was  recognized,  that  a  breach 
of  the  laws  of  the  State  is  not  to  be  presumed  against  anv  one,  and  the 
presumption  is  the  contrary  until  proof  overcomes  it.  That  case  gives 
no  sanction  to  the  proposition  claimed.  And  the  proposition  is  at  vari- 
ance with  the  decision  in  Railroad  Co.  v.  Greenwood,  79  Penn.  St. 
373.  There,  a  rule  was  adopted  and  published  that  after  February  1, 
1873,  passengers  would  not  be  carried  on  freight  trains,  except  way 
freight,  and  not  on  way  freight  trains  unless  they  had  tickets.  Mrs. 
Greenwood  got  on  the  train  without  a  ticket,  offered  to  pay  the  fare 
to  the  conductor,  he  refused  to  receive  it  and  put  her  off  about  a  mile 
from  a  station.  She  had  been  accustomed  to  ride  on  that  train  and  to 
pav  her  fare  to  the  conductor.  She  had  no  actual  knowledge  of  the 
rule;  held,  that  the  rule  was  reasonable;  but  the  plaintiff  having  rid- 
den in  the  car  before  and  after  the  making  of  the  rule,  without  a  ticket 
and  without  objection,  the  company  should  not  turn  her  out  at  a  dis- 
tance from  the  station  without  proof  of  express  notice  or  actual  knowl- 
edge of  the  rule  forbidding  any  one  to  enter  the  car  without  a  ticket 
Under  the  circumstances  putting  up  notice  at  the  station-house  was  not 
sufficient.     The  question  of  legal  presumption  of  knowledge  by  the 
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plaintiff  of  the  rale  was  not  raised,  and  probably  was  not  then  con- 
ceived. 

"  Ignorance  of  the  law,  which  every  one  is  bound  to  know,  excuseth 
no  one.' J  Every  person  in  a  country  must  be  conclusively  presumed 
to  know  its  laws  sufficiently  to  be  able  to  regulate  his  conduct  by  them, 
for  this  is  indispensably  necessary  in  order  to  prevent  greater  evils. 
Knowledge  of  the  laws  of  the  State  is  in  all  cases  presumed,  though  in 
no  case  it  perfectly  exists,  and  in  multitudes  of  cases  does  not  exist  at 
all  in  the  concrete.  To  a  presumption  of  law  probability  is  not  neces- 
sary ;  but  probability  is  necessary  to  a  presumption  of  fact.  Whart.  Ev., 
par.  1237.  But  this  legal  presumption  of  knowledge  has  never  been 
extended  to  the  by-laws  ana  regulations  of  private  corporations.  No 
necessity  has  been  shown  for  judicial  enunciation  that  there  is  a  legal 
presumption,  or  a  fiction  of  law,  that  a  person  about  to  become  a  pas- 
senger, or  who  has  become  a  passenger  on  a  railway,  knows  the  rules 
ana  regulations  of  the  railway  company. 

A  contract  was  made  between  the  parties  when  the  plaintiff  pur- 
chased the  ticket.  Although  he  neglected  to  inform  himself  of  all  its 
terms,  he  was  bound  by  them  unless  waived  by  the  defendant.  He 
cannot  set  up  ignorance  of  them  in  order  to  establish  rights  not  therein 
stipulated  and  implied.  If  he  could,  the  defendant  had  no  right  at  all 
to  eject  him  from  the  train.  Hence,  in  a  proper  sense,  he  was  bound 
to  ascertain  and  know  the  regulations  of  the  defendant  entering  into 
the  contract,  and  he  had  no  greater  rights  thereunder  than  if  he  had 
acquired  actual  knowledge  of  its  terms.  As  his  contract  gave  him  no 
right  to  ride  on  the  limited  express,  the  company  could  lawfully  eject 
him.  But  under  the  facts  which  the  jury  were  warranted  in  finding, 
the  defendant  was  bound  to  treat  the  plaintiff  as  a  passenger  who,  by 
mistake,  had  got  on  a  train  not  included  in  his  contract.  He  was 
entitled  to  the  rights  and  privileges  of  a  passenger,  except  as  to  limited 
express  trains.  He  promptly  exhibited  his  ticket,  the  evidence  of  his 
contract,  to  the  conductor.  As  a  passenger  he  was  rightfully  at  the 
station  waiting  for  a  train  to  take  him  to  the  place  named  in  the  ticket, 
and  entered  the  car  designated  to  him  by  an  official  as  the  coach  for 
passengers  to  Erie.  There  was  neither  gate,  nor  closed  door,  nor 
employee,  to  warn  him  that  his  ticket  was  not  good  on  that  train. 

The  plaintiff  was  at  the  .station,  a  passenger.  His  entering  the  car 
was  not  like  the  case  of  a  man  entering  the  dwelling-house  01  another 
unbidden.  One  is  a  public  conveyance,  the  other  is  private  and  the 
occupant's  home.  A  passenger  who  enters  a  car  by  mistake  is  not  a 
trespasser,  who  may  be  sued  as  such  when  he  commits  no  actual  injury ; 
he  has  rights  other  than  those  of  a  trespasser.  He  may  so  conduct 
himself  as  to  become  a  trespasser  after  being  informed  of  his  mistake. 
The  defendant  is  a  carrier,  and  its  cars  are  for  the  accommodation  of 
travelers.  It  owes  a  duty  to  every  passenger  who,  in  good  faith,  pur- 
chases a  ticket  and  enters  any  of  its  conveyances,  if  the  conveyance  is 
not  going  in  the  direction  the  passenger  wants  to  go,  or  is  one^  which 
by  the  contract  the  passenger  has  no  right  to  take,  its  duty  is  to  inform 
the  passenger  and  put  him  off  at  a  proper  place.  This  principle  was 
Teoogaxzedm Baltimore db  Ohio  R.  R.  Co.  v. SchwvndHngy  101  Penn.  St. 
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258.  In  that  case  the  plaintiff  was  a  child,  who  went  on  the  platform 
of  the  station  and  was  injured,  but  was  not  there  as  a  passenger,  and  had 
no  business  of  any  kind  with  the  defendant  or  any  of  its  agents  or 
employees.  The  defendant  was  not  liable  because  it  owed  no  duty  to 
the  plaintiff.  In  the  opinion  it  is  remarked  as  conceded,  that  when  a 
person  goes  on  the  platform  at  a  railway  station  as  a  passenger,  or  on 
business  connected  with  the  company,  that  the  company  owes  him  a 
duty,  and  if  he  be  injured  by  the  negligent  act  of  the  company,  he  may 
recover  damages. 

There  is  no  evidence  of  collusion  or  conspiracy  between  the  plaintiff 
and  any  of  the  defendant's  servants,  to  the  end  that  he  might  wrong- 
fully ride  on  the  limited  express.  As  regards  the  plaintiff,  the  acts  of 
the  persons  in  charge  of  the  train  were  the  acts  of  the  defendant.  As 
respects  his  rights  it  is  immaterial  whether  the  servants  of  the  defend- 
ant violated  its  rules  by  omitting  to  lock  the  doors  of  the  car,  or  to  give 
him  notice  that  he  had  no  right  to  enter  and  take  a  seat  —  the  doors 
were  not  locked  and  the  plaintiff  was  not  notified,  and  it  was  submitted 
to  the  jury  to  find  whether  he  entered  with  consent  or  acquiescence  of 
the  employees  of  the  defendant.  A  passenger  who  has  an  open  way  to 
an  open  car,  going  to  the  place  to  which  he  bought  and  holds  a  ticket, 
without  knowledge  that  the  ticket  is  not  good  on  such  car,  is  not  to  be 
treated  as  a  wrong-doer,  endeavoring  to  ride  without  payment  of  fare, 
or  to  ride  on  a  car  which  he  knows  his  ticket  gives  no  right  to  enter. 
If  the  plaintiff  knew  that  his  ticket  was  not  good  on  that  car,  and  that 
he  had  no  right  to  enter  without  a  special  ticket,  he  was  a  trespasser, 
otherwise  he  was  not;  and  the  determination  of  this  was  fairly  submit- 
ted to  the  jury. 

For  the  reasons  stated,  the  third,  fourth,  fifth,  seventh  and  eighth 
specifications  of  error  are  not  sustained.  Nor  need  much  be  added 
with  reference  to  the  first  specification.  The  plaintiff's  first  point  was 
not  affirmed  as  an  entirety ;  but  instead,  the  court  gave  full  instruction 
on  the  matters  suggested  in  the  point.  What  the  court  said  in  the 
answer  was  the  instruction,  and  was  free  of  error.  That  instrnction 
did  not  submit  whether  the  defendant  considered  the  place  dangerous 
when  the  plaintiff  was  put  off,  but  did  submit  whether  he  was  ejected 
at  a  dangerous  place.  If  it  be  true  that  the  plaintiff  was  ejected  a  little 
west  of  the  bridge,  the  conductor  pointing  to  a  light,  remarking  that 
would  take  him  to  the  depot,  it  is  by  no  means  singular  that  the  plain- 
tiff did  not  see  the  bridge,  or  that  the  jury  found  that  amid  the  numer- 
ous railway  tracks  and  moving  cars  and  locomotives,  in  the  night-time, 
it  was  a  dangerous  place  for  a  stranger.  And  if  he  was  ejected  east  of 
the  bridge  there  is  testimony  that  it  was  amidst  railway  tracks,  moving 
trains  and  locomotives,  and  of  the  efforts  of  the  plaintiff  to  reach  a 
place  of  saf ety. 

All  the  defendant's  points  from  the  ninth  to  the  seventeenth,  except 
the  sixteenth,  both  inclusive,  were  affirmed.  These  need  not  be 
repeated.  The  juiy  in  that  way  were  fully  instructed  respecting  the 
requisite  care  and  duty  of  the  plaintiff  after  he  was  ejected,  and  that 
any  negligence  on  his  part  in  looking  out  for  his  safety  would  defeat 
his  claim  for  damages.     They  are  referred  to  as  aiding  to  understand 
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the  instructions  of  which  complaint  is  made.  For  instance,  the  four- 
teenth point  sharply  defines  the  duty  of  the  plaintiff  with  respect  to  tl»e 
safe  ways  at  the  bridge,  and  instructed  the  jury  that  if  he  neglected  his 
doty  he  could  not  recover.  But  in  the  sixteenth  point  the  court  is 
asked  to  determine  the  fact  of  neglect  and  direct  a  verdict  for  defend- 
ant. The  fourteenth  point  was  pertinent  with  reference  to  the  testi- 
mony. The  plaintiff,  since  he  was  hurt,  has  learned  the  location  of  the 
bridge,  and  he  thinks  he  was  put  off  the  car  east  of  it,  he  has  no  recol- 
lection of  passing  under  it,  did  not  look  for  it,  could  have  seen  it  had 
he  looked  for  it,  did  not  then  know  a  bridge  was  there,  and  there  was 
nothing  to  call  his  attention  to  a  bridge.  To  have  affirmed  the  defend- 
ant's sixteenth  point  would  have  been  palpable  error. 

The  defendant's  eighteenth,  pineteenth  and  twentieth  points  were 
rightly  refused  with  proper  instructions  on  the  subject  suggested.  If 
he  was  knocked  down  by  a  blow  in  his  rear  which  rendered  nim  uncon- 
scious, it  does  not  follow  that  because  he  cannot  tell  what  struck  him 
that  the  jury  may  not  find  the  fact  that  his  injury  was  the  direct  con- 
sequence of  a  particular  act.  It  was  unnecessary  to  find  whether  he  was 
struck  by  a  locomotive  or  a  car ;  but  it  was  essential  that  the  jury 
should  nnd  that  his  injuries  were  the  natural  and  probable  consequence 
of  the  act  of  the  conductor ;  such  a  consequence  as,  under  the  surround- 
ing circumstances  of  the  case,  might  and  should  have  been  foreseen  by  the 
conductor  as  likely  to  flow  from  his  act.  It  is  said  that  these  points  were 
intended  to  squarely  present  the  question  of  remote  and  probable  cause. 
If  the  plaintiff  was  put  off  at  a  safe  place  and  he  wandered  to  a  danger- 
ous one,  the  cause  was  remote.  So  would  it  be,  had  he  remained  in  the 
Slace  of  safety  and  some  agency  had  brought  his  hurt.  Was  the  place 
angerous?  Not  alone  because  of  the  railway  tracks  and  switches,  but 
of  their  use  by  trains,  cars,  locomotives,  and  for  the  making  up  of  trains. 
These  were  tne  conditions  present  which  made  the  place  dangerous, 
especially  dangerous  for  a  stranger  in  the  night-time.  While  the  plain- 
tin  was  trying  to  get  out  of  that  place  he  received  the  injury.  There 
is  as  little  reason  for  inference  that  he  was  hurt  by  a  sand  bag  as  there 
would  have  been  had  the  blow  killed  him.  It  is  probable  that  the  jury 
inferred  that  one  of  the  things  which  made  the  place  dangerous  struck 
him.  There  is  where  the  defendant  put  him,  and  where  ne  was  hurt, 
the  cause  and  effect  were  closely  connected,  and  by  prudent  circumspec- 
tion and  ordinary  thoughtfulness,  the  conductor  could  have  foreseen 
that  the  plaintiff's  injury  was  likely  to  happen.  Under  the  facts  and 
circumstances  which  the  jury  could  properly  find,  had  the  court  ruled 
that  the  defendant  was  not  liable  by  reason  of  remoteness  of  the  cause 
of  injury,  it  would  have  been  equivalent  to  saying  that  it  was  wholly 
immaterial  whether  the  plaintiff  was  ejected  at  a  safe  or  a  dangerous 
place,  for  in  either  case  he  could  not  recover. 

The  questions  raised  by  the  numerous  alleged  errors  in  the  general 
charge  have  already  been  considered,  and  only  two  of  the  specifications, 
the  If teenth  and  twenty-second,  will  be  noted.  The  fifteenth  complains 
of  the  following  sentence:  "  The  plaintiff  further  claims  that  the  place 
where  he  was  put  off  was  a  dangerous  and  improper  place  for  putting 
off  a  passenger,  and  that  his  ejection  was  a  wrongful,  wanton  and 
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inhuman  act  on  part  of  the  conductor,  and  wholly  unjustified  by  the 
circumstances." 

The  defendant  characterizes  this  as  unwarranted,  unjust  and  unfair ; 
that  there  is  no  such  averment  in  the  declaration,  nor  was  evidence 
thereof  introduced  at  the  trial ;  and  the  statement  was  calculated  to 
poison  the  minds  of  the  jury.  It  is  true  that  the  phrase  "  wanton  and 
inhuman ' '  is  not  in  the  declaration.  But  each  count  avers  that,  in  the 
night-time,  the  plaintiff  urging,  asking  and  insisting  that  he  be  carried  at 
least  to  the  nearest  station  and  place  of  safety,  the  conductor  compelled 
him  to  get  off  at  a  dangerous  place,  "  it  being  upon  and  in  the  midst  of 
many  railway  tracks,  switches,  trains,  cars,  engines,  locomotives,  aud 
where  trains  of  freight  were  and  are  made  up,  and  where  trains,  cars, 
engines  and  locomotives  pass  and  repass,  and  at  a  place  strange  and 
unknown  to  the  plaintiff.' '  The  plaintiff  claimed  there  was  testimony 
tending  to  prove  that  averment,  and  very  likely  orally,  at  the  trial  spoke 
of  the  act  of  ejecting  him  at  such  a  place  as  wanton  and  inhuman.  But 
whether  he  did  so  qualify  the  act  or  not,  the  court  merely  stated  the 
claim,  without  alleging  or  asserting  any  thing,  or  indicating  that  it  was 
sustained  by  proof.  With  equal  fairness  the  claims  of  each  party  were 
stated.  If  the  averment  in  tne  declaration  be  true,  was  not  the  act  of 
the  conductor  inhuman  ? 

The  twenty-second  specification  complains  of  the  following :  "  It  was 
the  duty  of  the  conductor  to  use  discrimination,  and  not  to  treat  as  a 
mere  trespasser  and  tramp  and  wrong-doer  a  passenger  who  was  merely 
guilty  at  most  of  an  error  of  judgment  or  neglect  to  make  inquiries  he 
ought  legally  to  have  made." 

That  proposition  is  sound.  If  the  jury  found  that  the  plaintiff  waa 
a  passenger  merely  guilty  of  error  of  juagment,  and  neglect  to  make 
the  inquiries  he  ought  to  have  made,  then  he  was  not  to  be  treated  as  a 
trespasser  and  wrong-doer.  In  exercising  discrimination  the  conductor 
would  note  his  conduct,  whether  he  had  or  had  not  a  ticket,  or  whether 
he  was  able  and  willing  immediately  to  pay  the  fare.  If  he  acted  as  a 
trespasser  and  wrong-doer,  and  not  as  a  passenger  who  had  made  a  mis- 
take, he  could  not  complain  of  the  treatment  he  thus  invited.  With  the 
context,  it  is  plain  that  the  jury  could  not  have  understood  that  sentence 
as  an  instruction  that  the  plaintiff  was  a  passenger  only  guilty  of  error 
of  judgment  and  neglect.  In  the  sentence  immediately  preceding,  the 
court  charged  that  if  the  plaintiff  knowing  that  he  was  not  entitled  to 
ride  on  that  train,  and  in  willful  violation  of  the  rules  of  the  company, 
entered  the  train,  he  was  a  mere  trespasser.  And  the  jury  were  repeat- 
edly told  they  were  to  determine  every  question  of  fact. 

There  was  no  error  in  the  refusal  of  defendant's  fifth  point.  The 
second  count  alleges  no  contract  other  than  is  implied  by  accepting  the 
plaintiff  as  a  passenger,  without  his  having  a  ticket,  and  charges  that  his 
tender  of  the  fare  was  refused,  and  that  he  was  wrongfully  ejected  at 
a  dangerous  place.  His  right  to  recover,  under  the  pleadings,  did  not 
depend  on  showing  a  right  to  ride  on  the  limited  express.  He  was 
bound  to  show  and  did  show  that  he  was  a  passenger,  and  as  such  if  by 
the  omission  of  the  defendant's  employees  to  warn  him  that  he  could 
not  rightfully  enter  that  train,  without  a  special  ticket,  he  entered  it 
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by  mistake,  he  was  entitled  to  the  treatment  due  to  a  passenger,  though 
not  entitled  to  ride  on  that  train.  It  is  clear  that  the  cause  was  tried  on 
its  merits,  and  if  it  be  that  the  declaration  does  not  set  forth  the  case 
with  accuracy,  it  is  amendable.  A  mere  technical  defect  that  did  not 
and  could  not  mislead  is  no  ground  for  reversal. 

The  twenty-fourth  specification  is  not  sustained  for  reasons  stated  in 
LkhknwaUner  v.  Laubachy  105  Penn.  St.  366. 

Were  it  conceded  that  it  was  error  to  exclude  the  question  made  the 
subject  of  the  twenty-fifth  specification,  there  is  now  no  cause  for  com- 
plaint, for,  at  the  later  stage  in  the  trial,  the  defendant  recalled  the 
witness,  who  corrected  the  alleged  mistake,  and  was  examined  and  testi- 
fied fully  on  the  very  point  to  which  the  overruled  question  was 
directed. 

Manifestly,  there  is  no  error  in  the  rulings  made  the  subjects  of  the 
last  two  specifications. 

The  remaining  specifications,  which  will  be  remarked,  allege  error 
in  the  qualified  affirmance  of  the  plaintiffs  second  point :  "That  if  the 
jury  find  from  the  evidence  that  the  servants  of  the  defendant  ejected 
the  plaintiff  from  their  cars  not  at  a  regular  station,  nor  at  a  dwelling- 
house,  as  required  by  the  rules  of  the  company,  bnt  at  a  place  known 
to  the  defendant  to  be  dangerous  and  unsafe,  then,  and  in  that  case,  if 
the?  find  for  the  plaintiff,  their  verdict  should  be  punitive  damages.". 

The  jury  were  instructed  that,  under  such  circumstances,  they  could 
find  punitive  damages,  or  only  compensatory  damages.  In  considering 
other  points,  reference  has  been  made  to  the  averments  and  evidence 
touching  the  time,  place  and  circumstances  of  the  plaintiff's  ejection. 
It  is  incontroverted  that  the  rules  referred  to  in  the  point  existed,  and 
respecting  them  the  defendant  well  says :  "  But  the  rules  of  the  com- 
pany were  not  established  for  the  benefit  of  trespassers ;  they  were 
established  for  the  protection  of  the  public,  and  for  the  benefit  of  those 
with  whom  they  stand  in  contractual  relation."  It  is  unnecessary  now 
to  consider  whether  the  company  may  put  off  a  trespasser,  to  whom  it 
owes  no  duty,  at  a  place  where  there  is  probability  that  he  will  be  killed. 

Very  little  stress  need  be  put  on  the  existence  of  said  rules,  reason- 
able as  they  are,  directing  only  such  treatment  as  ought  to  be  given  to 
passengers,  were  no  such  rules  expressly  adopted,  xhat  they  are  for 
guidance  of  the  employees  in  the  putting  off  passengers  who  have  no 
right  to  ride  on  the  trains  which  they  have  entered  is  obvious.  If  they 
had  right  on  the  train,  there  wottld  be  no  occasion  to  put  them  off. 
But  in  determining  whether  the  conductor  acted  in  reckless  disregard 
of  the  plaintiff's  rights,  the  jury  ought  to  have  kept  in  view  the  fact 
that  he  violated  an  express  rule  calculated  to  promote  the  safety  of 
passengers,  and  those  having  contractual  relations  with  the  defendant. 
This  conductor  committed  no  battery.  He  made  no  threats.  He 
acted  quickly.  A  glance  at  the  ticket,  a  pull  of  the  bell-rope,  the 
stopping  of  the  train,  a  deaf  ear  to  the  plaintiffs  entreaties  to  be  car- 
ried to  aplace  of  safety,  a  few  significant  words,  and  the  plaintiff  followed 
him  to  tne  ground,  there  to  be  pointed  to  a  light  toward  the  depot,  but 
not  to  a  bridge  or  any  safe  way  out  of  his  peril.  If  there  was  no  will- 
ful misconduct  by  the  conductor,  how  can  it  be  said  that  he  was  not 
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recklessly  indifferent  to  the  consequences  likely  to  befall  the  plaintiff? 
If  the  suit  were  against  him,  there  could  be  little  question  that  the 
jury  would  be  permitted  to  give  exemplary  damages. 

The  liability  of  railway  and  other  corporations  to  exemplary  dam- 
ages for  gross  negligence  is  well  settled.  The  general  rule  in  cases 
for  negligence  is  that  only  compensatory  damages  can  be  given. 
Juries  are  not  at  liberty  to  go  further  than  compensation,  unless  the 
injury  was  done  willfully,  or  was  the  result  of  that  reckless  indifference 
to  the  rights  of  others  which  is  equivalent  to  a  violation  of  them. 
There  must  be  willful  misconduct,  or  that  entire  want  of  care  which 
would  raise  a  presumption  of  conscious  indifference  to  consequences. 
Milwaukee  <&  St.  P.  By.  Co.  v.  Amies,  91  U.  S.  489.  The  corpora- 
tion is  liable  for  exemplary  damages  for  the  act  of  its  servant,  done 
within  the  scope  of  his  authority,  under  circumstances  which  would 
give  such  right  to  the  plaintiff  as  against  the  servant,  were  the  suit 
against  him  instead  of  the  corporation. 

Judgment  affirmed. 

County  of  Erie  v.  City  of  Erie. 

October  4,  1886. 

Municipality  —  Fire  Department—  Taxation. 

The  engine-houses  and  the  horses  owned  by  a  municipality  and  used  in  the 
operating  of  its  fire  department  are  of  a  public  character  and  are  used  for 
public  purposes,  and  are  not  the  subject  of  taxation.* 

Error  to  the  court  of  common  pleas  of  Erie  county. 

This  was  a  case  stated  in  which  the  county  of  Erie  was  plaintiff  and 
the  city  of  Erie  was  defendant.    The  following  is  a  copy  tnereof : 

"And  now,  December  23,  1885,  it  is  agreed  by  Frank  Gunnison, 
Esq.,  attorney  for  the  above  stated  plaintiff,  and  T.  A.  Lamb,  solicitor 
for  the  city  of  Erie,  that  the  following  case  stated  in  the  nature  of  a 
special  verdict  be  presented  for  the  judgment  of  the  court 

"  First.  That  the  city  of  Erie  is  a  municipal  corporation,  duly  incor- 
porated by  an  act  of  assembly,  approved  April,  14,  1851,  P.  L.  631, 
and  others  amendatory  thereof,  and  supplementary  thereto,  and  is 
located  in  the  county  of  Erie. 

"  Second.  That  the  said  city  is  the  owner  of  a  piece  of  land  in  the 
third  ward  of  said  city,  upon  whu*h  is  erected  an  engine-house ;  that 
said  engine-house  is  used  exclusively  for  fire  purposes,  and  is  necessary 
therefor ;  that  the  said  land  and  building  have  been  assessed  by  the 
assessors  of  said  ward  for  the  year  1885,  at  the  sum  of  $9,140.  That 
the  said  city  is  also  the  owner  of  six  horses,  which  are  used  in  operat- 
ing the  fire  department  of  said  city  and  necessary  therefor,  which  said 
horses  have  been  assessed  at  the  sum  of  $600. 

"  Third.  That  the  county  commissioners  of  Erie  county  have  levied 
a  tax  for  the  year  1885,  of  three  mills  upon  each  dollar  of  valuation 
of  said  real  and  personal  property,  amounting  to  twenty-nine  and 
twenty-two  one-hundredths  —  $29.22  —  dollars,  payment  of  which  said 
tax  has  been  dnly  demanded. 

*{3ee  next  cage. 
1157 


Digitized  by 


Google 


Penn.]  County  of  Ebib  v.  City  of  Erie.  345 

"  Fourth.  That  the  fire  department  of  the  city  of  Erie  is  maintained 
at  the  expense  of  said  city  to  prevent  the  destruction  of  property  by 
fire,  and  no  revenue  whatever  is  derived  therefrom. 

"  If  upon  the  above  facts  the  court  be  of  the  opinion  that  said  prop- 
erty is  legally  subject  to  taxation  by  the  county  of  Erie,  then  judg- 
ment shall  be  entered  in  favor  of  the  plaintiff  and  against  the  defend- 
ant for  the  sum  of  twenty-nine  and  twenty-two  one-hundredths  dol- 
lars, with  costs  of  suit ;  but  if  the  court  shall  be  of  the  opinion  that 
said  property  is  not  liable  to  taxation  for  county  purposes*  then  judg- 
ment to  be  entered  in  favor  of  the  defendant  for  costs,  eitner  party  to 
be  entitled  to  a  writ  of  error  to  the  supreme  court." 

The  court  entered  judgment  for  defendant. 

Frank  Gunnison,  for  plaintiff  in  error.  Unless  expressly  included 
in  statutes  authorizing  and  imposing  taxation,  public  property  used  for 
public  purposes  was  exempt  therefrom.  Dill.  Mun.  Corp.,  §  614  et  seq., 
and  Cooley  Tax.  56  to  59 ;  and  in  our  own  State,  Directors  of  Poor  v. 
School  Directors,  6  Wr.  21,  to  the  same  effect.  Article  9,  sections  1  and 
2,  Constitution,  the  substance  of  which  operated  to  abolish  all  exemptions, 
and  place  all  property  in  the  Commonwealth  on  the  same  basis,  property 
any  one  class  being  equally  subject  to  taxation  with  all  other  property  in 
the  same  class,  unless  some  legislation  since  the  adoption  of  the  Constitu- 
tion exempts  the  property  in  question,  it  is  not  exempt.  The  act  of  14th 
of  May,  1»74 — Public  Laws,  15S — and  its  supplement  approved  4th  of 
June,  lb79,  are  the  only  statutes  on  the  subject  since  that  time.  All  prop- 
erty except  such  as  is  included  in  the  terms  of  the  exemption,  shall  be 
subject  to  taxation.  Chadwick  v.  Maginnes,  13  Norr.  117.  See  Chief 
Justice  Agnew's  distinction  between  the  1st  and  2d  sections,  article  9,  of 
the  Constitution  in  31  P.  F.  S.  482.  The  same  distinction  was  made  by 
Mitchell,  J.,  in  the  court  of  common  pleas  of  Philadelphia  county,  iu 
the  case  of  Wagner  Institute  v.  City  of  Philadelphia,  rhila.  Leg.  Int., 
January  22,  1886,  where  it  was  decided  that  the  Constitution  and  act 
of  1874  operated  as  a  repeal  of  previously  existing  exemptions. 

Theo.  A.  Lamb,  for  defendant  in  error,  cited  Cooley  Tax.  130, 
131;  Directors  of  Poor  v.  School  Directors,  42  Penn.  St.  21,  25; 
Louisville  v.  Commonwealth,  1  Duv.  295,  296 ;  People  v.  Solomon,  51 
111.  37;  State  v.  Gaffney,  34  N.  J.  133;  People  v.  Doe,  36  Cal.  220, 
222;  Dill.  Mun.  Corp.,  §  614.  "The  public  is  never  subject  to  tax 
laws,  and  no  portion  can  be  without  express  statute.  No  exemption 
law  is  needed  for  any  public  property  held  as  such."  Directors  of  Poor 
v.  School  Directors,  42  Penn.  St.  25.  The  act  of  May  14,  1874  — 
Public  Laws,  158  —  was  intended  to  define  what  property  shall  be 
exempt  from  taxation,  and  not  to  provide  a  n^thod  of  taxation.  Coates- 
ville  Gas  Co.  v.  Chester  County,  97  Penn.  St.  476.  If  that  act  was 
intended  to  be  any  thing  more  than  an  exemption  act,  clearly  it  would 
be  unconstitutional.  See  art.  3,  §  3,  Constitution ;  Union  Railway 
Co.'s  Appeal,  32  P.  F.  S.  91. 

Grkrn,  J.  The  property  concerning  which  the  present  question 
arises  is  public  property  used  for  public  purposes.  It  belongs  to  a 
municipality.  Prior  to  the  adoption  of  the  Constitution  of  1874  it 
undoubtedly  was  not  subject  to  taxation.    The  reason  for  this  rested  in 
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the  character  of  its  ownership  rather  than  in  the  character  of  the  prop- 
erty. It  consists  of  a  house  and  lot  and  some  horses.  Houses  and 
lands  and  horses  are  taxable,  and  have  been  so  for  a  long  time.  But 
when  these  are  held  and  used  for  the  purpose  of  extinguishing  fires, 
and  are  owned  by  a  city  or  borough,  they  become  of  a  public  character, 
and  they  are  used  for  public  purposes.  In  Poor  Directors  v.  School 
Directors,  6  Wr.  21,  we  held  that  a  county  poor-house  is  not  taxable  for 
school  purposes  and  used  the  following  language  :  "  The  public  is  never 
subject  to  tax  laws,  and  no  portion  of  it  can  be  without  express  statute. 
No  exemption  law  is  needed  for  any  public  property  held  as  such."  To 
the  same  effect,  Dill.  Corp.,  par.  614 ;  People  v.  Doe,  36  Cal.  222 ; 
People  v*  Solomon,  51  111.  52;  and  Worcester  v.  Worcester,  116  Mass.  193; 
s.  c,  17  Am.  Rep.  159. 

In  Cooley  on  Taxation,  130,  it  is  said  :  "  It  is  always  to  be  assumed 
that  the  general  language  of  statutes  is  made  up  with  reference  to  tax- 
able subjects,  and  the  property  of  municipalities  is  not  in  any  proper 
bense  taxable.     It  is,  therefore,  by  clear  implication  excluded/' 

This  being  so,  the  property  in  question  was  not  taxable  at  the  adop- 
tion of  the  Constitution  of  1874.  There  is  no  legislation  since  that 
which  makes  it  taxable  —  the  act  of  May  14, 1874,  P.  L.  158  —  contains 
no  provision  subjecting  such  property  to  taxation.  Unless,  therefore, 
article  9,  paragraph  1  of  the  Constitution  changes  the  law  and  makes  6ueh 
property  taxable  it  is  not  taxable  at  all,  simply  because  there  is  no  law 
making  it  so.  The  language  of  the  section  is  as  follows :  "  All  taxes 
shall  be  uniform  upon  the  same  class  of  subjects  within  the  territorial 
limits  of  the  authority  levying  the  tax,  and  shall  be  levied  and  collected 
under  general  laws,  but  the  general  assembly  may,  by  general  laws, 
exempt  from  taxation  public  property  used  for  public  purposes,  actual 
places  of  religious  worship,  places  of  burial  not  used  or  neld  for  private 
or  corporate  profit,  and  institutions  of  purely  public  charity."  This 
section  does  not  declare  that  all  property,  whether  public  or  private, 
shall  be  subject  to  taxation,  nor  does  it  contain  an  equivalent  provision. 
It  does,  however,  direct  that  "  all  taxes  .  .  .  shall  be  levied  and 
collected  under  general  laws."  This  certainly  means  that  the  legislative 
power  of  the  Commonwealth  shall  provide  the  necessary  legislation  for 
levying  and  collecting  all  taxes.  In  Lehigh  Iron  Co.  v.  Lower 
Macungle  Twp.,  31  P.  F.  S.  482,  and  Coatesville  Gas  Co.  v.  County 
of  Chester,  1  Out.  476,  we  held  that  these  provisions  of  the  Constitution 
do  not  execute  themselves,  but  were  simply  mandatory  to  the  legislature 
to  enact  laws  to  carry  them  into  effect. 

The  provisions  of  section  1,  therefore,  cannot  operate  to  repeal  any 
pre-existing  law  exempting  public  property  from  taxation  because  there 
was  no  such  law.  Such  property  was  not  taxable  because  there  was  no 
law  which  made  it  so.  It  was  the  absence,  not  the  presence,  of  law 
which  made  it  non-taxable.  The  new  Constitution  might  have  made  it 
taxable  but  did  not,  and  as  the  legislature  has  failed  to  make  it  taxable, 
there  is  no  law  for  its  taxation,  and  it  is  not  taxable  at  all.  It  is  true 
the  legislature  of  1874  did  exercise  its  power  and  exempt  certain 
property,  which  does  not  include  this,  but  the  fact  still  remains  that 
they  did  not  impose  any  taxation  upon  this,  and  hence  there  is  nona 

Judgment  affirmed. 
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County  of  Erie  v.  Commissioners  of  Water- Works,  Etc. 

October  4,  1886. 

Municipality  —  Water- Works  —  Taxation. 

Water- works  are  not  essential  to  the  administration  of  municipal  government; 
if  those  of  a  city  are  conducted  without  exacting  revenue  for  the  water  furnished, 
they  are  outside  of  the  language  of  the  act  of  May  14,  1874,  and  are  not  taxable 
thereunder;  but  if  they  are  conducted  for  the  purpose  of  deriving  revenue  there- 
from, the  language  of  the  act  embraces  them.* 

Error  to  the  court  of  common  pleas  of  Erie  county. 

This  was  a  case  stated,  in  which  the  county  of  Erie  was  plaintiff 
and  the  commissioners  of  the  water-works  of  the  city  of  Erie  were 
defendants,  to  test  the  question  of  the  liability  of  the  water-works  of 
the  defendant  to  taxation.  The  court  entered  judgment  for  the 
defendant. 

Frank  Gunnison,  for  plaintiff  in  error,  referred  to  plaintiff's 
argument  in  the  County  oj  Erie  v.  City  of  Erie,  a  case  involving  the 
same  issue. 

Theo.  A.  Lamb,  for  defendants  in  error.  Taxing  laws  are  never 
held  by  implication  to  extend  to  public  property.  Oooley  Tax. 
130, 131 ;  Directors  of  the  Poor  v.  School  Directors,  42  Penn.  St. 
21,  25;  Louisville  v.  Commonwealth,  1  Duv.  295,  290;  People  v. 
Solomon,  51  111.  37 ;  State  v.  Gaffney,  34  N.  J.  133 ;  People  v.  Doe, 
36  Cal.  220,  222;  Dill.  Mun.  Corp.,  §  614.  The  Constitution  of 
1873  has  made  no  change  in  this  respect.  Because  section  1  of  article 
9  was  not  immediately  operative,  but  required  legislation  to  enforce  its 
provisions.  Lehigh  Iron  Co.  v.  Lower  Jfaoungie  Township,  81  Penn. 
St  482.  Because  section  2  of  article  9  did  not  repeal  any  law  exempt- 
ing public  property  from  taxation.  That  as  no  law  made  such  prop- 
erty subject  to  taxation,  there  was  nothing  to  repeal.  The  act  of  May 
14,  1874 — P.  L.  158 — made  no  change  in  the  law  in  this  respect, 
because  that  act  is  an  exemption  act  and  not  a  taxing  act.  Coatesville  Gas 
Go.  v.  Chester  Ccwn&y,  97  Penn.  St.  476.  See  Zfnion  Passenger  Rail- 
way  Company' 8  Appeal,  32  P.  F.  S.  91 ;  Dorsey's  Appeal,  72  Penn. 
St  192 ;  Allegheny  County  Bouse,  77  id.  79. 

Gbeen,  J.  The  difference  between  this  case  and  that  of  County 
(f  Erie  v.  City  of  Erie  is  that  the  act  of  1874  does  contain  a  clause 
wkieh  directs  that  "  all  property,  real  and  personal,  other  than  that 
which  is  in  actual  use  and  occupation  for  the  purposes  aforesaid,  and 
from  which  any  income  or  revenue  is  derived,  snail  be  subject  to  tax- 
ation." And  it  is  the  fact  that  the  property  in  question  here  does  yield 
a  large  revenue  to  the  defendants.  It  seems  to  us  that  the  legislature 
possessing  the  power,  as  it  does  by  section  1  of  article  9,  to  provide  for  the 
levying  and  collecting  of  all  taxes,  has  exercised  its  power  and  in  such 
language  as  to  embrace  the  property  here  in  question.  When  it  says 
"  afi  property,  real  or  personal,"  which  yields  revenue  shall  be  subject  to 
taxation,  we  think  the  words  used  must  be  literally  read.  Water- 
works are  not  essential  to  the  administration  of  municipal  government. 
They  are  incidental  to  it,  and,  possibly,  advantageous.  If  tney  are  con- 


*See  preceding  case. 
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ducted  without  exacting  revenue  for  the  water  furnished,  they  would 
not  come  within  the  language  of  the  act  and  would  not  be  taxable,  bat 
as  revenue  is  derived  the  necessary  meaning  of  the  language  employed 
embraces  them.  The  fact  of  municipal  ownership  is,  tne  only  matter 
that  creates  any  doubt,  but  the  provision  is  so  broad  and  so  peremptory 
that  we  think  the  liability  to  taxation  was  intended  to  be  created 
without  any  regard  to  the  public  or  private  character  of  the  ownership. 
It  cannot  be  said  that  there  was  any  want  of  consciousness  of  the  fact 
on  the  part  of  the  legislature  that  they  were  dealing  with  public  prop- 
erty, for  that  was  one  of  the  classes  of  property  which  they  were  exempt- 
ing. Then  in  contrast  with  this  they  provide  that  att  property,  real  or 
personal,  other  than  that  which  is  in  actual  use  and  occupation  for  the 
purposes  aforesaid  and  from  which  any  income  or  revenue  is  derived, 
shall  be  subject  to  taxation.  The  excepted  property  referred  to  includes 
certain  kinds  of  public  property,  but  does  not  include  the  particular 
kind  in  question  here,  hence  it  is  not  embraced  within  the  exception 
and  is  included  in  the  general  designation  all  property.  It  would  doubt- 
less be  entirely  proper  for  the  legislature  to  exempt  all  public  property 
used  for  public  purposes  from  taxation  without  qualification,  but  as  thev 
have  not  done  so,  we  have  no  discretion  and  mnst  enforce  the  law  as  it 
is  written. 

The  judgment  is  reversed  and  judgment  is  now  entered  on  the  case 
stated  for  $230.02  in  favor  of  the  plaintiff  and  against  the  defendants 
with  costs  of  suit. 


City  of  Erie  v.  Reed's  Ex'bs. 

October  4, 1886. 

Tax — Municipal  Taxation  —  Constitution — Discretion  —  Special  Tries*  al 
—  Equity. 

The  right  to  impose  taxes  for  the  support  of  the  government  in  all  its  depart- 
ments, State,  county  or  municipal,  is  the  prerogative  of  the  legislature,  and  that 
power  may  be  exercised  by  such  agencies  as  it  may  establish  for  the  purpose, 
subject  to  the  restrictions  of  the  Constitution. 

When  the  statute  law  confides  to  a  special  tribunal  the  authority  to  determine 
certain  matters,  arising  in  the  course  of  its  duties,  the  decision  of  that  tribunal, 
within  the  scope  of  its  authority,  is  conclusive.  Where,  however,  the  discretion 
conferred  is  abused,  a  court  of  equity  may  restrain  to  prevent  the  perpetration  of 
a  palpable  wrong. 

Error  to  the  court  of  common  pleas  of  Erie  county.  The  facts  are 
stated  in  the  opinion. 

Theo.  A.  Lamb,  for  plaintiffs  in  error.  Where  the  general  power  to 
assess  exists  the  proper  remedy  for  illegal  taxation  is  hj  appeal  to  those 
to  whom  the  appeal  is  required  to  De  taken,  and  if  none  be  given, 
neither  the  common  pleas  nor  this  court  can  revise  the  judgment  of 
the  tax  officers.  Clinton  School  Districts  Appeal,  56  Penn.  St.  315 ; 
Stewart  v.  Maple,  70  id.  221 ;  Kimber  v.  SchuylMU  Co.,  20  id.  366; 
Hughes  v.  Khne,  6  Casey,  227 ;  Wharton  v.  Birmingham,  1  Wr. 
371.  See,  also,  Johnson  v.  Townsley,  13  Wall.  72.  It  matters  not  that 
the  court  may  question  the  wisdom  of  the  law.  Taxation  is  not  a 
judicial  but  a  legislative  function,  and  courts  cannot  interfere  there- 
with or  revise  it,  except  whea  clearly  warranted  by  the  Constitution. 
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Appeal  of  Hewitt  et  al.,  88  Penn.  St.  55 ;  Kelly  v.  Pittsburgh)  85 
id.  170 ;  Sharpless  v.  The  Mayor ',  9  Harr.  147  ;  Speer  v.  Blairesville, 
li  Wr.  150.  Neither  does  it  matter  that  the  imposition  of  a  tax  is  a 
hardship,  nor  that  the  tax  is  unjust  or  unequal,  still  the  courts  are 
powerless  to  interfere.  Kelly  v.  Pittsburgh,  85  Penn.  St.  170 ;  Weber 
v.  Beinhard,  73  id.  370 ;  Kirby  v.  Shaw,  19  id.  258 ;  Coolev  Tax. 
528-540.  The  right  to  levy  and  collect  taxes  is  a  necessary  incident  of 
every  government,  essential  to  its  very  existence,  and  is  never  presumed 
to  nave  been  surrendered  or  abandoned  except  by  clear  words,  and  for 
what  is  deemed  at  the  time,  by  the  law-making  power,  an  adequate  con- 
sideration. The  surrender  cannot  be  extended  by  implication,  and  if 
one  tax  is  expressed  it  cannot  be  presumed  to  extend  to  others.  No 
power  to  tax  need  be  reserved ;  it  exists  and  remains  unless  expressly 
yielded.  Jones  v.  Com.)  69  Penn.  St.  137 ;  Easton  Bank  v.  Com.)  10 
id.  442-450 ;  Erie  B.  B.  Co.  v.  Com.,  66  id.  84 ;  Com.  v.  Bird,  12 
Mass.  443 ;  Cooley  Tax.  540,  note,  and  144  to  151.  Exemptions,  no 
matter  how  meritorious  the  cause,  are  of  grace,  and  must  be  strictly  con- 
strued. Providence  Bamk  v.  Billing,  4  Pet.  514;  Bank  v.  Com.,  7  Harr. 
144. 

The  ca^es  of  Kelly  v.  Pittsburgh)  85  Penn.  St.  170,  and  Hewitt's 
Appeal)  88  id.  55,  show  how  remote  a  benefit  may  be  in  order  to  sub- 
ject land  to  taxation.  If  the  tax  was  not  authorized  when  levied,  the 
act  of  April  30,  1885  — P.  L.  1885,  p.  11  —fully  validated  the  same. 
Which  act  was  within  the  power  of  tne  legislature.  Hewitt's  Appeal, 
88  Penn.  St.  55 ;  Grim  v.  Weissenberg  School  District,  57  id.  433 ; 

sIaUv  v.  Underwood)  10  S.  &  K.  97 ;  Adle  v.  Sherwood)  3  Whart.  281 ; 

'  Hepburn  v.  Curtis,  7  Watts,  300 ;  Schmley  v.  Commonwealth,  12  Casey, 
29.  The  question  of  the  justice  or  injustice  of  the  tax  is  one  with  which 
the  courts  have  nothing  to  do.  Kelly  v.  Pittsburgh,  85  Penn.  St.  170 ; 
WAer  v.  Beinhard,  73  id.  370;  Kirby  v.  Shaw,  19  id.  258. 

F.  F.  Marshall,  for  defendants  in  error,  cited  Saltsmcm  et  al.  v.  City 
of  Erie,  Pitts.  L.  J.,  vol.  9,  N.  S.,  55.  As  to  the  unconstitutionality  of 
unequal  taxation,  see  Appeal  of  the  Protestant  Orphan,  Asylum  et  al., 
17  W.  N.  C.  47 ;  Harnett  v.  Philadelphia,  15  P.  F.  S.  146 ;  Washing- 
ton Avenue,  19  id.  364 ;  In  re  Saw  Mill  Bun  Bridge,  4  Norr.  163. 

Clabk,  J.  This  action  of  debt  is  brought  under  the  act  of  1874,  by 
the  city  of  Erie,  against  the  executors  and  trustees  of  the  estate  of 
Charles  M.  Reed,  deceased,  to  recover  certain  taxes  assessed  against  the 
defendants'  real  estate,  situate  within  the  present  city  limits. 

By  act  of  assembly,  approved  February  25,  1870  —  P.  L.  242  —  the 
limits  of  the  city  of  Erie  were  extended  to  include  the  borough  of 
South  Erie,  and  a  part  of  Millcreek  township. 

The  defendants  are  the  owners  of  about  one  hundred  acres  of  land, 
which,  prior  to  the  extension  of  the  city  limits,  were  situate  partially 
within  the  borough  of  South  Erie,  and  partially  in  Millcreek  township, 
immediately  adjoining  the  old  city. 

The  city  of  Erie,  and  also  the  borough  of  South  Erie,  were  at  the 
time  considerably  indebted,  while  the  township  of  Millcreek  was  free 
from  all  indebtedness  whatsoever.  In  relief  of  the  rural  portions  of  the 
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land,  included  in  such  extensions,  it  was,  by  act  of  assembly  and  city 
ordinance,  provided  as  follows:  —  act  25th  Feb.,  1870,  §  9  —  The 
council  of  said  city  shall  so  discriminate  in  laying  the  city  taxes  as  not 
to  impose  upon  the  rural  portions  those  expenses  which  belong  exclu- 
sively to  the  built-up  portions  of  said  city ;  for  which  purpose  the  asses- 
sors shall  distinguish  in  their  returns  what  properties  are  within  agri- 
cultural or  rural  sections,  not  having  the  benefit  of  lighting,  paving, 
Eolice,  water,  and  other  expenditures,  exclusively  belonging  to  the  said 
uilt-up  portions  of  said  city ;  and  lands  within  said  agncultural  or 
rural  districts  used  for  the  purpose  of  cultivating  or  farming,  and  not 
having  any  of  said  privileges  shall  be  assessed  as  farm  lands,  and  rated 
as  sncn. 

Section  12,  May,  1871 :  —  That  so  much  of  that  portion  of  the  city 
of  Erie  as  —  by  the  act  aforesaid  —  was  taken  from  Millcreek  township 
and  annexed  to  the  said  city,  and  not  built  upon  or  cut  up  into  city 
lots,  shall  be  designated  as  the  rural  district  of  the  said  city  of  Erie,  and 
all  lands  within  said  district  shall  be  assessed  as  farm  lands,  and  rated 
as  such;  provided  that  whenever  any  tract  of  land  lying  within  said 
district  shall  be  laid  out  into  city  lots,  and  sold  as  such,  then  the  same 
shall  cease  to  be  rated  and  assessed  as  farm  lands,  and  the  taxes  thereon 
shall  be  levied  and  collected  in  like  manner  as  on  real  estate,  within 
said  city,  as  is  now  required  by  law. 

Ordinance  4th  February,  1882  : — That  for  the  year  1881,  and  during 
each  and  every  year  thereafter,  while  this  ordinance  is  in  force,  all  lands 
in  the  city  of  Erie,  taken  from  Millcreek  township  by  the  act  of  Feb- 
ruary 25,  1870,  extending  the  limits  of  said  city  of  Erie,  that  are  or 
shall  hereafter  be  assessed  as  farm  lands,  shall  be  allowed  an  abatement 
equal  to  one-half  the  rate  assessed  on  other  lands  in  said  city  of  Erie ; 
and  the  city  clerk  is  herebv  directed,  in  making  out  the  duplicates  of 
city  taxes,  to  deduct  the  said  abatement  as  above  provided. 

In  1879,  1880,  1881  and  1882,  the  defendant's  lands,  which  at  the 
time  of  the  extension  were  in  Millcreek  township,  were  returned  bv 
the  assessors  as  farm  lands,  and  were  by  the  city  councils,  during  each 
of  those  years,  allowed  an  abatement  of  one-half  of  the  rate  assessed, 
whilst  the  lands  which  were  in  South  Erie  were  not  so  returned,  and  no 
abatement  was  made  of  the  tax  levied  thereon. 

The  defendant's  contention  is  that  the  lands  last  mentioned  are  located 
within  the  agricultural  or  rural  districts  of  the  city ;  are  used  only  for 

{mrposes  of  cultivation  or  farming,  and  receive  no  "  benefit  from  the 
ighting,  paving,  police,  water,  and  other  expenditures  exclusively 
belonging  "  to  the  built-up  portions  of  the  city ;  that,  therefore,  in  the 
assessment  and  levy  of  taxes,  proper  discrimination  should  have  been 
made  in  their  favor,  as  required  by  the  act  of  1870.  Further,  that  as 
the  Constitution  of  Pennsylvania  provides  that  all  taxes  shall  be  uni- 
form upon  the  same  class  of  subjects,  within  the  territorial  limits  of 
the  authority  levying  the  same,  the  taxes  upon  the  farm  lands,  in  the 
former  district  of  South  Erie,  must  be  abated  in  the  same  proportion, 
and  to  the  same  extent,  as  the  taxes  upon  the  farm  lands  formerly  in 
Millcreek  township. 
The  facts  alleged  on  part  of  the  defendants  are  to  some  extent  denied; 
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the  plaintiffs  say  that  the  lands  in  question  have  the  benefit  of  paved 
streets,  gas,  water,  and  the  protection  of  the  police.  However  this  may 
be,  in  fact,  it  is  certainly  true  that  the  city  councils  constitute  the  legal 
tribunal  for  the  determination  of  this  question.  The  language  of  the  act 
is  that  "  the  councils  of  the  said  city  shall  so  discriminate  in  laying  the 
city  taxes  as  not  to  impose  upon  the  rural  portions  those  expenses 
which  belong  exclusively  to  the  built-up  portions  of  the  city,  etc., 
"  for  which. purpose  the  assessors  shall  dfetinguish  in  their  returns,"  etc. 
The  assessors  duty  is  directory  only  ;  it  is  the  duty  of  the  city  councils 
to  make  the  proper  discrimination  and  abatement ;  the  work  of  the 
assessor  is  intended  merely  to  facilitate  the  action  of  councils. 

The  specific  class  of  property  entitled  to  the  abatement  is  defined  by 
the  statute  as  follows :  "  Lands,  within  said  agricultural  or  rural  dis- 
tricts, used  for  the  purpose  of  cultivation  or  farming,  and  not  having 
any  of  said  privileges,  shall  be  assessed  as  farm  lands  and  rated  as  such." 
The  defendants  allege,  as  we  have  said,  that  the  lands  in  question  are 
in  fact  farm  lands,  not  having  any  of  said  privileges ;  but  the  only  tri- 
bunal having  jurisdiction  of  this  inquiry  has  determined  the  fact  other- 
wise, and  we  cannot  disregard  that  determination.  The  whole  question 
of  discrimination  is  by  the  statute  committed  to  the  discretion  of  the 
city  councils ;  that  discretion  is,  of  course,  not  absolute ;  it  is  not  to  be 
exercised  according  to  mere  pleasure  or  caprice,  but  under  the  law ; 
and  when  the  law  nas  confided  to  a  special  tribunal  the  authority  to 
determine  certain  matters,  arising  in  the  course  of  its  duties,  the  decis- 
ion of  that  tribunal,  within  the  scope  of  its  authority,  is  conclusive. 

Whether  the  owners  of  this  property  were,  under  the  provisions  of 
the  statute,  entitled  to  the  abatement  depended  upon  certain  facts  and 
circumstances,  the  subject  of  proof ;  the  decision  of  councils  determined 
these  facts ;  no  appeal  is  given  or  provided  for,  and  that  decision  is, 
therefore,  final.  The  right  to  impose  taxes  for  the  support  of  the  gov- 
ernment, in  all  its  departments,  State,  county  or  municipal,  is  the  pre- 
rogative of  the  legislature.  Subject  to  the  restriction  01  the  Constitu- 
tion, that  power  may  be  exercised  by  such  agencies  as  the  legislature 
may  establish  for  that  purpose. 

The  assessment  was  made  by  the  proper  officer,  the  land  was  a  proper 
subject  of  taxation,  and  the  tax  was  imposed  by  the  proper  authority, 
there  can,  therefore,  be  no  legal  defense  to  the  payment  of  the  tax. 

If,  however,  the  discretion  thus  conferred  is  absolute,  no  doubt  the 
power  of  a  court  of  equity  would  be  adequate  to  restrain  the  perpetra- 
tion of  a  palpable  wrong.  But  as  this  court  said  in  SaUsman  v.  City 
tErie,  9  Pitts.  Leg.  Jour.  (N.  S.)  55,  "  within  a  sound  exercise  of  the 
jretionary  power,  a  court  of  equity  would  not  interfere  with  the 
adjusted  rate,  for  this  would  be  to  assume  to  exercise  the  powers  dele- 
gated only  to  the  councils." 

There  is  evidence  to  show  that  the  streets  of  the  city  surrounding 
this  property  are  paved ;  that  other  streets  have  been  opened  wholly 
or  partially  through  these  lands,  dividing  them  into  a  dozeu  or 
more  different  lots ;  that  the  paved  streets  are  lighted  with  gas,  and  are 
supplied  at  various  points  witn  water-pipes  and  hydrauts,  communicat- 
ing with  the  water-works  of  the  city  ;  that  the  drainage  of  the  lots  is 
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into  the  city  sewers ;  that  the  waste  from  a  slaughter-house  erected 
thereon  is  received  into  one  of  the  sewers,  and  is  conveyed  away ; 
and  we  may  readily  assume  that  the  lands  in  question  may  be  largely 
benefited  by  these  various  city  improvements.  We  cannot  at  all 
events  say,  in  view  of  all  the  evidence,  that  any  such  wanton  abuse  of 
power  or  omission  of  duty,  on  the  part  of  the  city  councils,  has  been 
shown  as  would  have  induced  a  chancellor  to  restrain  the  collection  ; 
and  if  the  defendants  below  are  not  entitled  to  equitable  relief  in  that 
form,  they  certainly  cannot,  in  a  suit  under  the  act  of  1874,  set  up 
such  a  defense  in  equity,  against  the  collection. 

We  are  of  opinion  also  that  the  learned  judge  erred,  in  his  instruc- 
tions to  the  jury,  as  set  forth  in  the  eighth  assignment  of  error.  The 
assessments  were  not  in  excess  of  the  authority  conferred  by  the  stat- 
ute, the  city  had  power  to  levy  for  different  purposes,  as  great  a  rate 
as  was  actually  levied,  and  if  the  question  had  been  raised  at  the  trial, 
the  specific  purposes  to  which  the  taxes  were  to  be  applied  would 
doubtless  have  Deen  shown ;  but  if  this  were  not  so,  the  levy  was 
validated  by  the  act  of  April  30,  1885  —  P.  L.  11 . 

The  judgment  is,  therefore,  reversed,  and  a  venire  facias  de  novo  is 
awarded. 


Erie  City  Passenger  Ry.  Co.  v.  Schuster. 

October  4,  1886. 

Negligence— Contributory  of  Parent. 

The  contributory  negligence  of  a  parent  or  guardian  will  not  bar  a  recovery 
by  an  infant  for  injury  resulting  from  the  negligence  of  another.* 

Error  to  the  court  of  common  pleas  of  Erie  connty. 

This  was  an  action  brought  by  an  infant  against  a  horse-car  company 
to  recover  damages  for  an  injury  occasioned  by  the  alleged  negligence 
of  the  company. 

Jno.  P.  Vincent,  for  plaintiff  in  error.  A  driver  has  a  right  to  pre- 
sume that  even  a  child  would  not  heedlessly  run  into  an  apparent  danger. 
Mestenville  Passenger  Railway  Co.  v.  Carmell,  88  Penn.  St. 
520.  See  Woadbridge  v.  Bel,  lack.  <&  West.  Ry.  Co.y  16  W.  N.  C. 
55-7 ;  88  Penn.  St.  520.  Whether  a  particular  state  of  facts  consti- 
tutes negligence  is  generally  a  question  of  law ;  whether  a  particular 
negligence  contributes  to  the  catastrophe  is  a  question  of  fact.  Catawissa 
Railroad  v.  Armstrong,  52  Penn.  bt.  282.  As  to  contributory  negli- 
gence, see  Kay  v.  Penn.  R.  R.  Co.,  65  Penn.  St.  269-77 ;  Fuzgerald 
v.  The  St.  Paul,  Minneapolis  <6  Manitoba  Ry.  Co.,  8  Am.  &  Eng. 
K.  K.  Cas.  310;  ffathfield  v.  Ruper,  21  Ind.  15;  Mangain  v. 
Brooklyn  City  Ry.  Co.,  38  N.  Y.  455 ;  Bright  v.  Maldur  <£  M.  R. 
Co.,  4  Allen,  283 ;  Callahan  v.  Bean,  9  id.  401 ;  Hetty  v.  Boston  Gas- 
light Co.y  8  Gray,  123 ;  Brown  v.  European  <&  N.  A.  Ry.  Co.,  58 
Me.  384 ;  La  Fayette  &  Q.  Ry.  Co.  v.  liuffmcm,  28  Ind.  287 ;  Toledo, 
W.  <b  W.  Ry.  Co.  v.  Oratchd,  88  HI.  441 ;  Meeks  v.  Southern  Pacific 
Ry.  Co.,  52  Cal.  602. 

♦See  Moak's  UnderhUl  Torts,  288  et  seq.;  9  Eng.  Rep  474;  Galveston,  etc.,  v. 
Moore,  10  Am.  &  Eng.  R.  Cas.  745;  Norfolk,  etc.,  B.  Co.  r.  Ormtby,  27  Gratt.  465. 
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Benson  dk  Brainerd,  for  defendant  in  error.  The  law  requires 
trains  approaching  a  highway  or  towns  to  slow  their  motion  and  give 
warning  oy  the  tell  and  whistle.  A  street  railway  occupies  the  most 
populous  streets,  and  to  allow  its  teams  to  go  without  a  superintending 
eye  and  hand  would  be  intolerable.  North  PennsyVoamia  Rail- 
road Co.  v.  Heilman,  13  Wr.  60,  64,  Strong,  J.,  page  64.  A  child  of 
the  age  of  five  years  and  over  cannot  be  charged  with  contributory 
negligence.  See  the  New  York  case.  This  is  a  sound  rule,  founded  on 
humanity  and  reason,  and  will  stand  the  test  of  ages.  On  this  poiut  we 
refer  to  some  cases.  HestorviUe  Passenger  Rawway  Co.  v.  G'ownd,  7 
Norr.  520 ;  Pittsburg,  Allegheny  <fk  Manchester  PassengerRailway  Co. 
v.  Caldwell,  24  Smith,  421.  See  this,  Kay  v.  Pennsylvania  Railroad 
Co.,  15  id.  269  ;  Ranch  v.  Lloyd  &  EiU,  7  Casey,  358.  To  authori- 
ties on  the  facts  in  this  case,  see  HarveyMorgan,  Jr.,  per  guardian, 
v.  The  Brooklyn  Railroad  Co.,  38  N.  Y.  455 ;  North  Penn.  Rail- 
road v.  Heilman,  13  Wr.  60,  68 ;  Crissey  v.  HestorviUe.  Mantua  dk 
Fairmount  Passenger  Ry.  Co.,  25  Smith,  83. 

Trunkey,  J.  At  the  date  of  the  plaintiffs  injury  she  was  nearly 
four  years  of  age.  She  was  on  her  way  to  a  neighboring  store,  having 
been  sent  alone  by  her  parents.  The  injury  was  inflicted  on  the  north 
walk  of  a  street  crossing  where  people  were  accustomed  to  cross  on 
foot ;  there  is  no  evidence  of  special  nazard  at  that  crossing  occasioned 
by  large  amount  of  travel,  or  otherwise.  The  driver  had  stopped  his 
car  at  the  south  walk,  and  there  was  little  time  or  distance  for  nis  team 
to  gain  much  speed.  He  first  saw  the  child  under  the  tongue  when 
the  horses  jumped  ;  he  had  given  his  attention  to  passengers,  between 
the  south  and  north  walks.  Other  persons  saw  the  child  in  danger, 
and  endeavored  to  get  him  to  stop.  "  At  the  time  of  the  injury  to  this 
child  the  driver  was  charged  not  only  with  driving  and  managing  the 
horses,  but  also  collecting  the  fare ; "  no  change  box  was  in  the  car. 

Upon  die  driver  rested  the  entire  duty  of  collecting  fares,  caring  for 
the  convenience  of  passengers,  and  proper  driving.  His  stop  at  the 
south  walk  had  no  tendency  to  warn  the  child,  or  anybody  else,  to 
keep  off  the  north  walk  or  be  run  over.  Had  he  kept  lookout  while 
between  the  crossings  he  could  readily  have  seen  the  child. 

In  response  to  the  defendant's  request,  the  jury  were  instructed  that 
if  the  horses  were  moving  at  a  moderate  rate  of  speed  and  ran  upon 
the  child  before  she  could  be  seen  and  without  time  for  the  driver  to 
stop  the  car;  or  if  the  child  suddenly  came  in  the  way  of  the  horses 
unseen  by  the  driver,  and  without  giving  him  time  to  stop  the  horses ; 
or  if  the  injury  did  not  happen  from  any  want  of  ordinary  care  in  the 
management  of  the  horses  at  the  time  of  the  accident,  the  plaintiff 
could  not  recover.  And  upon  that  instruction  the  questions  of  fact  were 
submitted.  Much  more  was  said  in  the  general  charge,  but  nothing  to 
weaken  the  affirmance  of  the  defendant's  first,  second  and  sixth  points. 

The  first  alleged  error  is  that  the  court  refused  to  charge  "  That  even 
if  the  driver  did  see  the  child  so  close  that  it  might  reach  the  horses  or 
car  before  they  passed,  it  was  not  necessarily  negligence  in  the  driver 
not  to  stop.  He  was  not  bound  to  stop,  if  it  seemed  improbable  to 
him  that  the  child  would  reach  the  horses  or  car,  and  he  had  a  right  to 
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presume  that  a  child  of  her  age  would  not  heedlessly  run  into  an  appar- 
ent danger ; "  but  instead  submitted  to  the  jury  whether,  under  an  the 
facts  and  circumstances  shown,  there  was  negligence  by  the  defendant. 

The  instruction  prayed  in  the  third  point  was  based  on  the  assumed 
fact  the  driver  saw  the  child  "  so  close  that  it  might  reach  the  horses 
or  car  before  they  passed."  In  the  printed  argument  of  plaintiff  in 
error  it  is  said :  "  Tnere  is  not  one  word  of  evidence  in  the  case  to  show 
that  the  driver  saw  the  child  before  the  horses  struck  her."  That  is 
true.  The  driver  testifies  he  did  not  see  her  before  ;  and  no  witness  says 
he  did.  Instruction  upon  things  imagined  should  not  be  blended  with 
instruction  upon  things  of  whicn  there  is  evidence.  The  testimony  of 
the  driver  tended  to  show  that  he  was  looking  ahead,  just  as  he  ought 
to  have  done,  at  and  immediately  before  the  moment  the  child  was 
struck ;  other  testimony  tended  to  show  that  he  was  looking  back  and 
speaking  with  passengers.  Here  was  a  real  question  for  the  jury,  one 
not  to  be  confounded  with  any  thing  outside  the  case.  The  first  assign- 
ment cannot  be  sustained. 

The  second  assignment  of  error  is  the  refusal  of  the  defendant's 
seventh  point,4  namely :  "  If  the  jury  believe  from  the  evidence  that  the 
plaintiff  was  allowed  to  play  in  the  street  unattended,  or  was  sent  into 
the  street  by  its  parents  on  an  errand  that  required  her  to  cross  the 
street,  such  an  act  was  such  negligence  as  will  prevent  a  recovery  by 
the  plaintiff  in  this  case.  In  such  case  the  negligence  of  the  parents 
will  oe  imputed  to  the  plaintiff." 

Whether  the  contributory  negligence  of  a  parent  will  bar  recovery 
by  an  infant  for  injury  resulting  from  the  negligence  of  another  is  a 
question  upon  which  tnere  is  conflict  of  decisions  in  the  States  of  this 
country,  in  Pennsylvania  the  cases  are  numerous  in  which  infants 
have  recovered  compensation  for  injuries  caused  by  the  negligence  of 
others,  and  no  action  has  failed  because  of  the  negligence  of  the  parent 
or  guardian  being  imputed  to  the  cliild.  In  Smith  v.  O'Connor,  48 
Penn.  St.  218,  it  was  said  we  are  asked  to  approve  and  apply  the  doc- 
trine that  the  negligence  or  imprudence  of  tne  parents  or  guardians  in 
allowing  a  child  of  tender  age  to  be  exposed  to  injury  in  a  highway, 
furnishes  the  same  answer  to  an  action  by  the  chila  as  the  negligence 
or  other  fault  of  an  adult  plaintiff  would  in  a  similar  case.  The  negli- 
gence of  the  parent  or  guardian  is  imputed  to  the  child,  and  hence, 
unless  the  infant  plaintiff  has  exercised  the  care  demanded  of  an  adult, 
no  action  can  be  sustained.  This  is  holding  the  child  responsible  for 
the  ordinary  care  of  adults.  In  our  opinion  the  rule  does  not  rest  upon 
sound  reason.  And  the  judgment  in  favor  of  the  infant  plaintiff  was 
affirmed. 

The  ruling  in  that  case  has  remained  unquestioned  till  now.  But 
one  case  is  cited  by  the  plaintiff  in  error.  Fvtzgerald  v.  Railway  Co., 
8  Am.  &  Eng.  Ry.  Cases,  310,  with  the  references  therein. 

In  support  of  the  ruling  in  Smith  v.  O'Connor  might  be  cited 
Railroad  Co.  v.  Snyder,  lo  Ohio  St.  399,  a  well-considered  case,  and 
cases  in  several  other  States.  For  clear  and  forcible  reasoning  in  sup- 
port of  the  doctrine  that  where  the  defendant,  discharging  his  duties 
carefully,  could  have  avoided  injuring  the  child,  no  amount  of  negli- 
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Snce  by  the  child's  parents  is  a  defense,  reference  is  made  to  Whart. 
m  of  Neg.,  par.  309,  310,  311,  312. 

This  doctrine  has  been  repeatedly  recognized.  Among  the  cases  are 
Glassev  v.  Railway  Co.,  57  Penn.  St.  172,  where  it  was  decided  that 
the  father  could  not  recover  for  an  injury  to  his  son  of  tender  years, 
caused  in  part  by  his  own  imprudence,  though  the  infant  may ;  and 
Railroad  Co.  v.  Mahony,  57  Penn.  St.  187,  where  it  was  remarked, 
if  the  action  was  by  the  father  to  recover  damages  by  the  death  of  the 
child,  a  very  different  question  would  be  presented.  To  a  child  of 
plaintiff's  years  no  contributory  negligence  can  be  imputed. 

In  the  refusal  of  the  seventh  and  eighth  points  there  was  no  error. 

Judgment  affirmed. 

Skinner  v.  McAllister. 

October  4,  1886. 

Land — Seated  —  Unseated  —  Sale  — Tax  —  Assessment  —  Property. 

If  land  seated  at  the  date  of  assessment  is  sold  for  taxes  as  unseated,  the  sale 
is  void. 

Inquiry  as  to  whether  land  sold  for  taxes  was  seated  must  be  with  reference 
to  the  time  of  assessment. 

If  seated  land  is  assessed  as  unseated,  the  personal  property  of  the  occupant 
upon  the  premises  is  not  liable  for  the  land  tax. 

Error  to  the  court  of  common  pleas  of  'Erie  county. 

This  was  an  action  of  ejectment  brought  by  Babbitt  against  McAllis- 
ter to  recover  the  possession  of  certain  real  estate  to  which  McAllister 
claimed  title  by  virtue  of  a  treasurer's  sale  for  taxes ;  the  verdict  was 
for  the  defendant. 

Elijah  Babbitt,  E.  Z.  Whtitdsey,  Henry  Souther,  for  plaintiffs  in 
error.  The  payment  of  taxes,  or  the  possession,  does  not  help  the  title. 
This  can  only  be  done  to  help  out  the  statute  of  limitations — as  was 
done  in  JHcuoU  v.  Jfeely,  3  W.  69.  See,  also,  Serg.  Laud  Law,  223; 
Head  v.  Goodyear  et  al.,  18  S.  &  R.  350.  A  tract  of  land  ceases  to  be 
unseated  as  soon  as  it  is  actually  occupied  with  a  view  to  permanent 
use,  and  that  occupation  may  be  said  to  commence  with  the  moment  of 
entry  for  the  purpose  of  clearingthe  land.  Campbell  v.  Wilson,  1 
Watts,  603;  Wallace  v.  Scott,  7  W.  &  S.  248  ;  MUliken  v.  Benedict, 
8  Barr,  169 ;  Eermedy  v.  Dailey,  6  Watts,  269 ;  Harbeson  v.  Suek,  2 
id.  124 ;  George  v.  Messenger,  73  Penn.  St.  418 ;  Jackson  v.  Stoebzd, 
87  id.  302;  Early  v.  Emoer,  102  id.  338  ;  Stoeted  v.  Jackson,  15  W. 
N.  C.  260.  Land  may  be  seated  as  well  by  an  intruder  as  by  an  owner. 
Shefler  v.  McKabe,  2  Watts,  421 ;  Rosenlerger  v.  Schuse,  7  id.  390 ; 
Jackson  v.  Sassman,  5  C.  106.    See,  also,  the  act  29th  April,  1844. 

J.  W.  Sprout,  for  defendant  in  error.  The  statute  operates  to 
paralyze  the  activity  of  the  original  title  as  an  assailant  of  the  tax 
title  after  five  years.  McReynolds  v.  Zongenberger,  7  Smith,  29. 
The  limitation  in  the  act  of  1804  does  not  apply  when  the  original 
owner  is  in  possession.  Bigler  v.  Earns,  4  W.  &  S.  137 ;  Shearer  v. 
Woodbttrn,  10  Barr,  511 ;  Rogers  v.  Johnson,  17  Smith,  43.  Whether 
the  land  was  seated  or  unseated  at  the  time  of  the  assessment  is  a 
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question  for  the  jury.  Altenose  v.  Huf smith,  9  "Wr.  121 ;  Roseribur- 
ger  v.  SchvZl,  7  Watts,  390 ;  Watson  v.  Davidson,  6  Norr.  270.  See 
Lackawanna  Iron  Co.  v.  Fales,  5  Smith,  94 ;  Jackson  v.  Stoetsel,  6 
Norr.  306.  Land  assessed  on  the  seated  list,  but  its  character  being 
undesignated ;  though  actually  unseated,  the  collector  so  returning  it,  and 
the  commissioners  then  putting  it  on  the  unseated  list  chargea  with  a 
tax —  and  the  commissioners  certifying  it  to  the  treasurer,  who  sells  it 
as  unseated  for  the  taxes — the  sale  is  regular  and  the  purchaser  takes 
title.  Laird  v.  Hiester,  12  Harr.  452  ;  Aithur  v.  Smothers,  2  "Wr. 
40 ;  Albyy.  Kennedy,  9  Pitts.  L.  J.  356.  See,  also,  Owens  v.  Van- 
hook,  3  Watts,  260;  Frick  v.  Sterrett,  4  W.  &  S.  269.  See  Thomp- 
son v.  Chase,  2  Grant,  367.  As  to  notice  to  the  owner  of  the  transfer 
from  the  seated  to  the  unseated,  see  Bechdel  v.  Leingle,  16  Smith,  41. 
Act  of  1815,  see  Hubleyv.  Keyset*,  2  Penn.  502  ;  Hess  v.  HarringUm, 
23  Smith,  446.  There  must  be  an  assessment,  regular,  or  irregular,  for 
the  particular  year,  for  the  taxes  for  which  the  land  is  sold.  Heft  v. 
Oephart,  15  Smith,  518.  See  Wells  v.  Smyth,  5  id.  159.  The  statute 
of  limitation  of  April  30,  1804,  which  enacts  that  "  No  action  for 
recovering  of  said  land  shall  live  unless  the  same  be  brought  within 
five  years  after  the  sale  thereof  for  taxes,  as  aforesaid,  is  in  full  force. 
Ash  v.  Ashton,  3  W.  &  S.  510;  McCall  v.  Himebaugh,  4  id.  164; 
Howard  v.  Inglis,  5  id.  465 ;  Bobh  v.  Howen,  9  Penn.  St.  71 ;  Sheik 
v.  McEVroy,  8  Harr.  25-31 ;  Burd  v.  Patterson,  10  id.  219;  McRey- 
nolds  v.  Longenberger,  7  Smith,  29  ;  Rogers  v.  Johnson,  17  id.  43. 

Trunkey,  J.  It  is  somewhat  difficult  to  ascertain  from  the  paper- 
books  the  mode  of  assessing  unseated  lands  in  Erie  county.  Kot  all 
the  evidence  has  been  printed,  and  defendant  alleges  that  some  of  the 
matters  relating  to  the  assessment  is  incorrectly  printed.  One  thing  is 
admitted,  namely,  the  land  was  sold  as  unseated  for  the  taxes  of  1860, 
and  the  record  shows  no  sale  for  the  taxes  of  1859.  As  the  case  comes 
it  is  necessary  to  notice  only  the  instructions  to  the  jury  touching  the 
assessment,  on  which  depends  the  validity  of  the  sale. 

Babbitt  had  resided  on  the  land  and  it  had  been  assessed  to  him  as 
seated.  The  court  told  the  jury  that  after  1853  the  land  was  assessed 
to  Babbitt,  among  the  seatea  lands  up  to  and  including  the  year  1860, 
and  that  in  that  year  the  land  was  returned  by  the  collector  as  unseated 
and  put  upon  the  list  of  unseated  lands  in  the  commissioner's  office. 
And  they  were  instructed  that  unless  the  land  had  actually  become 
unseated,  the  sale  was  a  nullity.  Also,  that  if  the  land  had  been  aban- 
doned so  long  as  to  become  again  unseated,  and  the  collector  returned 
it  to  the  commissioners  as  unseated,  and  they  made  the  proper  entry 
thereof  in  the  unseated  land-book,  the  sale  was  valid. 

It  was  clear  that  the  land  was  assessed,  either  as  seated  or  unseated, 
for  the  year  1860 ;  that  the  rate  had  been  fixed,  the  amount  of  tax 
ascertained,  and  the  same  put  into  the  hands  of  the  collector.  From 
the  peculiar  method  of  keeping  the  books,  it  may  be  impossible  to 
ascertain  how  it  was  assessed,  but  it  was  assessed  with  the  other  lands 
in  the  township.  That  assessment  was  made  in  the  fall  of  1859,  or 
early  in  1860.  'If  it  was  assessed  as  seated,  then  the  jury  were  rightly 
told  that  "  if  Snow  went  in  there  and  made  it  his  residence;  with  prop- 
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erty  there  out  of  which  the  tax  could  have  been  collected  in  1860, 
then  the  sale  by  the  treasurer,  notwithstanding  the  fact  that  it  had 
been  put  on  the  unseated-book,  was  void."  But  if  the  land  was  assessed 
as  unseated,  though  Snow  resided  on  it  in  1860,  with  personal  prop- 
erty, what  right  had  the  collector  to  touch  such  property  t  If  the 
officers  chose  to  make  it  a  land  tax,  without  personal  liability  of  the 
land-owner,  the  personal  property  of  the  lessee,  or  of  an  intruder,  could 
not  be  seized  and  sold  in  satisfaction  of  the  tax.  It  was  incorrect  to 
say  to  the  jury  as  set  out  in  the  fifth  assignment,  that  if  the  land  was 
seated  in  1860,  and  Snow  was  residing  on  it,  his  property  was  liable 
for  the  tax,  in  case  it  was  assessed  as  unseated.  The  instruction,  in 
connection  with  other  parts  of  the  charge,  was,  that  if  Snow  went  on 
the  land  in  1860,  to  reside  permanently,  his  property  was  liable  for  the 
tax,  even  if  it  had  been  assessed  as  unseated  because  of  Babbitt's 
abandonment.  And  with  the  answer  to  the  plaintiff's  first  point,  the 
jury  would  understand  that  the  point  of  time  was  December,  1860,  to 
determine  whether  the  land  was  seated  at  that  date,  instead  of  the  date 
of  assessment  prior  to  fixing  of  the  amount  of  tax. 

If  the  land  was  seated  when  the  assessment  was  made  the  sale  was 
void ;  if  unseated  the  sale  was  valid.  If  the  assessor  found  Snow  residing 
on  the  land  in  the  fall  of  1859,  he  had  good  reason  not  to  change  the 
assessment.  In  that  case  it  matters  not  where  Snow  resided  in  the 
summer  of  1860.  If  he  moved  away  after  the  making  of  the  assess- 
ment and  laying  of  the  tax,  the  collector  and  commissioners  had  no 
authority  to  change  the  tax  for  that  year.  Instead  of  so  pointedly 
directing  the  minds  of  the  jury  to  the  time  of  the  collector's  return  in 
December,  1860,  the  court  should  have  directed  their  inquiry  to  the 
date  of  the  assessment.  Nor  would  it  have  been  amiss  to  have 
informed  them  that  if  the  land  was  seated  when  assessed,  after  the 
collector's  return,  it  was  the  commissioners'  duty  to  cause  it  to  be  sold 
as  seated. 

Nearly  all  the  rulings  and  instructions  of  the  learned  judge  at  the 
trial  are  unexceptionable.  But  we  think  the  jury  were  misled  on  the 
matter  indicated.  It  may  or  may  not  have  affected  their  conclusion. 
Snow  was  assessed  in  that  township  for  the  years  1859  and  1860,  it  is 
not  shown  that  he  resided  elsewhere  than  on  this  land,  and  had  the 
jury  been  advised  that  the  inquiry  whether  the  land  was  seated  must 
be  with  reference  to  the  time  of  assessment,  perhaps  the  verdict  would 
have  been  the  other  way. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 


Appeal  of  Jacob  Dull. 

October  4,  1886. 

Tax  Title  —  Cloud  Upon  Title— Equity. 

Where  one  holds  an  invalid  tax  title  to  land  of  another,  and  the  true  owner 
has  no  adequate  legal  remedy,  and  the  facts  are  clearly  such  that  the  cloud  upon 
the  title  ought  to  be  relieved  against,  a  court  of  equity  has  power  to  grant  the 
relief. 

Appeal  from  the  decree  of  the  court  of  common  pleas  of  Fayette 
county. 
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Edward  Campbell,  for  appellant,  cited  Kelly's  Appeal,  38  Leg. 
Int.  350;  ;1  Pomeroy  Equity,  225,  note  1,  referring  to  Morton  v. 
Graves,  5  Xllen,  601 ;  Thompson's  Appeal,  42  Leg.  Ink  214 ;  Wilson, 
v.  Getty,  7  Smith,  266  ;  Stewarts  Appeal,  28  id.  88-96 ;  Kennedy  v. 
Kennedy,  7  Wr.  413  ;  O'Neil  v.  Hamilton,  8  id.  18. 

A.  D.  Boyd,  for  appellee,  cited  Barclay* s  Appeal,  12  Norr.  54. 

Green,  J.  The  master  found  as  facts  in  this  case  that  the  plaintiff 
held  title  to  the  land  in  question  by  deed  from  the  assignee  of  the 
former  owner,  that  he  subsequently  occupied  the  land,  built  a  house 
upon  it  in  which  he  dwelt  from  October,  1879,  to  August,  1882,  and  from 
tnat  time  on  he  was  in  possession  by  his  tenants.  He  also  found  that 
when  the  land  was  sold  as  unseated  land  for  taxes  the  plaintiff  owed 
sixty-three  cents  taxes,  but  that  there  was  personal  property  on  the 
premises  sufficient  to  make  the  tax.  This  tax  title  which  the  defend- 
ant bought  and  took  and  held  a  deed  for  was,  therefore,  apparently  an 
invalid  title.  Nevertheless  the  defendant  had  the  deed  recorded  and, 
by  his  answer  to  the  plaintiffs  bill,  claims  title  under  the  treasurer's 
deed  in  himself,  and  denies  the  matters  of  fact  which  are  alleged  in  the 
plaintiffs  bill  as  the  grounds  of  the  invalidity  of  the  defendant's  deed. 

These  are:  First,  that  at  the  time  of  the  tax  sale  the  plaintiff 
resided  in  the  borough  where  the  land  is  situated ;  second,  tnat  the 
plaintiff  owned  a  large  amount  of  personal  property  in  said  borough  ; 
third,  that  there  was  personal  property  on  the  lot  out  of  which  the  tax 
could  have  been  made ;  and  fourth,  that  the  plaintiff  was  in  possession 
of  the  premises  from  1879  to  the  time  of  filing  the  bill.  All  these  are 
matters  of  fact  resting  in  parol,  and  the  evidence  to  prove  them  dies 
with  the  witnesses  who  knew  them.  The  plaintiff  is  in  possession  and, 
therefore,  cannot  bring  an  action  of  ejectment  to  recover  the  land  or 
prove  his  title.  The  treasurer's  deed  is  regular  on  its  face  and  in  accord- 
ance with  the  requirements  of  the  law  so  far  as  can  be  judged  by  any 
thing  apparent  in  its  language.  The  master  found  that  the  defendant 
had  not  asserted  his  title  except  as  stated  in  his  answer,  but  it  cannot  be 
doubted  that  it  is  there  asserted  emphatically  and  adversely.  Vhat  then 
is  the  plaintiffs  situation  f  He  is  prevented  from  establishing  his  title 
by  any  proceeding  at  law,  but  he  is  threatened  with  an  adverse  paper 
title  placed  upon  record  by  the  defendant  and  by  him  asserted  and 

5 leaded  in  a  judicial  proceeding.  It  is  beyond  all  question  that  the 
efendant's  deed  is  a  cloud,  and  a  serious  one,  upon  the  plaintiff's  title. 
Unless  he  can  remove  the  cloud  by  the  present  proceeding  he  is  with- 
out remedy. 

The  master  held  that  no  relief  could  be  granted  because  there  was  no 
relation  of  trust  or  contract  between  the  parties,  and  cites  Barclay's 
Appeal,  12  Norr.  53,  as  authority.  The  court  below  sustained  this  con- 
clusion though  without  an  opinion.  A  very  slight  examination  of 
Bo/relay's  Appeal  shows  that  it  was  not  a  case  in  any  respect  like  the 
present,  or  raising  the  same  question.  There  was  no  claim  of  adverse 
title  to  the  plaintiffs  land,  and  the  bill  was  brought  to  obtain  a  decree 
for  the  removal  of  certain  machinery  from  the  premises  of  the  plain- 
tiff.    The  remarks  quoted  from  the  opinion  were  made  in  reference  to 
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the  facts  of  that  case,  and  are  entirely  correct  as  expressing  the 
general  state  of  the  law  upon  the  subject  named.  But  they  did  not 
affect  to  discuss,  or  even  state  the  law  upon  the  subject  of  the  equity 
jurisdiction  to  remove  clouds  upon  title,  and  could  not  have  been  so 
intended  without  conflicting  with  repeated  decisions  of  this  court.  Not 
a  single  authority  was  cited  either  by  the  counsel  concerned  or  in  the 
opinion  of  this  court,  nor  was  any  proposition  expressed  respecting  this 
kind  of  equity  jurisdiction. 

Our  own  cases  show  that  we  have  adopted  and  fully  recognize  the 
equity  jurisdiction  to  remove  clouds  upon  title  aa  fully  and  as  broadly 
as  it  is  described  in  the  equity  text-books  and  decisions.  Thus  in  Ken- 
nedy v.  Kennedy r,  7  Wr.  417,  Mr.  Justice  Strong  said:  "And  there 
are  very  manv  cases  analogous  to  bills  of  peace  in  which  a  chancellor 
has  interfered  to  qniet  the  enjoyment  of  a  right,  or  to  establish  it  by  a 
decree,  or  to  remove  a  cloud  from  the  title.  Indeed  this  is  one  of  the 
well-recognized  branches  of  equitable  jurisdiction  though  its  extent  is 
not  clearly  defined."  This  was  said  in  a  case  in  which  there  was  no 
relation  of  trust  or  contract,  and  the  title  was  legal  only.  Belief  was 
denied  for  want  of  proof,  but  not  for  want  of  jurisdiction. 

The  same  remark  is  true  of  the  case  of  Stewarts  Appeal,  28  P.  F.  S. 
88,  in  which  the  late  Chief  Justice  Shakswood  sums  up  a  discussion 
of  the  subject  thus:  "  The  best  expression  of  the  rule,  as  it  seems  to 
me,  is  to  be  found  in  an  opinion,  of  the  supreme  court  of  Massachusetts 
in  Martin  v.  Graves,  5  Allen,  661,  by  Mkbbiok,  J.:  '  Whenever  a  deed 
or  other  instrument  exists  which  may  be  vexatiously  or  injuriously 
used  against  a  party  after  the  evidence  to  impeach  or  invalidate  it  is 
lost,  or  which  may  throw  a  cloud  or  suspicion  over  his  title  or  interest, 
and  he  cannot  immediately  protect  or  maintain  his  right  by  any  course 
of  proceedings  at  law,  a  court  of  equity  will  afford  relief  by  directing 
the  instrument  to  be  delivered  up  and  canceled,  or  by  making  any 
other  decree  which  justice  or  the  rights  of  the  parties  may  require.' " 
It  will  be  observed  that  the  rule  thus  stated  is  without  anv  limitation 
to  cases  of  trust  or  contract.  In  the  principal  case  of  Ma/rUn  v.  Chaves 
there  was  no  relation  of  trust  or  contract  between  the  parties  to  the 
suit,  and  the  titles  claimed  by  the  respective  parties  were  legal  only. 
The  plaintiffs  alleged  fraud  in  the  defendants  in  procuring  the  deed 
Bought  to  be  set  aside,  but  the  jurisdiction  was  not  put  upon  the  ground 
of  fraud,  but  on  the  general  ground  of  cloud  upon  the  plaintiffs    title. 

In  2  8tory  Equity,  par.  700,  the  writer,  after  stating  the  jurisdic- 
tion to  be  undoubted,  says:  "If  an  instrument  ought  not  to  be 
used  or  enforced,  it  is  against  conscience  for  the  party  holding  it  to 
retain  it,  since  he  can  only  retain  it  for  some  sinister  purpose.  .  .  . 
If  it  is  a  deed  purporting  to  convey  lands  or  other  hereditaments, 
its  existence  in  an  uncanceled  state  necessarily  has  a  tendency 
to  throw  a  cloud  over  the  title."  In  the  foot-note  (a)  entitled  "  Cloud 
upon  Title,"  the  annotator  has  discussed  the  whole  subject  of  equitable 
jurisdiction  upon  this  ground,  gathering  together  and  classifying  a 
great  number  of  decisions,  English  and  American,  illustrating  the 
circumstances  in  which  relief  will  oe  given  or  refused.  He  says  on  page 
12,  edition  of   1886 :  "  Assuming,  however,  that  the  plaintiff  is  m 
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a  position  to  ask  for  relief,  lie  will  be  entitled  to  it  upon  establishing 
the  existence  of  any  such  facts  as  the  following:  (1)  An  invalid  deed 
or  instrument  relating  to  the  title  to  land,  the  invalidity  of  which  does 
not  appear  therein  ;  as  e.  g.  an  invalid  tax  deed  or  receipt,"  citing  a 
number  of  cases,  among  which  is  fiusseU  v.  Deshon,  124  Mass.  842. 
Upon  referring  to  this  case  it  is  found  to  be  identical  inprinciple  and 
almost  identical  in  its  facts  with  the  present  case.  The  defendant 
bought  the  plaintiffs's  land  at  a  tax  sale,  for  non-payment  of  taxes. 
The  plaintiff  alleged  that  he  did  not  know  that  the  tax  was  unpaid,  but 
supposed  it  was  paid  when  he  acquired  his  title.  He  applied  to  the 
defendant  to  release  his  tax  title,  but  the  latter  refused  to  do  so,  and 
the  plaintiff  then  filed  a  bill  to  remove  the  cloud  on  his  title,  and  com- 
pel a  release.  It  happened  that  the  tax  title  was  invalid,  because  the 
sale  was  made  more  tnan  two  years  after  the  warrant  to  collect  the  tax 
was  issued.  The  bill  was  demurred  to  for  want  of  equity,  but  the 
court  overruled  the  demurrer  and  granted  the  relief  prayed  for.  On 
page  344  the  court  say :  "  The  collector's  sale  was,  therefore,  void,  and 
his  deed  conveyed  to  the  defendant  no  valid  title.  But  as  the  defend- 
ant has  caused  the  deed  to  be  recorded,  and  refuses  to  release  to  the 
Elaintiff,  and  claimed  that  he  owns  the  premises,  the  collector's  deed  to 
im  creates  a  cloud  on  the  plaintiff's  title.  The  plaintiff  having  con- 
tinued in  possession  of  the  premises  since  he  took  his  deed  in  Novem- 
ber, 1875,  cannot  try  his  title  by  writ  of  entry,  and  can  maintain  a 
bill  in  equity  to  remove  the  cloud  from  his  title." 

In  Clovsten  v.  Shearer,  99  Mass.,  it  was  held  that  a  person  in 
possession  of  land  and  taking  the  rents  and  profits  may  maintain  a 
bill  in  equity  to  quiet  his  title  against  one  who  as  to  him  is  dispossessed 
and  disseized,  but  asserts  an  adverse  title  under  a  mortgage,  the  validity 
of  which  is  denied  by  the  plaintiff. 

The  same  doctrine  was  applied  in  the  case  of  a  mortgage  of 
personal  property  in  Shearman  v.  Fitch,  98  Mass.  59,  and  the  court 
said  in  the  opinion  sustaining  the  bill :  "But  when  a  title  to  real  estate 
is  claimed  against  which  there  is  no  present  remedy  by  action  at  law,  a 
bill  in  equity  may  be  maintained  to  set  it  aside." 

In  Hay  ward  v.  Dinsdale,  17  Ves.  Jr.  3,  Lord  Chancellor  Eldon 
held  that  there  was  jurisdiction  in  equity  to  order  a  deed  forming  a 
cloud  upon  the  title  to  be  delivered  up  though  the  deed  is  void  at  law. 

In  3  Pomeroy  Equity  Jurisprudence,  par.  1398,  it  is  said:  "The 
jurisdiction  to  remove  clouds  from  title  is  well  settled  ;  the  relief  being 
granted  on  the  principle  quia  timet,  that  is,  that  the  deed  or  other 
instrument  or  proceeding  constituting  the  cloud  may  be  used  to 
injuriously  or  vexatiously  embarrass  or  affect  a  plaintiff's  title."  In  the 
foot-notes  very  numerous  cases  are  collected,  the  substance  of  them 
being  thus  expressed : 

"When  the  estate  or  interest  to  be  protected  is  equitable,  the  juris- 
diction should  be  exercised  whether  the  plaintiff  is  in  or  out  of  posses- 
sion ;  but  when  the  estate  or  interest  is  legal  in  its  nature,  the  exercise 
of  the  jurisdiction  depends  upon  the  adequacy  of  legal  remedies. 
Thus,  for  example,  a  plaintiff  out  of  possession,  holding  the  legal  title, 
will  be  left  to  nis  remedy  by  ejectment  under  ordinary  circumstances, 
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.  .  .  bnt  when  he  is  in  possession,  and  thus  unable  to  obtain  any 
adeqnate  legal  relief,  he  may  resort  to  equity.  Citing  many  cases. 
Where,  on  tne  other  hand,  a  party  out  of  possession  has  an  equitable 
title,  or  when  he  holds  the  legal  title  under  circumstances  that  the  law 
cannot  furnish  him  full  and  complete  relief,  his  resort  to  equity,  to  have 
a  cloud  removed,  ought  not  to  be  questioned,"  Quoting  numerous  decis- 
ions. 

The  references  to  authorities  may  be  closed  with  a  single  citation 
from  one  of  our  own  cases— Eckmcun  v.  Eckman,  5  P.  F.  S.  269 — in 
which  we  said,  Woodward,  Ch.  J.:  "  Not  only  are  accident,  mistake 
and  fraud  recognized  grounds  of  relief,  but  if  an  instrument  ought  not 
to  be  used  or  enforced,  it  is  against  conscience  for  the  party  holding  it 
to  retain  it,  since  he  can  only  retain  it  for  a  sinister  purpose,  and, 
according  to  Judge  Story,  the  modern  decisions  entitle  nim  to  relief 
quia  timet.  1  Story  Eq.,  par.  700."  In  none  of  the  cases  have  we 
been  able  to  discover  that  this  kind  of  relief  has  been  withheld  unless 
there  was  a  relation  of  trust  or  contract  between  the  parties.     The 

i'urisdiction  has  been  asserted  and  enforced  as  an  independent  source  or 
lead  of  jurisdiction,  not  requiring  any  accompaniment  of  fraud,  acci- 
dent, mistake,  trust  or  account,  or,  indeed,  any  other  basis  of  equitable 
intervention.  Of  course  it  must  be  exercised  only  in  plain  cases  and 
with  much  care,  and  not  at  all  where  the  party  has  an  adequate  remedy 
at  law.  But  where  there  is  no  adequate  legal  remedy  available  to  the 
party,  and  the  facts  are  clearly  such  that  he  ought  to  be  relieved,  there 
can  be  no  doubt  of  his  right  to  relief  in  equity  in  the  manner  invoked 
in  the  present  case. 

We  are  of  opinion  that  upon  the  facts  found  by  the  master,  and  upon 
the  testimony  taken  before  him,  the  plaintiff  is  entitled  to  be  relieved 
against  the  tax  deed  held  and  set  up  by  the  defendant. 

We  regard  the  deed  as  invalid ;  it  is  most  certainly  a  serious  cloud 
upon  the  plaintiff's  title,  the  defendant  asserts  it  but  brings  no  action 
upon  it;  the  plaintiff  is  in  possession  and,  therefore,  can  bring  no  eject- 
ment ;  his  evidence  to  prove  the  invalidity  of  the  defendant's  deed 
rests  in  parol  and  may  be  lost,  and  the  defendant's  deed  may  be  used 
vexatiously  and  injuriously  to  his  disadvantage.  These  being  the  clear 
facts  of  the  case  the  plaintiff  is  entitled  to  relief  by  having  tne  defend- 
ant's deed  delivered  up  to  be  canceled. 

Now,  to-wit,  October  4,  1886,  the  decree  of  the  court  below  is 
reversed  at  the  cost  of  the  appellee,  and  it  is  further  ordered,  adjudged 
and  decreed,  that  the  plaintiffs  bill  be  reinstated,  and  that  the  defend- 
ant do  forthwith  surrender  and  deliver  up  to  the  plaintiff  for  cancella- 
tion the  treasurer's  deed  held  by  him  from  Levi  Bradford,  treasurer, 
dated  the  7th  day  of  September,  A.  D.  1882,  and  mentioned  in  the 
plaintiff's  bill,  and  that  the  plaintiff  do  thereupon  pay  to  the  defendant 
the  purchase-money  ($4.30)  four  dollars  and  tnirty  cents,  paid  for  the 
land,  and  the  fees  paid  for  recording  the  same,  and  interest  on  both 
sums  from'  the  date  of  their  payment,  and  further,  that  the  costs  of  the 
case  other  than  this  appeal  be  paid  equally  by  the  parties. 

Gordon,  J.,  dissents. 

Vol.  IX.— 46  1174 
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Murray  v.  C.  N.  Nelson  Lumber  Company. 

January  6,  1887. 

Contract  with  Corporation— Ratification— Charge  of  Court. 

In  an  action  on  contract  executed  by  the  president  of  a  corporation,  without 
authority  from  the  directors,  it  appeared  that  but  one  director  beside  the  preai. 
dent  knew  of  the  contract.  A  ratification  by  the  others  was  relied  on.  The 
court  instructed  the  jury  that  "all  directors  of  a  corporation  are  presumed  to 
know  what  they  are  able  to  know,  and  what  they  undertook  to  know  when  they 
accepted  the  responsibility  of  directors,  and  the  jury  have  a  right  to  suppose  that 
they  have  a  knowledge  of  its  concerns,  and  in  the  abseDce  of  direct  and  positive 
evidence  of  knowledge  of  the  directors,  jurors  have  the  right  to  assume  that  they 
are  doing  what  they  were  appointed  to  do,  and  that  they  know  what  they  are 
appointed  to  know."    Held  erroneous. 

Actions  of  contract,  the  first  to  recover  $5,000,  as  salary  for  six  months 
from  November  15,  1884,  to  May  15, 1885,  under  a  written  contract, 
and  the  second  to  recover  $833.33,  as  a  salary  for  one  month  from  May 
15  to  June  15, 1885,  under  the  same  contract.  The  cases  were  tried 
together  in  the  superior  court.  The  jury  returned  a  verdict  for  the 
plaintiff  in  both  actions,  and  the  defendant  alleged  exceptions  to  rulings 
of  the  presiding  justice.     The  case  is  stated  in  the  opinion. 

G.  L.  Huntress  (H.  Albers  with  him)  for  plaintiff.  L.D.  Brandm, 
for  defendant. 

Morton,  Ch.  J.  In  each  of  these  cases  the  first  count  of  the 
plaintiff's  declaration  is  upon  a  written  contract  executed  on  behalf  of 
the  defendant,  by  Charles  N.  Nelson,  its  president.  It  is  conceded, 
and  the  superior  court  so  ruled,  that  Nelson,  who  was  president  and 
general  agent  of  the  defendant  corporation,  had  no  authority,  as  such, 
to  execute  the  contract.  There  was  no  vote,  either  of  the  corporation 
or  of  the  directors,  giving  him  such  authority.  Under  the  by-laws  the 
directors  might  confer  upon  him  such  authority,  but  they  did  not  do  so. 
The  plaintiff  claimed  that  the  directors  ratified  the  contract  after  it  was 
made,  and  thus  raised  one  of  the  vital  issues  of  the  case.  There  were 
five  directors,  of  whom  the  president  was  one.  There  was  evidence 
that  one  director  beside  the  president  knew  of  this  contract,  but  there 
was  no  direct  evidence  that  the  other  three  directors  had  any  knowl- 
edge of  it.  The  court  instructed  the  jury  that  if  "  the  corporation, 
represented  by  its  entire  board  of  officers,  knew  of  and  ratified  the  con- 
tract, it  would  be  as  binding  as  if  the  corporation  had  authorized  it  by 
express  vote."  No  objection  was  made  to  this  ruling.  But  the  court 
further  instructed  the  jury  as  follows:  "  But  all  directors  of  a  corpora- 
tion are  presumed  to  know  what  it  is  their  duty  to  know,  what  they 
are  able  to  know,  and  what  they  undertook  to  know  when  they  accepted 
the  responsibility  of  directors,  and  a  jury  have  a  right  to  suppose  that 
the  directors  of  a  corporation  have  a  knowledge  of  its  concerns.  In 
the  absence  of  direct  and  positive  evidence  of  the  knowledge  of  the 
directors,  jurors  have  the  right  to  assume  that  they  are  doing  what 
they  were  appointed  to  do,  and  that  they  know  what  they  are  appointed 
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to  know. "  This  was  excepted  to,  and  we  are  of  opinion  that  it  was 
erroneous. 

It  is  the  well-settled  rule  that  a  ratification  by  a  principal  of  the 
unauthorized  acts  of  an  agent,  in  order  to  be  effectual,  must  be  made 
with  a  knowledge,  on  the  part  of  the  principal,  of  all  the  material  facts, 
and  the  burden  is  upon  the  party  who  relies  upon  a  ratification  to  prove 
that  the  principal  having  such  knowledge  acquiesced  in  and  adopted  the 
acts  of  the  agent.  It  is  not  enough  for  him  to  show  that  the  principal 
might  have  known  the  facts  by  the  use  of  diligence.  Combs  v.  8cotty 
12  Allen,  493. 

When  the  alleged  principal  is  a  corporation,  a  ratification  may  be 
shown  by  proving  that  the  officers,  who  had  the  power  to  authorize  the 
act,  knew  of  it  and  adopted  it  as  a  valid  act  of  the  corporation,  although 
no  formal  vote  is  passed  by  them.  /Sherman  v.  Fitch,  98  Mass.  59 ; 
Lundeborvugh  Glass  Co.  v.  Mass.  Class  Co.,  Ill  id.  315  ;  KdUy  v. 
flewburyport  &  Amesbwry  H.  J2.  R.  Co.,  141  id.  496. 

In  the  case  at  bar,  therefore,  it  was  incumbent  upon  the  plaintiff  to 
show  that  the  directors,  or  at  least  a  majority  of  them,  knew  of  the 
contract  and  its  terms,  and  that,  with  such  knowledge,  they  acquiesced 
in  and  adopted  it.  But  the  instructions  given  by  the  court  gave  the 
jury  a  different  test.  Under  them  the  jury  would  naturally  under- 
stand that  it  was  not  necessary  to  find  that  the  directors  knew  of  the 
contract,  but  that  it  would  be  sufficient  if,  in  their  judgment,  the 
directors,  by  the  use  of  diligence,  might  have  known  it.  The 
instructions  are  even  broader  than  this,  as  they  told  the  jury  that  the 
directors  were  presumed  to  know  what  they  were  able  to  know, 
and  that  the  jury  had  the  right  to  suppose  that  the  directors  had  a 
knowledge  of  its  concerns.  The  inferences  which  may  be  drawn  from 
die  relation  of  the  directors  to  the  corporation  and  its  concerns,  as  to 
the  probability  of  their  having  a  knowledge  of  the  contract  in  ques- 
tion, is  a  matter  exclusively  for  the  jury.  There  are  no  such  pre- 
sumptions of  law  as  those  stated  in  the  instructions;  if  the  court 
intended  to  state  them  as  presumptions  of  fact,  it,  in  so  doing,  exceeded 
its  duty,  and  trenched  upon  the  functions  of  the  jury  by  charging  upon 
the  facts. 

We  are  not  considering  whether  there  was  sufficient  evidence  to 
justify  the  jury  in  finding  that  the  directors  had  knowledge  of  the 
contract  ana  its  terms ;  that  is  a  different  question.  We  can  only  con- 
sider the  question  of  the  correctness  "of  the  instructions  given. 

Although  the  court,  in  one  part  of  the  charge,  stated  or  implied  that 
the  issue  was  whether  the  directors  knew  of  the  contract,  yet  the 
instructions,  above  quoted,  upon  the  same  subject,  so  far  qualified  the 
general  instructions  as  to  mislead  the  jury.  They  were  too  favorable 
to  the  plaintiff,  and  would  lead  the  jury  to  misunderstand  the  rights  of 
the  parties. 

Exceptions  sustained. 
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Wentworth  v.  Eastern  Railroad  Company. 

January  6,  1887. 

Carrier— Injury  on  Leaving  Station— Evidence. 

In  an  action  to  recover  against  a  railroad  company  for  personal  injuries 
received  at  a  station,  defendants'  witnesses  testified  that  fa  certain  gas  burner  in 
the  rear  of  the  station  was  lighted  at  the  time  of  the  accident,  but,  upon  cross- 
examination,  they  testified  that  they  had  no  memory  of  that  particular  night, 
except  that  it  was  the  uniform  practice  or  custom  to  light  it  every  night.  Held, 
that  plaintiff  might  be  permitted  to  show  that  there  was  no  such  practice. 

Action  of  tort  for  personal  injuries  sustained  by  the  plaintiffs  intes- 
tate, in  her  life-time,  resulting  from  the  alleged  negligence  of  the 
defendant.  At  the  trial  in  the  superior  court  tne  jury  returned  a  ver- 
dict for  the  plaintiff,  and  the  defendant  alleged  exceptions  to  the 
admission  by  the  presiding  justice  of  evidence  m  reply  to  certain  evi- 
dence offered  by  the  defendant.    The  case  is  stated  in  the  opinion. 

F.  S.  Reaseltine  and  W.  H.  Hari>  for  plaintiff.  8.  Lino6ln}  for 
defendant. 

Morton,  Oh.  J.  It  was  a  material  question  at  the  trial,  whether  a 
certain  gas  burner  near  the  rear  of  the  defendant's  station  was  lighted 
at  the  time  of  the  accident  to  the  plaintiff.  Two  witnesses  produced 
by  the  defendant  testified  in  direct  examination  that  this  burner  was 
lighted  at  the  time  of  the  accident,  but  upon  cross-examination  they 
testified  that  they  had  no  memory  of  that  particular  night.  The  fair 
result  of  their  testimony  as  reported  is,  that  they  knew  it  was  lighted 
on  that  evening,  because  the  uniform  practice  or  custom  before,  at,  and 
after  the  time  of  the  accident  was  to  light  this  burner  every  night. 
The  superior  court  allowed  the  plaintiff  to  show  by  witnesses,  who  had 
visited  the  station  after  the  accident,  that  this  burner  was  often  unlighted 
in  the  evening.  This  testimony  was  admitted  solely  upon  the  ground 
that  the  defendant's  witnesses  had  testified  that  the  knowledge  they 
had,  as  to  the  burner  being  lighted  on  the  night  of  the  accident,  was 
derived  from  the  fact  that  it  was  always  the  practice  to  light  it. 

It  seems  to  us  that  the  course  of  the  defendant  at  the  trial  was  such 
as  to  make  the  question  whether  there  was  such  a  uniform  practice,  or 
custom,  a  material  one,  at  least  to  the  extent  that  the  plaintiff  might  be 
permitted  to  contradict  the  witnesses  by  showing  that  there  was  no  such 
practice.  The  defendant  introduced  a  witness,  who  swears  positively 
to  an  important  fact ;  upon  full  examination  it  turns  out  that  he  can 
swear  to  this  fact  only  as  an  inference  from  the  existence  of  another 
fact,  viz.:  the  fact  of  a  practice  always  to  light  the  gas  burner  in  ques- 
tion, which  he  alleges  to  be  true.  We  think  the  plaintiff  may  be  per- 
mitted to  show  that  the  fact  of  such  practice,  which  is  the  source  and 
basis  of  the  witnesses'  knowledge,  from  which  he  infers  the  main  fact, 
does  not  exist  and  is  not  true,  without  violating  the  rights  of  the  defend- 
ant It  tends  to  contradict  the  witnesses  and  to  show  that  their  testi- 
mony in  chief  is  not  reliable.  The  extent  to  which  the  investigation 
as  to  this  practice  may  be  pursued  must  be  largely  within  the  discretion 
of  the  court,  and  we  cannot  say  that  the  testimony  allowed  in  this  case 
was  entirely  irrelevant  and  immaterial. 

Exceptions  overruled. 
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Segee    v.  Matthews. 
January  6,  1887. 

AffliGNMBNT— Money  Due  on  Contract. 

An  assignment  of  "  all  sums  of  money  due  and  for  all  sums  of  money  and 
demand  which  at  any  time  between  the  date  hereof  and  the  said  1st  day  of  May, 
A  D.  1884,  next,  may  and  shall  become  due  to  me,  for  services  as  sub-contractor, 
meaning  especially  to  transfer  all  sums  of  money  falling  due  to  me  by  said  A. 
for  wort  done  by  me  for  them  in  the  town  of  W."  Hddt  only  an  assignment  'of 
sums  earned  prior  to  May  first. 

Action  of  contract  brought  in  the  superior  court  against  D.  P. 
Matthews  and  W.  L.  Downes.  Arthur  F.  Williams  was  summoned  as 
trustee.  Service  of  the  writ  and  attachment  of  funds  in  the  hands  of 
the  trustee  was  made  September  22,  1884,  that  being  also  the  date  of 
the  writ.  Within  four  months  from  the  date  of  attachment  the  defend- 
ants, Downes  and  Matthews,  were  adjudged  insolvent  debtors,  and  W. 
M.  Stockbridge  and  0.  P.  Searle  were  appointed  assignees  in  insolvency. 
The  trustee's  answer  set  forth  that  a  contract  was  made  bv  him  with 
defendant  Downes,  by  the  terms  of  which  Downes  was  to  Duild  a  road 
in  the  town  of  Wellesley,  for  which  when  completed  the  trustee  was  to 
pay  him  $1,100,  and  that  he  was  informed  that  Downes  had  made  an 
assignment  of  the  contract  to  Edward  A.  Foster. 

An  order  of  notice  was  thereupon  issued  by  the  court  to  said  Foster 
*g  claimant  April  13,  1885,  the  assignees  in  insolvency  of  Downes  & 
Matthews  came  in  to  prosecute  the  cause  for  the  purpose  of  preserving 
'  the  attachment  of  the  funds  in  the  trustee's  hands  for  the  benefit  of  the 
insolvent's  estate.  April  27,  1885,  Edward  A*  Foster  appeared  and 
filed  his  claim  to  the  funds  in  the  hands  of  the  trustee,  setting  up  an 
assignment,  dated  March  10,  1884,  to  him  from  Downes  of  all  claims 
and  demands  which  Downes  then  had  against  said  Williams  under  the 
contract  referred  to  in  the  trustee's  answer.  The  trustee  filed  a  subse- 
quent answer,  admitting  that  he  owed  defendant  Downes  the  sum  of 
$365.64  under  said  contract.  The  case  was  heard  in  the  superior  court, 
upon  agreed  facts  signed  by  the  plaintiffs,  the  claimant  and  the  defend- 
ant's assignees  in  insolvency,  but  not  by  the  trustee.  The  superior 
court  found  that  the  claimant's  claim  was  not  sustained,  and  the  defend- 
ants being  defaulted  judgment  was  ordered  for  the  plaintiffs.  The 
claimant  appealed.  Except  as  above  given,  the  case  is  stated  in  the 
opinion. 

W.  M.  StocJdrridgc,  for  plaintiffs  and  defendants'  assignees.  J.  H. 
and  H.  W.  B.  Cotton,  for  claimant. 

Morton,  Ch.  J.  The  assignment  from  Downes  to  the  claimant, 
dated  March  10,  1884,  purports  to  transfer  "all  claims  and  demands 
which  I  now  have,  and  all  which  at  any  time  between  the  date  hereof 
and  the  1st  day  of  May,  A.  D.  1884,  next,  I  may  and  shall  have  against 
Arthur  F.  Williams  &  Co.,  of  said  Boston,  for  all  sums  of  money  due 
and  for  all  suras  of  money  and  demand  which  at  any  time  between  the 
date  hereof  and  the  said  1st  day  of  May,  A.  D.  1884,  next,  may  and  shall 
become  due  to  me,  for  services  as  sul>-contractor,  meaning  especially  to 
transfer  all  sums  of  money  falling  due  to  me  by  said  Williams  &  Co. 
for  work  done  by  me  for  them  in  the  town  of  Wellesley." 
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This  is  not  an  assignment  of  the  contract  with  Williams  &  Co.,  nor 
of  all  sums  that  might  at  any  time  become  due  under  the  contract. 
Keefe  v.  Flyrm^  116  Mass.  563.  To  give  it  this  construction  would 
entirely  disregard  the  essential  part  of  the  assignment,  which  transfers 
only  such  sums  as  might  be  due  on  or  before  the  1st  day  of  May,  1884. 
It  cannot  by  any  fair  construction  be  held  to  include  any  sums  earned 
by  Downes  after  May  1,  1884.  It  is  difficult  to  understand  what  the 
parties  to  it  intended.  By  the  contract  with  Williams  &  Co.,  Downes 
was  to  build  a  road  in  Wellesley  and  to  have  it  completed  on  or  before 
April  1, 1884,  and  for  building  and  completing  the  road  Williams  & 
Co.  were  "  to  pay  the  sum  of  $1,100."  The  contract  fixes  no  time  for 
paying  this  sum  and,  therefore,  it  would  not  strictly  be  due  and  payable 
until  the  work  was  completed.  The  contract  also  provides  that  if 
Downes  failed  to  comply  with  the  contract,  the  other  party  might  com- 
plete the  road  and  deduct  the  expenses  thereof  from  the  sum  named  in 
the  contract.  It  is  not  improbable,  though  it  does  not  appear,  that 
there  was  a  parol  agreement  or  understanding  that  Williams  &  Co. 
would  pay  Downes,  from  time  to  time  as  the  work  progressed,  portions 
of  the  contract  price,  and  that  the  assignment  was  intended  to  transfer 
all  that  Downes  should  earn  before  the  first  of  May.  But  if  we  could 
adopt  this  view,  it  would  not  help  the  claimant.  It  appears  that  Downes 
continued  to  work  on  the  road  until  the  first  day  of  June,  when  he 
abandoned  the  work,  and  Williams  &  Co.  proceeded  and  finished  it,  at 
an  expense  of  $128.06.  Deducting  this  sum  from  the  balance  of  the 
$1,100  which  remained  due  to  Downes,  and  Williams  &  Co.  have  now 
in  their  hands  the  sum  of  $365.64  as  the  final  balance  due  under  the 
contract.  But  there  is  nothing  to  show  that  this  was  not  all  earned  by 
Downes  after  the  first  day  of  May.  In  other  words,  the  claimant  fails 
to  show  that  any  part  of  this  balance  was  earned  by  or  due  to  Downes 
on  or  before  May  1,  1884.  We  are  not  able  to  give  any  construction 
to  the  assignment  by  which  the  claimant  can  hold  the  balance  now  in 
the  hands  of  the  trustees,  and  are,  therefore,  of  opinion  that  the  superior 
court  rightly  found  that  his  claim  is  not  sustained. 

The  claimant  now  contends  that  the  statement  of  facts  signed  by 
him  and  the  assignees  ought  to  be  discharged,  because  it  is  not  signed 
by  the  trustees,  and  he  relies  upon  the  case  of  Mass.  Nat.  Bank  v. 
JBvllochy  120  Mass.  86.  We  think  that  case  and  the  case  at  bar  differ- 
ent. In  that  case  the  plaintiff  and  the  claimant  signed  a  statement  of 
facts,  made,  not  merely  for  the  purpose  of  determining  whether  the 
claimant  could  maintain  his  claim,  but  for  the  general  purpose  of 
determining  whether  the  trustee  should  be  charged  or  discharged  on 
his  answer.  It  undertook,  without  reference  to  the  trustee's  answer, 
to  set  forth  all  the  facts  upon  which  the  court  were  to  determine  the 
question  whether  the  trustees  should  be  charged,  and  it  was  held  that 
the  trustees  were  interested,  and  should  join  in  the  agreed  statement  of 
facts.  But  in  the  case  at  bar  the  only  purpose  of  the  statement  of 
fact  was,  to  determine  the  collateral  question,  whether  the  claimant 
had  a  valid  assignment  of  the  funds  in  the  hands  of  the  trustee^  a 
ouestion  in  which  the  trustee  has  no  interest.  The  court  used  it  only  for 
this  purpose,  and  having  found  that  the  claimant's  claim  was  not  sus- 
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tained  upon  the  facts  which  he  had  agreed  to,  proceeded  to  consider 
the  question  whether  the  trustee  shoula  be  charged  upon  his  answer. 
It  was  not  necessary  that,  under  such  circumstances,  the  statement  of 
facts  should  be  signed  by  the  trustee,  who  had  no  right  to  be  heard 
upon  the  question  of  the  validity  of  the  claimant's  claim.  The  pro- 
ceedings of  the  superior  court  were  correct,  and  its  finding  against  the 
claimant  must  be  affirmed* 
Judgment  affirmed. 


Bean  v.  Inhabitants  of  Hyde  Park. 

January  6, 1887. 

Towns— Highways— Authority  of  Selectmen. 

Selectmen  of  a  town  have  no  authority  to  construct  a  way  ordered  hy  county 
commissioners  unless  hy  a  vote  of  the  town. 

The  voting  of  an  appropriation  for  highways  is  intended  for  the  maintenance 
and  repairs  of  existing  highways,  and  cannot  be  construed  to  authorize  the 
selectmen  to  pledge  the  credit  of  the  town  for  building  a  new  road. 

Action  of  contract  to  recover  for  work,  alleged  by  the  plaintiff  to 
have  been  performed  and  materials  furnished  to  the  defendant  by  the 
plaintiff,  within  the  limits  of  River  street  in  Hyde  Park,  as  relocated 
by  the  county  commissioners.  At  the  trial  in  the  superior  court  the 
plaintiff,  among  other  evidence,  offered  to  show  that  he  made  a  con- 
tract with  one,  approved  by  another  of  the  selectmen  and  highway 
surveyors  of  Hyde  Park,  and,  also,  that  when  the  work  was  done,  two 
of  the  selectmen  and  highway  surveyors  met  the  plaintiff  and  measured 
what  work  had  been  done,  and  then  agreed  that  the  plaintiff  had  done 
jast  what  he  had  been  directed  to  do  by  them.  The  presiding  justice 
ruled  that  the  selectmen  and  highway  surveyors  were  not  authorized 
by  the  town,  and  had  no  authority  to  employ  the  plaintiff  on  behalf  of 
the  town  to  perform  the  labor  and  furnish  the  materials,  and  refused 
to  admit  the  evidence  offered  by  the  plaintiff,  and  ordered  a  verdict  for 
the  defendants. 

The  plaintiff  alleged  exceptions. 

W.  H.  Powers  and  J.  W.  Keith,  for  plaintiff.  J.  E.  Cotter,  for 
defendants.  * 

Morton,  Ch.  J.  We  assume,  for  the  purposes  of  this  case,  that  the 
county  commissioners  of  Norfolk  county  in  1873  relocated  Kiver  street 
in  the  town  of  Hyde  Park,  and  determined  that  the  town  should  con- 
struct the  way  within  three  years,  according  to  the  location.  It  became 
the  duty  of  the  town  to  construct  the  way  according  to  the  order  of 
the  commissioners,  and  if  it  did  not  do  so,  the  commissioners  could 
cause  the  way  to  be  completed,  pay  for  it  out  of  the  county  money,  and 
issue  a  warrant  against  the  town  for  the  collection  of  the  expense. 
Pub.  Stats.,  chap.  49,  §§  60,  61.   . 

But  the  selectmen  or  highway  surveyors  have  no  authority  to  con- 
struct the  way  and  pledge  the  credit  of  the  t6wn  therefor,  unless  they 
are  authorized  by  a,  vote  of  the  town,  as  stated  in  Smith  v.  Cheshire,  13 
Gray,  318.  "  They  are  not  general  agents ;  they  are  not  clothed  with 
the  general  powers  of  the  corporate  body,  for  which  they  act.     They 


Digitized  by 


Google 


368 


The  Eastern  Reporter. 


[Mass. 


can  only  exercise  such  powers  and  perform  such  duties  as  are  necessarily 
and  properly  incident  to  the  special  and  limited  authority  conferred  on 
them  by  their  office.  They  are  special  agents  empowered  to  do  only 
such  acts  as  are  required  to  meet  exigencies  of  ordinary  town  business. 
It  is  difficult  to  define  with  precision  the  powers  of  selectmen.  But 
we  have  no  doubt  that  it  is  not  within  their  ordinary  powers  to  proceed 
without  any  special  authority  and  build  a  way  ordered  by  the  county 
commissioners.  In  the  case  at  bar  there  was  no  vote  of  the  town 
authorizing  the  selectmen  to  finish  River  street  or  to  contract  with  the 
plaintiff  to  work  upon  it.  The  vote  to  appropriate  u  $7,000  for  high- 
ways" did  not  confer  such  authority.  It  was  intended  for  the  main- 
tenance and  repairs  of  existing  highways  and  cannot  be  construed  to 
authorize  the  selectmen  to  pledge  the  credit  of  the  town  for  building  a 
new  road  according  to  the  order  of  the  commissioners.  The  work  for 
which  the  plaintiff  sues  was  not  work  done  in  the  ordinary  repairs  of 
the  highways,  and  the  superior  court  properly  ruled  that  he  could  not 
recover  of  the  town  for  it  Clark  v.  Russell^  116  Mass.  455 ;  Todd  v. 
Rowley,  8  Allen,  55. 
Exceptions  overruled. 

Smith  v.  Town  of  Concord. 
January  6,  1887. 
Damages— Town  Appropriating  Water  op  Pond. 

Where  a  town  appropriates  all  the  waters  of  a  pond  it  is  bound  to  pay  all 
damages  sustained  by  reason  of  the  taking,  and  the  fact  that  the  town  did  not  at 
first  put  in  a  pipe  large  enough  to  exhaust  all  the  water,  does  not  prevent  it  from 
doing  so  afterward,  and  will  not  diminish  the  damages. 

Petition  for  assessment  of  damages  by  a  jury  for  taking  of  land  and 
of  water  rights  of  the  petitioner,  bv  the  town  of  Concord,  under  chapter 
188  of  the  acts  of  1872,  authorizing  that  town  to  take  the  waters  of 
Sandy  pond  in  Lincoln.  The  town  of  Concord  contended  that  the 
claim  for  water  rights  was  cut  off  by  statute  limitation  within  three 
years  from  December  1,  1874.  At  the  trial  in  the  superior  court,  it 
appeared  that  the  petitioner,  prior  to  December  1,  1874,  was  owner  of 
land  bordering  on  Sandy  pond,  at  and  along  the  outlet  thereof.  On 
December  1,  1874,  the  town  of  Concord,  having  accepted  said  act,  filed 
in  the  registry  of  deeds  a  taking  of  the  waters  of  Sandy  pond  and  of 
the  land  under  the  same.  July  12,  1879,  the  town  of  Concord  filed  in 
the  registry  of  deeds  its  taking  of  the  outlet  of  said  pond,  and  of  the 
land  of  the  petitioner  at  said  outlet,  and  at  that  date  constructed  on  said 
land  a  dam  at  said  outlet,  the  effect  of  which  was  to  cut  off  remaining 
land  of  petitioner,  of  which  land  taken  formed  a  part,  from  the  use  of 
the  water  flowing  from  said  pond.  Since  said  dam  was  built  the 
amount  of  water  flowing  in  said  outlet  from  the  pond  has  been  seriously 
diminished,  and  the  petitioner  contended  that  the  dam  first  completed 
works  capable  of  appropriating  the  water  of  said  outlet  and  the  waters 
of  Sandy  pond,  and  that. water  was  then  first  diverted  from  said  natural 
outlet,  that  is  July  12,  1879. 

A  petition,  claiming  damages  for  this  land  and  water  right  taken,  was 
filed  by  the  petitioner  with  Middlesex  county  commissioners  July  8, 
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1882,  on  which  an  award  was  made  November  20,  1883.  The  petition 
in  the  superior  court  was  filed  November  19, 1884.  The  presiding  jus- 
tice excluded  evidence  of  the  petitioner,  relating  to  damage  for  water 
rights,  refused  certain  requests  for  instructions  by  the  petitioner  and 
ruled  substantially  that  limitation  in  three  years  from  December  1, 1874, 
cut  off  the  petitioner's  right  to  recover  for  damages  to  water  rights. 
The  jury,  under  instructions  of  the  judge,  found  a  verdict  for  the  value 
of  land  alone,  exclusive  of  all  water  rights,  and  the  petitioner  alleged 
exceptions. 

/.  F.  Wheeler j  for  petitioner.     S.  Hoar,  for  respondent. 

0.  Allen,  J.  By  the  act  of  taking  "  the  waters  of  Sandy  pond," 
on  the  1st  of  December,  1874,  the  town  took  all  the  water  of  the  pond, 
and  were  at  liberty  to  draw  off  the  whole  of  it,  by  means  of  pipes  large 
enough  for  the  purpose,  and  were  bound  to  pay  all  damages  sustained 
by  reason  of  the  taking  of  the  whole  of  the  water  of  the  pond.  The 
fact  that  the  town  did  not  at  first  put  in  a  pipe  large  enough  to  exhaust 
all  the  water  of  the  pond  would  not  prevent  it  from  doing  so  afterward, 
and  would  not  diminish  the  damages,  to  which  any  person  injured  by 
the  taking  of  all  the  water  of  the  pond  would  be  entitled.  Ihe  right 
to  damages  is  measured  by  the  quantity  of  water  which  the  town  by  its 
election  took  and  appropriated,  not  by  the  auantity  actually  withdrawn 
at  the  outset.     Cowdrey  v.  Wobum,  136  Mass.  409,  and  cases  cited. 

By  the  second  taking,  on  the  12th  of  July,  1879,  the  town  took  the 
land  in  the  bed  of  the  outlet,  and  on  both  sides  thereof,  along  the  6hore 
of  the  pond,  for  the  purpose  of  holding  and  preserving  the  water,  but 
it  did  not  take  any  additional  water.  Indeed,  there  was  no  additional 
water  there  to  take,  since  the  town  had  taken  all  the  water  of  the  pond 
in  1874.  The  time  for  filing  an  application  for  damages  for  the  talcing 
of  water  had,  therefore,  passed,  and  the  ruling  of  the  court  was  right. 

Exceptions  overruled. 


Krulevitz  v.  Eastern  Kailroad  Co. 

January  6,  1887. 

Cabrieb— Passenger  Refused  to  Pat  Fare— Ar^st. 

Plaintiff,  a  passenger  on  a  railroad,  supposing  a  ticket  which  he  held  was  good, 
refused  to  pay  fare,  and  the  conductor,  instead  of  arresting  him  at  once,  caused 
his  arrest  at  the  next  station  and  entered  a  complaint  against  plaintiff  for  evading 
the  payment  of  fare  by  leaving  the  cars  without  paying  his  fare.  Plaintiff  was 
acquitted.  In  an  action  for  malicious  prosecution  and  false  imprisonment,  held, 
that  the  arrest  was  unlawful,  and  defendant  was  liable  for  the  false  imprison- 
ment. There  being  evidence  that  the  complaint  was  made  without  probable 
cause,  defendant  was  liable  for  the  malicious  prosecution.* 

Action  of  tort  in  two  counts.     The  first  count  was  for  an  assault  and 
false  imprisonment,  and  the  second  count  for  malicious  prosecution. 

*1  East.  Rep'r,  172.  Under  the  New  York  Code  Civ.  Pro.,  §  384,  subd.  2,  a 
cause  of  action  for  false  imprisonment  and  one  for  malicious  prosecution  can  be 
united  in  one  complaint,  and  can  be  tried  together  in  the  same  action.  Haighi  v. 
Webster,  18  W.  Dig.  108;  Marks  v.  Townsend,  97  N.  Y.  590;  s.  c,  21  W.  Dig.  10; 
Bradner  v.  Falkner,  16  id.  240;  NeU  v.  2  horn,  88  N.  Y.  270;  Boone  Code  Plead- 
kg.  §§  37,  167.  But  see  Nebenzahl  v.  Tovmsend,  61  How.  Pr.  853. 
Vol.  IX.— 47 
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At  the  trial  in  the  superior  court  the  plaintiff  offered  evidence  tending 
to  prove  the  following  facts:  On  July  7, 1884,  the  plaintiff  entered  the 
defendant's  train  at  Lawrence,  intending  to  go  to  Salem  ;  he  had  pre- 
viously ridden  in  the  same  train  with  the  same  conductor  a  considerable 
number  of  times  within  a  year  or  two.  On  this  occasion,  when  the 
conductor  asked  him  for  his  ticket,  he  offered  him  a  ticket  of  the  defend- 
ant corporation  which  read  "  Lawrence  to  Salem  and  return,"  on  which 
he  had  already  ridden  from  Lawrence  to  Salem  on  a  previous  day,  as 
appeared  by  the  holes  punched  in  the  ticket;  and  "it  was  conceded 
that  this  ticket  did  not  entitle  him  to  be  carried  a  second  time  from 
Lawrence  to  Salem." 

The  conductor  refused  to  accept  the*  ticket,  and  demanded  of  the 
plaintiff  payment  for  his  fare.  The  plaintiff  replied  that  he  had  taken 
no  money  with  him,  because  he  tnought  the  ticket  was  good,  and 
asked  the  conductor  why  it  was  not  good,  to  which  the  conductor  said 
that  it  was  not  good  for  a  passage  in  that  direction,  and  said  the  plain- 
tiff must  pay  the  fare  or  get  off.  The  plaintiff  said  he  did  not  want  to 
walk  either  to  Lawrence  or  Salem,  and  that  he  would  pay  the  fare  at 
night,  \o  which  the  conductor  retorted  that  was  what  all  tramps  said. 
The  plaintiff  then  offered  to  allow  the  conductor  to  keep  the  ticket  as 
security.  The  conductor  refused  the  offer,  and  told  the  plaintiff  that 
he  would  fix  him  when  they  got  to  Salem.  The  conductor  testified 
that  the  plaintiff  absolutely  refused  to  give  any  thing  but  the  ticket 
first  named,  saying :  "  That  is  all  you  will  get,  take  that  or  nothing/' 
And  he  refused  to  leave  the  train.  The  conductor  also  denied  that  lie 
said  any  thing  to  the  plaintiff  about  tramps,  and  that  the  plaintiff 
offered  any  ticket  as  security.  The  testimony  also  tended  to  prove  the 
following  facts  :  The  conductor,  who  was  a  police  officer,  after  inform- 
ing the  plaintiff  that  if  he  did  not  pay  fare,  said  he  would  arrest  him, 
or  nave  nim  arrested,  on  arrival  at  Salem.  On  the  arrival  of  the  train 
at  the  station,  certain  of  the  local  police,  who  were  in  readiness  in  con- 
sequence of  a  previous  notice  from  the  conductor,  entered  the  train, 
and  the  conductor,  pointing  out  the  plaintiff,  said  to  them,  "  that  is  the 
man,"  and  told  them  to  take  him  to  the  lock-up.  Whereupon,  in  con- 
sequence of  this  direction^  and  in  the  presence  of  the  conductor,  said 
officers,  without  a  warrant,  took  the  plaintiff  in  charge,  before  he  left 
or  attempted  to  leave  the  car,  and  took  hiin  to  the  police  station  in  said 
Salem,  where  he  remained  in  custody  until  released  on  bail. 

The  conductor  afterward  made  a  complaint  against  the  plaintiff  for 
evading  fare  on  this  occasion,  upon  which  complaint  the  plaintiff  was 
tried  in  the  district  court  and  acquitted.  At  the  conclusion  of  the 
testimony  the  defendant  requested  the  court  to  instruct  the  jury  that 
the  action  could  not  be  maintained,  and  further  that  there  was  no 
sufficient  evidence  to  warrant  the  jury  in  finding  that  said  complaint 
was  made  without  probable  cause.  The  court  declined  60  to  rule,  and 
the  defendant  alleged  exceptions.  The  defendant  also  requested  the 
court  to  instruct  the  jury  as  follows  ; 

1.  If  the  conductor  took  no  action  after  the  plaintiff  had  refused  to 
pay  his  fare,  or  had  failed  to  pay  it  upon  demand  until  the  arrival  of 
the  train  at  Salem,  except  to  inform  the  plaintiff  that  upon  arrival  at 
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Salem  he  would  be  arrested ;  and  if,  upon  arriving  at  Salem,  the  con- 
ductor pointed  out  the  defendant  to  one  or  more  police  officers,  who 
had,  at  the  conductor's  request,  entered  the  car  for  the  purpose  of 
arresting  the  plaintiff,  and,  in  consequence  of  such  pointing  out,  and 
in  presence  of  the  conductor,  the  said  officers  arrested  the  plaintiff,  such 
being  the  result  the  conductor  intended  to  effect  by  pointing  out  the 
plaintiff  to  the  policemen,  such  facts  would,  as  a  matter  of  law,  con- 
stitute an  arrest  of  the  plaintiff  by  the  conductor. 

2.  Under  the  provisions  of  the  Public  Statutes,  chapter  112,  section 
197,  and  chapter  103,  section  18,  the  conductor  is  authorized  in  the 
cases  named,  in  either  of  said  sections,  either  to  arrest  the  offender 
without  a  warrant,  and  remove  him  to  a  baggage,  or  other  suitable  car, 
of  his  train,  and  confine  him  in  such  car  until  his  arrival  at  a  station, 
and  then  place  him  in  charge  of  an  officer,  or  to  arrest  him  without 
removing  nim  to  or  confining  him  in  such  car,  and  then,  upon  arrival 
at  a  station,  place  him  in  charge  of  an  officer,  or,  without  arresting  him 
or  removing  nim,  to  place  him  in  charge  of  an  officer  at  such  station 
in  the  first  instance."  The  court  declined  to  give  these  instructions, 
and  the  defendant  alleged  exceptions.  The  court"  submitted  to  the 
jury  "the  following  special  issue:  "Did  Nason,  the  railroad  police  offi- 
cer, arrest  the  plaintiff?"  In  his  charge  to  the  iury,  the  judge 
instructed  them  tnat,  if  they  found  the  special  issue  submitted  to  them 
in  the  negative,  they  would  be  authorized  to  find  that  the  arrest  in 
Salem  was  unlawful,  and  the  plaintiff  would,  upon  such  findings,  be  enti- 
tled to  recover  upon  the  first  count  of  his  declaration,  to  which  ruling 
the  defendant  excepted.  The  jury  found  upon  the  special  issue  in  the 
negative,  and  rendered  a  general  verdict  for  the  plaintiff. 

JE  J.  Sherman  and  C.  U.  Bell,  for  plaintiff.  F.  L.  Evans,  for 
defendant. 

Holmes,  J.  1.  The  malicious  prosecution  alleged  in  the  second  count 
was  for  fraudulently  evading  the  payment  of  fare  by  leaving  the  car 
without  having  paid  it.  The  evidence  in  the  case  at  bar  was  that  the 
plaintiff  was  arrested  before  he  attempted  to  leave  the  car,  and  it  also 
would  have  warranted  a  finding  that  the  conductor  who  made  the  com- 
plaint believed  the  plaintiff's  story,  and  did  not  believe  that  the  plain- 
tiff was  attempting  a  fraudulent  evasion  of  any  sort.  There  was  evi- 
dence, therefore,  that  the  complaint  was  made  without  probable  cause. 
Kndevite  v.  Eastern  R.  B.  Co.,  140  Mass.  573. 

2.  The  conductor  did  not  arrest  the  plaintiff  at  once,  nor  did  he 
arrest  him  at  all  inperson,  but  when  the  train  reached  Salem  pointed 
him  out  to  other  officers,  who  made  the  arrest  at  the  conductor's  request. 
This  was  not  necessarily  and  as  a  matter  of  law  an  arrest  by  the  con- 
ductor in  his  capacity  of  railroad  police  officer.  The  jury  were  given 
to  understand  that  they  might  take  this  view  of  the  facts,  which  would 
regard  the  conductor's  request  as  made  in  his  capacity  as  officer,  and  the 
other  officers  as  his  servants.  But  it  was  also  possible  to  find  that  the 
request  to  the  officers  was  made  by  the  conductor  only  in  the  capacity 
of  conductor ;  in  other  words,  that  he  simply  made  a  complaint  to 
them,  just  as  he  might  have  done  if  he  had  not  been  an  officer  himself, 
in  which  case  the  arrest  was  not  made  by  him  as  railroad  police  officer. 
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This  was  the  view  taken  by  the  jury,  and  it  follows  that  the  arrest  was 
not  justified  by  the  statute.  The  statute  does  not  authorize  an  arrest 
by  officers  not  present  when  the  offense  is  committed,  upon  complaint 
by  a  conductor.  Pub.  Stats.,  chap.  103,  §  18.  It  was  not  denied  that 
the  conductor  caused  the  arrest  to  be  made,  or  that  he  was  acting 
within  the  scope  of  his  employment  so  far  as  to  make  the  defendant 
liable  for  his  tort.  The  only  question  was  in  what  capacity  he  acted. 
If  the  arrest  was  unlawful  it  was  ah  assault,  and  a  false  imprisonment 
by  the  defendant.  Cody  v.  Adams,  7  Gray,  59  ;  Smith  v.  Bouchier, 
2  Strange,  993. 
Exceptions  overruled. 


Stiff  v.  Keith. 
January  6, 1887. 

When  a  contract  is  void  it  is  always  for  want  of  some  formal  constituent. 

When  a  contract  has  been  made  perfect  in  its  formal  constituents,  upon 
motives  different  from  those  which  the  facts  would  have  offered  if  known,  the 
contract  is  never  more  than  voidable. 

A  contract  of  bailment,  made  by  the  agent  of  an  undisclosed  minor  principal, 
is  voidable  only  on  surrender  of  the  goods  to  the  bailor,  and  the  bailee  is  liable 
for  a  refusal  to  deliver. 

Action  of  contract,  brought  to  recover  the  value  of  certain  goods, 
by  reason  of  the  alleged  failure  of  the  defendant  to  keep  the  same  safely 
and  to  deliver  them  to  the  plaintiff  on  his  demand,  according  to  the 
terms  and  conditions  of  a  contract,  alleged  by  the  plaintiff,  a  minor,  to 
have  been  entered  into  between  him,  by  his  agent,  and  the  defendant. 
The  action  was  referred  to  an  auditor,  who  in  making  his  report  stated 
at  length  what  he  understood  to  be  the  substance  of  the  testimony 
before  nim.  At  the  trial  in  the  superior  court,  the  defendant  objected 
to  the  reading  of  the  substance  of  the  testimony,  as  stated  by  the  audi- 
tor to  the  jury,  but  the  court  allowed  the  whole  report  to  be  read  for 
the  purpose  of  enabling  the  jury  better  to  weigh  and  understand  the 
auditor's  finding,  and  the  defendant  excepted  thereto. 

At  the  close  of  the  evidence  the  defendant  among  other  requests  for 
rulings  asked  the  court  to  rule : 

1.  That  the  case  in  which  an  undisclosed  principal  can  sue  directly 
upon  a  contract  made  by  his  agent  are  exceptions  to  the  general  rule ; 
that  to  enable  the  principal  so  to  sue  the  contract  should  be  made  in 
his  name,  and  the  public  policy  modifying  this  general  rule  does  not 
apply  to  contracts  not  for  necessaries  made  in  behalf  of  an  undisclosed 
minorprincipal  by  his  agent. 

2.  Tnat  every  man  has  the  right  to  elect  what  parties  to  contract  with, 

3.  That  if  the  undisclosed  principal  be  a  minor,  a  contract  not  for 
necessaries,  made  by  his  agent  in  his  behalf,  would  not  bind  the  other 
party  thereto  to  such  principal,  unless  such  other  party  knew  or  had 
some  reason  to  know  tnat  he  was  contracting  with  the  agent  of  a  minor. 

4.  That  as  to  a  waiver  by  the  defendant  of  his  right  to  object  to  the 
minority  of  the  plaintiff,  no  waiver  took  place  if  the  defendant  did  not 
know  or  have  reasonable  cause  to  know  of  the  existence  of  such  minor- 
ity, or  that  he  was  dealing  with  the  agent  of  a  minor ;  and  the  statement 
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of  such  agent  that  he  was  acting  for  another,  without  stating  who,  would 
not  of  itself  be  sufficient  notice  of  plaintiff's  minority. 

5.  That  a  notice  to  the  defendant  from  the  plaintiff's  agent  that  he 
—the  agent  —  was  acting  for  another,  would  not  create  a  contract 
between  the  defendant  and  such  other  party,  if  such  other  party  was  a 
minor,  and  such  minority  was  not  disclosed. 

The  court  qualified  the  second  of  these  instructions  by  stating  to  the 
jury  that  the  right  which  every  person  has  to  elect  who  ne  will 
enter  into  a  contract  with  would  not  prevent  an  undisclosed  principal 
from  availing  himself  of  a  contract  made  by  his  agent,  excepting  in  a 
case  in  which  personal  considerations  entered  into  the  purposes  or  objects 
of  the  other  party,  as  in  case  of  the  employment  of  a  clerk  or  book- 
keeper, etc.,  and  that  the  defendant  might,  if  he  cared  to  know  the  fact, 
have  inquired  who  the  principal  was,  and  whether  he  was  a  minor  or 
of  full  age. 

The  court  refused  to  give  the  other  rulings  asked,  and  the  defendants 
alleged  exceptions. 

After  the  court  had  charged  the  jury,  defendant's  counsel  asked  to 
read  the  following  instruction,  whicn  he  desired  the  court  to  give  to  the 
jury,  viz.:  "  If  the  jury  believes  that  the  defendant  would  not  have 
contracted  with  the  plaintiff  had  he  known  of  his  minority,  and  the 
plaintiff's  agent  making  the  contract  with  the  defendant,  and  knowing 
of  such  minority,  designedly  concealed  it,  and  led  the  defendant  to 
suppose  that  he  —  the  agent  —  was  the  principal,  the  contract  would 
not  be  one  between  the  defendant  and  the  minor." 

The  court  refused  to  hear  said  instruction  read,  and  the  defendant 
excepted. 

H.  Kingman,  for  plaintiff.    J.  M.  and  T.  C.  Day,  for  defendant. 

Holmbs,  J.  This  is  an  action  of  contract,  alleging  a  bailment  by  the 
plaintiff  to  the  defendant,  and  a  refusal  to  deliver.  There  was  evidence 
tending  to  show  that  the  defendant  made  such  a  contract  with  the  plain- 
tiff's father,  and  that  the  father  was  acting  as  the  plaintiff's  agent,  and 
stated  that  he  was  acting  for  another,  and  did  not  disclose  the  name  of 
the  plaintiff,  who  was  his  son,  and  only  fifteen  years  old.  There  was 
also  evidence  of  a  refusal  to  deliver. 

The  defendant's  counsel  states  the  main  question  raised  by  the  bill  of 
exceptions  to  be  whether  a  contract  not  for  necessaries,  made  by  an 
agent  on  behalf  of  an  undisclosed  principal,  who  is  a  minor,  can  be 
enforced  by  the  minor  in  his  own  name  after  the  defendant  has  repudi- 
ated it.  The  question  in  fact  is  not  so  broad.  It  is  not  even  whether 
the  defendant  could  or  could  not  have  declined,  remain  the  bailee  of 
the  plaintiff  after  discovering  that  the  plaintiff  was  a  minor,  but  whether 
on  the  ground  of  that  discovery  he  could  justify  a  refusal  to  deliver  the 
goods  to  the  plaintiff  from  whom  he  had  accepted  a  bailment  of  them. 
We  may  remark  in  passing  that  the  defendant  does  not  seem  to  have 
put  his  refusal  to  deliver  upon  this  ground,  but  upon  a  denial  that  he 
nad  made  any  contract  whatever  with  the  alleged  agent.  The  defendant 
"  stated  that  he  knew  neither  of  them  in  the  business." 

It  is  impossible  to  say  that  no  contract  is  made,  when  the  undisclosed 
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principal  is  a  minor.  A  minor  can  make  a  contract,  although  his  con- 
tract is  voidable.  Whenever  there  is  a  principal  capable  of  contracting, 
and  the  other  formal  elements  of  a  'contract  are  present,  a  contract  is 
made.  It  is  then  that  the  minority  of  the  principal  and  his  consequent 
right  to  avoid,  if  known,  would  give  a  motive  for  not  making  a  contract 
with  him.  But  the  greatest  effect  which  could  be  attributed  to  that 
consideration  would  be  to  hold  the  contract  voidable  by  the  other  party 
on  that  ground.  When  a  contract  is  void  it  is  always  for  want  of  some 
formal  constituent.  When  a  party  has  been  allowed  or  induced  to  make 
a  contract,  perfect  in  its  formal  constituents,  upon  motives  different 
from  those  which  the  facts  would  have  offered  ii  known,  the  contract 
is  never  more  than  voidable. 

Whether  this  contract  would  have  been  voidable  we  need  not  con- 
sider. It  seems  to  have  been  terminable  at  will  on  its  face.  But  even 
if  voidable  it  could  have  been  avoided  only  by  surrendering  the  goods 
to  the  bailor.  This  would  be  very  j)lain,  if  the  goods  had  been  actually 
delivered  by  the  bailor  to  the  bailee.  The  essence  of  rescission  is 
that  it  restores  things  to  the  condition  they  were  in  before  the  contract 
was  made.  The  same  thing  is  true,  although  a  little  more  disguised, 
when,  as  here,  the  goods  were  already  in  the  hands  of  the  defendant  as 
bailee  for  another.  By  becoming  bailee  for  the  plaintiff,  he  admitted 
the  plaintiff's  right  of  possession  as  against  himself  subject  to  any  lien 
he  might  have.  It  cannot  be  said  that  this  is  merely  an  effect  of  the 
contract  and  disappears  with  the  contract  when  rescinded.  It  i6  an 
admission,  prelim  marv  to  the  contrrct,  on  the  faith  of  which  the  plain- 
tiff leaves  the  goods  m  the  defendant's  hands.  The  defendant  must 
stand  to  his  admission,  if  he  wishes  to  repudiate  his  contract.  He  has 
not  done  so  and,  therefore,  if  for  no  other  reason,  the  contract  has  not 
been  successfully  rescinded.  It  follows  that  the  rulings  requested,  so 
far  as  not  plainly  wrong,  were  not  material  upon  the  admitted  facts. 

Boston  Ice  uo.  v.  Potter,  123  Mass.  28,  cited  by  the  defendant, 
throws  no  light  on  the  doctrine  of  undisclosed  principal.  The  plaintiff 
did  not  seek  to  recover  as  principal  upon  a  contract  made  with  its  pre- 
decessor in  business,  but  upon  a  new  one  to  be  implied  with  itself, 
which  the  court  held  could  not  be  implied. 

It  follows  from  what  we  have  said  that  the  defendant's  evidence, 
that  he  would  not  have  made  the  contract  declared  upon  with  a  minor, 
was  rightly  rejected.  It  went  merely  to  strengthen  the  grounds  for 
holding  the  contract  voidable.     Frost  v.  JSrigham,  139  Mass.  43, 47. 

The  instruction  requested  after  the  charge  is  open  to  the  same 
objections  as  the  others.     For  there  was  no  evidence  of  any  fraud  as 

X'nst  the  defendant.    It  is  unnecessary  to  consider  whether  under 
>r  circumstances  the  court  might  have  been  bound  to  consider  it.  See 
MoMahon  v.  O'Connor,  137  Mass.  216. 

The  court  properly  allowed  the  whole  auditor's  report  to  be  read  to 
thejury.     See  Fair  v.  Manhattan  Ins.  Co.y  112  Mas**.  320,  329. 
Exceptions  overruled. 
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Dole  v.  Kbyes. 

January  6, 1887. 

A  will  prorided:  "  All  the  rest  and  residue  of  my  estate,  real  or  personal,  of 
every  name  and  nature,  I  give  the  income  and  the  improvement  of  the  same  to 
my  children,  A.  and  B.,  and  at  their  decease  the  said  real  and  personal  estate 
shall  revert  to  their  children,  and  also  the  above-described  estate  given  to  my 
beloved  wife,  after  her  decease,  to  them  and  their  heirs  forever."  Held,  that  the 
children  of  A.  and  B.  took  a  vested  remainder  which  opened  and  let  in  children 
born  after  testator's  death,  and  that  said  grandchildren  took  per  capita.* 

Bill  in  equity  by  a  trustee  tinder  the  will  of  Moses  Perley,  late  of 
Newbury  in  the  county  of  Essex,  for  instructions  as  to  the  distribution 
of  $5,435.92,  which  he  held  as  trustee.  The  third  clause  of  the  will 
of  the  testator  is  as  follows :  "  All  the  rest  and  residue  of  my  estate, 
real  or  personal,  of  every  name  and  nature,  I  give  the  income  and 
the  improvement  of  the  same  to  my  children,  to-wit :  John  Perley 
and  Sarah  Lambert,  wife  of  George  Lambert,  and  at  their  decease  the 
said  real  and  personal  estate  shall  revert  to  their  children,  and  also  the 
above-described  estate  given  to  my  beloved  wife,  after  her  decease  to 
them  and  their  heirs  forever."  By  the  first  clause,  the  testator  had 
riven  to  his  wife  the  income  and  improvement  of  his  house  near  Par- 
ker River  bridge  in  .Newbury  during  her  natural  life  and  also  a  hand- 
some maintenance  from  his  estate.  This  is  the  estate  referred  to  in  the 
third  clause. 

From  the  bill  and  answers  the  following  facts  appeared :  At  the 
death  of  the  testator,  May  25, 1857,  his  wife,£Tancy  Perley,  his  daughter, 
Sarah  Lambert,  otherwise  called  Sarah  J.  Lambert,  wife  of  George 
Lambert,  otherwise  called  George  N.  Lambert,  and  his  son,  John  Perley, 
were  all  living.  The  wife,  Nancy  Perley,  died  soon  after  the  death  of  the 
testator;  the  daughter,  Sahah  J.  Lambert,  died  March  1,  1865,  and  the 
son,  John  Perley,  died  June  26, 1885.  The  said  George  N.  Lambert  is 
still  living ;  said  Sarah  J.  Lambert  had  five  children,  four  of  whom  were 
born  during  the  life-time  of  the  testator,  and  were  living  at  the  time 
of  his  death,  to-wit:  Hannah,  born  August  24,  1845;  Georgianna  F., 
born  June  12,  1849 ;  Maria  C.,  born  September  4,  1851,  and  Sarah  P., 
born  March  26,  1855.  One  of  said  five  children,  named  John,  was 
born  December  19,  1857,  after  the  death  of  the  testator.  Of  said 
five  children,  John  died  June  19, 1864,  and  Sarah  P.  died  February  8, 
1868,  both  during  their  minority,  unmarried  and  without  issue.  Maria 
C.  married  William  Clement,  and  died  February  8, 1871,  without  issue, 
and  her  husband  is  still  living.  Hannah  married  Charles  Nowell,  and 
died  September  17,  1869,  leaving  one  child,  named  Emma  J.  Nowell, 
born  October  31,  1867,  and  is  now  living.  The  husband  of  said  Hannah 
is  dead.  Georgianna  F.  married  Henry  E.  Keyes,  and  is  now  living. 
John  Perley,  son  of  the  testator,  had  three  children,  all  born  after  the 
testator's  death,  viz. :  Sarah  A.,  Susan  B.,  now  the  wife  of  Patrick  J. 
Hanley,  and  James  M.,  all  of  whom  are  now  living.  The  bill  was  filed 
February  1,  1886.     Emma  J.  Nowell  appeared  and  maintained  that  she 

*8ee  13  Eng.  Rep.  698;  Hall  v.  Hall,  2  East.  Rep'r,  880;  Farnam  v.  Farnam,  4  id. 
513;  MorriU  v.  Phillips,  6  id.  124. 
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was  entitled  to  the  same  share  that  her  mother,  Hannah,  would  be 
entitled  to  if  she  was  living  the  present  time.  Susan  B.  Hanley 
appeared  and  answered  that,  at  the  time  of  the  decease  of  her  father, 
John  Perley,  on  June  26,  1885,  there  were  only  four  grandchildren  of 
the  testator,  being  children  of  said  John  Perley  and  Sarah  Lambert, 
living,  and  she  claimed  one-fourth  of  the  money  in  the  hands  of  the 
trustee.  George  N.  Lambert  appeared  aud  claimed  one-eighth  part,  as 
heir  at  law  of  John  Lambert,  and  also  one-eighth  part  each  as  adminis- 
trator of  Marie  C.  Clement,  Hannah  Nowell  ana  Sarah  P.  Lambert  ; 
Georgianna  F.  Keyes  claimed  one-eighth ;  Sarah  N.  Perley,  one-fourth ; 
William  F.  Clement,  one-eighth ;  James  M.  Perley,  one-fourth.  The 
court  adjudged  and  decreed  that  the  devise  in  the  third  clause  of  the 
will  of  John  Perley  created  a  vested  remainder  in  the  children  of  the 
testator's  children,  opening  to  let  in  the  after-born  children  of  said  chil- 
dren, and  the  said  trustee  was  instructed  and  directed  to  distribute  said 
fund  as  follows :  Georgianna  F.  Keyes,  one-eighth ;  George  Lambert, 
administrator  of  the  estate  of  Maria  C.  Clement,  one-eighth  ;  George 
Lambert,  administrator  of  the  estate  of  Hannah  NowelE  one-eighth  ; 
George  Lambert,  administrator  of  the  estate  of  Sarah  P.  Lambert,  one- 
eightn ;  George  Lambert,  sole  heir  of  John  Lambert,  one-eighth  ;  James 
M.  Perley, one-eighth ;  Sarah  A.  Perley,  one-eighth;  Susan  B.  Hanley, 
one-eighth. 

From  this  decree  Susan  B.  Hanley,  one  of  the  defendants,  appealed. 

JBrichett  &  Poor  and  L  E.  Pearl,  for  Susan  B.  Hanley.  B.  Morse, 
for  Emma  J.  Nowell.  D.  Z.  Withington  and  N.  N.  Jones,  for  George 
Lambert,  Georgianna  F.  Keyes  and  William  F.  Clement. 

Holmes,  J.  The  limitation  to  the  children  of  the  testator's  children 
created  a  vested  remainder,  which  opened  and  let  in  those  born  after 
the  testator's  death.  Weston  v.  Foster,  7  Mete.  297 ;  Hatfield  v.  8ohier^ 
114  Mass.  48 ;  Gibbens  v.  Gibbens,  140  id.  102 ;  s.  c,  2  East.  99. 
The  inartificial  use  of  the  word  "  revert,"  no  more  obscures  the  plain 
meaning  that  the  children  are  to  take  as  purchasers  than  "  descend  to 
his  legal  heirs,"  in  White  v.  Woodberry,  9  Pick.  136,  138,  or  "  in- 
herit,    in  Moore  v.  Weaver,  16  Gray,  305. 

The  question  whether  the  remainder  is  to  be  taken  per  capita  or  per 
stirpes  is  more  difficult.  The  English  rule  is  that  when  property  is 
given  to  A.  and  B.  as  tenants  in  common,  and  at  their  decease  to  their 
children,  the  latter  take  per  stirpes,  the  testator's  intent  that  the  share 
of  each  tenant  in  common  shall  continue  separate  and  go  to  his  children, 
being  inferred  from  the  fact  that  it  will  go  over  immediately  upon  his 
decease.  Perry  v.  White,  Cowp.  777,  781 ;  Flinn  v.  Jenkins,  1  Coll. 
365 ;  Arrow  v.  Mellish,  1  De  G.  &  S.  355 ;  Welles  v.  Douglas,  10 
Beav.  47;  Turner  v.  Whittaker,  23  id.  196;  Willis  v.  Willis,  L.  R., 
20  Eq.  342 ;  Houghton  v.  Kendall,  7  Allen,  72,  77.  Perhaps  this 
court  nas  gone  further  than  the  English  courts  would,  in  reading  "  at 
their  decease,"  as  meaning  "  when  all  the  life  tenants  shall  have  died," 
rather  than  "  as  they  respectively  die."  Loring  v.  Coolidge,  99  Mass. 
191,  192.  But  when  this  interpretation  is  adopted  the  reason  for  the 
English  rulecease8,  because  the  whole  fund  goes  over  together,  instead 
of  in  separate  shares  at  different  times. 
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We   are    of    opinion  that   the  testator's  grandchildren  take    per 

capita,  not  only  on  the  ground  that  we  must  follow  Lairing  v.  OooUage, 

and  hold  that  the  whole  fund  goes  out  together,  but  also  because  the 

remainder  is  evidently  given  in  the  same  proportions  as  the  remainder 

after  his  wife's  death,  which  is  limited  by  the  same  clause,  and  as  the 

remaindermen's  parents  take  no  interest  in  the  latter,  there  can  be  no 

doubt  that  if  it  stood  alone  it  would  go  per  capita.      Weston  v.  Foster, 

vhi  supra.     The  presence  of  the  latter  limitation  and  the   slightly 

illiterate   character  of  the  will  make  it  more  likely  that  the  words 

u  after  their  decease  "  were  used  in  a  popular  rather  than  in  a  strictly 

logical  sense,  and  thus  enable  us  to  apply  the  authority  of  Loving  v. 

Coolidge  with  more  confidence.   And  conversely  the  construction  which 

we  give  to  the  words  "  after  their  decease  "  makes  it  the  more  probable 

that  the  intention  to  be  gathered  from  the  limitation  of  the  remainder, 

after  the  wife's  death,  is  the  true  purpose  of  the  whole  clause,  rather 

than  that  for  which  there  is  some  color  in  other  portions  of  the  clause 

taken  by  themselves.     See,  further,  Ballard  v.  Ballard,   18   Pick. 

41,  45. 

In  Merriam  v.  Simonds,  121  Mass.  198,  203,  there  was  an  indication 
that  the  remaindermen  would  have  taken  in  a  representative  capacity 
if  the  gift  to  the  first  taker  had  been  absolute,  for  the  remainder  was 
"  to  their  children  or  legal  representatives,"  and  the  decision  went  on 
the  ground  that  legal  representatives  were  mentioned. 
Decree  affirmed. 


Keith  v.  Keith. 

January  6,  1887. 

The  claim  of  an  heir  to  real  estate  not  needed  for  the  settlement  of  the  affairs 
of  a  partnership,  and  the  right  of  a  surviving  partner  to  receive  the  personal 
property  of  the  firm,  are  distinct,  and  a  bill  which  seeks  to  enforce  these  rights 
is  demurrable. 

Bill  in  equity,  brought  by  Lucy  K.  Keith,  administratrix  of  Jonathan 
0.  Keith  and  Wallace  C.  Keith,  against  Hannah  Keith,  administratrix 
of  Charles  A.  Keith,  S.  Franklin,  trustee  under  the  will  of  Charles, 
James  C.  Keith,  Mary  C.  Keith,  minors,  and  Hannah  Keith,  heirs  at 
law  of  Charles,  for  the  settlement  of  two  successive  partnerships  and 
for  other  purposes.  The  defendants  demurred  to  the  bill  for  multi- 
fariousness, and  upon  other  grounds.  At  the  hearing  before  a  single 
justice  the  demurrer  was  sustained,  and  the  plaintiffs  appealed. 

E.  H.  Bennett  and  H.  Kingman,  for  plaintiffs.  J.  White  and  R.  D. 
Smith,  for  defendants. 

Holmes,  J.  This  bill  alleges  two  successive  partnerships ;  the  first 
between  Jonathan  and  Charles  Keith,  the  second  between  the  plaintiff, 
Jonathan's  administratrix,  "using  and  representing  the  estate  of  said 
Jonathan,"  and  the  same  Charles.  So  far  as  the  plaintiff's  responsibility 
is  concerned,  the  latter  partnership,  of  course,  was  between  her  person- 
ally and  Charles.  But  J  onarhan's  next  of  kin  could  elect  to  follow  the 
assets  into  his  business.  Docker  v.  Somes,  2  Myl.  &  K.  655 ;  Palmer 
v.  Mitchell,  id.  672,  note;  Heathcote  v.  Bidme,  1  J.  &  W.  122. 
Vol.  IX.— 48 
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And  it  might  be  a  question  whether,  if,  as  is  stated,  the  second  arrange- 
ment was  by  consent  of  all  parties  interested,  and  the  business  was 
carried  on  without  a  break,  as  if  Jonathan  had  not  died,  or  as  if  his 
estate  has  taken  his  place,  there  would  be  any  objection  to  taking  the 
account  of  both  firms  in  a  single  bill  brought  for  that  purpose.  But 
that  is  not  the  scope  of  the  bill  before  us. 

The  bill  alleges  the  death  of  Charles,  leaving  the  plaintiff  the  sur- 
viving partner.  It  then  sets  forth  that  certain  parcels  of  real  estate 
were  bought  with  partnership  funds,  and  arc  partnership  property,  but 
for  convenience,  the  legal  title  of  part  was  taken  in  the  name  of  Charles, 
and  part  in  the  name  of  his  son  James,  as  well  as  a  part  in  the  name  of 
Jonathan,  and  part  in  the  name  of  his  son  Wallace,  the  other  plaintiff 
in  the  bill.  The  bill  also  alleges  that  certain  personal  property  belong- 
ing to  the  firm  is  in  the  hands  of  Hannah  Keith,  Charles'  administratrix, 
and  other  personal  property  in  the  hands  of  his  daughter  Mary.  The 
above-mentioned  James  and  Mary,  Charles'  children,  and  Hannah,  his 
administratrix,  and  his  children's  guardian,  and  also  a  trustee  under  his 
will,  are  made  parties  defendant.  It  is  alleged  that  they  all  refuse  to 
surrender  or  make  division,  and  it  is  prayed  that  a  division  may  he 
ordered.  The  accounts  prayed  are  simply  accounts  to  ascertain  what 
property  is  in  the  hands  of  the  defendants,  severally,  as  preliminary  to 
the  division. 

We  suppose  that  Wallace,  the  son  of  Jonathan,  is  joined  as  a  plaintiff 
on  the  footing  of  the  Massachusetts  rule,  that  partnership  real  estate,  so 
far  as  its  conversion  is  not  necessary  to  pay  firm  debts  or  to  adjust 
balances  between  the  partners,  will  descend  in  the  same  way  as  if  it 
had  not  been  partnership  property,  at  law,  if  the  legal  title  and 
beneficial  interests  correspond,  otherwise  by  way  of  resulting  trust. 
Shearer  v.  Shearer^  98  Mass.  107.  We  take  the  allegations,  that  the 
equitable  title  to  the  half  the  real  estate  vested  in  Jonathan,  and  after 
his  death  in  Wallace,  to  be  inserted  with  this  view,  and  not  to  be 
intended  to  contradict  the  averment  that  the  land  was  partnership 
property.  In  this  light,  if  the  bill  were  brought  by  Wallace  to  establish 
a  resulting  trust  in  respect  of  land  in  the  hands  of  one  person,  it  might. 
perhaps,  be  proper  to  join  Jonathan's  administratrix  as  a  party  for  the 
purpose  of  establishing  a  clear  title  free  of  any  partnersliip  lien,  suppos- 
ing all  debts  to  have  been  paid,  and  no  such  lien  to  exist  in  fact.  But 
the  claim  of  the  heir  to  real  estate  not  needed  for  the  settlement  of  the 
partnership  affairs,  and  the  rights  of  the  executrix  and  surviving  partner 
to  have  or  make  such  a  settlement,  are  perfectly  distinct.  Still  more 
plainly  distinct  is  this  right  of  the  heir,  and  the  right  of  a  surviving 
partner  to  receive  the  personal  property  of  the  firm.  This  bill  simply 
puts  these  two  last-mentioned  rights  side  by  side,  and  seeks  to  enforce 
one  for  the  one  plaintiff,  and  the  other  for  the  other. 

It  is  to  be  observed  that  the  plaintiff  Lucy  discloses  no  interest  in  the 
land,  either  as  administratrix  or  surviving  partner,  as  it  is  not  alleged 
that  there  are  outstanding  debts,  or  any  other  reasons  for  a  sale  and 
conversion.  The  bill  seems  to  imply  that  there  are  no  such  reasons, 
although  it  does  not  allege  the  fact  distinctly. 

But  supposing  that  this  defect  could  be  cured,  the  bill  is  multifarious, 
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because  it  joins  distinct  claims  against  different  defendants.  If  Wallace 
has  a  resulting  trust  in  the  real  estate,  his  title  is  irrespective  of  the 
partnership,  and  the  question  whether  James  is  to  be  charged  with  6uch 
a  trust  in  respect  of  one  parcel  has  nothing  in  common  with  the  ques- 
tion whether  Hannah  shall  be  charged  with  a  similar  trust  in  respect  of 
another,  or  the  trustee  under  Charles'  will  in  respect  of  a  third.  Suppos- 
ing that  all  the  defendants  were  shown  to  be  beneficially  interested  in 
each  parcel,  and,  therefore,  proper  parties  to  a  bill  in  respect  of  each, 
still  that  would  not  justify  joining  all  the  claims  in  one  bill  when  the 
alleged  trustees  have  no  interest  in  common  as  trustees,  and  each  of 
them  repudiates  and  denies  the  trust. 

It  is  even  plainer,  that  the  defendants,  who  are  alleged  to  have 
personal  property  in  their  possession,  have  no  common  interests  with 
the  defendants  who  hold  the  land.  See  Sanbum  v.  Dwindle  135 
Mass.  236;  Metcalf  v.  Cody,  8  Allen/ 587, 589 ;  Cambridge  Water- 
Works  v.  Somerviue  Dyeiny  dk  Bleaching  Co.,  14  Gray,  193  ;  White 
t.  Owiis,  2  id.  467. 

Demurrer  sustained. 


Lewis  v.  New  York  Slbbping-Car  Company. 

January  7,  1887. 

Gabbier  —  Sleeping-Cab  Company — Loss  of  Money. 

It  is  the  duty  of  a  sleeping-car  company  to  use  reasonable  care  to  guard  its 
passengers  from  theft,  and  If  through  want  of  such  care  the  personal  effects  of  a 
passenger,  such  as  he  might  .reasonably  carry  with  him,  are  stolen,  the  company 
is  liable,  and  a  notice  posted  in  the  wash-room  by  which  the  company  seeks  to  avoid 
liability,  if  not  known  to  the  plaintiff,  cannot  avail  defendant.  It  appearing 
that  two  larcenies  had  been  committed,  and  that  the  porter  was  found  asleep 
when  he  ought  to  have  been  on  duty,  held  sufficient  to  submit  the  case  to  the 
jury* 

Actions  of  contract  and  tort,  in  which  the  plaintiffs  sought  to  recover 
for  the  loss  of  money  stolen  from  them,  while  asleep  in  one  of  the  defend- 
ant's cars.  At  the  trial  in  the  superior  court  it  appeared  that  the  defend- 
ant owned  and  managed  the  sleeping-car  Pontiac,  which  was  run  on  the 
Boston  'and  Albany,  The  New  York  Central  and  Hudson  River  railroads. 
The  plaintiff  Lewis  testified  that  he  left  Boston  for  San  Francisco 
October  20,  1884,  at  six  in  the  evening,  having  bought  a  sleeping-car 
ticket  of  the  defendant's  agent,  entitling  him  to  two  berths  or  one  sec- 
tion in  the  sleeping-car  Pontiae  between  Boston  and  Chicago ;  that  he 
went  to  bed  about  eleven  o'clock,  having  folded  up  his  vest  and  put  it 
under  the  pillow ;  that  on  the  inside  pocket  of  the  vest  he  had  $200  in 
bills,  the  pocket  being  sewed  up  across  top  and  bottom ;  that  he  woke 
np  at  five  o'clock,  dressed  himself,  went  to  the  wash-room  and  then  to 
the  smoking-room,  where  he  found  the  porter,  whom  he  thought  asleep ; 
that  Mr.  Wing,  one  of  his  party,  came  into  the  smoking-room,  saying 
that  he  had  been  robbed ;  that  he  then  examined  his  vest  and  discovered 
that  a  slit,  two  or  three  inches  lofcg,  had  been  cut  in  the  bottom  of  the 
pocket  and  all  the  money  taken  out ;  that  he  told  the  porter,  who  said 

•See  Whitney  v.  Pullman  Palace  Oar  Co.,  ante;  Illinois  Cent.  R.  Co.  v.  Handy* 
3  Miss.  609;  8.  c,  66  Am.  Rep.,  note. 
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it  must  have  been  a  man  who  got  off  at  a  place  where  they  stoppe 
about  four  o'clock,  because  the  man  gave  hiiu  $5  ;  that  he  did  not 
any  notice  in  which  the  company  disclaimed  responsibility  for  persi 
property. 

The  plaintiff  Wing  testified  that  he  accompanied  Lewis  on  this 
to  California ;  that  he  went  to  bed  about  half -past  nine  o'clock  in 
evening  and  got  up  about  six  in  the  morning  ;  that  he  then  disco  v< 
that  he  had  lost  $150  in  bills,  which  had  been  placed  in  the  inte 
compartment  of  his  pocket-book  ;  that  when  he  went  to  sleep  he 
the  pocket-book  in  the  inside  pocket  of  his  vest,  which  was  put  ur 
his  pillow  ;  that  he  did  not  remember  seeing  any  notice  in  the  w 
room  in  regard  to  valuables. 

From  evidence  offered  by  the  defendant,  it  appeared  that  the  r 
charged  on  sleeping-cars  is  the  same  for  all  persons ;  that  no  consia 
tion  is  made  in  the  price  with  reference  to  money  or  valuables  a 
senger  may  have  ;  that  there  were  notices  about  responsibility  for  v 
ables  at  each  end  of  the  car  directly  over  the  wash-stand  ;  that  there*; 
no  receptacles  for  valuables  or  other  property  furnished  by  the  def 
ant,  and  its  servants  were  forbidden  to  take  possession  of  valuables. 

The  court  instructed  the  jury  that  the  defendant  corporatioi 
furnishing  sleeping-cars  for  the  traveling  public  was  not  to  be  regai 
as  an  innkeeper  or  as  a  common  carrier.  Those  were  insurers  of 
property.  But  it  was  bound  to  exercise  ordinary  care  to  prevent  th 
of  goods  and  money  from  the  person  of  one  to  whom  it  has  f  urn  is 
a  berth  for  hire  in  the  ordinary  course  of  its  business,  either  f 
unauthorized  intruders  or  by  occupants  of  the  car.  The  company  m 
be  liable  for  such  articles  as  a  passenger  usually  carried  about  his 
son  and  for  such  sums  of  money  as  might  be  reasonable  and  necesi 
for  traveling  expenses,  provided  the  sum  was  lost  by  want  of  ordir 
care  on  the  part  of  thedef endant  or  its  servants  in  not  exercising  such  c 

Upon  the  question  whether  the  evidence  tended  to  show  neglig* 
on  the  part  of  the  defendant  the  court  instructed  the  jury  that  I 
were  to  say,  under  all  the  circumstances  of  the  case,  whether  or 
the  defendant  corporation,  on  the  night  in  question,  in  the  sleeping 
Pontiac,  exercised  ordinary  care  to  protect  the  persons  occupying 
berths  then  from  larceny.  They  were  to  determine  what,  under 
circumstances,  would  be  ordinary  care,  not  extraordinary  care; 
to  keep  such  a  condition  of  things  as  to  render  it  impossible  f< 
theft  to  occur,  but  taking  into  consideration  the  business,  the  const 
tion  of  the  car,  the  situation  of  the  berth,  and  on  all  the  facts  t 
were  to  say  what  would  be  reasonable  care.  If  they  found  that 
defendant  did  not  exercise  ordinary  care,  then  they  would  go  furl 
and  ascertain  whether  the  theft  was  the  result  of  the  want  of  6 
ordinary  care.  If  they  found  it  was  the  result  of  the  want  of  ordir 
care  on  the  part  of  the  defendant,  and  the  plaintiffs  were  themse 
in  the  exercise  of  due  care,  then  the  defendant  would  be  answer* 
for  the  whole,  or  such  part  of  the  money,  lost  as  it  was  reasonable 
necessary  for  these  parties  to  have,  taking  them  as  travelers  on 
journey,  and  having  regard  to  the  ordinary  liabilities  and  expenses 
such  a  trip. 
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The  jury  returned  a  verdict  for  the  plaintiffs,  and  defendant  alleged 
exceptions  to  the  rulings  of  the  court. 

H.  M.  KnowUon  and  A.  K  Perry,  for  plaintiffs.  C  W.  Clifford, 
W.  Gliford  and  H.  H.  Crapo,  for  defendant. 

Mobton,  Ch.  J.  The  use  of  sleeping-cars  upon  railroads  is  modern, 
and  there  are  few  adjudicated  cases  as  to  the  extent  of  the  duties  and 
liabilities  of  the  owners  of  such  cars.  They  must  be  ascertained  by 
applying  to  the  new  condition  of  things  the  comprehensive  and  elastic 
principles  of  the  common  law.  When  a  person  buys  the  right  to  the 
use  ot  a  berth  in  a  sleeping-car,  it  is  entirely  clear  that  the  ticket 
which  he  receives  is  not  intended  to,  and  does  not  express  all  the  terms 
of  the  contract  into  which  he  enters.  Such  ticket,  like  the  ordinary 
railroad  ticket,  is  little  more  than  a  symbol  intended  to  show  to  the 
agent  in  charge  of  the  car  that  the  possessor  has  entered  into  a  contract 
with  the  company  owning  the  car,  by  which  he  is  entitled  to  passage  in 
the  car  named  on  the  ticket.  Ordinarily  the  onlv  communication  between 
the  parties  is,  that  the  passenger  buys  and  the  agent  of  the  car  com- 
pany sells  a  ticket  between  two  points ;  but  the  contract  thereby  entered 
into  is  implied  from  the  nature  and  usage  of  the  employment  of  the 
company.  A  sleeping-car  company  holds  itself  out  to  the  world  as 
furnishing  safe  and  comfortable  cars,  and  when  it  sells  a  ticket  it 
impliedly  stipulates  to  do  so.  It  invites  passengers  to  pay  for  and 
mate  use  ot  its  cars  for  sleeping,  all  parties  knowing  that  during 
the  greater  part  of  the  night  the  passenger  will  be  asleep,  powerless  to 
protect  himself,  or  to  guard  his  property.  He  cannot,  like  the  guest 
of  an  inn,  by  locking  the  door,  guard  against  danger.  He  has  no  right 
to  take  any  such  steps  to  protect  himself  in  a  sleeping-car,  but  by  the 
necessity  of  the  case  is  dependent  upon  the  owners  and  officers  of  the 
car  to  guard  him  and  the  property  he  has  with  him  from  danger  from 
thieves  or  otherwise. 

The  law  raises  the  duty  on  the  part  of  the  car  company  to  afford 
him  this  protection.  While  it  is  not  liable  as  a  common  carrier  or  as 
an  innholder,  yet  it  is  its  clear  duty  to  use  reasonable  care  to  guard  the 
passengers  from  theft,  and  if  through  want  of  such  care  the  personal 
effects  of  a  passenger,  such  as  he  might  reasonably  carry  with  him,  are 
stolen,  the  company  is  liable  for  it.  Such  a  rule  is  required  by  public 
policy  and  by  the  true  interests  of  both  the  passenger  and  the  company, 
and  the  decided  weight  of  authority  supports  it.  Woodruff  Sleeping-  Car 
Co.  v.  Diehl,  84  Ind.  474 ;  Pullman  Pal.  Car  Co.  v.  Gardner,  3  Penny- 
packer,  78  ;  Pvllman  Pal.  Car  Co.  v.  Gaylord,  23  Am.  Law  Reg. 
(N.  S.)  788. 

The  notice  by  which  the  defendant  company  sought  to  avoid  its 
liability  was  not  known  to  the  plaintiff  and  cannot  avail  the  defendant. 

The  defendant  contends  that  there  was  no  evidence  of  negligence  on 
its  part.  The  fact  that  two  larcenies  were  committed  in  the  manner 
described  in  the  testimony  is  itself  some  evidence  of  the  want  of 
proper  watchfulness  bv  the  porter  of  the  car ;  add  to  this  ths  testimony 
th;it  the  porter  was  found  asleep  in  the  early  morning,  that  he  was 
r^jiiired  to  be  on  duty  for  thirty-six  hours  continuously,  which  included 
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two  nights,  and  a  case  is  presented  which  must  be  submitted  to 

jury- 

We  have  considered  all  the  questions  which  have  been  argued  in 
two  cases  before  U6,  and  are  01  opinion  that  the  rulings  at  the  fc 
were  correct. 

Exceptions  overruled. 


Raymond  v.  Russell. 

January  7,  1887. 

Injunction. 

It  is  not  within  the  jurisdiction  of  a  court  of  equity  to  restrain,  by  injunct 
representations  as  to  the  character  and  standing  of  the  plaintiff,  or  as  to 
property,  although  such  representations  maybe  false,  if  there  is  no  bread 
trust  or  of  contract  involved. 

Bill  in  equity  by  George  J.  Raymond,  a  merchant,  doing  busines 
Boston  under  the  name  of  George  J.  Raymond  &  Co.,  against  Edw 
Russell,  George  A.  Priest  and  Edward  B.  Russell,  doing  bush 
under  the  names  of  Edward  Russell  &  Co.,  Dunn,  Winan  &  Co.,  i 
R.  G.  Dunn  &  Co.,  at  Boston,  New  York  and  Montreal.  It  is  allej 
that  the  defendants  conduct  a  mercantile  agency,  and  are  mercau 
detectives  and  informers,  and  publish  statements  concerning  merchai 
indicating  their  names,  business,  condition,  standing  and  credit,  i 
have  published  the  plaintiffs  name,  with  a  description  of  his  busir 
and  place  of  business;  that  the  defendants,  in  the  management 
their  business,  rely  upon  the  representations  of  others,  and  have 
personal  knowledge  concerning  the  standing  and  credit  of  the  pers 
about  whom  they  make  such  statements,  and  are  liable  to  and  often 
make  false  and  unjust  representations  in  their  books  concerning  si 
persons  and  their  business  standing  and  credit,  to  their  serious  inii 
and  damage ;  that  the  plaintiff  has  already  been  hurt  and  damaged 
defendants'  statements,  without  any  justifiable  cause  or  reason,  and 
in  danger  of  further  injury  if  the  defendants  continue  to  use  hisnai 
It  is  further  alleged  that  the  defendants  do  not  restrict  the  publicati 
of  such  statements  to  such  persons  who  inquire  of  them  for  the  p 
pose  of  determining  the  question  of  giving  credit,  but  that  they  publ 
such  information,  whether  true  or  false,  to  persons  who  have  no  int 
est  in  the  same  ;  that  the  defendants  have  so  published  the  plainti 
name,  business  standing  and  credit  in  their  books  to  persons  who  i 
subscribers  and  patrons,  who  have  no  business  relations  with  the  pla 
tiff ;  that  the  plaintiff  has  requested  the  defendants  not  to  publish  1 
name  or  any  thing  concerning  him  and  his  business,  and  has  forbidd 
them  from  so  doing,  but  the  defendants  have  refused  to  comply  w 
his  request ;  that  the  defendants  claim  the  right  to  publish  stateine) 
in  their  books  concerning  the  plaintiff  and  his  business,  standing  a 
credit,  and  to  furnish  the  same  to  their  subscribers  and  patrons,  a 
threaten  to  continue  to  publish  the  same,  whether  they  are  true  or  n 
to  the  injury  of  the  plaintiff. 

The  prayer  of  the  bill  was  for  an  injunction  to  restrain  the  defer 
ants  from  publishing  the  plaintiff's  name  in  the  books  and  circul 
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issued  by  them,  that  they  be  ordered  to  erase  the  plaintiffs  name 
wherever  now  printed  or  written  bv  them  in  the  books  or  circulars  now 
in  their  possession  or  control,  and  tor  further  relief. 

The  defendants  demurred  to  the  bill  for  want  of  equity.  At  a  hear- 
ing before  a  single  justice  the  demurrer  was  sustained,  and  the  case  was 
reserved  upon  bill  and  demurrer  for  the  consideration  of  this  court. 

W.  C.  Cogswell,  for  plaintiff.     E.  W.  Hutchins,  for  defendants. 

Morton,  Ch.  J.  It  is  not  within  the  jurisdiction  of  a  court  of  equity 
to  restrain,  bv  injunction,  representations  as  to  the  character  and  stand- 
ing of  the  plaintiff,  or  as  to  his  property,  although  such  representa- 
tions may  be  fake,  if  there  is  no  breach  of  trust  or  of  contract  involved. 
Boston  Diatite  Co.  v.  Florence  Mfg.  Co.,  114  Mass.  69,  and  cases 
cited;  Whitehead  v.  Kitson,  119  id.  484;  Prudential  Ass.  Co.  v. 
Knott,  L.  R.,  10  Ch.  App.  142 ;  s.  a,  11  Ens.  Rep.  498.  The  bill 
before  us  alleges  that  the  defendants  have  published,  and  intend  to 
publish  in  the  future,  the  name  and  business  standing  of  the  plaintiff 
in  the  records  and  books  of  a  mercantile  agency.  It  does  not  even 
allege  that  the  representations  are  false  or  malicious.  If  he  has  any 
remedy,  which  we  do  not  mean  to  intimate,  it  is  by  an  action  at  law. 
The  bill  does,  not  state  a  case  witliin  the  equity  jurisdiction  of  the 
court. 

Bill  dismissed. 

Note.— See  30  Eng.  Rep.  214;  23  id.  92;  High  Inj.  (2d  ed.),  §  1015;  Moak  Underbill 
Torta,  111.  In  Kidd  v.  Horry,  Cir.  Ct.  U.  S.,  East.  Dist.  Penn.,  October  8,  1886,  the 
complainants  filed  a  bill  for  an  injunction  against  the  infringement  of  letters-patent, 
alleging  that  defendants  had  been  agents  of  the  complainants,  and  had  thus 
acquired  peculiar  knowledge  of  the  patents  and  acquiesced  in  them.  Pending  this 
«uit  the  defendants  published  libelous  statements  in  derogation  of  the  complainants' 
patents,  and  the  title  thereto,  and  of  their  apparatus  and  their  business. 

The  complainants  then  filed  an  ancillary  bill  for  an  injunction  against  the  publica- 
tion of  these  libels,  and  made  a  motion  for  a  preliminary  injunction. 

The  defendants  denied  the  jurisdiction  of  the  court  to  grant  an  injunction  against 
a  libel.  In  denying  the  application  Bradley,  J.,  said:  "  We  are  asked  to  grant  an 
injunction  in  this  case  to  restrain  the  defendants  from  publishing  certain  circular 
letters  which  are  alleged  to  be  libelous  and  injurious  to  the  patent  rights  and  business 
of  the  complainants,  and  from  making  or  uttering  libelous  or  slanderous  statements, 
written  or  oral,  of  or  concerning  the  business  of  the  complainants,  or  concerning  the 
validity  of  their  letters-patent,  or  of  their  title  thereto  pending  the  trial  and  adjudi- 
cation of  the  principal  suit  which  is  brought  to  restrain  the  infringement  of  said 
patents.  The  application  seems  to  be  altogether  a  novel  one,  and  is  urged  principally 
upon  a  line  of  recent  English  authorities,  such  as  Dixon  v.  Holden,  L.  R.,  7  Eq.  488; 
Thrley's  Cattle  Food  Co.  v.  Hassam,  14  Ch.  Div.  763;  Thomas  v.  Williams,  id.  864, 
and  Loog  v.  Bean,  26  id.  306.  An  examination  of  them,  and  other  cases  relied  on, 
convinces  us  that  they  depend  on  certain  peculiar  acts  of  the  parliament  of  Great 
Britain,  and  not  on  the  general  principles  of  equity  jurisprudence."     .     .     . 

"  But  neither  the  statute  law  of  this  country  nor  any  well-considered  judgment  of 
the  courts  had  introduced  this  new  branch  of  equity  into  our  jurisprudence. 
There  may  be  a  case  or  two  looking  that  way,  but  none  that  we  deem  of  sufficient 
authority  to  justify  us  in  assuming  the  jurisdiction.  The  authority  of  the 
supreme  court  of  Massachusetts  in  the  cases  of  Boston  Dietetic  Co.  v.  Florence, 
114  Mass.  69;  8.  c,  19  Am.  Rep.  310;  While/iead  v.  KUson,  119  Mass.  484,  is  flatly 
against  it.  So,  also,  are  the  New  York  cases  of  JV.  T.  Juvenile,  etc.,  Society  v.  Boose- 
«fc,  7  Daly,  188;  Brandreth  v.  Lance,  8  Paige,  24;  Munger  v.  Dick,  55  How.  Pr.  132; 
also  the  Georgia  case  of  Caswell  v.  Central  B.  B.  Co.,  50  Ga.  70;  and  the  Missouri  case 
of  Life  Ass*n  of  America  v.  Boogher,  3  Mo.  App.  173.  We  do  not  regard  the  contrary 
decision  in  Qroftus  v.  Richardson,  59  How.  Pr.  356,  as  of  sufficient  authority  to  coun- 
teract these  eases,  or  to  disturb  what  we  consider  to  be  the  well-established  law  oa 
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the  subject.  The  law  clearly  is  that  the  court  of  chancery  will  not  interfere 
injunction  to  restrain  the  publication  of  a  libel,  as  was  distinctly  laid  down  by  I 
Chancellor  Cairns  in  the  case  of  Prudential  Amurance  Co  v.  Knott,  L.  R.,  10 
App.  142;  8.  C,  11  Eng.  Rep.  498,  where  he  says,  in  reference  to  an  application 
an  injunction  to  restrain  a  libel  calculated  to  injure  property:  "  Not  merely  is  tl 
no  authority  for  this  application,  but  the  books  afford  repeated  instances  of  the  refi 
to  exercise  jurisdiction,"  he  referring  to  several  authorities.  If  this  decision  has  si 
been  overruled,  it  is  only  because  of  the  enlarged  jurisdiction  conferred  upon 
English  courts  by  the  statutes  referred  to.  It  is  a  standing  authority  on  the  gen 
law,  independent  of  legislation.  We  do  not  think  that  the  existence  of  malic 
publishing  a  libel  or  uttering  slanderous  words  can  make  any  difference  in  the  ji 
diction  of  the  court.  Malice  is  charged  in  almost  every  case  of  libel,  and  no  cas< 
authority  can  be  found,  we  think,  independent  of  the  statute,  in  which  the  powe 
issue  an  injunction  to  restrain  a  libel  or  slanderous  words  has  ever  been  maiutai 
whether  malice  was  charged  or  not.  Charges  of  libel  and  slander  are  peculi 
adapted  to,  and  require  trial  by  jury;  and  exercising,  as  we  do,  authority  undi 
system  of  government  and  law  which  by  a  fundamental  article  secures  the  righ 
trial  by  jury  in  all  cases  of  common  law,  and  which  by  express  statute  declares  i 
suits  in  equity  shall  not  be  sustained  in  any  case  where  a  plain,  adequate  and  c 
plete  remedy  may  be  had  at  law,  as  has  always  heretofore  been  considered  the  t 
in  causes  of  libel  and  slander,  we  do  not  think  we  would  be  justified  in  extenc 
the  remedy  of  injunction  to  such  cases. 

11  The  application  for  injunction  must  be  denied,  and  the  ancillary  bill  dismis 
with  costs." 

In  Greens  v.  United  States,  etc.,  Agency,  39  Hun,  300,  it  was  held  that  in  an  ac 
brought  to  restrain  the  publication  of  a  libel  to  the  effect  that  the  plaintiff  refuses  I 
neglects  to  pay  debts  justly  due  from  him,  a  temporary  injunction  restraining 
publication  of  the  libel  during  the  pendency  of  the  action  will  not  be  granted,  un 
the  falsity  of  the  charge  that  the  plaintiff  is  a  delinquent  debtor,  who  can  but  will 
pay,  be  proved. 


Grundy  v.  Maktin  kt  al. 

January  7,  1887. 

A  widow  had  a  life  estate  in  an  undivided  half  of  certain  real  estate;  the  re1 
sion  of  this  half  and  the  fee  of  the  other  undivided  half  are  owned  by  the 
sore.      Held,   that  the  lessors  were  entitled   to  possession  against  every b 
except  their  tenant  in  common,  the  widow,  and  could  give  a  lease  of  the  pr 
ises  good  as  against  every  one  not  claiming  under  her. 

A  notice  to  quit,  left  on  the  premises  with  the  wife  when  the  husband  is 
tenant,  is  sufficient  to  terminate  the  tenancy. 

A  notice  addressed  to  two  tenants  in  common  served  upon  one  is  sufficient  t 
vice  on  both. 

Action  on  Public  Statutes,  chapter  175,  for  the  possession  of  o 
fourth  of  an  acre  of  land  with  a  dwelling-house  thereon  in  Stonehfi 
The  writ  was  dated  November  14,  1883. 

At  the  trial  in  the  superior  court,  it  appeared  that  the  defendai 
father  and  son,  became  tenants  at  will  of  the  premises  eight  or 
months  previous  to  the  date  of  the  writ,  the  contract  of  hiring  bei 
made  by  Peter  L.  Martin,  the  son,  with  one  W.  H.  Bate.  Said  B 
was  then  in  charge  of  the  premises  for  his  wife,  Susanna  Hate,  a 
Thomas  G.  Grundy,  her  brother,  as  owners,  and  in  letting  the  sa 
acted  solely  as  agent  of  said  Susanna  and  Thomas,  but  did  not  info 
the  defendants  for  whom  he  acted.  September  1,  1883,  said  Susai 
and  Thomas  executed  and  delivered  to  the  plaintiff  a  lease  of  said  prt 
ises  for  one  year  from  said  September  1,  1883,  and  on  October 
1884,  executed  and  delivered  another  lease  of  the  same  for  three  ye 
from  said  last-named  date.     The  estate  in  question  was  owned  in  1> 
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by  the  firm  of  J.  Grundy  &  Brothers,  consisting  of  three  brothers, 
James,  Thomas  and  Joseph,  who  held  as  tenants  in  common.  James 
Grundy  died  first,  and  said  premises,  in  the  partition  of  his  estate, 
which  was  recorded  with  theirobate  records,  were  assigned  to  his  sur- 
viving partners,  Joseph  and  Thomas.  Thomas  next  died,  leaving  a  will, 
by  which  his  widow  still  living  took  a  life  estate  in  his  portion,  with 
remainder  to  his  two  children,  Thomas  G.  Grundy  and  Susanna  Bate, 
the  lessors  above-named.  Subsequently  in  1866,  Joseph  conveyed  his 
interest  to  said  Thomas  G.  and  Susanna. 

At  the  conclusion  of  the  evidence  the  defendants  asked  the  court  to 
rule  that  no  sufficient  title  was  shown  in  the  lessors  to  make  the  lease  to 
the  plaintiff  effective  to  terminate  the  defendants'  tenancy  at  will  which 
ruling  was  refused.  The  verdict  was  for  the  plaintiff,  and  the  defend- 
ants alleged  exceptions.  Except  as  above  given,  the  case  sufficiently 
appears  in  the  opinion. 

£.  F.  Briggs,  for  plaintiff.  A.  V.  Zynde  and  W.  P.  Ha/rdvng,  for 
defendants. 

Morton,  Ch.  J.  The  ground  taken  by  the  defendants,  that  their 
lessors  had  no  sufficient  title  to  enable  them  to  make  a  valid  lease 
to  the  plaintiff  cannot  be  sustained.  The  widow  of  Thomas  Grundy 
has  a  lite  estate  in  an  undivided  half  of  the  premises ;  the  reversion  of 
this  half  and  the  fee  of  the  other  undivided  half  are  owned  by  the  les- 
sors. They  are  entitled  to  possession  against  everybody  except  their 
tenant  in  common  the  widow,  and  can  give  a  lease  of  the  jpremi pes 
good  as  against  every  one  who  does  not  claim  under  her.  Kidng  v. 
Stannard,  17  Mass.  282 ;  Cunningham  v.  Oattee,  99  id.  248.  The 
only  other  point  argued  by  the  defendant  is  the  exception  to  the  ruling 
of  the  court  that  twentv  four  hours'  notice  to  the  defendant,  Levi  Mar- 
tin, would,  under  the  circumstances  of  this  case,  be  a  reasonable  notice. 
We  do  not  discuss  the  correctness  of  this  ruling  because  it  was  imma- 
terial, or  at  least  sufficiently  favorable  to  the  defendants.  The  bill  of 
exceptions  shows  that  the  premises  were  leased  to  Levi  Martin  and 
Peter  L.  Martin.  They  were  tenants  in  common.  It  was  admitted  at 
the  trial,  that  upon  the  evidence  a  sufficient  notice  was  served  upon 
Peter  L.  Martin,  and  that  the  plaintiff  was  entitled  to  a  verdict  against 
him.  It  has  been  held  that  a  notice  to  quit  left  on  the  premises  with 
the  wife  or  agent  of  the  tenant,  was  a  sufficient  notice  to  terminate 
the  tenancy.  Blish  v.  Harlow,  15  Gray,  316  ;  Walker  v.  Sharp,  103 
Mass.  154 ;  Clark  v.  Kdiher,  107  id.  406. 

In  the  case  at  bar  it  appeared  that  a  notice  addressed  to  both  ten- 
ants was  served  four  days  before  the  writ  was  brought  by  giving  a 
copy  in  hand  to  Peter  L.  Martin,  upon  the  premises  in  which  both 
tenants  resided.  The  relation  of  one  tenant  in  common  to  the  estate 
and  co-tenant  is  such  that  in  our  opinion  this  was  a  sufficient  service 
upon  both  tenants,  and  the  court  should  so  have  instructed  the  jury. 
Tbe  instructions  given  were  too  favorable  to  the  defendants. 

Exceptions  overruled. 

Vol.  IX.— 49 
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Blake  v.  City  of  Lowell. 

January  7,  1887. 

In  an  action  against  a  city  to  recover  for  personal  i  n j  uries  received  by  reason 
of  a  defective  sidewalk,  a  book  kept  in  the  office  of  the  city  messenger,  in  which 
entries  were  made  of  complaints  as  to  the  conditions  of  the  streets,  is  admissible 
on  the  question  of  notice  to  the  city. 

Action  of  tort,  brought  to  recover  damages  for  personal  injuries 
alleged  to  have  been  received  by  reason  of  a  defect  alleged  to  have 
existed  upon  a  sidewalk  at  the  corner  of  Kirk  and  Merrimack  streets 
in  Lowell,  consisting  of  an  accumulation  of  ice  and  snow. 

At  the  trial  in  the  superior  court,  without  a  jury,  Albert  E.  Libby,  s 
police  officer  of  the  defendant  city,  was  called  by  the  plaintiff  and  testi 
ned  that  about  four  o'clock  on  the  afternoon  of  Saturday,  December  27 
1884,  the  day  before  the  alleged  injury  was  received,  upon  the  bool 
hereafter  described  he  made  the  following  entry  : 

"  Sidewalk  at  the  corner  of  Kirk  and  Merrimack  streets  in  a  bad  con 
dition  ;  snow  and  ice  not  removed.     December  the  27th,  1884." 

It  appeared  in  evidence  that  this  book  had  been  kept  in  the  office  o 
the  city  messenger  of  the  city  of  Lowell,  in  the  city  government  build 
ing,  for  the  use  of  the  superintendent  of  streets,  from  the  year  1871  uj 
to  and  after  the  date  of  tnis  injury,  and  that  police  officers  and  other 
during  that  time  had  entered  therein  notices  of  defects  in  the  street 
and  sidewalks,  and  that  the  superintendent  of  streets  had  in  consequent 
of  such  notices  repaired  the  defects.  The  book  had  printed  heading 
on  each  page,  in  tins  form : 

"  Streets,  Sidewalks  and  Sewers. 
Complaints.  When  attended  to." 

It  also  appeared  that  the  corner  of  Kirk  and  Merrimack  streets  wa 
a  round  corner,  and  in  sight  of  and  only  a  few  feet  distant  from  th 
city  government  building. 

The  book  with  the  above  entry  in  it  was  produced  on  notice  fron 
the  plaintiff,  and  again  the  objection  of  the  defendant  was  admitted  h 
evidence. 

The  court  found  for  the  plaintiff,  and  the  defendant  alleged  excep 
tions. 

W.  H.  Anderson,  for  plaintiff.  G.  F.  Lawton  and  J.  J.  Pickman 
for  defendant. 

Devens,  J.  The  city  of  Lowell  was  responsible  for  the  defect  ii 
its  highway,  if  it  had  reasonable  notice  thereof,  or  by  the  exercise  o 
reasonable  care  and  diligence  on  its  part,  might  have  had  such  notice 
Pub.  Stats.,  chap.  52,  §  18.  Such  notice  may  be  given  to  its  officials 
and  the  reasonable  care  and  diligence  which  must  be  exercised  is  to  b 
exercised  by  them.  The  book  which  was  admitted  in  evidence  wa 
kept  in  the  office  of  the  city  messenger  in  the  city  government  build 
ing,  and  had  been  kept  from  1871  up  to  the  time  of  the  injury,  whid 
was  of  recent  date. 

The  printed  headings  on  its  pages  indicated  that  it  was  kept  for  th 
purpose  of  entering  complaints  as  to  the  condition  of  the  streets,  side 
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walks,  etc.,  and  recording  the  time  when  said  complaints  were  attended 
to.  It  was  in  evidence  that  the  superintendent  of  streets  had,  in  conse- 
quence of  similar  notices,  repaired  defects  complained  of.  The  object 
with  which  the  book  apparently  was  kept  was  that  the  city  should 
receive  notice  of  defects.  Upon  this  book  a  policeman  of  the  defendant 
city  had  entered  a  notice  or  the  defective  condition  of  the  sidewalk  a 
day  previous  to  the  occurrence  of  the  plaintiff's  injury,  and  it  was  prop- 
erly admitted  in  evidence,  upon  the  question  of  notice.  Whether 
the  defect  was  the  same,  and  tne  place  of  the  injury  the  same  as  that 
pointed  out  by  the  entry  recorded,  it  was  for  the  jury  to  determine.  It 
does  not  appear,  as  defendant  contends,  that  the  book  was  admitted  as  a 
narrative  of  the  condition  of  the  way  at  the  time  it  was  made.  The 
actual  condition  of  the  way  was  proved  by  other  evidence,  and  no  fur- 
ther weight  appears*  to  have  been  given  to  the  book,  than  that  derived 
from  its  bearing  upon  the  question  of  notice. 

The  defendant  requested  the  court  to  rule  "  that  the  origin  of  the 
ice" — by  which  the  defect  was  occasioned — "  was  not  material  on  the 
question  whether  the  ice  constituted  a  defect,"  but  as  the  court  —  the 
ease  being  heard  without  a  jury  —  found  as  a  fact "  that  the  ice  on  which 
the  plaintiff  fell  was  a  defect  without  reference  to  its  origin,"  that  is, 
independently  of  the  manner  in  which  it  was  occasioned ;  this  request 
of  the  defendant  was  immaterial.  We  do  not  intend  to  intimate  that 
even  if  material  it  should  have  been  granted,  especially  in  view  of  the 
Statute  1877,  chapter  234,  section  2  — Pub.  Stats.,  chap.  52,  §  18  — 
which  renders  a  defendant  town  or  city  liable  only  for  an  injury  or 
damage  through  a  defect  "  which  mignt  have  been  removed,  or  which 
damage  or  injury  might  have  been  prevented  by  reasonable  care  or 
diligence."  BuLings  v.  Worcester,  102  Mass.  329;  Fitzgerald  v. 
Woburn,  109  id.  204 ;  Ilooney  v.  Randolph,  128  id.  580 ;  Hayes  v. 
Cambridge,  136  id.  402 ;  Olson  v.  Worcester,  U2  id.  536 ;  Post  v.  Bos- 
ton,  141  id.  189. 

Other  exceptions  taken  at  the  trial  were  not  argued,  and  need  not  be 
discussed. 

Exceptions  overruled 

Flynn  v.  Bourneuf. 

January  7,  1887. 

Evidence  — Parol  to  Change  Covenant  against  Incumbrances. 

At  the  time  of  the  execution  of  a  deed  containing  a  covenant  against  incum- 
hrances,  the  land  was  liable  to  an  assessment  for  betterments. 

In  an  action  to  recover  damages  for  a  breach  of  the  covenant,  held,  that  evidence 
of  a  prior  oral  agreement  that  plaintiff  would  assume  and  pay  all  assessments 
was  erroneously  admitted. 

Action  of  contract  to  recover  damages  for  the  breach  of  a  covenant 
against  incumbrances  contained  in  a  deed,  given  by  defendant  to  the 
plaintiff.  The  superior  court  found  for  tne  defendant,  the  plaintiff 
alleged  exceptions  to  rulings  of  the  presiding  justice.  The  case  is  stated 
in  tne  opinion. 

W.  H.  Moody,  for  [plaintiff.  J.  P.  A  B.  B.  Jones,  for  defend- 
ants. 
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Holmes,  J.  This  is  an  action  on  a  covenant  against  incumbrances. 
At  the  time  of  the  execution  of  the  deed,  the  land  conveyed  was  liable 
to  Tan  assessment  for  betterments,  which  was  afterward  made  and  which 
has  been  paid  by  the  plaintiff.  It  is  not  disputed  that  the  liability  was 
an  incumbrance,  or  that  there  would  have  been  a  brfeach  of  the  covenant 
on  general  principles.  Carr  v.  Dooley,  119  Mass.  294.  But  what  the 
defense  relied  on  is  "  that  a  few  days  before  said  deed  to  the  plaintiff 
was  executed  and  delivered,  the  plaintiff  and  defendant  made  an  inde- 

Sendent,  distinct  and  oral  agreement  that  in  consideration  that  the 
efendant  would  execute  and  deliver  the  deed  in  question  to  the  plain- 
tiff for  the  sum  of  $2,200,  and  would  execute  and  deliver  to  the  brother 
a  deed  of  the  adjoining  premises  for  the  sum  of  $2,300,  the  plaintiff 
would  assume  and  pay  all  assessments  which  should  be  made  in  accord- 
ance with  said  liability  on  the  lands  conveyed  by  said  deeds,"  and  that 
the  deeds  were  made  as  agreed. 

We  interpret  that  the  consideration  moving  from  the  defendant  was 
a  promise  to  execute  the  deeds,  not  the  execution  of  them.  For  if  it  was 
the  latter,  then  the  agreement  did  not  become  a  contract  until  the  con- 
sideration was  furnished,  and  if  the  deed  to  the  brother  was  executed 
after  the  deed  to  the  plaintiff,  which,  for  all  that  appears,  may  have 
been  the  case,  then  the  oral  contract  was  subsequent  to  the  covenant  in 
suit,  and  the  question  of  its  effect  on  that  6tate  of  facts  would  be  a 
different  one  from  that  which  was  argued  or  which  we  understand  to 
have  been  relied  upon. 

Assuming  that  the  oral  contract  was  made  before  the  covenant  in 
suit,  the  purpose  for  which  it  is  offered  is  to  show  that  at  the  very 
moment  when  the  specialty  purporting  to  extend  to  all  incumbrances 
was  executed  and  accepted  as  determining  the  extent  of  the  defendant's 
obligations  under  the  contract  expressed  by  it,  the  parties  expressed  by 
their  conduct  in  pais  that  the  deed  should  have  a  le68  operation.  We 
think  that  this  is  plainly  a  contradiction  of  the  covenant,  if,  leaving 
technical  difficulties  on  one  ride,  the  oral  contract  be  relied  on  as  a  con- 
temporaneous release  or  satisfaction  of  an  obligation  admitted  to  be 
within  the  language  of  the  deed.  Baehelder  v»  Queen  Ins.  Co.,  135 
Mass.  449.  And  we  think  that  the  contradiction  is  only  a  little  more 
disguised  if  such  a  contract  be  allowed  to  take  the  incumbrance  out  of 
the  language  of  the  deed  by  giving  a  special  and  unusual  meaning  to  a 
covenant  in  daily  use,  the  interpretation  of  which  is  as  well  settled  as 
that  of.  any  words  in  the  language.  The  suggestion  of  Mr.  Justice 
Wilde  to  the  contrary,  in  PreMe  v.  Baldwin,  6  Cosh.  649,  553,  is 
declared  by  him  not  to  be  necessary  to  or  embraced  in  the  decision,  and 
is  outweighed  by  Howe  v.  Walker,  4  Gray,  318  ;  Spurr  v.  Andrew,  6 
Allen,  420 ;  Barlow  v.  Thomas,  15  Pick.  66 ;  Townsend  v.  Weld,  8 
Mass.  146.  Of  course  we  are  not  speaking  of  a  case  which  would  war- 
rant a  reformation  of  the  deed  in  equity,  and  when  the  facte  are  pleaded 
by  way  ot  equitable  defense. 

It  is  enough  to  say  ot  Can*  v.  Dooley,  119  Mass.  294,  and  McCor- 
mick  v.  Cheevers,  124  id.  262,  that  thev  evidently  were  not  intended  to 
overrule  the  decision  iu  Howe  v.  Walker,  ubi  supra,  that  a  covenant 
against  incumbrances  would  exclude  proof  of  a  contemporaneous,  oral 
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undertaking  of  a  larger  scope  upon  the  same  consideration.  Moreover 
all  three  cases  deal  with  attempts  to  add  a  farther  obligation  to  those 
assumed  by  the  covenant^  not  with  an  attempt  to  cut  the  latter  down. 
Spwrr  v.  Andrew  and  Harlow  v.  Thomo8>  uoi  supra,  remain  unshaken. 
Exceptions  sustained. 

Jones  v.  Goodwillie. 

January  7, 1887. 

CoHTBRStOK — Title— Whether  had  Passed. 

A.  delivered  a  printing  press  and  a  quantity  of  type  to  B.  under  conditional 
contracts  of  sale.  The  condition  as  to  the  sale  of  the  type  was  not  performed. 
It  was  in  dispute  whether  the  sale  ever  became  absolute  as  to  the  printing  press. 
While  B.  was  in  possession  under  the  contracts  of  sale  they  gave  plainti&  a  bttl 
of  sale  of  all  the  property  and  took  back  a  conditional  contract  of  sale.  It  was  In 
dispute  whether  the  sale  to  plaintiff  was  absolute  in  payment  of  a  debt  due 
from  B.  or  as  security  therefor.  Defendant  removed  the  property  from  the  jxw- 
session  of  B.  to  the  place  of  business  of  A.  In  an  action  for  conversion  the 
plaintiff  excepted  to  the  following  charge  :  "If  the  defendant  did  this  at  the 
request  of  the  Littlefields,  and  the  jury  find  that  the  bill  of  sale  from  them  to  the 
plaintiff  was  given  merely  for  the  purpose  of  securing  their  indebtedness  to  the 
plaintiff,  this  action  cantfot  be  maintained  for  such  removal ;  but  if  the  removal 
was  not  with  the  consent  of  the  Littlefields,  it  is  of  no  importance  whether  the 
bill  of  sale  was  given  to  secure  the  debt  of  the  Littlefields  to  the  plaintiff  or  in 
payment  of  such  debt."    Held,  that  the  instruction  was  correct. 

Action  of  tort  for  the  conversion  of  a  printing  press  and  a  lot  of  type 
and  printing  materials  to  which  the  plaintiff  claimed  title  nnder  a  bill 
of  sale  from  John  A.  and  George  E.  Littlefield.  At  the  trial  in  the 
snperior  court  there  was  a  verdict  for  the  defendant,  and  the  plaintiff 
alleged  exceptions  to  rulings  of  the  court.  The  case  is  stated  in  the 
opinion. 

F  B.  Patten,  for  plaintiff.    J.  W.  Hubbard,  for  defendant. 

W.  Allen,  J.  This  is  an  action  of  tort  for  the  conversion  of  a  print- 
ing press  and  a  quantity  of  type.  The  defendant  justifies  under  the 
Goodwillie  Wyman  Company,  a  corporation,  and  the  plaintiff  claims 
under  the  Littlefields,  to  whom  the  Goodwiljie  Wyman  Company 
delivered  the  property  under  conditional  contracts  of  sale.  The  condi- 
tion of  the  sale  oi  the  type  has  not  been  performed ;  it  was  in  dispute 
whether  the  sale  ever  became  absolute  as  to  the  printing  press.  While 
the  Littlefields  were  in  possession  under  the  contracts,  they  gave  to  the 
plaintiff  a  bill  of  sale  of  all  the  property,  and  took  back  from  hi  ma  con- 
ditional contract  of  sale.  It  was  a  question  whether  the  sale  to  the 
plaintiff  was  absolute,  in  payment  of  a  debt  due  to  him  from  the  Little- 
fields, or  as  security  for  the  debt.  The  defendant  removed  the  prop- 
erty from  the  printing  office  of  the  Littlefields,  where  it  was  m  use  by 
them,  to  the  place  of  business  of  the  Goodwillie  Wyman  Company,  and 
the  plaintiff  relied  upon  this  removal  as  a  conversion  of  the  property. 
The  plaintiff  excepted  to  the  following  sentence  in  the  charge  to  the 
jury  relating  to  this :  "  If  the  defendant  did  this  at  the  request  of  the 
littlefields,  and  the  jury  find  that  the  bill  of  6ale  from  them  to  the 
plaintiff  was  given  merely  for  the  purpose  of  securing  their  indebted- 
ness to  the  plaintiff,  this  action  cannot  be  maintained  for  such  removal ; 
but  if  the  removal  was  not  with  the  consent  of  the  Littlefields,  it  is  of 
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no  importance  whether  the  bill  of  sale  was  given  to  secure  the  debt  of 
the  Littlefields  to  the  plaintiff,  or  in  payment  of  snch  debt." 

The  instructions  were  correct.  If  the  transaction  between  the  plain- 
tiff and  the  Littlefields  amounted  to  a  mortgage,  the  Littlefields  had 
at  least  the  right  of  a  mortgagor  in  possession,  to  transfer  the  possession 
of  the  mortgaged  property ;  and  receiving  the  possession  from  them  of 
a  stranger  would  not  be  a  conversion  of  it.  The  removal  of  the  prop- 
erty from  the  Littlefields'  possession  without  their  consent,  unless  under 
a  paramount  right,  would  be  a  conversion  for  which  the  plaintiff  might 
recover,  if  he  had  the  right  either  of  absolute  owner  or  of  mortgagee. 

The  other  questions  relate  only  to  a  part  of  the  property — the  type. 
The  Littlefields  had  in  their  possession,  and  used  with  the  type  claimed 
by  the  plaintiff,  another  quantity  of  type  called  the  u  Knight  lot," 
which  belonged  to  the  Goodwillie  Wyinan  Company.  The  type  claimed 
by  the  plaintiff  had  become  mingled  in  using  by  the  Littlefields  with 
this  lot,  so  that  they  could  not  easily  be  separated,  and  they  were 
removed  together  to  the  place  of  business  of  the  Goodwillie  W  vman 
Company.  While  there,  in  that  condition,  there  was  a  conditional  sale 
of  type  by  the  defendant,  acting  for  the  corporation,  to  one  Bacon, 
which  the  plaintiff  claimed  was  a  conversion  of  the  type  claimed  by 
him.  The  defendant  testified  that  the  sale  was  of  the  type  in  the 
"  Knight  lot,"  and  that  the  sale  was  expressed  in  the  bill  of  sale  as  sub- 
ject to  the  claim  of  any  one  for  property  in  excess  of  the  original 
"  Knight  lot."     The  bill  of  sale  is  not  set  forth  in  the  exception.  The 

1  court  in  its  charge  to  the  jury  said  that :  "  In  the  instrument  in  writ- 
ing between  the  corporation  and  Bacon,  showing  what  the  contract  was, 
there  is  a  saving  of  the  rights  of  all  persons  other  than  the  corporation, 
and  it  is  stated  in  some  form  of  words  that  all  that  the  corporation 
undertook  to  sell  was  the  type  and  material  in  the  "  Knight  lot."  If 
that  was  the  nature  of  the  transaction  between  the  defendant  and 
Bacon,  it  is  not  evidence  of  a  conversion.  We  do  not  see  in  what  respect 
this  instruction  is  open  to  exception.  It  does  not  relate  to  a  delivery, 
but  is  a  contract  of  sale,  and  is  to  the  effect  that  the  contract  of  sale 
would  not  prove  a  conversion  of  type  which  it  did  not  include.  If  the 
plaintiff  had  desired  more  particular  instructions  than  were  given  as  to 
the  effect  of  a  delivery  of  the  type  claimed  by  him  to  Bacon  by  the 
defendant,  he  should  have  asked  for  them. 

The  next  part  of  the  charge  which  is  excepted  to  is  as  follows : 
"The  defendant  admits  that  the  type  came  to  the  office  of  the  cor- 
poration in  Boston.  He  says  that  while  the  type  was  there,  the  plain- 
tiff called  and  gave  him  information  as  to  his  claim,  and  that  he  said 
to  the  plaintiff :  *  There  is  the  type  ;  take  whatever  belongs  to  you,'  " 
K  The  theory  of  the  defendant  is  that  if  the  plaintiff  had  type  in  the 
office  of  the  Littlefields,  it  had,  in  use,  become  mixed  with  type  belong- 
ing to  the  corporation,  and  could  not  easily  be  separated.  If  that  is 
true,  and  if  the  defendant  did  not  controvert  the  plaintiff's  claim,  but 
said :  "  There  is  the  type ;  take  what  is  yours ; "  that  would  not  be  evi- 
dence of  a  conversion. 

The  only  objection  to  this  instruction  made  in  the  argument  is  that 
it  did  not  refer  to  the  evidence  offered  by  the  plaintiff,  tending  to  show 
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that  the  transaction  was  after  the  sale  to  Bacon.  If  that  sale  had 
included  the  type  claimed  by  the  plaintiff,  and  had  been  a  conversion 
of  them,  it  is  difficult  to  see  how  not  controverting  the  plaintiff's  claim 
when  informed  of  it  by  him,  and  telling  him  to  take  what  was  his 
before  the  delivery  of  the  goods  to  Bacon,  or  even  after  such  delivery, 
would  prove  a  conversion.  It  appeared  that  the  type  claimed  by  the 
plaintiff  were  delivered  by  the  defendant  to  Bacon  with  the  "  Knight 
lot;"  but  no  instructions  were  asked  as  to  the  effect  of  such  delivery 
apart  from  the  contract  of  sale. 

The  only  other  exception  is  to  the  instruction  that  the  defendant 
was  not  responsible  for  wrongful  acts  of  Bacon  after  he  had  possession 
of  the  property.  The  only  argument  advanced  in  support  of  this 
objection  is  that  the  sale  to  Bacon  was  a  conversion,  and  made  the 
defendant  responsible  for  his  acts.  No  authority  is  cited  in  support  of 
this  position,  and  the  argument  is  not  convincing. 

Exceptions  overruled. 

Peaslee  v.  Boss. 

[January  7,  1887. 

Evidence — Auditor's  Report — Jury  not  Bound  bt. 

When  an  auditor  reports  subordinate  facts  and  evidence,  the  report  must  be 
submitted  to  the  jury,  who  may  render  a  verdict  differing  from  the  result  ar- 
rived at  by  the  auditor. 

Action  of  tort  for  the  conversion  of  a  quantity  of  boots  and  shoes. 
The  defendant's  answer  set  up  as  defenses  a  general  denial  and  releases 
of  the  caqpe  of  action.  Bv  replication,  the  plaintiff  claimed  that  the 
releases  were  obtained  by  duress,  to  which  the  defendant  rejoined  that 
by  reason  of  laches  the  plaintiff  could  not  avoid  the  releases  for  duress. 
Under  his  general  denial,  the  defendant  claimed  that  by  reason  of  his 
subsequent  insolvency,  the  plaintiff  had  no  title  upon  which  he  could 
maintain  action.  At  the  trial  in  the  superior  court  the  plaintiff  intro- 
duced in  evidence  the  auditor's  report,  and  duly  attested  record  evi- 
dence in  the  insolvency  case  of  Kichard  Peaslee  and  Charles  H. 
Peaslee,  of  the  assignees'  final  account,  and  allowance  of  the  same  by 
the  judge  in  insolvency.  The  defendant  offered  no  evidence,  and  the 
auditor's  report  and  said  documents  were  all  the  evidence  introduced. 
Upon  this  evidence  the  presiding  judge  ruled,  as  a  matter  of  law,  that 
the  plaintiff  was  entitled  to  recover,  and  instructed  the  jury  to  return  a 
verdict  for  the  plaintiff. 

The  defendant  alleged  exceptions. 

J.  P.  dk  B.  B.  Jones,  for  plaintiff.  M.  F.  Dickinson,  Jr.,  and 
H.  R.  Bailey,  for  defendant. 

Morton,  Ch.  J.  We  are  of  opinion  that  the  superior  court  erred 
in  taking  the  case  from  the  jury,  and  directing  a  verdict  for  the  plain- 
tiff. An  auditor's  report  is  only  prima  facie  evidence  of  the  matters 
referred  to  and  found  by  him,  and  it  is  well  settled  that  the  effect  of 
his  general  finding  may  be  controlled  by  the  particular  facts  and  find- 
ings reported  by  him,  if  the  jury  think  a  different  inference  ought  to 
be  drawn  from  them.   When  he  reports  subordinate  facts  and  evidence 
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the  report  must  be  submitted  to  the  jury,  who  may  render  a  verdict 
differing  from  the  result  arrived  at  by  the  auditor.  Peru  Steel  & 
Iron  Co.  v.  Whipple  Fire  Co.,  109  Mass.  465 ;  Elackington  v.  John- 
son,  126  id.  21 ;  jSmerson  v.  Patch,  129  id.  299.  In  the  case  at  bai 
the  auditor  reports  general  findings  in  favor  of  the  plaintiff,  but  he  alsc 
reports  the  particular  facts  and  evidence  upon  which  he  bases  such 
findings ;  and  the  cases  above  cited  conclusively  show  that  the  defend- 
ant had  the  rigrht  to  go  to  the  jury  upon  the  auditor's  report,  at  leas! 
upon  the  question  whether  releases  executed  by  the  plaintiff  wer* 
obtained  by  duress. 

As  this  makes  a  new  trial  necessary,  we  do  not  consider  the  othei 
questions  argued  at  the  bar,  as  they  may  not  arise  upon  another  trial  ir 
the  same  form. 

Exceptions  sustained. 


Bemis  v.  Caldwell. 

January  7,  1887. 

Taxation  Description— Pub.  Stat.,  ch.  11,  §  53. 

In  the  valuation  list,  assessors  entered  an  estate  as  follows:  "  House,  Westoi 
street,  $3,200;  house,  Main  street,  $1,600;  stable,  $400;  green-house,  $200;  land 
six  acres,  $1,800;  aggregate  value  of  real  estate,  $7,200. 

Held  a  sufficient  description  of  land  for  purposesof  taxation,  under  Put 
Stat.,  chap.  11,  §  53. 

Action  of  contract  for  the  breach  of  the  covenant  against  ineum 
brances  contained  in  a  deed  of  land  in  Waltham,  from  the  defendants  fc 
the  plaintiffs,  dated  June  19,  1883.  The  breach  alleged  was  that  tin 
taxes  for  the  year  1883  were  not  paid  at  the  time  the  "deed  wa 
executed  and  delivered.  The  case  was  heard  in  the  superior  cour 
upon  agreed  facts.  That  court  gave  judgment  for  the  plaintiffs,  au< 
the  defendants  appealed.    The  facts  appear  in  the  opinion. 

H.  N.  Allen  and  W.  Howland,  for  plaintiffs.  H,  J.  Boardman  m 
S.  H.  Tyng,  for  defendants. 

Morton,  Ch.  J.  It  appears  that  on  May  1,  1883,  the  heirs  of  C.  B 
R.  Caldwell  were  the  owners  of  a  tract  of  land  in  Waltham,  bounde* 
in  part  on  Weston  street,  and  in  part  on  Main  street.  There  was  o 
the  tract  a  mansion-house,  with  a  stable  and  green-house  attached,  from 
ing  on  Weston  6treet,  and  a  smaller  house  fronting  on  Main  streel 
The  assessors  of  Waltham  taxed  this  estate  for  the  year  1883  to  the  sai 
heirs.  In  the  valuation  list  they  entered  the  estate  as  follows :  "  Houa 
Weston  street,  $3,200;  house,  Main  street,  $1,600  ;  stable,  $400 ;  greet 
house,  $200;  land,  six  acres,  $1,800;  aggregate  value  of  real  estat< 
$7,200." 

The  defendants  contend  that  this  assessment  was  invalid,  because  th 
valuation  list  did  not  contain  "a  description,  by  name  or  otherwise,  c 
each  and  every  lot  of  land  assessed,"  as  required  by  Public  Statutes 
chapter  11,  section  53.  We  are  of  opinion  that  this  claim  cannot  h 
maintained.  Although  the  owners  haa  divided  the  tract  of  land  int 
two  house  lots,  yet  as  they  were  contiguous,  this  did  not  require  th 
assessors  to  make  a  separate  valuation  of  each  lot,  but  they  might  vain 
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the  whole  tract  as  one  lot.  Jennings  v.  Collins,  99  Mass.  29.  The 
statutes  regulating  the  assessment  of  taxes  contain  numerous  provisions 
as  to  the  powers  and  duties  of  assessors.  Some  of  them  are  conditions 
precedent  to  the  validity  of  the  tax,  they  being  intended  to  secure  an 
equality  of  taxation,  and  to  enable  the  citizen  to  ascertain,  with  reason- 
able certainty,  for  what  estate  he  is  taxed.  If  this  purpose  is  defeated 
by  reason  of  a  failure  to  comply  substantially  with  the  requirements  of 
the  statutes,  the  tax  is  invalid.  But  most  of  them  are  intended  as 
directions  to  the  assessors  designed  to  secure  regularity  and  uniformity 
in  the  proceedings  of  the  numerous  boards  of  assessors  throughout  the 
State.  It  has  always  been  held  that  a  non-compliance  by  the  assessors 
with  the  strict  requirements  of  the  statutes,  if  it  does  not  affect  the 
rights  of  the  tax-paying  citizen,  does  not  render  the  tax  invalid.  Sprague 
v.  Bailey,  19  Pick.  436  ;  Torrey  v.  Mittbury,  21  id.  64 ;  Tobey  v.  Wwr* 
ham,  2  Allen,  594 ;  Westhampton  v.  Searie,  127  Mass.  502 ;  Noyes  v. 
Sale,  137  id.  266. 

In  the  case  before  us  the  valuation  list  sufficiently  describes  the  house 
on  Weston  street,  the  house  on  Main  street,  the  stable  and  the  green- 
house ;  to  this  description  is  added  "  land,"  containing  six  acres.  Tak- 
ing the  whole  description,  it  would  naturally  be  understood  as  intended 
to  describe  the  tract  of  land  upon  which  the  buildings  named  stood. 
The  owners  would  not  be  misled  by  it.  The  failure  to  give  a  more 
particular  description  of  the  land  would  not  injuriously  affect  their 
rights,  and  we  are  of  opinion  that  such  failure  does  not  invalidate  the 
assessment. 

It  follows  that  at  the  time  of  the  sale  to  the  plaintiffs  there  was  an 
incumbrance  upon  the  premises,  and  that  the  plaintiffs  are  entitled  to 
recover  for  a  breach  of  the  covenant  against  incumbrances  in  the  deed 
to  them. 

Judgment  affirmed. 


Tabtbk  v.  Flagg. 

January  7,  1887. 

Public  Statutes,  chapter  99,  sections  1  and  2,  in  giving  an  action  of  tort  to  a 
common  informer  to  recover  of  the  owner  of  a  place,  in  which  property  is  lost 
by  gaming,  treble  the  value  thereof,  provides  for  the  recovery  of  a  penalty^  and 
the  action  does  not  survive  against  the  representatives  of  the  defendant,  either 
at  common  law  or  by  Public  Statutes,  chapter  165,  section  1. 

Action  of  tort  brought  in  the  superior  court,  under  Public  Statutes, 
chapter  99,  section  2,  to  recover  of  the  owner  of  the  building  treble 
the  value  of  money  lost  and  paid  to  the  winner  by  Charles  F.  Tarter 
in  gaming.  The  writ  was  dated  February  11,  1884.  Defendant's 
death  was  suggested  March  20,  1885.  The  executors  of  his  will  were 
summoned.  They  appeared  specially  and  filed  a  motion  to  dismiss,  on 
the  ground  that  the  action  did  not  survive. 

After  a  hearing  the  court  sustained  the  motion,  and  ordered  the 
action  dismissed.     The  plaintiff  alleged  exceptions. 

F.  A.  Perry,  for  plaintiff.     J.  Q.  A.  Braekett,  for  defendant. 

"W.  Allen,  J.  Public  Statutes,  chapter  99,  sections  1  and  2,  in  giv- 
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ing  an  action  of  tort  to  a  common  informer  to  recover  of  the  owner  of 
a  place,  in  which  property  is  lost  by  gaming,  treble  the  value  thereof, 
provides  for  the  recovery  of  a  penalty,  and  the  action  does  not  survive 
against  the  representatives  of  the  defendant,  either  at  common  law  or 
by  Public  Statutes,  chapter  165,  section  1. 

The  assumption  on  which  the  argument  for  the  plaintiff  is  founded, 
that  prior  to  the  General  Statutes  tne  action  to  recover  a  like  penaltv 
survived,  because  the  form  of  the  action  was  debt,  is  unwarranted. 
The  earlier  statutes,  passed  when  debt  was  the  common  action  for  pen- 
alties—Stat.  1793, chap.  43,  §4;  Rev.  Stats.,  chap.  118,  §42  — gave  a 
qui  tarn  action  of  debt  to  recover  a  penalty,  one-half  of  which  was  for 
the  use  of  the  Commonwealth.  The  General  Statutes,  passed  after 
the  practice  act  —  Stat.  1852,  chap.  312,  §  2  —  had  provided  that  tort 
should  include  all  actions  for  penalties,  prescribed  the  action  of  tort, 
and  gave  the  whole  penalty  to  the  informer.  Stat.  1785,  chap.  58  ;  Rev. 
Stats.,  chan.  50,  §  12;  Stat.  1837,  chap.  197  ;  Gen.  Stats.,  chap.  85,  §12. 
Plainly  neither  action  can  survive  against  a  defendant. 

Exceptions  overruled. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Appeal  of  H.  C.  Frick,  Administrator  of  the  Estate  of  William 
Baldwin,  Deceased. 

October  4,  1886. 

Executor  and  Administrator  —  Grant  of  Letters. 

Id  the  event  of  an  administrator  moving  out  of  the  State,  the  orphans'  court 
may,  upon  the  application  of  an  interested  person,  vacate  his  letters. 

Letters,  when  granted  to  a  non-resident  who  gives  the  requisite  bond,  are  not 
necessarily  void. 

A  stranger  has  no  right  to  demand  letters  of  administration,  nor  to  object  to 
the  granting  of  them. 

The  register  in  granting  letters  should  regard  the  expressed  will  of  the  parties 
entitled,  whether  they  reside  within  or  without  the  State,  and  in  the  event  of 
their  nominating,  the  trust  should  be  committed  to  the  one  by  them  nominated, 
if  a  fit  person.  ^ 

Appeal  from  the  decree  of  the  orphans'  court  of  Fayette  county. 

This  was  a  petition  asking  for  the  revocation  of  letters  of  administra- 
tion granted  by  the  register  of  Fayette  county.  William  Baldwin,  a 
resident  of  that  county,  died  intestate,  leaving  neither  wife  nor  child ; 
his  estate  was  large.  Franklin  Baldwin  obtained  letters  upon  it  in 
Massachusetts;  subsequently  he  applied  for  ancillary  letters  in  Allegheny 
county,  Pennsylvania,  which  the  register  of  that  county  granted  to 
Biesell ;  later  the  register  of  Fayette  county  granted  letters  upon  the 
estate  to  Frick,  who  instituted  proceedings  to  revoke  the  letters  granted 
to  Bissell,  in  which  proceedings  Frick  was  successful,  whereupon  one 
George  Baldwin,  a  relative  of  the  decedent,  residing  in  Philadelphia, 
applied  for  the  revocation  of  the  letters  to  Frick,  which  letters  the 
orphans'  court  of  Fayette  county  revoked ;  hence  this  appeal. 

Beyle  &  Mestrezat  and  Knox  &  Reed,  for  appellant.  Relatives  and 
kindred  of  a  decedent  are  incompetent  to  administer,  if  non-residents. 
Sharpens  Appeal,  6  Norr.  163;  Sophie's  Appeal,  2  Barr,  157.  "  A 
party  cannot  occupy  inconsistent  positions;  and  where  one  has  an 
election  between  several  inconsistent  courses  of  action  he  will  be  con- 
fined to  that  which  he  first  adopts.  Any  decisive  act  of  the  party, 
done  with  the  knowledge  of  his  rights  and  of-  the  facts,  determines  his 
election  and  works  an  estoppel."  JBige.  Estop.  503.  The  selection  of 
an  administrator  is  a  matter  vested  by  the  act  of  1832,  in  the  discretion 
of  the  register,  under  certain  restrictions.  His  functions  are  in  their 
nature  judicial. 

Tho8.  C.  Zasear,  for  appellees.  Frick  was  not  of  any  of  the  classes 
designated  bylaw  as  entitled  to  administration,  being  neither  a  creditor 
of  nor  of  kin  to  the  deceased.  The  granting  of  the  letters  was,  there- 
fore, in  the  teeth  of  the  act  of  March  15,  1832  — P.  L.  140,  §  22. 
When  the  next  of  kin  decline  to  administer,  the  register,  in  granting 
letters  of  administration  to  another,  is  bound  to  respect  their  nomina- 
tion. EUmaTcert  8  Estate,  supra;  McCldUmd?8  Appeal,  4  Harr.  114; 
Skomc?8  Appeal,  7  Smith,  359 ;  Bieber's  Appeal,  1  Jones,  157 ;  and 
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in% Jones'  Appeal,  10  W.  N.  C.  249,  which  is  the  last  reported  decision 
of  this  court  on  the  subject.  As  to  notice,  see  McCaffrey's  Estate,  2  W. 
333 ;  Murphy's  Estate,  2  Brewst.  49 1 ;  WiMamru?  Appeal,  7  Barr,  259 ; 
Jones'  Appeal,  10  N.  C.  249.  "  The  twenty-seventh  section  of  the 
act  of  the  29th  of  March,  1832— P.  L.  195 ;  Purd.  454,  239— provides 
that  when  any  executor  or  administrator  shall  have  removed  from  the 
State,  the  letters  may  be  vacated  by  the  orphans'  court,  on  application 
of  any  person  interested  in  the  estate. 

Trunkey,  J.  William  Baldwin,  a  resident  of  the  county  of  Fayette, 
on  January  7,  1884,  died  intestate,  leaving  no  widow  or  lineal  neirs. 
The  only  person  interested  in  his  estate,  residing  in  Pennsylvania,  is 
George  E.  Baldwin,  who  has  never  wished  to  administer  the  estate  him- 
self, and  he  made  no  move  to  nominate  to  the  register  of  the  proper 
county,  a  person  to  be  appointed,  until  October  28,  1884,  when  he  peti- 
tioned for  the  revocation  of  the  letters  which  had  been  granted  to 
Frick.  Within  a  week  after  the  decedent's  death,  he  intrusted  the 
business  to  Franklin  Baldwin  of  Massachusetts. 

On  January  15,  1884,  Franklin  Baldwin  represented  to  the  probate 
court  of  the  county  of  Worcester,  Massachusetts,  that  said  decedent 
last  dwelt  in  said  county,  whereupon,  in  due  course  of  procedure,  said 
court,  on  February  5,  1884,  issued  letters  of  administration  of  the 
estate  of  said  decedent  to  said  Franklin  Baldwin. 

Upon  the  petition  of  Franklin  Baldwin  to  the  register  of  Allegheny 
county,  representing  that  William  Baldwin,  of  Worcester  county, 
Massachusetts,  died  leaving  personal  property  in  Pennsylvania,  the 
principal  part  thereof  being  in  Allegheny  countv,  and  that  lettere  of 
administration  had  been  granted  to  himself  in  said  county  of  Worcester, 
the  register,  on  February  8,  1884,  granted  ancillary  letters  of  adminis- 
tration to  William  8.  Bissell. 

All  parties  interested  in  the  estate  who  are  now  seeking  the  revoca- 
tion of  the  letters  to  Frick  were  privy  to  the  action  of  Franklin 
Baldwin.  A  glance  at  the  procedure  shows  that  they  moved  quickly, 
not  in  the  county  and  State  where  the  decedent  resided  when  he  died, 
but  in  another  State  where  they  obtained  primary  administration,  and 
then  in  another  county  in  this  State  where  they  obtained  ancillary 
administration.  It  was  well  known  that  the  estate  was  of  considerable 
magnitude,  and  subject  to  the  collateral  inheritance  tax.  No  creditor 
has  appeared  anywhere  "to  this  day  asking  for  letters,  or  objecting  to 
the  appointment  of  anybody 

The  facts  coming  to  the  knowledge  of  the  register  of  the  proper 
county,  on  February  13,  1884,  he  granted  letters  of  administration  to 
H.  C.  Frick.  In  case  of  the  refusal  or  incompetency  of  all  the  kindred 
of  the  decedent,  and  no  creditor  applying,  by  the  letter  and  spirit  of 
the  statute,  the  register  may  grant  letters  u  to  any  fit  person  at  nis  dis- 
cretion." That  Frick  was  a  fit  person  is  unquestioned.  That  it  was 
proper  for  the  register  of  the  county  of  Fayette  to  grant  letters  of 
administration  is  clear  —  no  jurisdiction  of  the  subject  was  in  the  register 
of  anv  other  county.  Brubaker's  Appeal,  98  Penn.  St.  21,  cited  by 
appellees,  ruled  that  it  is  error  to  create  two  separate  co-ordinate 
administrations  on  the  same  estate.     In  that  case  the  register  who  had 
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jurisdiction  of  the  subject  granted  both  letters,  the  second  by  order  of 
the  orphans'  court.  Here  the  register  having  jurisdiction  rightly 
granted  the  letters,  and  the  lawfully  appointed  administrator  took  an 
orderly  and  le^al  way  to  have  the  ancillary  letters  issued  in  Allegheny 
county  vacated. 

On  February  9,  1884,  Frick  began  proceedings  for  the  revocation  of 
Bissell's  letters.  Those  who  had  been  active  in  procuring  Bissell's 
appointment  had  knowledge,  if  not  actual  notice,  of  that  proceeding. 
Nearly  fifty  witnesses  wore  examined,  a  large  number  being  residents 
of  the  New  England  States.  The  letters  were  revoked  in  October, 
1881 ;  Bi&sell  appealed,  but  on  consultation  with  the  heirs,  abandoned 
the  appeal,  and  (Jeorge  E.  Baldwin  immediately  began  this  proceeding, . 

iving  no  cause  whatever  for  the  revocation  of  the  letters  to  H.  C. 

'rick,  sa ve  the  following :  u  A  person  in  nowise  related  to  nor  being  a 
creditor  of  said  decedent,  and  without  notice  to  your  petitioner,  or  to 
any  other  relations  of  the  said  decedent  legally  entitled  to  such  admin- 
istration." 

George  E.  Baldwin  has  since  become  satisfied,  but  if  this  were  other- 
wise his  own  testimony  reveals  that  he  has  no  cause  to  complain  for 
want  of  notice.  Doubtless,  as  alleged,  the  other  parties  concerned  in 
the  attempt  to  maintain  the  appointment  of  Bissell  concurred  in  the 
petition  for  removal  of  Frick.  They  are  incompetent  because  they  are 
non-residents.  If  an  administrator  remove3  from  this  State,  on  the 
application  of  any  person  interested,  the  orphans'  court  may  vacate  his 
letters.  Though  letters  may  not  be  void  when  granted  to  a  non- 
resident who  gives  the  requisite  bond,  no  non-resident  has  a  right  to 
the  administration.  Sarhi^s  Appeal^  2  Penn.  St.  157;  Sharps' 8 
Appeal,  97  id.  163  ;  Hood  Exrs.  59  ;  Scott  Intest.  Laws,  32.  Among 
the  reasons  for  refusing  administration  to  a  non-resident  is  that  he 
ahould  be  within  the  jurisdiction  of  the  courts  of  this  State.  He  is  a 
trustee,  answerable,  as  such,  for  the  conduct  of  the  trust  estate,  and 
interested  parties,  when  their  rights  are  withheld,  should  not  be  con- 
fined to  the  slow  process  against  sureties. 

A  stranger  has  no  right  to  demand  letters,  nor  to  object  to  the  grant- 
ing of  letters,  for  he  has  no  interest  in  the  estate.  Generally  it  is  the 
dutv  of  the  register  to  regard  the  expressed  will  of  the  parties  entitled 
to  the  estate,  whether  they  reside  within  or  without,  and  if  they  are 
incompetent,  the  trust  should  be  committed  to  their  nominee,  if  a  fit 
person.  Jonei  Appeal,  10  W.  N*.  C.  249.  While  a  stranger  is  not  in 
position  to  be  heard  objecting,  the  register  ought  not  to  grant  letters 
to  a  non-resident,  even  if  there  should  be  none  to  object.  Cases  may 
arise  where  letters  have  been  granted  to  fit  persons,  without  assent  of 
non-resident  parties  in  interest,  which  should  be  revoked  on  their 
application. 

^  hen  Frick  was  appointed  to  the  trust  he  was  competent,  and  it  was 
proper  that  the  register  should  act  promptly.  All  the  parties  now  com- 
plaining were  active  to  avoid  the  tribunal  having  jurisdiction.  In 
what  they  represented  to  the  probate  court  in  another  State,  and  in  what 
they  did  in  Allegheny  county,  they  may  have  acted  in  good  faith,  and 
we  say  naught  to  the  contrary.     The  appointment  of  Frick  was  lawful 
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and  provident.     As  the  case  comes,  considering  the  facts  and  circum- 
stances, there  is  no  reason  for  the  revocation  of  his  letters. 

Decree  revoking  the  letters  of  administration  granted  to  H.  C.  Frick 
is  reversed  at  the  costs  of  the  appellee. 


Mattern  v.  MoDrvrn\ 

October  4, 1886. 

Statute  of  Limitations — Demand— Account  —  Claim  of  Attorney. 

The  word  "demand  "  in  the  cases  Van  Sweuringen  v.  Harris,  1  W.  &  S.  856, 
and  Adams  v.  Carroll,  85  Penn.  St.  309,  is  used  in  the  sense  of  "  account"  When 
there  is  an  account  on  one  side  and  a  demand  on  the  other  founded  on  note,  bond, 
record  or  the  like,  this  does  not  constitute  mutual  accounts  between  the  parties 
within  the  exception  to  the  statute  of  limitations. 

The  claim  of  an  attorney  at  law  for  services  rendered  in  his  professional  capac- 
ity is  not  such  an  account  as  concerns  the  trade  of  merchandise  and  will  serve 
to  take  an  account  out  of  the  statute  of  limitations. 

Error  to  the  court  of  common  pleas  of  Huntingdon  county. 

This  was  an  action  of  debt  brought  by  the  administrator  of  D.  White- 
sel, deceased,  against  J.  W.  Mattern,  upon  a  book  account  on  which  no 
credits  were  entered.  Mattern  was  an  attorney  at  law,  practicing  his 
profession.  For  twenty-four  years  before  the  death  of  Whitesel,  he  acted 
as  the  lawyer  of  Whitesel  in  all  his  legal  business,  and  since  1867  kept 
no  account  against  him.  From  1867  Mattern  rendered  him  occasional 
services,  and  paid  cash  to  him  at  different  dates  for  produce  purchased 
of  him.  None  of  the  payments  thus  made  by  Mattern  were  credited 
by  Whitesel.  In  1877  Whitesel  became  involved  in  litigation  with 
three  of  his  sons,  growing  out  of  claims  for  labor,  etc.,  after  they 
became  of  age,  and  after  the  death  of  their  mother  and  WhitesePs 
re-marriage,  on  which  they  severally  entered  suits,  claiming  from  him, 
in  all  of  them,  about  $3,000. 

Whitesel  then  employed  Mattern  to  defend  him  in  these  suits,  which 
he  did.  In  all  of  the  proceedings  had  in  them  he  defeated  any  recovery, 
until  the  time  of  his  decease,  June  10,  1881,  and  for  which  services 
Mattern  received  no  compensation,  except  the  sum  of  $57.07  as  per  his 
account  against  Mattern  during  that  time. 

After  the  death  of  Whitesel,  N.  G.  McDivitt  administered  on  his 
estate  and  J.  K.  Simpson  became  his  attorney ;  Mattern  failed  to  agree 
with  the  administrator  as  to  the  value  of  these  professional  services,  ren- 
dered in  connection  with  these  suits,  which  was  not  liquidated  or  settled 
in  the  life-time  of  Whitesel  with  him,  whereupon  suit  was  brought 

The  following  is  a  copy  of  the  specifications  of  error : 

"First.  The  court  erred  in  charging  the  jury  as  follows,  viz. : 

"  *  It  is  argued  here  that  there  were  payments  and  credits  on  this  account 
which  would  take  it  out  of  the  statute,  and  receipts  that  are  within  the 
knowledge  and  in  possession  of  the  defendant.  The  defendant  admitted 
on  the  witness  stand  that  he  had  receipts  from  this  plaintiff,  intestate, 
David  Whitesel.' 

"  And  further:  '  Where  a  man  admits  that  he  has  papers  in  his  pos- 
session that  will  throw  light  upon  and  explain  accounts  and  papers  of  a 
dead  man's  estate,  and  reruses  to  produce  them  when  called  upon  for 
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the  purpose,  such  conduct  is  neither  fair,  just  nor  honest ;  and  we  say 
to  you  that  we  have  no  patience  with  such  conduct  and  think  it  is  highly 


"  The  court  erred  in  charging  the  jury  as  follows,  viz. : 
" '  But  we  say  according  to  the  record  and  evidence  those  services 
closed  on  the  12th  of  January,  1880;  at  that  time  John  W,  Mattern 
had  a  claim  against  David  Whitesel  for  services.     So  far  as  the  record 
and  the  evidence  in  this  case  6how,  that  was  the  end  of  his  services  ren- 
dered to  this  decedent.9 
"Third.  The  court  erred  in  charring  the  jury  as  follows,  viz. : 
" '  The  plaintiff  would  be  entitled  to  recover  in  this  case  whatever  his 
account  amounts  to  for  six  years  back  from  the  12th  of  January,  1880, 
which  would  take  you  back  to  January  12,  1874.     You  will  go  back  to 
that  time  and  include  all  the  accounts  up  to  the  12th  of  January,  1880/ 
"Fourth.  The  court  erred  in  charging  the  jury  as  follows,  viz. : 
"  *  But  as  we  figure  it,  beginning  with  the  4th  of  April,  1874,  and 
adding  it  up  to  the  time  the  account  closed,  we  make  it  $240.90,  and 
if  you  so  find  it  from  this  you  must  deduct  whatever  entries  there  are 
for  cash  payments  made  by  the  decedent  to  Mattern,  as  that  amount 
includes  these  cash  payments,  which  amounted  in  all  to  $26.25 ;  that 
deducted  from  $240.90  would   leave  $214.65  — that  would  be  the 
amount,  if  you  so  find  it  to  be,  that  would  be  out  of  the  statute  of  lim- 
itation. ' 
"Fifth.  The  court  erred  in  charging  the  jury  as  follows,  viz. : 
"  *  Now,  from  that,  gentlemen  of  the  jury,  you  will  deduct  whatever 
joa  find  the  defendant's  services  were  worth,  whatever  that  may  be 
under  the  evidence,  and  then  add  interest  on  the  balance,  such  as  he 
would  be  entitled  to,  which  would  be  at  least  from  the  close  of  the 
account  up  to  the  present  time,  and  render  a  verdict  for  the  plaintiff  for 
whatever  that  amounts  to.* " 

R.  Bruce  JPetrikin  and  John  W.  Mattern,  for  plaintiff  in  error, 
cited  section  1,  act  27th  March,  1713,  and  our  adjudicated  cases  under 
it  of  Bay  v.  Kramer,  2  W.  &  S.  137  ;  Lowber  v.  Smith,  7  Penn.  St. 
381 ;  Marseilles  v.  Kenton's  Erirs,  17  id.  238 ;  Ingram  v.  Sherard, 
17  S.  &  R.  347 ;  Adams  v.  Carroll  &  Co.,  85  Penn.  St.  214 ;  Over- 
ton v.  Tracy,  14  S.  &.  R.  328 ;  Mans  v.  See,  23  Penn.  St.  88 ;  Wick- 
ersham  v.  Russell,  51  id.  71 ;  Foster  v.  Jagk,  4  Watts,  334 ;  Lichty 
7.  Hugus,  55  Penn.  St.  434 ;  Chambers  v.  Marks,  25  id.  296 ;  Hale's 
EJrs  v.  Artfs  Ertrs,  48  id.  22. 

J.  R.  Simpson  and  Jno.  M.  Bailey,  for  defendant  in  error.  An 
administrator  may  make  the  affidavit.  Schupp  v.  Schupp,  17  W.  N. 
C.  236.  The  court  below  are  the  best  exponents  of  their  own  rules, 
and  their  construction  is  accepted  by  the  higher  court  as  conclusive. 
Bailey  v.  Green,  3  Harr.  118-128;  Coleman  v.  Nantz,  13  P.  F.  S. 
178;  Garrison  v.  Fritz,  29  id.  303.  See  McCloy  v.  Maffetts  AdmWs, 
9  P.  F.  S.  344.  As  to  mutual  demands,  see  Adams  v.  Carroll,  4  Norr. 
209.  In  Pennsylvania  an  attorney  has  a  right  of  action  for  his  pro- 
fessional services.  Balsbaugh  v.  Frazier,  7  Harr.  95.  Notwithstand- 
ing the  evidence  of  a  reciprocal  demand  was  introduced  by  defendant, 
it  becomes  evidence  for  the  plaintiff.    Moses  v.  Bradley,  3  Whart. 
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272;  Porter  v.  Setter,  11  Hair.  424.  Where  there  have  been  mutual 
accounts  between  the  parties  within  six  years,  the  statute  of  limitations 
does  not  apply  to  any  part  of  either  account.  Chambers  v.  Marks,  1 
Casey,  296 ;  Van  Swearingen  v.  Harris,  1  W.  &  8.  356.  Where  a 
party  suppresses  evidence  in  his  power  the  presumption  is  that  if  pro- 
duced, it  would  make  against  him.  Church  v.  Church,  1  Casey,  278. 
Testimony  often  consists  in  what  is  not  proved  as  well  as  what  is 
proved.     Frich  et  al.  v.  Barbour  et  al.,  14  P.  F.  S.  120. 

Trunkey,  J.  "  All  actions  upon  account  and  upon  the  case,  other 
than  such  accounts  as  concern  the  trade  or  merchandise  between  mer- 
chant and  merchant,  their  factors  or  servants,"  shall  be  commenced  or 
sued  within  six  years  next  after  the  cause  of  such  action  or  suit,  and 
not  after.  This  limitation  in  the  statute  of  1713  is  in  identical  phrase 
with  the  statute  of  21  James  I,  chapter  16,  upon  the  same  subject,  and 
had  the  courts  construed  it  in  accord  with  the  legislative  will  as 
expressed,  there  would  have  been  no  difficulty  in  understanding  it  in 
the  same  way  as  it  was  finally  understood  in  England,  where  it  was 
settled  that  a  transaction  will  not  constitute  an  account  within  the 
meaning  of  the  exception,  unless  it  is  such  that  it  would  sustain  an  action 
of  account,  or  an  action  on  the  case  for  not  accounting.  Inglis  v.  Baigh, 
8  M.  &  W.  769 ;  Cottam  v.  Partridge,  4  Scott  N.  R.  819. 

In  commenting  upon  the  statute  of  Maine,  the  exception  being  in 
the  same  words,  Marshall,  Ch.  J.,  remarked:  "It  may  reasonably  be 
conceived  that  the  legislature  had  in  contemplation  to  accept  those 
actions  only  for  which  account  would  lie.  Be  this  as  it  may,  the  words 
certainly  require  that  the  action  should  be  founded  on  an  account.  The 
account  must  be  one  which  concerns  the  trade  of  merchandise.  It  is 
not  an  exemption  attached  to  the  merchant  merely  as  a  personal  privi- 
lege, but  an  exemption  which  is  conferred  on  the  business  as  well  as  on 
the  persons  between  whom  that  business  is  carried  on.  The  account 
must  concern  the  trade  of  merchandise  ;  and  this  trade  must  be  not  an 
ordinary  traffic  between  a  merchant  and  any  ordinary  customer,  but 
between  merchant  and  merchant.  This  trade  of  merchandise  which  can 
furnish  an  account  protected  by  the  exception  must  be  not  only  between 
merchant  and  merchant,  but  between  the  plaintiff  and  defendant." 
Spring  v.  Cray's  Executors,  6  Pet.  151. 

While  the  decisions  of  this  court  upon  the  statute  are  to  be  followed, 
it  is  well  to  keep  the  statute  itself  in  view  not  only  for  better  under- 
standing of  judicial  expression,  but  for  guidance  on  points  not  yet  adju- 
dicated. 

Among  the  cases  relied  on  by  the  plaintiff  to  sustain  the  ruling  of 
the  court  below  is  Van  Swearingen  v.  Harris,  1  W.  &  S.  366,  where 
the  entire  opinion  touching  the  interpretation  of  the  statute  is  as  follows : 
"  When  there  are  mutual  demands,  if  any  item  of  such  account  be 
within  six  years  before  the  commencement  of  the  suit,  such  item  is 
deemed  equivalent  to  a  subsequent  promise  reviving  the  debt.  .  .  . 
It  takes  the  case  out  of  the  statute,  and  it  is  immaterial  whether  the  parties 
are  merchants  or  not,  as  it  goes  on  the  ground  of  implied  promise/' 
The  latest  case  cited  by  him  —  Adams  v.  Carroll,  85  renn.  St.  20&  — 
rules    "that  to  constitute  mutual  accounts  there  must  be  mutual 
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demands.  And  the  exception  to  the  statute  has  no  application  where 
the  demand  is  altogether  on  one  side,  although  payments  on  account 
have  been  made.  He  also  refers  to  Chambers  v.  Marks,  25  id.  296, 
which  reiterates  that  where  there  have  been  mutual  accounts  between 
two  persons  within  six  years,  the  statute  does  not  apply  to  any  part  of 
either  account,  and  it  is  added  that  a  credit  to  have  the  effect  oi  taking 
an  account  out  of  the  operation  of  the  statute  must  be  proved  to  have 
been  intended  as  a  payment  on  the  account." 

It  is  manifest  that  the  word  "  demand,"  in  the  cases  cited,  is  used  in 
the  sense  of  "  account."  It  was  never  meant  that  where  there  was  an 
account  on  one  side  that  a  demand  on  the  other,  founded  on  note,  bond, 
record  or  the  like,  constituted  mutual  accounts  between  the  parties 
within  the  exception.  In  Lowber  v.  Smithy  7  Penn.  St.  331,  the  sub- 
ject of  the  exception  is  defined  thus :  "  A  mutual  account  is  when  each 
has  a  demand  or  right  of  action  against  the  other,  as,  for  example,  when 
A.  and  B.  dealing  together,  A.  sells  B.  an  article  of  furniture,  or  any 
other  commodity,  and  afterward  B.  sells  A.  property  of  the  same  or  a 
different  description,  this  constitutes  a  reciprocal  demand,  because  A. 
and  B.  have  a  demand  or  right  of  action  against  each  other.  But  this 
is  not  so  when  the  sale  is  only  by  one  to  the  other,  whether  it  is  to  be 
paid  for  in  cash  or  in  kind,  the  manner  of  payment  can  surely  make  no 
difference.  Nor  will  an  over-payment  alter  this  result."  As  defined 
the  account  on  each  side  relates  to  trade  in  merchandise.  This  may 
include  labor  or  any  thing  that  is  provable  by  book  of  original  entry. 
Such  account  on  one  side  is  not  enough.  A  demand  on  the  other 
side  founded  on  any  thing  else  "  than  such  accounts  as  concern  the 
trade  of  merchandise,"  is  not  sufficient  to  bring  the  account  of  the  other 
within  the  exception. 

The  plaintiffs  account  consists  of -more  than  two  score  of  items, 
beginning  November  21,  1867,  and  ending  June  18,  1879.  There  is  no 
proof  that  during  all  that  time  the  defendant  sold  and  delivered  any 
thing  to  the  plaintiff  which  is  the  subject  of  account  as  the  word  is  used 
in  the  statute.  There  is  testimony  tending  to  show  that  the  defendant 
performed  professional  services  as  attorney  at  law  for  the  decedent  in 
nis  life-time,  the  value  of  which  he  claims  as  a  set-off.  These  services 
were  rendered  in  suits  at  law,  begun  in  1877,  and  the  court  below 
assumed  that  the  relation  of  attorney  and  client  ceased  on  January  12, 
1880.  If  this  was  so,  the  defendant's  right  of  action  for  the  value  of 
the  services  accrued  on  that  date.  Poster  v.  Jack,  4  Watts,  334 ; 
IAchty  v.  Rugus,  55  Penn.  St.  434.  Is  such  a  demand  an  account  that 
concerns  the  trade  of  merchandise?  No  decision  of  this  court  compels 
us  to  say  so,  and  in  the  teeth  of  the  statute  to  declare  that  it  takes  the 
plaintiffs  account  out  of  its  operation.  The  defendant's  demand  is 
for  a  particular  service  which  no  more  constitutes  an  account  than  would 
a  demand  for  loaned  money.  If  not  sued,  or  pleaded  as  a  set-off,  within 
six  years  from  the  time  it  became  due,  the  statute  would  bar  recovery. 
It  had  no  effect  upon  the  running  of  the  statute  against  the  plaintiffs 
account  Mutual  demands  or  debts  do  not  extinguish  each  other.  Nor 
does  either  prevent  the  statute  running  against  the  other,  unless  both 
are  such  accounts  as  bring  the  case  within  the  exception. 
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We  discover  no  evidence  to  justify  the  court  in  instructing  the  jury 
that  the  defendant's  services  closed,  and  he  had  a  right  of  action  on  the 
12th  of  January,  1880.  But  this  is  of  little  moment.  The  grave  error 
was  instructing  the  jury  that  the  case  came  within  the  exception  in  the 
statute  of  limitations.  The  second,  third,  fourth  and  tifth  specifications 
of  error  are  sustained. 

The  extracts  from  the  charge  set  out  in  the  first  assignment  were 
more  likely  to  prejudice  the  jury  against  the  defendant  when  read  with 
the  context  than  read  by  themselves.  The  portion  of  the  charge 
where  these  extracts  occurred  was  well  calculated  to  lead  the  jury  to 
consider  the  court's  opinion  of  the  defendant's  conduct;  that  it  was 
unfair,  unjust,  dishonest  and  highly  reprehensible,  and  that  courts  will 
not  encourage  any  such  conduct.  Moreover,  the  jury  must  have  under- 
stood that  there  was  no  way  to  compel  the  defendant  to  produce  books 
and  papers  containing  pertinent  evidence, "  or  it  would  have  been  done." 
Of  course,  the  learned  judge  knew  that  the  plaintiff  had  been  content 
in  serving  a  notice  on  the  defendant  to  produce  books  and  papers  which 
merely  laid  ground  for  him  to  prove  contents  in  case  they  were  not 
produced,  and  no  steps  had  been  taken  for  an  order  to  produce  such 
books  or  papers.  The  denunciation  of  the  defendant  by  the  learned 
judge  was  uncalled  for  by  any  thing  in  the  testimony  or  record,  and 
must  have  had  a  tendency  to  mislead  the  jury  from  the  evidence  to  the 
court's  expressions  respecting  the  defendant's  conduct.  Stokes  v.  MiUery 
10  W.  N.  C.  241;  Linn  v.  Commonwealth,  96  Penn.  St.  285. 

There  was  no  error  in  the  admission  of  the  copy  of  the  account  which 
was  filed  with  the  declaration,  as  provided  by  the  rule  of  court. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Appeal  of  Montgomery. 

October  4,  1886. 
v 

Wage  Claim  —  Preference  op  Payment— Preferred  Claim — WArvER. 

C.  &  Co.,  a  firm  engaged  in  the  construction  of  railway  cars,  instead  of  paying 
their  employees  their  wages  in  cash,  issued  to  them  certificates  of  indebtedness 
with  a  blank  attached,  which  blank  was  iu  the  form  of  an  assignment,  the  object 
being  to  enable  the  employee  to  transfer  his  claim  to  merchants  and  others  to 
whom  he  might  be  individually  indebted.  Among  those  to  whom  issued  cer- 
tificates were  so  assigned  were  D.,  E.,  F.,  G.,  H.  and  L,  who  took  the  assigned 
certificates  to  C.  &  Co.,  who  lifted  them,  giving  in  their  stead  negotiable  notes  at 
sixty  or  ninety  days,  which  were  renewed  with  discount  paid;  later,  C.  &  Co. 
became  insolvent.  Held,  that  if  any  preference  of  payment  in  favor  of  the 
assigned  wage  claims  existed  under  the  act  of  1872,  it  had  been  waived. 

Six  appeals  from  the  decree  of  the  court  of  common  picas  of  Hunt 
ingdon  county. 

The  facts  are  set  forth  in  the  following  copy  of  the  opinion  of  Fitbbt 

"  In  the  matter  of  the  distribution  of  the  proceeds  of  the  sale  of  the 
personal  property  of  Blain  Bros.,  upon  above-stated  writ :  Petition  ol 
T.  W.  Montgomery,  a  creditor;  Petition  of  George  W.  Sanderson,  t 
creditor;  Petition  of  Isenberg  &  Magnire,  creditors;  Petition  of  Geo 
A.  Port>  a  creditor ;  Petition  of  J.  March,  a  creditor ;  Petition  of  Phil 
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adelphia  Clothing  House,  creditor ;  Petition  of  Henry  &  Co.,  creditors, 
—severally  praying  for  issues  to  be  directed  by  the  court  to  try  alleged 
disputed  facts  arising  out  of  said  distribution.  The  issues  requested  in 
all  said  petitions  are  substantially  as  follows  : 

"First.  Whether  the  labor  claims  or  wages  which  were  assigned  to 
the  petitioners  and  surrendered  to  the  said  Blain  Bros.,  and  the  accom- 
modation notes  that  were  taken  by  the  petitioners  were  a  release  of  the 
preferred  lien  that  the  petitioners  had  on  the  property  of  Blain  Bros., 
and  the  fund  realized  from  the  sale  thereof  by  the  sheriff  under  the  act 
of  April  9,  1872,  and  its  supplements. 

"  Second.  Whether  the  accommodation  notes  given  by  Blain  Bros,  to 
the  petitioners  for  the  amount  of  labor  claims  and  wages  which  had 
been  assigned  to  them  were  giveu  and  accepted  by  the  petitioners  in 
payment  and  full  satisfaction  of  said  assignor's  wages  and  in  discharge 
of  the  liens  and  rights  of  preference  upon,  in  and  to  said  fund  under 
act  of  April  9,  1872,  and  its  supplements. 

"These  several  applicants  for  issues,  above  stated,  are  merchants 
holding  the  negotiable  notes  of  Messrs.  Blain  Bros.,  arising  out  of  the 
following  facts,  which  are  undisputed  upon  the  testimony  taken  by  the 
auditor  in  the  distribution  of  the  proceeds  of  the  sale  of  the  personal 
property  of  Blain  Bjos.,  upon  the  writ  of  fieri  facias  issued  by  the 
union  Bank  of  Huntingdon,  which  facts  are  fully  set  out  in  the  report 
of  the  auditor. 

"  Blain  Bros,  were  manufacturers,  engaged  in  the  manufacture  of 
cars  at  Huntingdon,  Penn.  In  connection  with  the  business  they  had 
se?eral  saw-mills  for  the  manufacture  of  lumber.  They  employed  a 
large  number  of  laborers,  ranging  from  two  hundred  to  three  nundred 
and  fifty  men. 

"  This  firm  became  insolvent  on  the  27th  of  September,  1883.  Some 
two  years  prior  to  their  insolvency  they  inaugurated  a  method  by  which 
the  laborers  could  purchase  supplies  and  provisions  from  the  merchants 
m  Huntingdon. 

"  This  method  consisted  of  having  a  certificate  printed,  that  (A.  B.) 
a  laborer  had  so  much  wages  due  him,  and  that  it  would  be  safe  to  take 
an  assignment  thereof ;  and  underneath  this  certificate  was  a  blank 
assignment  printed. 

"The  firm  made  monthly  settlements  with  the  men  employed  by 
them.  If  a  laborer  during  the  month  was  desirous  of  purchasing  any 
supplies  for  his  family,  he  would  go  to  Blain  Bros,  and  get  them  to 
fill  up  a  certificate  of  the  amount  of  wages  due  him  at  that  time  —  this 
certificate  he  would  then  take  to  a  merchant  and  buy  out  the  amount 
thereof  and  fill  up  the  assignment  of  the  same  to  the  merchant,  who 
furnished  the  goods.  Whenever  Blain  Bros,  issued  certificates  of  this 
kind  they  kept  a  record,  and  at  the  end  of  the  month  or  at  the  next 
monthly  settlement  day,  this  amount  would  be  deducted  from  the 
month's  wages,  and  the  balance  would  be  paid  to  the  laborer.  The 
merchants  at  the  monthly  settlements  would  appear  and  produce  what- 
ever certificates  and  assignment  they  held ;  they  would  then  settle  with 
Blain  Bros,  for  the  same  by  taking  their  negotiable  notes  at  sixty  or 
ninety  days ;  the  certificates  and  assignments  were  delivered  up  at  these 
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settlements  and  canceled  by  Blam  Bros.,  and  placed  in  their  safe,  or 
filed  away,  and  thereby  became  the  absolute  property  of  Blain  Bros.  In 
these  notes  were  also  included  the  account  of  the  merchant  with  the 
firm,  as  well  as  the  individual  account  of  each  member  of  the  firm. 
This  method  was  adopted  for  the  convenience  of  the  laborers,  and  also 
for  the  purpose  of  favoring  trade  with  the  merchants,  Blain  Bros. 
keeping  no  store  or  supplies  for  the  men.  The  merchants  all  knew  of 
this  plan  and  certainly  favored  it,  and  acquiesced  in  it,  from  the  fact 
that  they  took  these  certificates  in  exchange  for  goods,  and  for  some 
two  years  or  more  they  regularly  settled  with  Blain  Bros,  at  the  end 
of  each  month  and  took  their  negotiable  notes  for  the  amounts  due, 
including  all  other  dealings  they  might  have  during  the  month.  This 
method  of  settlement  and  payment  by  Blain  Bros,  of  these  certificates 
was  well  known  to  the  merchants,  who  dealt  there  with  them.  They 
knew  that  at  these  monthly  settlements  it  was  the  custom  and  general 
course  of  business  of  Blain  Bros,  to  require  these  certificates  to  be 
delivered  up  and  canceled,  and  in  payment  thereof  they  would  give 
their  negotiable  note  at  ninety  days ;  but  if  the  merchant  had  held  the 
certificates  over  one  monthly  settlement  day,  they  would  give  their  note 
at  sixty  days.  All  the  settlements  made  between  them  and  Blain  Bros, 
during  this  long  period  up  to  the  last  settlement,  before  the  failure, 
were  made  in  Uiis  manner,  without  the  least  objection  by  any  one  of 
them.  It  was  therefore  clear,  beyond  controversy,  that  the  agreement 
between  Blain  Bros,  and  the  merchant  dealing  in  this  manner  was  that 
these  certificates  and  assignments  were  to  be  paid  by  the  negotiable 
note  of  the  firm,  and  that  the  note  so  given  was  to  be  taken  and  was 
taken  in  payment  of  the  same. 

"  This,  certainly,  was  the  general  custom  on  this  subject ;  it  was  the 
manner  in  which  the  business  was  transacted.  The  business  having 
been  carried  on  in  this  manner  for  two  years  without  the  least  objec- 
tion by  any  one ;  all  adopting  it  and  acting  under  it,  the  intention  of 
the  parties  is  clearly  shown  by  it.  No  demand  was  ever  made  by  any 
one  for  a  return  of  these  certificates  until  after  the  failure,  and  then  it 
was  done  by  certain  ones,  in  a  manner  which  condemns  the  act  itself. 

"  These  negotiable  notes  were  an  accommodation  to  the  merchant 
himself;  they  could  use  them  in  business,  while  the  certificates  could 
have  been  of  no  advantage  at  all  for  this  purpose.  When  these  notes 
fell  due,  they  were  either  paid  or  renewed  Dy  Blain  Bros.,  and  discount 
paid  by  them  upon  the  renewal.  At  the  time  of  the  failure  a  con- 
siderable number  of  such  notes,  taken  in  this  manner,  and  renewed  as 
already  stated,  were  held  by  a  number  of  the  merchants,  and  some  of 
them  had  negotiated  the  notes,  and  they  were  held  by  third  parties. 

"  Thus  far  we  have  stated  the  facts  as  found  by  the  auditor,  and  as 
shown  in  the  testimony  taken  by  him.  These  facts  appear  in  the  case 
as  undisputed  in  our  view  of  th6  testimony.  After  Blain  Bros,  were 
called  as  witnesses,  and  testified  to  conversations  and  understandings 
and  agreements  made  with  the  merchants,  a  number  of  the  petitioners 
were  called,  who  testified  that  no  agreement  was  made  in  reference  to 
taking  notes,  etc.  It  is  very  evident  that  in  this  testimony  there  is  a 
contradiction,  but  it  arises  out  of  this  fact  that  Blain  Bros,  testify  to 
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an  understanding  or  implied  agreement  arising  ont  of  the  manner  in 
which  the  business  was  transacted,  while  the  several  witnesses  contra- 
dicting them  refer  to  an  express  agreement.  In  onr  view  of  the  case 
it  is  not  necessary  to  consider  the  evidence  where  the  contradiction 
arises.  We  have  come  to  the  conclusion  of  fact,  as  found  in  the  evi- 
dence, outside  of  all  contradiction  by  the  witnesses.  We  are,  there- 
fore, unable  to  find  in  this  case  any  material  fact  which  is  in  dispute, 
which  could  possibly  change  the  distribution  made  by  the  auditor. 
The  court  must  judge  of  the  materiality  of  the  disputed  fact  before 
granting  an  issue. 

"  The  court  is  not  required  to  grant  an  issue,  if  the  record  show  that 
it  must  necessarily  prove  unavailing.  Benson's  Appeal,  48  Penn. 
St.  160. 

"  This  disposes  of  the  second  issue  requested  in  the  several  petitions. 

"  We  come  now  to  consider  the  request  for  an  issue  as  set  forth  in 
the  first  prayer  in  the  petitions  filed,  viz. : 

"  Whether  the  delivery  of  the  certificates  and  assignments,  and  tak- 
ing the  notes  of  Blain  Bros.,  was  a  waiver  or  extinguishment  of  the 
preference  which  attaches  upon  insolvency  to  the  wages  of  laborers, 
under  the  act  of  9th  April,  A.  D.  1872.  This  we  hold  is  a  question 
of  law  for  the  court  to  decide. 

"  We  cannot  grant  an  issue  to  decide  a  question  of  law. 

"  We  are  clearly  of  opinion  that  when  these  certificates  and  assign- 
ments were  delivered  up  and  canceled,  and  negotiable  notes  given 
therefor  at  ninety  days,  and  thereafter  renewed  with  interest,  or  dis- 
count paid,  as  shown  in  this  case,  that  the  preference  was  waived  or 
extinguished.  It  is,  however,  to  be  noted  that,  at  the  time  these 
assignments  of  labor  claims  were  canceled,  there  was  no  preference 
attaching  to  them.  This  preference  did  not  attach  until  the  insolvency 
of  Blain  Bros.  This  did  not  occur  until  September  27, 1883.  At  that 
time  these  surrendered  orders,  certificates  or  assignments  were  deliv- 
ered np  and  canceled,  and  in  possession  of  Blain  Bros.,  and  as  to  them 
no  preference  could  attach.  They  were  to  all  intents  and  purposes 
dead,  so  far  at  least  as  representing  a  debt  for  wages  of  labor  due  a 
laborer  under  the  act  of  9th  April,  1872. 

"  By  the  act  of  24th  of  February,  1884,  section  21  —  Pnrd.  Dig.  421, 
par.  85  —  a  preference  of  lien  is  given  to  servants  for  wages  not 
exceeding  one  year,  etc.  This  is  but  a  transcript  of  a  much  earlier  act 
of  assembly. 

"  In  the  case  of  Silver  v.  Williams,  17  8.  &  R.  292,  which  was  a 
decision  under  the  older  act,  the  supreme  court  held  in  the  case  of  a 
decedent,  that  a  servant  waived  his  preference  of  lien  by  taking  from 
the  decedent,  in  his  life-time,  a  single  bill  payable  at  a  future  day  with 
interest.  This  case  rules  the  question  here,  that  delivering  up  the 
assignments,  and  taking  negotiable  notes  at  time,  and  renewing  these 
with  interest  or  discount  paid  will  amount  to  a  waiver  of  the  prefer- ' 
ence  given  to  wages  of  labor  under  the  act  of  1872.  The  first  section 
of  the  act  of  1872  declares  that  the  wages  due  a  laborer,  etc.  —  as  m 
the  act  —  shall  be  a  lien,  etc.  In  the  third  section  of  the  act  it  is 
termed  a  lien  of  preference. 
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"  It  is  apparent  that  both  acts  are  analogous  in  principle.  It  was 
intended  by  the  legislature  in  both  to  give  a  preference  01  lien  to  the 
persons  therein  enumerated.  If,  therefore,  a  servant,  in  the  life-time  of 
nis  employer,  can  waive  the  lien,  why  may  not  the  laborer,  before  the 
insolvency  of  his  employer,  under  like  circumstances  waive  the  prefer- 
ence given  him  by  the  act  of  1872  ?  If  he  can  waive  it  before  insol- 
vency, surely  his  assignee  may  also  waive  it. 

"  We  hold  that  the  notes  taken  in  the  manner  referred  to  do  not 
possess  any  of  the  distinctive  qualities  of  a  labor  claim.  That  the  pref- 
erence given  to  wages  of  labor  does  not  attach  to  the  notes  taken  for 
the  surrendered  labor  claims. 

"  It  would  scarcely  be  contended  that  a  man  holding  a  note  contain- 
ing a  waiver  of  the  usual  clause  of  exemption,  going  to  his  debtor,  and 
renewing  the  debt,  by  taking  another  note  for  the  amount,  without 
the  clause  of  exemption  therein,  then  canceling  the  old  note  and 
delivering  it  up  to  his  debtor,  could  afterward  claim  that  the  new  note 
had  all  the  qualities  of  the  old  one,  and  that  if  sued  on  it,  the  debtor 
could  not  claim  the  benefit  of  the  exemption,  because  of  the  waiver 
contained  in  the  old  note.  Yet  this  is  in  effect  what  is  claimed  for  the 
notes  taken  for  the  labor  claims.  We,  therefore,  hold  that  the  applica- 
tions for  issue  must  bo  refused,  on  this  ground,  even  though  the  notes 
might  not  be  considered  as  taken  in  payment  of  the  labor  claims. 

"  One  other  fact  appeals  very  strongly  to  our  judgment.  If  these 
surrendered  claims  could  be  resurrected  and  allowed  to  participate  in 
this  distribution,  it  would  work  great  injustice  to  the  laborer  whose 
wages  it  was  the  design  of  the  legislature  to  protect.  Many  of  these 
laborers  continued  in  the  employ  of  Blain  Bros,  up  to  the  failure,  and 
then  had  due  them  the  full  amount  for  which  priority  is  given  under 
the  act  of  1872.     Some  of  them  had  more  than  $200,  some  had  less. 

u  In  all  such  cases  a  pro  rata  distribution  would  have  to  be  made 
and  the  laborer,  instead  of  getting  the  amount  allowed  him  by  law, 
would  have  to  take  pro  rata  with  the  holders  of  these  notes.  Surely 
such  was  not  the  design  of  the  legislature  in  its  enactment  of  9th  of 
April,  1872.  These  issues  would  nave  to  be  framed  so  as  to  give  the 
laborer  an  opportunity  to  be  heard,  and  instead  of  six  or  eight  issues, 
we  might  multiply  them  by  the  score. 

u  The  several  issues  applied  for  are,  therefore,  refused." 

W.  H.  Woods,  R.  Bruce  Petrikin  and  M.  M.  McNeil,  for  appel- 
lants. Where  notes  or  checks  are  given  for  a  pre-existing  debt,  nothing 
short  of  an  actual  agreement,  or  some  evidence  from  which  positive 
inference  of  discharge  can  be  made,  or  proof  of  fraud,  will  suffice. 
League  v.  Waring  &  Co.,  4:  Norr.  247 ;  M* Coil  v.  Eastomck,  2  Miles,  45 ; 
Kinsley  v.  Buchanan,  5  Watts,  118.  As  to  merger,  see  Sutton  et  al. 
v.  The  Albatross,  1  Phila.  423;  Powell  v.  Wyoming  Mfg.  Co.,  8  W. 
N.  C.  293 ;  Ins.  Co.  of  Penn.  v.  Smith,  3  Whart.  528.  A  bill  of 
exchange  or  promissory  note,  either  of  a  debtor  or  any  other  person,  is 
not  payment  of  a  precedent  debt,  unless  it  be  expressly  agreed.  Weakly 
v.  Bell,  9  Watts,  280 ;  Byles  Bills,  note,  top  p.  370 ;  Tarns  v.  HUner, 
9  Barr,  448.    In  the  case  of  rent,  the  remedy  by  distress  is  not  taken 
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away  by  an  action  of  debt  for  the  same  rent,  and  iudgmerit  obtained 
thereon,  without  actual  satisfaction.  Shitsline  v.  Keemle,  1  Ash,  29 ; 
Bantleon  v.  Smith,  2  Binn.  146.  As  to  the  law  on  a  mechanic  or 
material-man  taking  note.  The  acceptance  of  a  note  is  not  a  relinquish- 
ment of  a  mechanic's  lien,  additional  securities  are  in  their  nature 
cumulative.  Kinsley  v.  Buchanan,  5  Watts,  118 ;  Odd  Fettowtf  Hall 
t.  Master,  12  Harr.  507 ;  Fisfier  v.  Bush,  21  P.  F.  S.  40  ;  Herron, 
Trustee,?.  Graham  et  al.,  3  Phila.176;  Jones  v.  Shawhan,  4W.&S.  268. 
The  lien  is  but  a  collateral  security  to  the  debt ;  the  claimant  has  also 
a  concurrent  remedy  by  personal  action.  Crean  v.  McFee,  2  Miles, 
214 ;  McCall  v.  Eastwick,  id.  45 ;  Powell  v.  Wyoming  Valley  Manuf. 
Co.,  8  W.  N.  C.  293.  "  Where  there  are  several  concurrent  remedies 
for  the  same  debt,  recovery  even  of  a  judgment  on  one  of  these,  remains 
but  a  security  until  actual  satisfaction  of  the  debt  has  been  obtained." 
Bantleon  v.  Smith,  2  Binn.  146 ;  Drake  v.  Mitchell,  3  East,  251. 
See  Bush  v.  Fisher  et  al.,  8  Phila.  46.  If  the  notes  and  checks  were 
in  satisfaction  or  extinguishment  of  the  pre-existing  debts,  or  claims 
for  wages  and  right  of  preference  under  the  act  of  9th  April,  1872,  and 
its  supplements,  then  it  is  a  matter  of  fact  for  the  jury  and  it  is  error 
in  the  court  to  decide  it  as  a  matter  of  law.  Dormer  v.  Brown,  22  P. 
F.  S.  408 ;  Stone  v.  Miller,  4  Ilarr.  456  ;  Weakly  v.  Bell  et  al.,  9 
"Watts,  280  ;  Leaset  al.  v.  James,  10  S.  &  K.  315  ;  Jones  v.  Johnston, 

3  W.  &  S.  278 ;  Bart  v.  Bolle?;  15  S.  &  E.  162 ;  Mason  v.  Wickersham, 

4  W.  &  S.  100  ;  Brown  v.  Scott,  1  P.  F.  S.  363 ;  Jones  v.  Shawhan, 
4  W.  &  S.  263 ;  Toms  v.  Hitner,  9  Barr,  448  ;  Eby  v.  Hoops,  1  Pennyp. 
177.  The  legislature,  in  passing  the  act  of  1794,  did  not  do  it  for  the 
benefit  of  the  physicians  and  servants  who  were  to  profit  by  it,  but  the 
act  was  passed  for  the  benefit  of  the  decedent.  Mouse  v.  Morris,  17 
S.  &  R.  330,  332 ;  Exparie  Mason,  5  Binn.  170,  179,  182.  See 
Eintner  v.  Phillips  etaf.,1  Kulp.  282. 

K.  A.  Lovell  and  Speer  cfe  McMurtrie,  for  appellees.  A  negotiable 
note,  given  in  consideration  of  a  simple  contract  debt  due,  is  a  dis- 
charge of  the  simple  contract.  Thacher  v.  Dinsmore,  5  Mass.  299. 
If  a  person  lend  money  and  take  a  note,  payable  at  a  future  day,  in 
payment  of  it,  and  then  parts  with  the  note  for  a  valuable  consideration,* 
he  cannot  sue,  either  on  the  note  or  on  the  original  cause  of  action,  till 
he  has  taken  up  the  note.  If  he  could  the  debtor  might  be  liable  to 
two  suits,  one  by  the  holder  upon  the  note  and  the  other  by  the  creditor 
on  the  original  cause  of  action.  Small  v.  Jones,  8  Watts,  265.  The 
right  of  preference  given  to  servants  by  act  of  assembly,  out  of  the 
assets  of  a  deceased  debtor,  is  extinguished  by  their  having  taken  from 
him  single  bills,  payable  at  a  future  day  with  interest.  Silver  v.  Wil- 
liams, 17  S.  &  K.  292. 

Per  Curiam.  These  six  appeals  were  argued  together.  They  are 
from  the  same  decree  and  present  the  same  question.  The  auditor  and 
court  concur  in  the  finding  of  all  the  controlling  facts.  On  those  facts 
the  opinion  of  the  learnedjudge  contains  a  clear  and  correct  statement 
of  the  law  applicable  thereto.  There  was  no  error  in  refusing  the 
application  for  an  issue  when,  under  the  facts  not  disproved,  the  law 
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will  not  sustain  the  claims  made  by  the  appellants  to  be  preferred  iu 
the  distribution  of  the  fund. 

Decree  in  each  case  affirmed  and  the  several  appeals  dismissed  at  the 
costs  of  the  respective  appellants  therein. 
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Trubsdell,  RespH,  v.  Sables,  AppVt. 

January  18,  1887. 

Creditor's  Action  —  Mortgage,  Court  no  Authority  to  Change  Deed  into. 

Plaintiff  brought  a  creditor's  action  to  set  aside  a  conveyance  of  real  estate  by 
the  judgment  debtor  to  his  wife,  alleging  that  it  was  without  consideration  and 
made  to  hinder,  delay  and  defraud  tne  husband's  creditors;  and  the  complaint' 
demanded  that  the  conveyance  be  canceled  of  record  and  the  judgment  declared 
a  lien  upon  the  property.  The  special  term  found  that  the  conveyance  to  the 
wife  was  for  a  consideration  of  $1,000,  as  recited  in  the  deed,  and  ordered  judg- 
ment that  the  deed  should  stand  as  a  mortgage  security  for  that  sum,  and  that 
plaintiff's  judgment  should  be  a  lien  upon  the  property  subject  to  such  mortgage. 
The  general  term  affirmed  the  judgment  of  the  special  term  except  as  to  costs, 
holding  that  as  the  wife  had  maintained  her  defense  she  should  not  pay  costs. 

Held,  that  the  judgment  could  not  stand  ;  that  it  in  effect  affirmed  the  validity 
of  the  conveyance  to  the  wife,  so  far  as  she  was  concerned,  and  that  there  was 
no  authority  for  changing  her  deed  into  a  mortgage. 

Appeal  from  a  judgment  of  the  general  term,  second  department, 
affirming  a  judgment  of  the  special  term  in  favor  of  plaintiff.  The 
facts  appear  in  the  opinion. 

Francis  Larkin,  for  respondent.  Conveyances  of  this  class  have 
been  the  subject  of  well-settled  adjudications  fully  sustainingthe  plain- 
tiff, and  in  direct  conflict  with  the  defendants.  Shand  v.  Hanley,  71 
N.  Y.  319 ;  Savage  v.  Murphy,  34  id.  508 ;  Case  v.  Phelps*  39  id.  164;, 
Carpenter  v.  Roe,  10  id.  227. 

Wm.  0.  Valentine,  for  appellants.  The  following  authorities  sustain 
the  conveyance  to  the  wife :  Carr  v.  Brees,  81  N.  T.  584 ;  Phamix 
Bank  v.  Stafford,  89  id.  405 ;  Bunlap  v.  Hawkins,  59  id.  342 ;  Jenks 
v.  Alexander,  11  Paige,  623 ;  Jackson  v.  Post,  15  Wend.  588 ;  Phil- 
lips v.  Wooster,  36  N.  Y.  412;  Van  Wyck  v.  Seward,  6  Paige,  62, 526: 
Babeock  v.  Eckler,  24  N.  T.  623 ;  Carpenter  v.  Roe,  10  id.  227. 

Daotobth,  J.  This  is  a  contest  between  the  plaintiff,  as  executor  of 
one  Darius  Truesdell,  a  judgment  creditor  of  Henry  J.  Sarles,  with 
execution  issued  and  returned  unsatisfied,  on  one  side,  and  the  debtor 
and  his  wife  AdaJine  on  the  other,  concerning  the  title  to  certain  real 
estate  conveyed  to  her  through  one  Gidney  as  an  intermediary.  The 
complaint  shows  that  the  judgment  was  recovered  October  19, 1881,  in 
an  action  commenced  August  17,  1881.  upon  an  account  for  goods. 
That  Henry  J.  Sarles  acquired  title  to  the  premises  in  question  in  1871, 
and  his  deed  to  Gidney  and  that  from  Gidney  to  Adaline  were  given 
Jane  7,  and  recorded  June  20,  1877,  without  consideration,  with  the 
sole  purpose  and  intent  to  hinder,  delay  and  defraud  creditors,  and  with 
notice  to  Adaline  of  her  husband's  indebtedness  to  the  plaintiff  and 
other  persons,  but  she  nevertheless  holds  the  legal  title  ana  claims  "  to 
be  the  owner  of  the  real  estate  in  her  own  right."  The  plaintiff  asks 
judgment  that  the  conveyances  be  canceled  of  record,  as  fraudulent  and 
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void  as  to  creditors  of  Henry  J.  Sarles;  that  the  real  estate  described  i 
them  be  declared  to  be  his  property,  and  thq  judgment  a  lien  upon  i 

The  defendant  Adaline,  by  answer,  put  in  issue  the  allegations  i 
the  complaint,  alleged  that  the  deed  to  her  was  upon  the  actual  consi 
oration  of  $1,000  as  expressed  therein,   and  made  for  the  purpose 
conveying  to  her  the  legal  title,  with  no  intent  to  defraud  any  credit 
or  other  person,  but  in  good  faith.     The  answer  of  Henry  J.  Sarles, 
far  as  any  question  here  is  concerned,  was  in  substance  the  same. 

The  learned  trial  judge  found  that  when  conveyed  to  Adaline  the  prei 
ises  were  subject  to  a  mortgage  of  $1,000,  and  so  far  from  finding  tb; 
she  paid  no  consideration,  he  found  that  the  conveyance  to  her  was  f 
the  consideration  set  up  in  her  deed  and  answer,  and  instead  of  direc 
ing  the  cancellation  of  the  deed  as  void,  declared  that  it  should  stai 
"as  a  mortgage  security  in  the  sum  of  $1,000,"  but  that  subject  to 
the  plaintiff's  judgment  should  be  a  lien  upon  the  property,  and  re 
dered  judgment  accordingly,  wjth  costs  to  be  recovered  of  Adaline  ai 
Henry  J.  Sarles.  Upon  appeal  the  general  term  held  that  it  was  just 
found  that  the  conveyance  was  a  mortgage,  but  as  Adaline  had  mai 
tained  "her  defense,  sne  should  not  pay  costs,  but  on  the  other  hand  ha 
her  claim  established  at  $1,000,  with  interest  from  April  1,  1872,  wi 
costs  of  action,  and  60  modified  and  then  affirmed  the  judgment 
special  term. 

We  think  the  circumstances  of  "the  case  required  the  general  term 
go  further  and  reverse  rather  than  modify  the  decision  of  the  tid 
judge.  Upon  the  issues  formed  by  the  pleadings  the  question  w 
whether  the  evidence  disclosed  fraud  -either  in  fact  or  law  sufficient 
against  Adaline  Sarles  to  set  aside  the  deed  under  which  s 
claimed  title.  This  was  the  only  available  ground  of  relief,  and  t 
burden  of  proving  it  was  on  the  plaintiff.  It  is  hardly  necessary 
criticise  the  evidence,  for  tlie  judgment  of  neither  court  follows  t 
plaintiff's  prayer,  or  the  statement  of  his  cause  of  action.  It  is,  the] 
Tore,  in  violation  of  the  well-settled  rule  that  no  judgment  can  be  giv 
in  favor  of  a  plaintiff  on  grounds  not  stated  in  his  complaint,  n 
relief  granted  for  matters  not  charged,  although  they  may  be  apparc 
from  some  part  of  the  pleadings  or  evidence.  Rome  Exchange  Ba 
v.  flames,  1  Keyes,  588 ;  Wright  v.  DelafieM,  25  N.  Y.  266  ;  Sou 
wick  v.  First  JVafl  Bank,  8 A  id.  420.  This  point  was  fairly  present 
by  the  exception  taken  at  the  close  of  the  plain  tiffs  case,  and  again 
the  close  of  the  testimony,  to  the  refusal  of  the  trial  judge  to  grant  t 
defendant's  motion  to  dismiss  the  complaint,  and  by  exceptions  to  t 
refusal  to  find  certain  conclusions  of  law  to  which  his  attention^ 
directed. 

So  far  from  sustaining  the  plaintiff's  cause  of  action  the  decision 
the  special  term  and  the  final  judgment  of  the  general  term  not  oi 
in  effect,  but  directly,  affirmed  the  validity  of  the  conveyance  to  A< 
line.  There  is  not  only  no  finding  of  a  fraudulent  intent  on  her  pa 
but  the  precedence  and  right  of  security  with  indemnity  against  co 
adjudged  to  her,  are  equivalent  to  a  finding  that  she  was  innocent 
fraud,  or  notice  of  any  intended  fraud  on  the  part  of  her  grantor.  S 
Stands  then  upon  the  record  as  a  grantee  for  a  valuable  consideratic 
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and  this,  even  if  inadequate  in  amount,  is  sufficient  to  sustain  her  title. 
2  Rev.  Stats.  137.  The  decision  of  the  court  below  is,'  therefore, 
wholly  inconsistent  with  the  contention  of  the  plaintiff  as  expressed  in 
his  complaint,  that  the  deed  was  fraudulent  in  fact  on  the  part  of  both 
husband  and  wife.  Nor  does  the  evidence  permit  the  conclusion  that 
it  was  obtained  under  even  suspicious  or  inequitable  circumstances. 
Already  incumbered  with  a  mortgage  of  $1,000,  the  property  was  con- 
veyed in  pursuance  of  an  agreement  that  the  grantee  should  have  the 
title  in  consideration  of  $1,000,  confessedly  her  own  money,  advanced 
and  paid  toward  the  building  of  the  house.  According  to  the  testi- 
mony taken  upon  supplementary  proceedings  and  introduced  by  the 
plaintiff,  the  debtor,  u  at  the  time  of  the  transfer  and  for  years  after- 
ward, was  solvent  and  able  to  pay  his  debts  at  a  moment's  notice." 
This  evidence  was  substantially  reiterated  by  the  debtor  upon  the  trial, 
and  neither  by  cross-examination  nor  otherwise  was  a  different  state  of 
his  affairs  presented.  It  is  shown  that  in  1872  he  was  dealing  with  the. 
plaintiff,  but  he  paid  fully  and  promptly,  first  by  note  at  short  inter- 
vals, and  then  met  the  notes  at  maturity,  according  to  the  usage  between 
them,  and  although  he  continued  from  1372  to  1881  to  buy  of  the 
plaintiff,  the  debt  in  judgment  was  in  no  part  an  .old  one,  out  con- 
tracted, as  the  evidence  disclosed  and  the  trial  judge  found,  between 
the  26th  of  March,  1881,  and  the  21st  of  May,  1881. 

The  fact  that  the  plaintiff  had  given  credit  previous  to  the  deed,  and 
was  not  informed  when  subsequent  credit  was  given  of  the  conveyance 
to  the  wife,  is  no  evidence  of  fraudulent  intent.  Carr  v.  Brusey  81  N. 
Y.  584.  There  are,  therefore,  no  facts  or  incidents  showing  intended 
fraud,  no  act  susceptible  of  fraudulent  operation,  and  if  there  are  in 
truth  cirenmstances  which  would  permit  a  court  to  turn  the  absolute 
conveyance  into  a  mortgage,  they  are  neither  alleged  in  the  complaint, 
nor  stated  in  evidence. 

Our  attention,  however,  is  called  by  the  learned  counsel  for  the 
respondent  to  a  request  made  by  the  defendant,  and  a  finding  by  the 
trial  judge  in  assent  thereto,  viz.:  "That  at  the  date  of  said  conveyance, 
July  7,  1877,  and  for  three  or  four  years  previous  thereto,  the  said 
Henry  J.  Sarles  was  indebted  to  his  wife  in  the  sum  of  $1,000,  which 
was  loaned  to  him  by  her  —  and  which  was  given  to  her  by  her  father 
— and  expended  in  the  erection  of  the  house,  upon  the  premises  described 
in  the  complaint  by  the  defendant  Henry  J.  Sarles,  and  the  conveyance 
was  made  to  his  wife  in  pursuance  of  an  agreemeut  by  her  husband  to 
convey  to  her  the  said  lot  of  land  for  security  for  the  said  $1,000, 
which  was  the  consideration  for  said  conveyance  to  his  wife,  the  defend- 
ant Adaline  Sarle6.,,  This  was  presented  after  unsuccessful  motions 
to  dismiss  the  complaint,  and  evidently  not  in  aid  of  the  judgment  sub- 
sequently given,  for  it  was  made  the  basis  of  a  request  for  other  find- 
ings, and  for  conclusions  of  law  (1)  that  the  deeds  conferring  the  title 
on  the  defendant  Adaline  "  were  made,  executed  and  delivered  in  good 
faith,  and  for  a  valuable  consideration,  without  intent  to  hinder,  delay, 
or  defraud  the  creditors  of  the  defendant  Henry  J.  Sarles,  or  the  said 
plaintiff  of  their  or  his  lawful  debt  or  demands,"  and  "  that  the  defend- 
ants have  judgment  for  the  dismissal  of  the  complaint  in  this  action, 
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together  with  the  costs  and  disbursements  of  the  same,"  and  these 
reauests  being  denied,  the  defendants  excepted  to  both  refusals. 

The  exceptions  were  well  taken  to  the  refusal  to  dismiss  the  com- 
plaint, for  no  case  had  been  made  out ;  to  the  refusal  to  find  as  requested, 
oecause  the  evidence  warranted  nothing  less.  Nor  was  the  right  to 
insist  upon  the  point  made  by  the  first  exception  waived  by  the  subse- 
quent request.  Having  failed  to  obtain  the  entiro  relief  asked  for,  the 
defendant  might  demand  less  without  losing  any  right  to  complain  of 
the  denial  of  the  whole.  The  cases  —  Carpenter  v.  Roe,  60  N.  i .  227 ; 
Savage  v.  Murphy,  34  id.  508;  Case  v.  Philips,  39  id.  164;  Shandv. 
Hardy,  71  id.  319  —  cited  by  the  respondent  are  not  analogous.  In  all 
it  appeared  that  the  conveyances  in  question  were  voluntary.  In  Ca/r- 
penter  v.  Roe,  the  debtor  was  largely  in  debt,  and  his  solvency  contin- 
gent upon  the  stability  of  the  market  in  which  at  the  time  he  speculated, 
and  failed  within  fifty  days  thereafter.  In  the  others  the  conveyance 
was  made  with  a  view  to  continued  and  future  indebtedness,  and  with 
intent  to  avoid  payment  thereof,  all  parties  conspired  to  carry  out  the 
fraudulent  purpose.  Here  the  deed  was  upon  a  valuable  consideration, 
without  fraudiuent  intent,  or  facts  from  which  such  intent  could  be 
inferred.  As  between  the  debtor  and  his  wife  the  property  belonged 
to  her,  and  if,  as  against  creditors,  the  deed  is  to  be  converted  into  a 
mortgage,  it  must  be  upon  proper  evidence  in  an  action  where  such 
relief  will  be  consistent  with  the  case  made  by  the  complaint,  and 
embraced  within  the  issue.  Upon  the  case  as  now  presented,  the  plain- 
tiff failed,  the  defendant's  exceptions  were  well  taken,  and  the  judg- 
ments of  the  general  and  special  terms  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Ruger,  Oh.  J.,  and  Earl,  J.,  dissenting. 

Judgment  reversed. 

Hjnman,  RespH,  v.  Hare,  AppVt. 

January  18,  1887. 
Libel — Evidence. 

Upon  the  trial  of  an  action  for  libel  the  defendant,  for  the  purpose  of  show* 
ing  the  occasion  and  provocation  of  the  alleged  libel,  put  in  evidence  a  pamphlet 
which  the  plaintiff  had  caused  to  be  published  and  circulated  concerning  him 
previous  to  the  publication  complained  of.  The  pamphlet  was  received  for  that 
purpose,  but  not  as  evidence  of  the  facts  therein  stated.  Afterward,  while  the 
plaintiff  was  giving  evidence  on  his  own  behalf,  he  was  shown  the  pamphlet  and 
asked  :  "  Are  the  facts  stated  in  that  pamphlet  —  those  that  are  stated  upon 
jour  personal  knowledge  —  true  ?  "  The  defendant  objected  to  the  question,  but 
the  objection  was  overruled  and  he  answered :  "  They  are."  The  pamphlet  con- 
tained many  allegations  of  fact  which  were  wholly  incompetent  and  irrelevant 
to  the  issue,  and  extremely  prejudicial  to  the  defendant.  Held,  that  the  court 
erred  in  permitting  the  question  to  be  answered. 

When  a  party  assumes  to  prove  in  bulk  a  large  group  of  facts  he  must 
be  sure  that  they  are  all  competent,  and  it  is  no  answer  to  an  objection  made  to 
such  a  question  that  some  of  the  facts  are  competent.  It  is  not  the  duty  of  counsel 
to  grope  through  the  great  mass  of  facts  and  point  out  such  as  are  particularly 
objectionable. 

Where  the  evidence  as  a  whole  is  in  its  very  nature  essentially  objectionable,  a 
general  objection  is  sufficient. 

Appeal  from  a  judgment  upon  an  order  of  the  general  term  of  the 
supreme  court,   first  department,   affirming  a  judgment  theretofore 
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entered  upon  the  verdict  of  a  jury  for  $10,000  damages  in  an  action  for 
libel,  and  also  affirming  an  order  denying  a  motion  for  a  new  trial.  The 
facts  appear  in  the  opinion. 

Samuel  Sand  and  Stephen  P.  Na&h,  for  appellant.  Wm.  H.  Arnoux 
and  Healey  Fish,  for  respondent. 

Earl,  J.  This  is  an  action  for  libel  in  which  the  plaintiff,  a  clergy- 
man, recovered  against  the  defendant,  his  bishop,  a  verdict  of  $10,000. 
From  1873  to  the  commencement  of  this  action,  the  defendant  was 
missionary  bishop  of  the  Protestant  Episcopal  Church  for  Niobrara,  a 
jurisdiction  over  a  district  of  country  chiefly  settled  by  Indians  located 
in  the  State  of  Nebraska  and  the  Territory  of  Dakota,  and  the  plaintiff 
dnring  a  portion  of  the  same  time  was  a  missionary  presbyter  in  the 
same  jurisdiction,  and  as  such  was  under  the  charge  oi  the  bishop  and 
subject  to  removal  by  him.  On  the  25th  day  of  March,  1878,  the 
defendant  addressed  to  the  plaintiff  a  letter  signed  by  him  as  bishop,  of 
which  the  following  is  a  copy  :  "  My  Dear  Brother,  I  address  you  by 
this  title  and  acknowledge  the  obligation  which  its  use  involves,  even 
while  I  perform  the  painful  duty  of  writing  to  say  that  your  persistent 
disregard  of  your  pecuniary  obligations  and  your  evil  report  in  this 
neighoorhood  render  your  continuance  in  the  Niobrara  mission  hurtful 
to  it.  I  have  therefore  not  appointed  you  a  missionary  for  this  year 
and  have  so  notified  the  Indian  committee  and  your  connection  with 
the  mission  will  end  this  day ;  your  stipend  for  this  month  has  been 
,  deposited  with  Messrs.  Weare  &  Allison.  I  am  authorized  by  the  com- 
mittee to  continue  your  salary  for  a  short  time,  if  equity  should  demand 
such  a  course.  With  the  severance  of  your  connection  with  the  mis- 
sion ceases,  of  course,  your  right  to  the  use  of  any  of  the  buildings, 
the  title  of  which  vests  in  the  Indian  committee.  I  take  this  action 
only  from  a  sense  of  duty,  and  with  the  most  painful  reluctance." 

On  the  eleventh  day  of  April  thereafter,  the  plaintiff  demanded  of 
the  defendant  letters  dimissory  to  the  diocese  of  Nebraska,  and  in  case 
of  refusal  of  such  letters  an  immediate  trial  before  an  ecclesiastical 
tribunal  organized  under  the  canons  of  the  church. 

The  defendant  immediately  organized  a  court,  and  that  was  after 
entering  upon  the  trial  dissolved,  and  then  another  was  constituted, 
which  also  entered  upon  the  trial  and  finally  adjourned  sine  diey  with- 
out reaching  any  conclusion.  These  courts  were  attended  with  some 
difficulties,  embarrassments  and  objections  which  rendered  them  abor- 
tive. The  failure  of  these  trials  was  charged  by  the  plaintiff  to  the 
conduct  of  the  defendant,  and  by  the  defendant  to  the  conduct  of  the 
plaintiff.  After  their  failure  on  the  17th  day  of  February,  1879,  the 
plaintiff  composed  and  addressed  a  letter  to  the  general  secretary  of 
the  board  of  managers  of  the  Domestic  and  Foreign  Missionary  Society, 
which  was  afterward  printed  in  pamphlet  form  and  a  copy  thereof  was 
sent  to  all  the  members  of  the  missionary  society,  which  included 
all  the  bishops  of  the  Episcopal  Church,  and  others.  That  pamphlet 
covers  about  thirty  pages  of  the  printed  record,  and  in  it  the 
plaintiff  set  forth  in  great  detail  his  relations  with  the  defendant,  and 
made  a  most  vehement,  eloquent  and  forcible  statement  of  the  wrongs 
which  he  claimed  to  have  suffered  from  the  defendant.     He  accused 
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the  defendant  of  taking  every  occasion  to  insult  and  humble  him,  and 
to  abuse  and  brow-beat  every  Indian  who  dared  to  lift  up  his  voice  in 
his  favor,  of  treating  with  kindness  every  one  who  was  found  willing 
to  turn  against  him ;  and  of  openly  rejoicing  at  any  information  or 
suspicion  that  he  could  turn  to  his  discredit.  He  characterized  his 
conduct  as  unlawful,  insincere,  unfair,  unjust,  un canonical,  cowardly, 
unmanly,  dishonest,  outrageous,  remarkable,  shameful,  passionate,  sub- 
tle, unscriptural,  indefensible,  monstrous,  unrighteous,  high-handed, 
atrocious,  heartless  and  cruel. 

On  the  22d  day  of  July,  1879,  the  defendant  com  posed  and  caused  to 
be  printed,  also  in  the  form  of  a  pamphlet,  a  reply  to  the  plaintiffs 

})amphlet,  which  contained  the  matter  charged  in  the  complaint  to  be 
ibelous.  It  was  marked  "  private,"  and  sent  to  the  bishops  and  other 
members  of  the  missionary  society,  and  to  a  few  other  persons  especi- 
ally interested  in  the  missionary  work  among  the  Indians.  In  it  he 
charged  the  plaintiff  with  misconduct  in  reference  to  his  pecuniary 
obligations  and  other  financial  matters,  and  with  various  acts  of  gross 
impurity  and  adultery. 

Subsequently,  in  February,  1880,  finding  the  defendant  in  the  city 
of  New  York,  the  plaintiff  began  this  action  by  service  of  process 
there.  In  his  complaint  he  does  not  complain  of  any  of  the  charges 
made  against  him  in  reference  to  his  financial  transactions  and  pecu- 
niary obligations,  but  bases  his  action  solely  upon  the  charges  of  impurity 
and  adultery.  In  his  answer  the  defendant  admits  that  he  composed 
the  pamphlet  containing  the  alleged  libel ;  and  alleges  that  his  action 
in  reference  to  the  matters  stated  was  official  and  based  upon  the  evil 
reputation  of  the  plaintiff ;  that  it  was  written  in  reply  to  the  previous 
pamphlet  composed  and  circulated  by  the  plaintiff,  and  to  protect  his 
personal  and  official  character  from  the  attacks  of  the  plaintiff,  and  not 
otherwise;  that  his  action  in  the  matter  was  made  necessary  by  his 
sense  of  duty  to  the  church  of  which  he  was  a  bishop,  and  to  the  mis- 
sionary board  under  whose  authority  he  was  acting,  and  was  without 
malice,  and,  therefore,  privileged ;  that  he  would  prove,  in  mitigation 
of  damages,  the  existence  of  the  rumors  and  reports  stated  in  the 
extracts  irom  the  pamphlet  which  were  set  out  in  the  complaint,  and 
that  there  was  reasonable  and  probable  ground  for  his  believing  the 
information,  rumors  and  reports  therein  referred  to,  and  for  expressing 
the  conviction  of  the  truth  of  them  therein  expressed. 

Upon  the  trial  the  judge  held  that  the  pamphlet  complained  of  was 
so  far  privileged  that  the  plaintiff,  to  maintain  his  action,  was  bound 
to  show  that  the  defendant  was  guilty  of  bad  faith,  and  actual  malice 
in  the  publication  thereof,  and  whetner  he  was  or  not  was  the  only 
substantial  issue  of  fact  to  be  tried. 

The  trial  took  place  more  than  a  thousand  miles  distant  from  the 
country  where  all  the  matters  to  be  investigated  occurred,  and  where 
the  evidence  relating  to  them  was  to.be  found,  in  a  community  where 
the  value  of  the  Indian,  and  other  evidence,  and  the  significance  of 
the  facts  could  not  be  as  well  appreciated  as  they  could  have  been  by  a 
jury  of  the  vicinage.  The  nature  of  the  case  was  6uch  that  the  pre- 
judices, passions  and  sympathies  of  the  jurors  could  easily  be  aroused 
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and  their  judgment  warped,  and,  hence,  tho  rules  of  evidence  should 
have  been  6tnetly  observed  and  enforced;  and  it  is  quite  difficult,  if 
not  impossible,  to  say  what  influence  prejudicial  to  the  defendant,  any 
illegal,  incomeptent  or  immaterial  evidence  may  have  had.  A  careful 
study  of  the  whole  case  led  us  to  the  conclusion  that  the  defendant 
wasor  may  have  been  prejudiced  by  the  reception,  against  his  objection, 
of  evidence  which  we  believe  to  have  been  incompetent,  and  by  the 
exclusion  of  evidence  offered  by  him  which  should  have  been  received. 
1.  Upon  the  trial  the  defendant  put  in  evidence  the  plaintiff's  pam- 
phlet 01  February  17, 1879,  for  the  purpose  of  showing  the  provoca- 
tion and  occasion  of  the  publication  inaae  by  him,  alleged  to  be  libelous, 
and  tho  trial  judge  held  that  it  was  competent  for  that  purpose,  but 
not  as  evidence  of  the  facts  therein  stated.  Subsequently  while  the 
plaintiff  was  giving  evidence  as  a  witness  on  his  own  behalf,  being 
shown  the  pamphlet,  he  was  asked :  "  Are  the  facts  stated  in  that 
paper  —  those  that  are  stated  upon  your  personal  knowledge — true  ?  " 
The  defendant's  objection  to  this  question  was  overruled,  and  he 
answered,  "  they  are."  In  this  ruling  we  think  there  was  error.  As 
no  ground  of  objection  was  specified,  the  defendant  is  not  now  in  a 
position  to  claim  that  the  plaiutiff  was  permitted  to  verify  in  bulk  the 
multitudinous  facts  contained  in  the  pamphlet.  Nearly  all  the  facts 
alleged  therein  were  stated  positively,  and  it  mubt  have  been  utterly 
impossible  for  the  jury  to  discriminate  between  facts  stated  upon 
personal  knowledge,  and  those  which  were  stated  as  mere  matters  of 
opinion  and  belief,  and  upon  this  ground,  too,  the  question  was  objec- 
tionable, but  probably  this  ground  also  ought  to  have  been  specified. 
But  the  pampnlet  contained  some  allegations  of  fact  which  were  incom- 
petent, 6ome  which  were  wholly  immaterial  and  irrelevant  to  the  issue, 
and  some  which,  from  their  nature,  the  plaintiff  would  have  been  incom- 
petent to  prove,  if  he  had  been  particularly  questioned  in  reference 
thereto.  A  few  specimens  will  be  given  :  "The  facts  are  that  the 
Indians  who  are  ray  friends  were  all  attending  church  regularly,  and  tho 
idea  of  throwing  away  their  religion  had  never  entered  their  heads, 
but  because  they  were  indignant  and  sorrowful  at  the  course  pursued 
by  their  bishop,  they  would  only  for  special  reasons  go  to  the  Central 
tihurch  at  the  agency  when  the  new  missionary  was  installed. "  Speak- 
ing of  a  letter  addressed  to  the  Christians  of  the  San  tee  people  by 
Bishop  Clarkson,  alleged  to  have  been  written  at  the  request  of  the 
defendant,  the  pamphlet  states  :  "  So  this  letter  had  no  effect  upon  the 
Indians,  except  to  make  them  wonder  how  so  good  a  man  could  have 
been  led  to  do  blindly  so  unjust  an  act.  This  bishop  has  since  told  me 
he  was  sorry  for  it,  and  that  he  wrote  the  letter  witn  great  reluctance 
and  hesitation,  and  acknowledged  that  it  was  an  unfair  interference 
with  a  presbyter  who  had  asked  for  a  hearing,  and  only  asks  what  it 
appears  is  by  no  means  to  be  granted  to  him."  Speaking  of  the  person 
who  was  appointed  prosecutor  upon  one  of  the  attempted  trials  of  the 
plaintiff,  it  characterizes  him  thus :  He  is  a  discharged  soldier  of  bad 
record,  an  adventurer  who  has  for  a  long  time  led  a  dissolute  life  and 
is  habitually  profane,  and  he  has  in  no  manner  mended  his  ways  since 
being  employed  by  the  bishop,  who  still  retains  him  though  his  fre- 
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quent  dissipations  have  been  reported,  and  who  admits  him  at  all  times 
to  the  mission  house  which  I  am  already  adjudged  unworthy  to  enter." 
Speaking  of  one  of  the  attempted  trials,  it  states :  "  The  case  was  by 
him  withdrawn  in  a  cowardly  and  unmanly  way  for  the  only  reason 
that  it  had  become  evident  from  the  worthlessness  of  his  testimony 
that   the  defendant  must  be  acquitted." 

It  also  stated  as  follows :  "  He  also  said  to  the  Indian  Catechist  that  it 
would  be  very  bad  for  him  if  I  was  acquitted."  "  He  (the  defendant) 
said  he  had  only  resorted  to  this  subterfuge  to  gain  a  few  months'  time 
until  the  fall  of  the  year,  that  the  whole  country  might  be  ransacked  if 
happily  they  might  discover  testimony  that  would  convict  me.  As  a 
member  of  the  court  forcibly  expressed  it,  the  bishop  let  go  to  try  and 
get  a  better  hold."  It  is  also  stated  that  at  a  convention  of  the  clergy, 
called  by  the  bishop,  within  his  jurisdiction,  the  case  between  the 
defendant  and  plaintiff  was  skillfully  laid  before  them  in  detail  for  the 
purpose  of  procuring  an  opinion  favorable  to  his  action  already  taken, 
and  that  the  convocation  was  procured  to  adopt  a  resolution  reciting 
that  under  the  circumstances  a  presentment  against  the  plaintiff  was 
justifiable ;  that  at  the  same  time  a  resolution  of  love  and  sympathy  for  the 

{)laintiff  was  adopted ;  and  that  the  defendant  severed  the  former  reso- 
ution  from  the  latter,  and  caused  it  to  be  printed  and  sent  to  the  secre- 
tary of  the  Indian  commission,  for  general  distribution,  and  then  it  is 
stated  :  "  When  this  became  known  the  clergy  were  indignant,  and 
three  of  them,  to  my  knowledge,  protested  against  it  as  an  outrage  ;  " 
and  then  the  pamphlet  contains  abstracts  from  the  letters  severally 
written  by  the  three  clergymen.  And  then  it  is  further  stated;  "I 
have  given  only  a  small  part  of  the  abundant  testimony  at  hand  as  evi- 
dence of  the  irregularity,  passion  and  subtlety  which  has  characterized 
all  these  extraordinary  and  indefensible  proceedings."  We  have  now 
gone  far  enough  to  show  that  there  was  much  matter  in  plaintiffs 
pamphlet  which  was  wholly  incompetent  and  irrelevant  upon  the  trial 
of  this  action.  So  far  as  the  facts  contained  in  the  pamphlet,  of  which 
the  plaintiff  had  personal  knowledge  and  in  reference  to  which  he  was 
competent  to  testify,  bore  upon  the  issue  of  malice  and  bad  faith,  they 
were  competent  evidence,  and  if  the  inquiry  had  been  exclusively  con- 
fined to  them,  the  defendant  would  have  had  no  reason  now  to  com- 
plain. But  the  question  and  the  answer  covered  both  facts  that  were 
competent  and  material  and  those  that  were  incompetent  and  imma- 
terial, and  hence  both  were  improper.  A  question  must  be  wholly  com- 
petent and  material  or  it  mu6t  be  excluded. 

When  a  party  assumes  to  prove  in  bulk  such  a  large  group  of  facts, 
he  must  be  sure  that  they  are  all  competent,  and  it  is  no  answer  to  an 
objection  made  to  such  a  question  that  some  of  the  facts  were  compe- 
tent. It  was  not  the  duty  of  the  defendant,  particularly  in  the  absence 
of  any  request  by  the  court  or  the  opposing  counsel,  to  grope  through 
the  great  mass  of  facts  and  point  out  such  as  were  particularly  objection- 
able. As  the  evidence,  as  a  whole,  was  in  its  very  nature  essentially 
objectionable,  a  general  objection  was  sufficient. 

2.  At  the  first  meeting  of  the  ecclesiastical  court,  organized  for  the 
trial  of  plaintiff,  he  had  objected  to  the  appearance  of  the  defendant 
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jurainst  him  as  prosecutor,  and  his  objection  was  sustained  by  the  court. 
Tne  defendant  then  designated  one  Fox,  an  attorney  residing  within 
his  jurisdiction,  as  prosecutor,  and  ho  appeared  before  the  court  in  that 
capacity.  He  was  the  same  person  charged  in  plaintiffs  pamphlet  as 
being  a  disreputable  character.  He  claimed  to  be  a  communicant  of  the 
church,  and,  in  the  absence  of  proof  to  the  contrary,  it  mu6t  be  assumed 
that  he  was,  and  that  he  was  thus  canonically  qualified  to  act  as  prose- 
cutor. While  the  plaintiff,  upon  the  trial,  was  giving  evidence  as  a 
witness  on  his  own  behalf,  and  after  he  had  testified  to  the  appearance 
of  Fox  as  prosecutor,  he  was  asked  by  his  own  counsel  this  question : 
"Do  you  know  whether  this  man  Fox  was  an  associate  of  Bishop  Hare 
at  his  house?"  This  was  objected  to  on  behalf  of  the  defendant,  and 
the  objection  was  overruled,  and  the  plaintiff  answered :  "  He  was ; 
I  know  upon  one  occasion  of  his  going  there  in  a  state  of  gross 
intoxication,  and  of  Bishop  Hare  keeping  him  over  night,  and 
then  being  in  his  company  the  next  day.  After  that  the  bishop  con- 
tinued him  as  the  prosecutor  in  the  proceeding  that  he  instituted 
against  me."  This  evidence  was  wholly  immaterial,  and  its  sole  effect 
was  to  disparage  and  defame  the  defendant,  and  prejudice  him  in  the 
minds  of  the  jury. 

3.  Upon  tne  trial  the  plaintiff  read  from  a  deposition  of  Bishop 
Whipple  taken  de  bene  esse,  and  the  defendant's  counsel  read  from  the 
same  deposition,  by  way  of  cross-examination,  evidence  in  which  he 
spoke  of  meeting  tne  defendant  in  Boston,  and  he  gave  as  a  reason  for 
remembering,  that  the  defendant  began  the  conversation  there  had 
about  the  plaintiff,  that  he  was  so  much  shocked  about  "  this  loan  of 
$500."  He  did  not  state  what  loan  was  referred  to,  nor  what  the 
defendant  said  upon  the  subject.  He  was  not  inquired  of  nor  exam- 
ined as  to  the  loan,  but  what  he  said  about  it  came  out  incidentally  as 
a  reason  for  his  impression  or  remembrance  of  another  fact.  Nothing 
had  been  said  about  this  loan  in  either  of  the  pamphlets,  and  there  was 
no  allegation  about  it  in  the  pleadings.  Subsequently,  while  the  plain- 
tiff was  being  examined  as  a  witness  on  his  own  behalf,  his  counsel 
asked  him  this  question: "  He  stated  something  to  Bishop  Whipple  about 
a  $500  note  which  shocked  the  bishop  very  much.  Will  you  state 
whether  that  note,  at  the  time  of  this  conversation  with  him,  was 
paid!"  This  was  objected  to  on  behalf  of  the  defendant  as  not  being 
contained  in  the  pamphlet,  but  as  being  drawn  out  by  the  examina- 
tion of  Bishop  Whipple.  The  objection  was  overruled,  and  the  wit- 
ness answered :  "  I  had  paid  that  note,  and  Bishop  Hare  had  the  money 
in  his  possession,  with  ten  per  cent  interest  on  it."  This  evidence  was 
incompetent,  not  within  the  issue,  and  probably  harmful  to  the  defend- 
ant, and  should  not  have  been  received. 

4.  In  the  year  1877  a  female  teacher,  in  one  of  the  schools  under 
the  defendant's  charge,  stated  to  him  that  an  Indian  girl,  Cecelia 
Benoist,  a  pupil  teacher  in  the  school,  had  made  known  to  her  the  fact 
that  the  plaintiff  had  brought  to  her  a  pair  of  pantaloons  to  be  mended, 
and,  as  she  was  looking  at  them,  said  to  her:  "Cecie,  I  love  yon 
very  much ;  won't  you  walk  with  me  to-night ;  I  want  to  talk  with  you  ? " 
And  that  Cecelia's  modesty  was  very  much  offended  by  his  manner^ 
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and  upon  this  information  the  defendant  in  part  relied  in  making  tfo 
charge  in  his  pamphlet  that  the  plaintiff  had  tampered  with  schoo 
girls.  Upon  the  trial  plaintiffs  counsel  asked  one  of  the  witnesses,  i 
clergyman,  who  resided  within  the  defendant's  jurisdiction,  and  wh< 
had  testified  that  he  knew  Cecelia  Benoist  there,  this  question:  UD< 
you  know  what  was  her  reputation  for  truth  and  veracity  in  that  com 
munity  ? "  The  defendant's  objection  to  the  question  was  overruled 
and  the  witness  answered  that  it  was  "not  good ;  that  it  was  had."  I 
does  not  appear  that  the  defendant  knew  that  her  reputation  was  bad 
and  it  cannot  be  assumed  that  he  knew  it.  She  appears  to  have  beei 
a  subordinate  teacher  in  the  school,  and  her  story  was  so  far  relied  upoi 
by  the  principal  of  the  school  that  she  related  it  to  the  defendant.  H 
should  not  have  been  deprived  of  the  benefit  of  the  information  thu 
•  received  upon  which  he  in  part  relied  and  acted  by  such  a  genera 
impeachment  of  the  character  of  the  person,  not  a  witness,  from  whon 
the  information  emanated. 

5.  Upon  the  trial  of  this  action  the  defendant's  counsel  reaa  froc 
the  deposition  of  Bishop  Whipple,  in  which  he  testified  that  the  plair 
tiff  came  under  his  jurisdiction  as  a  missionary  among  the  Indians  prio 
to  1865,  and  that  in  that  year  he  had  rumors  prejudicial  to  his  characte 
for  chastity ;  that  he  appointed  a  commission  to  investigate  therumori 
and  that  the  commission  made  the  investigation,  and  made  a  repor 
exculpating  the  plaintiff.  He  was  not  asked  on  behalf  of  the  defend 
ant  for  his  opinion  as  to  the  guilt  or  innocence  of  the  plaintiff,  an 
expressed  no  opinion  on  that  subject,  and  he  testified  to  no  facts  sho\* 
ing  or  tending  to  show  that  he  had  any  ill  will  toward  the  plaintiff,  c 
that  he  had  any  belief  in  or  connection  with  the  alleged  libelon 
charges  made  by  the  defendant  against  the  plaintiff.  The  plaintiff  rea 
from  the  cross-examination  of  the  bishop,  in  which  he  was  asked  thi 
question:  "From  the  examination  that  you  yourself  made  of  the  ev 
dence  in  regard  to  those  charges,  in  1865,  did  you  form  any  conclusio 
in  your  own  mind  as  to  the  innocence  or  guilt  of  Air.  Hinnian  ? "  Tt 
objection  on  behalf  of  the  defendant  was  overruled,  and  the  witnei 
answered,  "  That  he  was  innocent  absolutely."  There  was  nothing  i 
the  previous  examination  of  the  bishop  on  behalf  of  the  defendant  thi 
made  his  evidence  competent.  The  defendant  had  no  part  in  tl 
examination  of  the  plaintiff's  conduct,  instituted  in  1865,  and  was  i 
no  way  concluded  thereby.  Rumors  affecting  the  plaintiff's  characte 
for  puritv  again  became  rife  in  the  Indian  country  within  the  defent 
ant's  jurisdiction,  in  the  fall  of  1873,  and  the  defendant,  conceiving 
to  be  nis  duty  to  investigate  them,  associated  with  himself  the  bishoj 
of  Minnesota  and  Nebraska,  and  such  an  investigation  as  could  be  mad 
resulted  in  the  plaintiff's  exculpation.  Some  years  thereafter  simih 
rumors  again  became  rife  in  the  Indian  country,  which  led  up  to  tl 
charges  made  by  the  defendant  upon  which  this  action  is  based.  Th 
continuance  of  these  rumors  affecting  the  plaintiff's  character  drain 
so  many  years,  may  have  led  the  defendant  in  good  faith  to  doubt  tt 
accuracy  of  the  conclusions  reached  in  the  former  investigations,  at) 
in  1879,  when  he  wrote  his  pamphlet,  he  had  the  right,  in  weighing  tl 
facts  and  the  information  wnich  came  to  him,  to  take  into  account  tl 
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plaintiff's  whole  life  among  the  Indians,  and  his  standing  and  reputa- 
tion in  the  Indian  country.  From  all  the  information  he  had  in  1879 
he  was  not  bound  to  believe  that  the  rumors  affecting  the  plaintiff's 
character  in  1865,  and  in  1873,  were  unfounded.  It  was,  therefore, 
prejudicial  to  him  to  throw  into  the  scale  against  him  the  absolute 
opinion  of  a  most  distinguished  prelate  that  the  plaintiff  was  inno- 
cent in  1865.  It  was  not  one  of  the  issues  that  was  to  be  tried 
whether  the  plaintiff  was  actually  guilty  or  innocent  at  any  of  the 
times  mentioned.  But  the  sole  issue  was  whether  the  defendant 
had  knowledge  of  such  fact,  and  had  received  such  information  that  he 
could,  in  good  faith,  and  without  actual  malice,  print  the  pamphlet  in 
which  it  was  charged  that  the  plaintiff's  reputation  was  infamous  in 
the  Indian  country,  and  that  he  was  impure  and  unchaste  with  Indian 
women,  and  upon  that  issue  the  opinion  of  Bishop  Whipple  was  not 
competent,  and  was  well  calculated  to  prejudice  the  case  oi  the  defend- 
ant. 

6.  We  are  also  of  opinion  that  some  evidence,  to  which  the  defend- 
ant was  entitled  upon  the  trial,  was  improperly  excluded.  In  the 
plaintiff's  pamphlet  he  6tated  that  when  Miss  West,  a  female  friend  of 
nis,  elected  to  leave  the  mission  and 'take  up  her  lot  with  him,  the 
defendant  told  her  he  was  "  sorry  she  had  any  connection  with  such  a 
beast."  The  defendant,  while  giving  his  evidence  on  his  own  behalf, 
was  asked  this  question :  "  Now  I  want  to  ask  you  whether  any  thing, 
and  if  so  what,  nad  occurred  immediately  prior  to  meeting  Miss  West, 
which  led  you  to  use  the  expression  which  before  recess  you  said  you 
need  in  plaintiff's  pamphlet, '  sorry  that  she  had  any  connection  with 
such  a  beast, '  or,  as  you  stated,  *  sorry  that  she  had  cast  in  her  lot  with 
such  a  beast  ? ' "  and  he  answered :  "  I  had  just  heard  of  a  shocking  act 
of  Mr.  Hinman'  in  connection  with  one  of  the  girls  of  my  school." 
Upon  motiou  of  plaintiff's  counsel  this  answer  was  stricken  out.  We 
think  the  defendant  was  entitled  to  the  answer.  It  appeared  that  the 
defendant  had  made  this  disparaging  remark  of  the  plaintiff,  and  he 
was  entitled  to  show  the  circumstances  which  provoked  it  and  under 
which  it  was  made,  and  that  the  remark  was  not  made  maliciously,  but 
while  burning  with  indignation,  and  shocked  by  what  he  had  just  heard 
in  reference  to  the  conduct  of  the  plaintiff. 

The  defendant's  pamphlet  contained  charges  against  the  plaintiff 
affecting  his  conduct  in  pecuniary  matters,  although  in  the  plaintiff's 
complaint  no  mention  was  made  of  that  portion  of  the  pamphlet,  yet 
upon  the  trial,  upon  the  question  of  defendant's  malice,  the  plaintiff 
was  permitted,  against  the  objection  of  the  defendant,  to  give  explana- 
tory or  exculpatory  evidence  in  reference  to  those  matters,  denying 
them.  But  when  the  defendant  was  giving  evidence  on  his  own 
behalf,  the  judge  refused,  upon  the  offer  of  his  counsel,  to  allow  him 
to  state  what  evidence  he  had  before  him  for  making  those  statements, 
and  in  this  there  was  error.  It  appearing  that  the  defendant  had  made 
those  statements,  and  the  plaintiff  having  testified  that  they  were  false, 
it  was  competent,  upon  trie  issue  of  good  faith  and  malice,  to  show 
upon  what  evidence  nis  statements  were  based. 

There  were  upon  the  trial  other  rulings  of  the  judge  in  the  admis* 
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sion  ana  rejection  of  evidence  which  were  dangerously  near  to  erro 
if  not  actually  erroneous,  but  the  errors  we  have  particularly  pointe* 
out  constrain  us  to  believe  that  the  ends  of  justice  require  tnat  tlii 
judgment  should  be  reversed. 

Tne  difficulties  and  embarrassments  attending  the  trial  of  this  aetioi 
in  the  city  of  New  York  are  such,  and  the  consequences  of  any  cor 
elusion  so  serions  to  one  or  the  other  party,  that  we  may  with  pre 
priety  venture  to  say  that  the  welfare  of  the  missions  among  th 
Indians  and  that  the  cause  of  religion  to  which  both  parties  ar 
especially  dedicated,  would  be  best  promoted  if  this  case,  in  the  spin 
of  forbearance  and  charity  divinelv  taught,  could  be  taken  out  c 
court,  and  left  to  the  wise  and  judicious  arbitration  of  mutual  friendi 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 

Rug ke,  Oh.  J.,  concurs;  Rapallo  and  Andrews,  JJ.,  concur  i 
result. 

Danforth,  J.,  reads  dissenting  opinion  for  affirmance ;  Finch,  J 
concurs. 


Beady,  Besp%  v.  Oassidy,  AppVt. 

January  18,  1887. 

Bill  op  Sale  —  Construction  of  Contract. 

Plaintiffs  sold  to  defendants  a  quantity  of  goods  by  the  following  contract 
writing  signed  by  them:  "Sold  to  Cassidy  &  Adler  the  entire  manufactun 
stock,  in  good  condition,  consisting  of  pipes,  Fittings,  Fines,  &c,  now  on  hand 
Foundry  and  storerooms  on  55th  and  5oth  Streets,  10  and  11  Aves.  The  pri 
on  same  to  be  eighty  (80)  per  cent,  from  list- price  besides  the  sum  of  Tseven  hu 
dred  dollars.  The  stock  to  be  taken  without  tarring  and  to  be  left  on  premise 
the  same  to  be  paid  for  in  cash.  The  receipt  of  One  hundred  dollars,  as  pa 
payment  of  same,  is  hereby  acknowledged." 

upon  receiving  the  inventory  defendants  objected  that  a*part  of  the  stock  I 
hand  at  the  time  of  the  sale  was  not  included  in  the  inventory.  This  the  plai 
tiffs  admitted,  and  claimed  that  the  goods  had  been  sold  to  other  parties  prior 
the  sale  to  the  defendants,  but  had  not  been  delivered  at  that  time  ;  and  th 
claimed  that  such  goods  were  not  included  or  intended  to  be  included  in  the  si 
to  the  defendants.  Upon  the  trial  the  court,  against  defendants'  objection,  1< 
it  to  the  jury  to  determine  what  the  parties  meant  by  the  use  of  the  term,  "  sto 
now  on  hand/'  as  used  in  the  bill  of  sale  ;  whether  it  meant  all  of  the  goo 
which  were  present  at  the  time  of  the  sale,  or  only  such  as  the  plaintiffs  si 
owned.  Held  error ;  that  the  construction  of  the  bill  of  sale  was  for  the  coui 
that  there  was  no  ambiguity  in  its  language,  and  that  it  should  be  construed 
covering  the  entire  stock  on  hand  at  the  time  of  the  sale. 

Appeal  from  a  judgment  of  the  general  term  of  the  court  of  comm< 

Eleas  for  the  city  and  county  of  New  York,  affirming  a  judgment 
ivorof  the  plaintiffs  against  the  defendants,  for  $13,506.29,  enter* 
upon  a  verdict.  The  action  was  brought  for  the  recovery  of  the  unpa 
balance  of  the  price  of  certain  goods,  wares  and  merchandise,  conen 
ing  of  pipes,  fittings,  sinks,  and  other  articles,  the  property  of  t] 
estate  oi  Alfred  Bradjr,  deceased,  such  price  amounting  to  $11,955.3 
of  which  $100  was  paid  on  account.  The  defendants  counter-claim  f 
,  the  value  ot  certain  pipes,  and  other  articles  which  the  plainti 
claimed  did  not  belong  to  them  at  the  time  of  the  sale,  and  were  n 
in  the  inventory,  and  which  were  not  included  in  the  invoice  pri 
sued  for. 
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John  E.  Pardons,  for  appellant.     Oeorge  IT.  Foster ■,  for  respondent. 

Bugeb,  Ch.  J.  Previous  to  June,  1883,  Alfred  Brady  had  for  many 
years  carried  on  the  business  of  making  plumbers'  castings  at  a  foundry 
and  warerooms  located  in  the  city  of  New  York.  Having  died  in  May 
of  that  year,  his  executors  determined  to  dispose  of  the  business  and 
property  on  hand,  and  in  pursuance  of  that  intention,  early  in  June 
effected  a  transfer  of  what  was  called  "  the  plant "  to  the  defendants  at 
a  price  agreed  upon,  and  also  leased  the  premises  in  question  to  them 
from  the  day  of  sale  to  the  first  day  of  January  thereafter,  and  the 
defendants  took  immediate  possession  thereof.  On  the  twentieth  day 
of  June  subsequently  they  also  sold  to  the  defendants  their  stock  on 
hand  and  executed  and  delivered  to  them  a  written  bill  of  sale  reading 
as  follows :  "  Sold  to  Cassidv  &  Adler  the  entire  manufactured  stock  in 
good  condition,  consisting  of  pipes,  fittings,  fines,  etc.,  now  on  hand  at 
foundry  and  store-rooms  on  55th  &  56th  Streets,  10  and  11  Aves. 
The  price  on  same  to  be  eighty  (80}  per  cent  from  list  price  besides  the 
8om  of  seven  hundred  dollars.  Tne  stock  to  be  taken  without  tarring 
and  to  be  left  on  premises,  the  same  to  be  paid  for  in  cash.  The  receipt 
of  one  hundred  dollars,  as  part  payment  of  same,  is  hereby  acknowledged. 

"  I.  WlNTEKBOTTOM,  jEbV/' 

The  property  sold  being  then  upon  premises  occupied  by  the  defend- 
ants, the  execution  of  the  bill  of  sale  passed  the  title,  and  there  remained 
nothing  to  be  done  to  complete  the  purchase  but  the  preparation  of  an 
inventory  and  the  ascertainment  and  payment  of  the  net  price  of  the 
property  sold. 

The  preparation  of  the  inventory  was  immediately  set  about  by  the 
plaintiffs  and  it  was  completed  and  delivered  to  the  defendants  some 
time  abont  the  middle  of  July,  and  it  appeared  therefrom  that  the  net 
price  of  the  property  included  therein  was  $11,955.33. 

Upon  an  examination  of  6uch  inventory  by  the  defendants  after  its 
delivery  to  them,  they  discovered  that  it  did  not  contain  all  the  prop- 
erty purchased  and  that  a  large  amount  of  pipe,  consisting  proportion- 
ally of  the  most  valuable  part  of  the  6tock  which  had  appeared  among 
the  goods  on  hand  in  the  stock  at  the  time  of  the  sale  to  defendants, 
was  not  included  in  it,  and  upon  demanding  an  explanation  of  this  cir- 
cumstance were  informed  by  the  plaintiffs  that  it  had  been  delivered 
by  them  to  other  parties,  customers  of  the  foundry,  after  the  day  of  sale 
opon  orders  received  by  them  previous  to  that  time,  and  they  claimed 
the  right  to  make  such  delivery  under  the  terms  of  the  bill  of  sale. 
The  defendants  protested  against  this  disposition  of  the  property  and 
claimed  damages  for  its  removal  from  the  foundry.  The  value  of  the 
goods  over  the  contract  price  thus  removed  amounted  to  several  thousand 
dollars. 

This  action  was  brought  to  recover  the  amount  shown  to  be  due  by 
the  inventory,  and  the  defense  was  a  counter-claim  for  damages  arising  * 
out  of  the  withdrawal  by  the  plaintiffs  of  the  pipe  in  question  from  the^ 
stock  sold  after  the  delivery  of  the  same  to  the  defendants.     The  ques- 
tion discussed  relates  to  the  validity  of  this  defense. 

No  question  was  made  on  the  trial  but  that  the  pipe  in  question  was 


Digitized  by 


Google 


:22 


The  Eastern  Repobtek. 


[N.Y. 


on  the  premises  on  the  day  of  sale  and  was  exhibited  to  the  defendants 
as  a  part  of  the  stock  by  the  plaintiffs,  but  it  was  claimed  that  such 
goods  ought  not  to  be  considered  as  included  in  the  terms  of  the  bill  of 
sale. 

Neither  was  it  claimed  that  there  was  any  thing  ambiguous  in  the 
language  of  the  bill  of  sale  or  any  doubt  or  uncertainty  arising  over 
the  description  of  the  property  referred  to  therein,  but  it  was  claimed 
by  the  plaintiffs  and  held  by  the  trial  court  that  proof  of  the  circum- 
stances surrounding  the  sale  and  the  situation  of  the  parties  created  an 
ambiguity  which  authorized  the  plaintiffs  to  give  parol  evidence  tc 
explain  and  apply  the  language  used  to  the  subject  of  the  sale,  and  limit 
the  effect  of  the  description.  The  burden  of  establishing  such  a  condi 
tion  of  things  naturally  rested  upon  the  plaintiffs,  and  they  attempted  tc 
meet  by  proof  the  responsibility  thus  cast  upon  them.  Evidence  wat 
given  by  which  it  was  attempted  to  be  shown  that  they  had,  previous 
to  June  twentieth,  effected  sales  of  pipe,  fittings,  etc.,  from  the  stock, 
to  third  parties,  which  constituted  the  property  delivered  after  then 
sale  to  defendants. 

The  evidence  to  establish  such  sales  was  extremely  loose  and  unsat 
isfactory,  and  fails,  as  we  think,  to  show  any  valid  agreement  for  sucl 
gales.  The  principal  witness  on  this  question  was  one  Neweomb,  j 
former  clerk  of  the  plaintiffs,  who  claims  to  have  bought  the  bulk  o; 
the  property  delivered  after  June  twentieth,  from  the  plaintiffs,  and  t( 
have  sold  and  delivered  it  to  customers  of  his  own,  directly  from  tin 
warehouses  leased  to  the  defendants.  Some  of  it  was  delivered  aftei 
June  twentieth  to  a  purchaser  who  had  previously  promised  to  comi 
and  look  at  the  stock,  and  select  some  goods  for  purchase,  but  the  nios 
of  it  was  delivered  to  persons  who  had  no  relations  with  the  plaintiffs 
but  bought  directly  of  Neweomb  after  the  twentieth  of  June.  The  onb 
authority  shown  in  Neweomb  to  make  such  sales  arose  from  a  notia 
given  by  him  to  one  Finch,  an  employee  of  the  plaintiffs,  about  a  wee] 
previous  to  June  twentieth,  to  the  effect  that  he  would  take  thebalane 
remaining  in  the  stock  of  certain  kinds  of  pipe  and  fittings,  then  sped 
fied  by  him.  These  goods  were  not  charged  to  Neweomb  at  this  time 
©either  was  any  part  of  the  purchase-price  then  paid,  or  goods  delivered 
Dor  was  any  memorandum  m  writing  made  of  the  transaction.  It  doe 
not  even  appear  that  the  plaintiffs  agreed  to  sell  the  goods  to  Newcoinb 
Some  few  articles  were  also  shown  to  have  been  ordered  by  two  or  thre 
different  parties  previous  to  June  twentieth,  and  were  entered  in  th 
books  as  sold,  although  they  were  delivered  thereafter,  but  the  amoun 
and  value  of  such  goods  does  not  appear,  and  they  were  apparent!; 
regarded  on  the  trial  as  of  insignificant  importance.  It  is  quite  eviden 
from  this  state  of  facts  that  even  no  valid  executory  contract  of  sale  wa 
made  between  the  plaintiffs  and  Neweomb,  much  less  that  any  contrac 
was  effected  transferring  the  title  of  the  property  in  question  to  th 
intending  purchasers. 

*    It  is  also  clear  that  the  proof  did  not  establish  any  valid  executor 
contract  of  sale  of  such  goods  to  third  persons,  prior  to  June  twentieth 
Within  the  provisions  of  the  statute  of  frauds.     Rockwell  v.  Charles, 
Hill,  499. 
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There  was  no  suggestion  in  the  evidence  that  the  defendants  had 
knowledge  of  these  alleged  sales,  or  reason  to  suppose  that  any  portion 
of  the  stock  pointed  out  as  that  proposed  to  be  sola  had  been  previously 
sold  to  othtir  parties. 

Such  an  idea  could  have  been  entertained  by  them  only  upon  the 
assumption  that  the  plaintiffs  were  intending  to  perpetrate  a  fraud  in 
making  a  sale  to  them.  Under  these  circumstances,  the  court,  upon 
trial,  left  it  to  the  juiy  to  determine  what  the  parties  meant  by  the  use 
of  the  terms  u  stock  on  hand"  as  used  in  the  bill  of  sale ;  whether  it 
meant  all  of  the  pipes  in  the  building,  whether  .previously  sold  to  other 
parties  or  not,  or  only  those  pipes  that  the  executors  still  owned  at  the 
time  the  contract  was  made. 

The  determination  of  the  court  to  leave  these  questions  to  the  jury 
was  duly  excepted  to  by  the  defendants,  and  it  was  further  requested 
to  pronounce  upon  the  meaning  and  intent  of  the  contract  in  the  respect 
mentioned,  which  it  refused  to  do,  and  the  defendants  also  excepted  to 
this  refusal. 

The  court  also  charged  the  jury  that  "  there  was  no  certain  stock 
which  they  —  the  executors  —  owned  that  was  in  the  inventory,  all  that 
was  in  the  inventory  Cassidy  &  Adler  got.  There  was  certain  stock 
that  they  —  the  executors  —  did  not  own ;  that  is  not  in  the  inventory, 
and  that  Cassidy  &  Adler  have  not  got."  The  defeudants  duly 
excepted  to  so  much  of  this  instruction  as  stated  that  there  was  6ome 
part  of  the  stock  that  the  executors  did  not  own  at  the  time  of  the  sale 
to  defendants. 

We  think  these  exceptions  were  well  taken.  The  theory  that  there 
was  any  part  of  the  property  in  question  of  which  the  plaintiffs  were 
not  the  owners  at  the  time  of  their  sale  to  defendants,  had  no  support, 
as  we  have  seen,  in  the  evidence. 

Upon  the  undisputed  facts  of  the  case  the  plaintiffs  had  failed  to  show 
a  contract  which,  as  between  themselves  and  the  alleged  purchasers, 
transferred  the  title  of  the  property. 

Notwithstanding  all  that  was  said  and  done,  the  plaintiffs  remained 
the  legal  owners  of  such  property  and  entitled  to  dispose  of  it  as  they 
did  to  the  defendants  on  the  twentieth  of  June.  CauUcins  v.  HeUmany 
47  N.  T.  449 ;  Bwt  v.  Dutcher,  34  id.  493 ;  Benj.  Sales,  221, 
§§  308-310. 

Even  assuming  that  a  valid  executory  contract  of  gale  was  made  by 
the  plaintiffs  prior  to  June  twentieth,  to  the  purchasers  referred  to, 
such  purchasers  acquired  no  title  to  any  specific  property,  and  upon  a 
refusal  by  the  vendors  to  fill  the  orders,  had  a  right  of  action  simply 
for  damages. 
/  The  enect  of  the  instruction  last  referred  to  was  to  withdraw  from 
the  jury  the  consideration  of  all  evidence  relating  to  the  prior  sales  to 
other  persons,  and  determine,  as  a  question  of  law,  that  such  transac- 
tion effected  a  transfer  of  the  property  referred  to  from  the  plaintiffs 
to  such  persons.  They  were  thereby  directed  to  consider  the  evidence 
as  establishing  a  change  of  ownership  of  the  property  in  dispute,  and 
to  determine  the  meaning  of  the  language  used  in  the  contract  in  the 
light  of  that  circumstance. 
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We  think  the  evidence  was  not  susceptible  of  such  a  construction, 
and  that  it  wholly  failed  to  show  any  change  of  ownership  of  the  prop- 
erty referred  to. 

We  think  also  that  it  was  the  undoubted  right  of  the  defendants  to 
have  the  meaning  and  intent  of  this  contract  determined  by  the  court 
and  not  by  the  jury. 

The  rule  is  well  settled  that  when  the  terms  and  language  of  a  con- 
tract are  ascertained,  in  the  absence  of  technical  phrases  whose  mean- 
ing is  obscure,  or  the  existence  of  latent  ambiguities  rendering  the  sub- 
ject-matter of  the  contract  uncertain  and  doubtful,  the  office  of  inter- 
preting its  meaning  belongs  to  the  court  alone.  DvAght  v.  Germania 
Ins.  Co.,  103  N.  Y.  341;  s.  o.,  7  East.  Kep'r,  629;  First  National 
Bank  v.  Dana,  79  N.  Y.  108. 

It  would  be  a  dangerous  principle  to  establish,  where  parties  have 
reduced  their  contracts  to  writing  and  defined  their  meaning  bv  plain 
and  unequivocal  language,  to  subject  their  interpretation  to  the  arbitrary 
and  capricious  judgment  of  persons  unfamiliar  with  legal  principles  and 
settled  rules  of  construction. 

No  such  ambiguity,  however,  existed  in  the  language  of  this  contract 
as  made  it  necessary  or  proper  to  refer  its  meaning  to  the  jury,  and  the 
evidence  as  to  the  surrounding  circumstances  established  no>  case  show- 
ing that  any  uncertainty  existed  as  to  the  identity  of  the  property 
intended  to  be  sold,  or  as  to  the  meaning  and  intent  of  the  contract 

Whatever  notion  might  have  been  entertained  as  to  the  understand- 
ing of  the  plaintiffs  in  respect  thereto,  there  was  not  the  slightest  evi- 
dence to  show  that  the  defendants  had  anv  reason  tot  suppose  that  the 
contract  had  any  -  other  meaning  than  tnat  expressed  by  the  literal 
signification  of  its  language. 

It  is  not  enough  to  render  parol  evidence  competent,  that  there  are 
circumstances  known  to  one  of  the  parties,  but  unknown  to  the  other, 
which  might  have  influenced  such  party  in  making  a  contract,  but  to 
create  an  ambiguity  that  opens  such  a  contract  to  parol  explanation,  it 
must  be  established  by  proof  of  circumstances  known  to  all  of  the 
parties  to  the  agreement  and  available  to  all  in  selecting  the  language 
to  be  employed  to  express  their  meaning. 

This  contract,  however,  was  plain  and  unambiguous  in  its  langnage, 
and  was  susceptible  of  but  one  construction.  It  stated  that  the  subject  of 
the  sale  was  "  the  entire  manufactured  stock  in  good  condition,  consist- 
ing of  pipes,  fittings,  fines,  etc.,  now  on  hand  at  foundry  and  store- 
rooms on  Fifty-fifth  and  Fifty-sixth  streets,  Tenth  and  Eleventh 
avenues." 

No  technical  words  are  used  in  the  description  and  no  difficulty 
existed  in  applying  the  language  used  to  the  subject  of  the  contract 
with  certainty  and  exactitude. 

Notwithstanding  this  plain  description  of  the  property  sold  the 
jury  were  permitted  to  find,  under  the  instructions  of  the  court,  that  it 
did  not  mean  the  entire  stock  on  hand,  but  that  it  referred  only  to  so 
much  thereof  as  remained  after  other  parties  had  removed  such  goods 
as  they  had  previously  notified  the  plaintiffs  of  an  intention  to  purchase. 

The  prooi  showed  that  the  goods  thus  taken  consisted  of  the  most 
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valuable  part  of  the  stock,  and,  if  authorized,  the  construction  put 
upon  the  language  used  effected  a  very  material  alteration  of  the  terms 
of  the  contract  to  the  damage  of  the  defendants. 

Other  exceptions  to  the  charge  have  been  called  to  our  attention 
which  we  regard  as  worthy  of  serious  consideration,  but  in  view  of  the 
conclusions  reached  upon  the  main  point  in  the  case,  we  deem  it 
unnecessary  particularly  to  refer  to  or  discuss  them. 

The  judgments  of  the  courts  below  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgments  reversed. 

Wilbur,  fiesp't,  v.  Warren,  AjppVt.* 
January  18,  1887. 

An  executory  agreement,  supported  only  by  a  meritorious,  as  distinguished 
from  a  valuable  or  pecuniary  consideration,  cannot  be  enforced  either  at  law  or  in 
equity,  and  an  executory  covenant  falls  within  the  operation  of  the  rule. 

A  father,  who  was  the  owner  of  certain  premises  subject  to  a  mortgage,  con- 
veyed the  mortgage  lands  to  a  daughter  bv  a  full  covenant  deed.  The  daughter 
paid  some  interest  on  the  mortgage,  whicn  had  accrued  after  her  father's  death, 
and  sought  to  be  reimbursed  for  the  same  from  his  estate.  Held,  that  as  the  land 
was  the  primary  fund  for  the  satisfaction  of  the  mortgage,  she  was  not  entitled 
to  recover.  Held,  further,  that  although  it  was  competent  for  the  father  upon  a 
consideration  to  make  himself  the  principal  debtor,  which  would  have  been  the 
effect  of  the  covenants  in  his  deed  except  for  their  invalidity, yet  the  circumstances 
merely  showing  such  intention  which  was  never  effectuated,  was  insufficient  to 
shift  the  burden  of  the  mortgage  from  the  land  and  put  it  upon  his  estate. 

Appeal  from  judgment  of  general  term,  fifth  department,  affirming 
a  decree  of  the  surrogate  of  Chautauqua  county  allowing  a  claim  of 
Betsy  B.  Wilbur  against  the  estate  of  Enos  Warren,  deceased.  The 
opinion  states  the  case. 

Frank  W.  Steven8y  for  appellant.     A.  Hazeltiney  for  respondent. 

Andrews,  J.  The  general  term  sustained  the  decree  of  the  surro- 
gate allowing  the  claim  of  Betsy  B.  Wilbur  against  the  estate  of  her 
father,  Enos  Warren,  for  the  amount  of  interest  paid  by  her  on  the 
mortgage  executed  by  her  husband,  Riley  Wilbur,  to  Mary  D.  Miller, 
on  the  land  subsequently  conveyed  by  the  mortgagor  to  Enos  Warren, 
and  by  him  to  his  daughter,  on  the  ground  that  it  was  paid  on  his  debt 
to  protect  her  title  to  the  land. 

The  facts  may  be  briefly  stated.  In  1866  the  land  now  owned  by 
the  claimants,  being  a  farm  of  about  ninety  acres,  was  purchased  by 
and  conveyed  to  Riley  Wilbur.  On  the  2d  of  May,  1876,  Riley  Wil- 
bur and  his  wife  executed  to  Mary  D.  Miller  a  mortgage  thereon  for 
$2,400,  to  secure  the  bond  of  Kiley  Wilbur,  executed  concurrently 
therewith.  On  the  5th  of  June,  1879,  Wilbur  and  his  wife  conveyed 
to  Enos  Warren  seventy  acres  of  the  laud,  subject  to  the  mortgage, 
"  which  mortgage,  with  the  bond  accompanying  it,"  the  grantee,  in  and 
by  the  deed,  agreed  to  pay  as  a  part  consideration  for  the  conveyance. 
Cm  the  same  day  Warren  acquired  title  to  the  other  twenty  acres  from 
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one  Blanvelt,  to  whom  Wilbur  had  previously  conveyed  it.  On  the 
2d  of  December,  1880,  Enos  Warren,  then  of  the  age  of  seventy-nine 
years,  conveyed  the  ninety  acres  to  his  daughter,  Betsy  B.  Wilbur,  by 
aeed  expressing  the  consideration  of  $500,  with  full  covenants,  and 
containing  no  reference  to  the  mortgage.  After  Enos  Warren  acquired 
title,  and  oefore  his  conveyance  to  his  daughter,  he  paid  $1,400  on  the 
mortgage,  and  at  the  time  of  his  death,  in  October,  1881,  there  was 
$1,000  of  principal  unpaid.  The  interest  paid  by  Mrs.  Wilbur,  for  which 
she  claims  reimbursement,  accrued  after  the  death  of  the  intestate.  He 
left  surviving  him  the  claimant,  a  son,  and  the  children  of  a  deceased 
daughter,  his  only  next  of  kin  and  heirs  at  law.  In  fact  there  was  no 
pecuniary  consideration  for  the  conveyance  to  Mrs.  Wilbur,  the  only 
consideration  being  natural  love  and  affection.  Upon  these  facts  the 
question  arises  whether  there  is  any  ground,  legal  or  equitable,  for 
cnarging  the  estate  of  Enos  Warren  on  account  of  the  interest  paid 
by  Mrs.  Wilbur  on  the  Miller  mortgage. 

It  is  conceded  by  the  general  term  that  the  claimant  has  no  remedy 
upon  the  covenants  in  her  deed.  It  seems  to  be  the  general  doctrine 
that  an  executory  agreement,  supported  only  by  a  meritorious,  as  dis- 
tinguished from  a  valuable  or  pecuniary  consideration,  cannot  be 
enforced  either  at  law  or  in  equity,  and  an  executory  covenant  falls 
within  the  operation  of  the  rule.  The  leading  cases  on  this  subject  are 
cited  in  Whitciker  v.  Whitaker,  52  K  Y.  368 ;  s.  a,  11  Am.  Rep.  711. 
The  claim  of  Mrs.  Wilbur  to  be  indemnified  out  of  the  estate  of  her 
father  for  payments  made  by  her  on  the  mortgage  cannot,  therefore, 
be  supported  upon  the  basis  of  any  contract  between  herself  and  him 
by  which  he  obligated  himself  to  pay  the  mortgage.  It  is  clear  that  if 
she  bad  brought  an  action  upon  the  covenants  in  ner  deed  against  the 
personal  representative  of  her  father  to  recover  the  money  paid  by  her, 
she  must  have  failed.  It  would  have  been  a  conclusive  answer  to  the 
suit  that  the  covenant  was  without  adequate  consideration  and  imposed 
no  legal  obligation  on  the  covenantor  to  discharge  the  mortgage.  It 
remains,  therefore,  to  consider  whether,  independently  of  any  contract 
between  the  parties,  the  intestate  nevertheless,  by  reason  of  the  facte 
and  circumstances  disclosed,  made  the  mortgage  debt  his  own,  so  as  to 
render  his  personal  estate  primarily  chargeable  with  its  payment  in 
exoneration  of  the  land.  If  this  was  the  effect  of  the  transactions,  and 
the  land  in  the  hands  of  the  claimant  stood,  as  between  her  and  her 
father,  as  security  merely  for  his  debt,  then  it  may  properly  be  con- 
ceded that  she  would  be  entitled  to  be  reimbursed  out  of  the  intestate's 
estate  for  any  payments  on  the  mortgage  made  to  protect  her  title. 

If  on  the  other  hand,  as  between  her  and  her  father,  the  land  was 
the  primary  fund  for  the  payment  of  the  mortgage,  then  it  would  seem 
to  follow  that  no  recourse  could  be  had  to  his  estate  for  payments  made 
by  the  daughter  thereon.  The  payments  in  that  case  would  be  pay- 
ments made  for  her  own  benefit  upon  a  debt  against  the  land,  the  lia- 
bility of  the  grantor  on  his  covenants  in  his  deed  from  the  mortgagor 
being  secondary  only. 

It  is  the  settled  doctrine  in  equity  that  one  who  purchases  land  sub- 
ject to  a  mortgage  makes  the  land  thereby  the  primary  fund  for  tlie 
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payment  of  the  mortgage  debt.  It  is  otherwise  as  between  mortgagor 
and  mortgagee  when  the  bond  of  the  mortgagor  accompanies  the  mort- 
gage in  the  absence  of  any  statute  regulation.  In  that  case  the  bond 
is  the  principal  thing,  and  the  mortgage  is  the  incident.  The  debt  is 
represented  by  the  bond,  and  the  mortgage  is  collateral  security  for 
the  personal  obligation.  But  on  a  conveyance  by  the  mortgagor,  subject 
to  the  mortgage,  the  plain  meaning  of  the  transaction  between  the  par- 
ties is,  that  the  land  snail  pay  the  mortgage  debt  in  exoneration  of  the 
personal  liability  of  the  mortgagor  on  his  bond,  and  in  equity,  on  such 
a  conveyance,  the  land  is  treated  as  the  principal  debtor,  and  the  mort- 
gagor as  surety  for  the  mortgage  debt.  If  the  deed  in  addition  con- 
tains a  covenant  on  the  part  of  the  grantee  to  pay  the  mortgage,  the 
land  still  remains  the  primary  fund  for  the  payment  of  the  mortgage. 

This  question  was  very  iully  considered  upon  authority  by  the 
chancellor  in  the  case  of  Cumberland  v.  Codrington  —  3  Johns.  Ch.  229; 
6.O.,  8  Am.  Dec.  492  —  and  he  declared  the  result  of  the  authorities 
to  be  that  "  the  mere  covenant  with  the  vendor  to  pay  the  mortgage 
debt  does  not  shift  the  charge  from  the  fund  primarily  liable."  This 
is  in  accordance  also  tfith  the  real  intent  oi  the  transaction.  The 
essential  purpose  of  such  a  covenant  is  to  indemnify  the  mortgagor 
agaiist  the  contingency  that  the  land  may  not  bring  enough  to  pay  the 
mortgage  debt  and  thereby  leave  him  exposed  to  a  claim  for  a  deficiency. 
Rduey  v.  Heed,  9  Paige,  451. 

Although  the  covenant  may  be  in  the  form  of  $  direct  undertaking 
to  pay  the  mortgage  debt,  and  not  a  mere  covenant  of  indemnity,  yet 
that  is  its  essential  character.  The  covenant  is  treated  as  an  additional 
security  for  the  mortgage  debt,  and  inures  as  a  promise  to  the  mort- 
gagee, yet  it  is  settled  that  it  will  support  an  action  by  the  mortgagee 
only  when  the  immediate  grantor  of  the  covenantor  is  himself  liable 
for  the  mortgage  debt.  King  v.  Whitley ',  10  Paige,  465 ;  Vrooman  v. 
Turner,  69  N.  Y.  280;  s.  o.,  25  Am.  Eep.  195. 

In  HdUey  v.  Heed,  the  grantor  of  premises  subject  to  a  mortgage 
which  was  assumed  by  the  grantee,  before  making  any  payment  thereon, 
brought  an  action  against  the  covenantor  on  the  covenant  of  assump- 
tion, and  recovered  nominal  damages  only.  He  afterward  paid  the 
mortgage  and  claimed  the  amount  of  the  payment  from  the  estate  of 
his  grantee.  It  was  insisted  that  the  former  judgment  was  a  bar,  as 
the  claimant  might  have  recovered  the  whole  amount  of  the  mortgage 
in  that  action.  But  the  point  was  overruled,  the  chancellor  holding  that 
until  actual  payment  only  nominal  damages  could  be  recovered.  It  is 
unnecessary  to  inquire  whether  this  would  now  be  regarded  as  a  con- 
trolling authority  on  the  question.  But  even  if  the  grantor  could,  on 
default  of  the  grantee  to  perform  his  covenant  to  pay  the  mortgage, 
recover  the  whole  amount  thereof  without  having  paid  it  himself,  yet 
he  would  be  found  to  apply  the  sum  recovered  in  satisfaction  of  the 
mortgage  debt.  Whichever  view  may  be  taken,  the  fact  remains  that 
indemnity  is  the  primary  purpose  of  such  a  covenant.  Can  it  be 
doubted  that  when  the  grantor  is  not  himself  liable  for  the  mortgage 
debt,  and  has  no  personal  interest,  that  the  covenant  shall  be  per- 
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formed,  he  can  recover  nothing  beyond  nominal  damages  ?  The  giving 
of  a  covenant  by  the  grantee  does  not  work  a  novation  of  the  mortgage 
debt.  It  does  not  make  the  debt  his  own,  except  in  respect  to  the 
estate  —  Butler  v.  Butter,  5  Ves.  534  —  and  his  liability  is  auxiliary, 
and  not  primary. 

We  think,  therefore,  there  can  be  no  doubt  upon  the  authorities  that 
when  Enos  Warren  conveyed  the  mortgaged  premises  to  his  daughter, 
the  land#was  the  primary  fund  for  the  satisfaction  of  the  mortgage. 

The  remaining  question  is,  whether  the  burden  was  shifted  by  the 
circumstances  attending  the  conveyance  to  Mrs.  Wilbur,  rendering  that 
which  before  was  primarily  a  debt  against  the  land,  to  which  his  cove- 
nant was  collateral,  his  personal  debt,  to  which  the  mortgage  was  inci- 
dent. It  was  doubtless  competent  for  the  intestate  upon  a  consider- 
ation to  change  his  position,  and,  as  between  his  daughter  and  himself, 
to  make  himself  the  principal  debtor,  and  the  land  the  secondary  fund 
for  the  payment  of  the  mortgage.  This,  probably,  would  have  been 
the  effect  of  the  covenants  in  his  deed,  except  for  their  invalidity.  It 
is  said  that  the  insertion  of  the  covenants  in  the  deed,  although  not 
enforceable  as  such,  indicate  an  intention  on  the  part  of  the  father  to 
himself  to  pay  the  mortgage.  This  may  be  true.  The  circumstances 
do  indicate  an  intention  on  the  part  of  the  grantor  to  give  the  land  to 
his  daughter  free  from  incumbrance.  But  this  intention  was  never 
effectuated.  The  father  died  leaving  the  mortgage  unpaid.  The  ques- 
tion is,  whether  the  existence  of  this  unexecuted  intention  is  sufficient 
in  law  or  equity  to  shift  the  primary  burden  of  the  mortgage  debt  from  ' 
the  land,  and  put  it  upon  the  father's  estate.  To  hold  this  would,  we 
think,  be  introducing  a  dangerous  doctrine,  which,  so  far  as  we  know, 
has  no  sanction  in  the  law.  The  father  incurred  no  legal  or  equitable 
obligation  to  pay  the  mortgage  in  exoneration  of  the  land.  The 
daughter  took  the  land  charged  with  the  mortgage,  and  if  she  pays  it 
out  of  her  own  means  nothing  is  taken  from  her  which  her  father  had 
given  her.  If,  bn  the  other  hand,  the  estate  of  the  father  is  compelled 
to  pay  the  mortgage,  she  in  effect  is  enabled  to  perfect  an  unexecuted 
gift,  to  the  prejudice  of  others  interested  in  the  estate.  It  may  be 
admitted  that  in  a  loose  sense  there  is  an  equity  that  her  father's  inten- 
tion should  be  carried  out,  but  an  intention,  not  moved  by  any  consid- 
eration recognized  by  the  law  as  sufficient  to  create  an  enforceable  obli- 
fation,  is  not,  we  think,  sufficient  to  change  the  natural  order  of  ba- 
ility  as  between  the  real  and  personal  estate,  in  respect  to  an  obligation 
which,  when  created,  was  secondary  and  not  primary.  The  intention 
of  the  father  rested  in  intention  merely  because  no  effectual  act  was  done 
in  execution  of  it. 

The  case  of  Cole  v.  Malcolm,  66  N.  Y.  363,  is  not  in  point.  There 
lands  conveyed  by  a  husband  to  his  wife,  without  consideration,  were 
subsequently  subjected  to  a  charge  in  favor  of  creditors,  which  the 
heirs  of  the  wife  were  compelled  to  pay,  and  the  court  held  they  were 
entitled  to  be  subrogated  to  the  claim  of  the  creditors  against  the  hus- 
band. In  that  case  there  was  a  gift  of  land  unincumbered  without 
actual  fraud,  perfected  by  a  conveyance,  and  in  effect  a  portion  of  it 
was  subsequently  taken  away  through  a  latent  equity  in  the  creditors  of 
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the  husband.  The  cases  are  quite  dissimilar  and  do  not  rest  on  the 
same  principle. 

These  views  lead  to  a  reversal  of  the  judgment  of  the  general  term,  and 
of  the  decree  of  the  surrogate,  with  costs  to  the  executors  out  of  the  estate* 

All  concur. 

Judgment  reversed. 


Lbrohe,  AppVt,  v.  Brasher,  fieap't.* 

January  18,  1887. 

EriDHircE  —  Personal  Transactions  with  Deceased  Party — Code,  §  829  — 
Power  of  Attorney  —  Transcript  of  Clerk's  Record. 

A  judgment  should  not  be  reversed  for  an  error  in  admitting  evidence  which 
is  so  far  immaterial  that,  if  stricken  out,  it  could  in  no  way  affect  the  result. 

A  transcript  of  a  power  of  attorney,  authorizing  the  conveyance  of  real  estate, 
duly  recorded  in  the  proper  clerk's  office,  may  be  received  in  evidence  as  if  the 
original  was  produced. 

Plaintiff  was  asked  this  question:  "What  was  done  by  you,  excepting,  of 
course,  personal  transactions  or  communication  with  the  deceased  —  defendant's 
testator  —  from  the  time  you  first  commenced  your  labor  down  to  his  death  ? " 
This  was  objected  to  as  incompetent,  and  calling  for  transactions  with  deceased. 
The  objection  was  overruled,  and  the  court  stated  that  what  he  intended  to  rule 
was  that  the  plaintiff  could  not  testify  to  an  employment  or  request  by  the  deceased, 
but  where  that  was  proved  by  other  evidence,  the  party  might  describe  simply  the 
tilings  which  he  did,  provided  such  acts  could  have  been  done  in  the  absence  of 
deceased,  and  without  his  immediate  or  personal  participation.    Held  no  error.  \ 

Appeal  by  the  plaintiff  from  an  order  of  the  general  term,  affirming 
id  order  made  at  the  circuit,  setting  aside  a  verdict  of  $750  in  his 
favor,  and  granting  a  new  trial  on  defendant's  motion,  made  at  the  close 
of  the  trial  upon  the  exceptions. 

0.  A.  Clement,  for  appellants.     Tho8.  E.  Pearsall,  for  respondent. 

Finch,  J.  The  plaintiff  brought  this  action,  claiming  to  recover 
about  $2,600  as  compensation  for  services  rendered  to  the  defendant's 
testator  in  the  character  of  his  agent  and  attorney.  The  contract  of 
employment  was  proved  beyond  all  question,  by  evidence  wholly  uncon- 
tradicted, and  oi  a  kind  open  to  no  criticism.  The  services  rendered 
began  a  few  days  before  January  14,  1880,  on  which  day  the  plaintiff 
collected  a  judgment  of  about  $500,  in  favor  of  Van  Wyck.  On  that 
day  the  latter,  Dy  a  written  instrument,  the  signature  to  which  was 
proven  and  not  questioned,  appointed  plaintiff  his  "attorney  in 
iaet n  for  all  matters  pertaining  to  two  actions  which  were  specified.  That 
the  employment  was  earlier  than  that  is  evident  from  a  letter  of  Van 
Wvck,  dated  December  30,  1879,  in  which  he  speaks  plainly  of  the 
existingrelation.  Other  letters  are  quite  as  decisive,  and  on  the  10th 
day  of  Tebruary,  1880,  Van  Wyck  gave  to  plaintiff  a  general  power  of 
attorney,  covering  substantially  the  transaction  of  all  his  Dusiness. 
The  employment  was  further  proved  by  at  least  one  witness,  who  swore 
to  the  statements  of  the  testator  to  that  effect. 

•Beverrfng,  28  W.  Dig.  850.  ~~  — 

f  See  Stbwabt  Rapaije's  article  on"  Testimony  as  to  Transactions  and  Communica- 
tions with  Deceased  Persons/'  in  88  Alb.  L.  J.  84;  see,  tAao,' Simmons  v.  Havens,  4 
tat  Bep'r,  278;  s.  c,  101  N.  T.  427;  MiOs  v.  Davis,  41  Hnn,  415;  s.  c,  8  N.  Y.  State 
fep'r,  140;  Blaesi  v.  Blaeti,  id.  481 ;  Matter  of  Wilson,  7  East.  Bep'r,  787;  s.  c. ,  8  N.  T. 
State  Bep'r,  018;  Morehouse  v.  Morehouse,  41  Hnn,  146;  a.  c,  8  N.T.  State  Bep'r,  790. 
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The  general  character  of  the  services  contracted  for  and  rendered 
was  ako  shown  by  evidence  outside  of  any  thing  which  fell  from  the 
plaintiff.  The  property  of  the  testator  had  been  taken  from  him  on 
account  of  his  intemperate  habits  and  placed  in  the  hands  of  a  com- 
mittee. Van  Wyck  had  become  restored  to  health  and  capacity,  and 
entitled  to  receive  back  and  manage  his  property.  The  committee  had 
placed  the  estate  in  the  hands  of  Morris  &  Pearsall,  his  attorneys,  and 
in  a  letter  dated  February  twenty-seventh,  Van  Wyck  notifies  plaintiff  » 
that  they  had  agreed  to  deliver  the  papers  if  he,  Van  Wyck,  would  call 
for  them,  and  adds :  "  I  shall  not  go,  and  so  shall  answer.  They  shall 
settle  with  you  alone."  That  they  did  so  settle  the  defendant  himself 
proved.  The  amount  of  property  thus  delivered  over  waB  about 
$ 28,000.  The  defendant  also  proved  the  payment  of  the  Walsh  mort- 
gage of  $5,500,  and  the  interest  upon  it,  to  plaintiff.  There  was  thug 
clear  evidence  of  the  employment  and  the  general  nature  of  the  services 
rendered  outside  of  any  testimony  given  by  the  plaintiff  in  his  own 
behalf.  A  verdict  was  rendered  in  his  favor  for  $750,  or  about  one- 
quarter  of  his  claim.  A  motion  was  made  upon  the  minutes  and  the 
exceptions  taken  to  set  aside  the  verdict  and  for  a  new  trial,  which  was 
granted  upon  two  grounds  relating  to  the  admission  of  evidence.  On 
appeal  the  general  term  affirmed  the  order,  but  for  other  and  different 
reasons. 

The  trial  judge  specified  two  such  errors  as  the  ground  of  his  action. 
On  the  hearing,  after  the  plaintiff  had  described  the  work  he  had  done, 
he  was  asked  if  he  had  been  paid  for  it.  To  this  inquiry  the  defendant 
objected  as  involving  a  personal  transaction  with  the  deceased.  The 
objection  was  overruled,  an  exception  taken,  and  the  witness  answered, 
"  no."  The  answer  negatived  a  personal  transaction  with  the  testator 
and  was  equivalent  to  a  declaration  that  neither  the  deceased  nor  his 
administrator  with  the  will  annexed  had  paid  for  the  services  rendered. 
But  while  the  objection  was  a  good  one  the  evidence  was  wholly 
immaterial.  The  plaintiff  was  not  required  to  prove  the  negative,  and 
payment  was  an  affirmative  defense,  the  burden  of  establishing  which 
was  upon  the  defendant.  No  evidence  in  that  direction  was  offered  or 
given,  and  striking  out  the  inadmissible  answer  would  in  no  possible 
respect  affect  the  result  reached.  We  ought  not  to  reverse  a  judgment 
on  so  narrow  a  ground. 

The  trial  judge  further  held  that  it  was  error  to  admit  the  transcript 
from  the  register's  office  of  New  York  of  Van  Wyck's  power  of  attor- 
ney. When  first  offered  it  was  objected  to  as  secondary  evidence  and 
as  no  proof  of  the  original.  The  court  said :  "  It  is  no  proof  that  Van 
Wyck  executed  it ;  it  is  simply  proof  that  a  paper  of  this  kind  is  on 
record; "  and  thereupon  overruled  the  objection,  and  defendant  excepted. 
The  plaintiff  then  testified,  without  objection,  that  he  had  had  the  original 
in  his  possession  but  had  lost  it,  and  on  a  careful  search  had  been  unable 
to  find  it.  At  a  later  period  of  the  case  the  power  of  attorney  was  read 
in  evidence  against  an  objection  that  there  was  no  proof  that  Van 
Wyck  ever  executed  it,  and  the  paper  was  incompetent.  jBj  the  Revised 
Statutes — vol.  3,  6th  ed.,  p.  1151  §  73 — a  power  of  attorney  authorizing, 
as  did  the  one  in  question,  the  conveyance  of  real  estate,  may  be  recorded 
in  the  clerk's  office  of  any  county  in  which  the  land  affected  is  situate,, 
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and  the  record  be  received  in  evidence  -with  like  effect  as  a  conveyance, 
Mv  first  impression  was  that  there  was  not  sufficient  proof  that  Van 
Wyck  ownea  land  «ituated  in  New  York  county,  but  a  careful  reading 
of  the  evidence  shows  that  while  the  proof  was  not  direct  and  pointed 
there  is  an  abundance  of  it  from  which  the  natural  and  necessary  infer- 
ence of  such  locality  follows.  The  Code  provides  — section  933  —  that 
a  transcript  from  a  record  kept  "  pursuant  to  law"  in  a  public  office  of 
the  State  whose  incumbent  has  an  official  seal,  when  properly  certified 
by  the  officer  is  evidence  as  if  the  original  was  produced.  Under  these 
provisions  the  transcript  was  properly  received  in  evidence. 

The  general  term  in  affirming  the  order  for  a  new  trial  placed  no  reli- 
ance upon  the  objections  thus  considered,  but  rested  its  action  upon  the 
much  more  serious  ground  that  the  plaintiff  was  permitted  to  state  in 
detail  the  services  he  rendered  in  the  face  of  an  objection  that  such 
proof  involved  a  personal  transaction  with  the  deceased.  The  trial 
judge  stated  distinctly  and  carefully  what  he  intended  to  rule.  He  said 
the  plaintiff  could  not  testify  to  an  employment  or  request,  but  where 
that  was  proved  by  other  evidence,  the  party  might  describe  simply  the 
things  which  he  did,  provided  such  acts  could  have  been  done  in  the 
absence  of  deceased  and  without  his  immediate  or  personal  participation. 
Acting  upon  this  basis  the  court  excluded  all  evidence  of  visits  to  Van 
Wyck's  residence  or  of  facts  which  Van  Wyck,  if  living,  could  have 
directly  contradicted  by  his  own  oath,  and  limited  the  proof  to  inde- 
pendent facts.  These  were  that  plaintiff  collected  the  Erce  judgment, 
the  Walsh  mortgage  and  the  assets  in  the  hands  of  the  committee,  and 
to  effect  those  results  made  certain  calls  upon  the  committee  and  his 
attorneys,  and  examinations  of  records  in  other  counties.  The  only 
objection  taken  was  a  jgeneral  one  to  the  question  with  which  the  inquiry 
began,  and  that  question  was*4  what  was  done  by  you,  excepting  of 
coarse  personal  transactions  or  communications  with  the  deceased,  Mr. 
Van  Wyck,  from  the  time  you  first  commenced  your  labor  down  to  his 
death  1 "  The  objections  were  thus  phrased ;  "  as  incompetent  and 
calling  for  transactions  with  deceased.  The  question  was  proper  in 
form.  It  called  for  no  objectionable  proof,  and  if  any  was  proffered 
under  it  the  defendant's  duty  was  to  ooject  specifically  and  move  to 
strike  out  so  much  of  the  answer  as  exceeded  the  legitimate  scope  of 
the  inquiry.     Nothing  of  this  kind  actually  and  in  terms  occurred. 

The  only  further  objection  taken  to  the  evidence,  under  the  pro- 
vision of  the  Code,  was  to  the  inquiry  "how  much  time"  his  detailed 
services  occupied.  At  the  close  of  the  case  there  was  an  exception  to 
the  charge  to  the  jury,  in  which  the  judge  explained  the  reasons  why 
he  permitted  the  plaintiff  to  testify  to  what  he  did.  Whether  those 
reasons  were  sufficient,  or,  in  all  respects,  correct,  was  immaterial. 
The  sole  question  was  whether  any  of  the  evidence  objected  to,  and 
admitted,  was  competent  under  the  Code.  Some  of  it,  we  think,  was. 
Possibly  one  objection  might  be  treated  as  a  motion  to  strike  out  an 
answer.  To  the  inquiry  proper,  in  form,  because  excluding  personal 
transactions  or  communications,  the  witness  said :  "  I  went  to  Morris 
&  PearsalPs  office,  and  got  the  papers  in  the  case  of  Van  Wyck,  by 
committee  against  Ostermeyer  and  Bracker,  and  went  to  Albany  to 
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prepare  the  case  with  Judge  Hand  for  the  court  of  appeals."  The 
record  adds:  "Objection  to  this  evidence  renewed"  "as  calling  for 
a  transaction  with  the  deceased."  If  we  indulge  in  the  latitude  of 
treating  this,  which  is  the  sole  specific  objection  taken,  as  fairly  equiva- 
lent to  a  motion  to  strike  out,  we  are  still  of  opinion  that  the  two  facts 
related  were  independent  facts,  in  which  the  deceased  was  not  person- 
ally a  participator,  and  which,  if  living,  he  could  not  for  that  reason 
have  contradicted.  They  might  have  been  done  without  his  authority 
or  knowledge,  as  were  some  other  acts  of  the  plaintiff,  and  did  not 
necessarily  involve  a  personal  transaction  with  him.  When  that 
inquiry  arose  by  reason  of  his  employment,  or  request,  the  mouth  of 
the  witness  was  closed.  If  that  employment,  or  request,  in  any  man- 
ner, or  to  any  extent,  rested  upon  an  inference  drawn  from  the  charac- 
ter of  the  facts  done,  the  evidence  would  be  incompetent.  But  no  such 
error  was  committed.  The  jury  were  expressly  warned  against  it,  and 
told  "  before  you  can  find  the  fact  of  the  employment,  you  must  be 
satisfied  of  it  by  testimony  other  than  his  own.  On  this  state  of  the 
record  we  think  the  ruling  at  the  trial  was  not  erroneous,  and  especially 
for  the  reason  that  the  facts  specifically  challenged  were  substantially 
proved  by  the  deceased's  own  written  communications. 

The  general  term  intimated  a  doubt  whether  defendant's  counter- 
claim was  not  erroneously  excluded.  The  court  admitted  the  facts  as 
a  defense,  and  excluded  them  as  a  counter-claim,  and  with  this  ruling 
the  defendant  seems  to  have  been  contented,  for  he  took  no.  exception. 

The  orders  appealed  from  should  be  reversed,  and  the  judgment  for 
plaintiff  ordered  on  the  verdict,  with  costs. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Orders  reversed. 


Armstrong,  HespHj  v.  MoKelvby,  AppVt* 

January  18,  1887. 

Will— Legatees  Electing  to  take  Land  —  Code,  §  1848. 

Legatees  of  proceeds  arising  from  the  sale  of  real  estate  may  eleot>no  other  rights 
intervening  or  being  prejudiced  thereby,  to  take  the  land  itself;  and  an  election 
is  established  in  taking  possession  of  the  land  as  their  own.  Although  such 
election  does  not  divest  the  naked  legal  title  of  the  heirs  at  law,  still  it  vests  the 
equitable  ownership,  and  the  legatees  may  at  any  time  require  and  compel  a 
transfer  of  the  formal  title. 

Section  1843,  Code  of  Civil  Procedure,  which  provides  that  devisees  are 
liable  "  to  the  extent  of  the  estate,  interest,  and  right  in  the  real  property  which 
descended  to  them  from,  or  was  effectually  devised  to  them  by,  the  decedent," 
does  not  require, as  a  condition  of  liability,  that  the  legal  title  shall  have  passed. 
The  doctrine  of  equitable  set-off  will  be  exerted  only  in  a  case  where  the  equity 
invoked  is  entirely  clear  and  certain. 

Appeal  from  judgment  of  general  term,  fifth  department,  affirming 
a  judgment  entered  on  the  report  of  a  referee. 

James  Wbody  for  appellant.    J.  B.  Adams,  for  respondent. 

Finch,  J.     The  opinion  of  the  general  term  npon  an  appeal  to  that 
tribunal  is  an  adequate  and  accurate  solution  of  the  questions  involved, 

•Affirming  89  Hun,  318. 
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and  leaves  for  us  only  the  duty  of  testing  the  criticism  with  which  it 
is  assailed.  The  argument  against  it  in  the  end  comes  down  to  a  single 
point  which  challenges  the  proof  relied  upon  to  establish  a  reconver- 
sion of  the  personal  estate  into  land.  It  begins  with  the  proposition 
that  the  will  of  the  testator  gave  to  the  defendants  the  price  or  pro- 
ceeds of  the  real  estate,  effecting  an  equitable  conversion,  and  the  legal 
f  title  to  the  land  descended  meanwhile  to  the  heirs  at  law  who  are  not 
identical  with  the  legatees  ;  and  that  the  sale  by  the  executor  when  set 
aside  by  the  court  simply  restored  the  statu  quo,  and  the  judgment 
rendered,  so  far  as  it  went  beyond  that  relief,  was  outside  of  the  issue 
and  bound  nobody  as  a  record,  or  by  way  of  estoppel. 

The  argument  then,  assuming  that  the  legal  title  remains  yet  in  the 
heirs  at  law,  denies  that  the  legatees  have  received  either  the  price  of 
the  land  or  the  land  itself,  and  so  insists  that  the  necessary  facts  were 
not  proven  to  establish  a  liability  to  the  creditor.  It  is  at  this  point 
that  collision  with  the  opinion  of  the  general  term  for  the  first  time 
begins,  since  that  opinion  distinctly  concedes  the  descent  of  the  legal 
title  to  the  heirs  at  law,  and  does  not  hold  that  the  judgment,  in  so  far 
as  it  decrees  a  reconversion  into  land  and  a  title  to  that  land  in  the 
defendants,  is  binding  upon  them  to  its  full  extent,  either  by  its  direct 
force,  or  by  way  of  estoppel.  It  uses  it  in  another  manner  and  for  a 
different  purpose.  It  assumes,  with  entire  accuracy,  that  the  provisions 
referred  to  were  inserted  in  the  judgment  at  the  request  and  by  the 
procurement  and  with  the  full  assent  of  the  defendants,  and  established 
their  choice  and  election  to  avoid  a  sale  and  take  their  legacies  in 
the  land  itself  instead  of  the  proceeds  when  they  took  possession 
of  the  property  as  their  own  and  in  accordance  witfi  the  terms  of  the 
judgment.  This  they  were  at  liberty  to  do,  no  other  rights  intervening 
or  being  prejudiced  by  the  act.  Hetzel  v.  Barber,  69  N.  Y.  11; 
Prentice  v.  Janeen,  79  id.  480.  It  may  very  well  be  that  while 
this  reconversion  changed  the  defendants  from  legatees  of  money  to 
devisees  of  land,  the  change  did  not  divest  the  heirs  at  law  of  their 
legal  title,  and  ipso  facto  transfer  that  title  to  the  defendants,  as  might 
easily  be  held  where  the  devisees  and  heirs  at  law  were  absolutely 
identical.  But  that  inquiry  need  not  be  pursued.  The  legal  title 
which  descended  was  purely  formal,  utterly  barren  and  naked,  and  the 
effect  of  defendants'  election  was,  at  least,  to  vest  in  them  the  equitable 
ownership  of  and  the  entire  beneficial  interest  in  the  land,  and  enable 
them  at  any  moment  to  require  and  compel  from  the  holders  of  the 
formal  title  its  complete  transfer.  The  provisions  of  the  Code  under 
which  the  liability  of  devisees  arises  —  §  1843  —  do  not  require  as  a 
condition  that  the  legal  title  shall  have  passed.  Such  devisees  are 
made  liable  "  to  the  extent  of  the  estate,  interest  and  right  in  the  real 
property  which  descended  to  them  from,  or  was  effectually  devised  to 
them  by,  the  decedent."  There  was  such  effectual  devise  to  them  of  the 
entire  beneficial  interest  in  the  land  if  they  chose  so  to  accept  it.  The 
donor  must  be  understood  to  have  given  them  that  option  —  Heted  v. 
Barber,  supra — and  they  were  at  liberty  to  take  and  could  do  so 
effectually  in  the  character  of  devisees.  The  real  assault,  therefore, 
upon  the  general  term  opinion  respects  the  proof  of  that  election,  and 
Vol.  IX,— 55 
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is  in  the  main  concentrated  upon  the  assertion  that  the  defendants  had 
not  taken  possession  of  the  land  after  the  judgment  and  as  the  owners 
which  that  judgment  declared  them  to  be,  and  that  the  finding  of  the 
referee  to  that  effect  was  entirely  without  evidence  to  support  it.  But 
the  fact  was  admitted  by  the  pleadings,  and  not  a  controverted  issue. 
The  complaint  alleged  "  that  after  the  entry  of  said  judgment,  as  afore- 
said, the  defendants  in  this  action  entered  into  possession  of  the  afore- 
said real  estate,  by  themselves,  their  agents  or  lessees,  and  have  ever 
since  continued  in  such  possession,  and  that  they  are  still  the  owners  of 
such  real  estate  as  such  devisees  thereof  as  aforesaid."  The  answer 
discloses  no  denial  of  the  allegation.  It  asserts  only  that  when  the 
action  was  commenced  u  one  Andrew  McKelvey  was  m  the  possession 
and  occupancy  of  the  said  real  estate  .  .  .  under  and  by  virtue  of 
a  lease  made  and  executed  to  him  by  the  said  Robert  Smith  in  his  life- 
time ;  that  the  term  created  by  said  lease  expired  on  the  1st  day  of  April, 
1875 ;  that  since  the  expiration  of  said  lease,  the  defendants,  Jennie 
McKelvey  and  Esther  McKelvey^  have  lived  on  the  said  premises." 
The  answer  further  "admits  the  allegations  in  Baid  complaint  con- 
tained, which  are  consistent  with  the  allegations  herein  con- 
tained in  the  first  and  second  subdivisions  of  this  answer."  And  so 
the  averment  of  the  complaint  stands  not  only  without  denial  but 
affirmatively  admitted,  for  the  alleged  lease  of  McKelvey  is  said  to 
have  ended  an  April,  1875,  and  the  judgment  and  entry  of  defendants 
did  not  occur  until  the  next  year.  On  the  main  question  in  the  case, 
therefore,  we  are  unable  to  see  that  the  general  term  opinion  has  been, 
in  any  respect,  justly  criticised. 

Objection  is  made  to  the  apportionment  among  the  devisees,  which 
added  to  the  share  of  two  of  them  the  proportionate  part  of  legacies 
given  to  them  in  excess  of  their  co  tenants.  The  consequent  differ- 
ence is  so  small  as  to  be  almost  trifling,  but  it  seems  to  us  a  sufficient 
answer  that  having  chosen  to  take  their  entire  legacies  in  land  they 
became  liable,  under  the  statute,  to  the  extent  awarded  so  far  as 
creditors  were  concerned,  whatever  may  be  their  equities  as  against 
their  co-tenants  upon  a  partition. 

A  final  claim  is  made  that  the  courts  below  erred  in  not  allowing  an 
equitable  offset  founded  upon  the  proof  as  to  the  delivery  to  Pridmore 
for  safe-keeping  of  his  own  notes,  payable  to  the  testator,  and  of  cer- 
tain amounts  of  money  belonging  to  him.  It  is  not  claimed  that  these 
items  could  be  allowed  as  a  legal  offset  or  counter-claim,  but  that  the 
court  upon  principles  of  natural  equity  may  use  them  in  reduction  of 
plaintiffs  demand.  That  power  should  be  very  cautiously  exerted 
and  only  in  a  case  where  the  equity  invoked  is  entirely  free,  clear  and 
certain.  It  is  never  justified  save  where  other  remedies  are  impossible 
and  where  the  demand  allowed  is  put  beyond  reasonable  doubt.  In 
the  present  case  we  do  not  even  know  that  the  plaintiff's  notes  were 
due  and  payable  or  drew  interest.  If  not,  there  is  no  equity  in  lessen- 
ing his  term  of  credit  and  compelling  him  to  pay  in  advance  of  his 
contract.  Lindsay  v.  Jackson,  2  Paige,  585.  It  does  not  appear  that 
the  money  deposited  has  ever  been  demanded,  or  that  Pridmore  is 
insolvent,  or  tnat  his  debt,  if  it  be  one,  may  not  be  recovered.     The 
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facte  shown  raise  rather  a  reasonable  suspicion  of  a  right  than  clear 
and  controlling  proof  of  its  existence.  It  is  not  to  such  a  case  that 
the  doctrine  of  natural  equity  should  be  applied. 

The  judgment  should  be  affirmed,  with  costs. 

AD  concur. 

Judgment  affirmed. 

Gilbert,  AppPt,  v.  Thayer,  Respft* 

January  18,  1887. 

An  order  made  by  a  surrogate,  which  adjudges  against  denial  that  there  are 
assets,  and  directs  an  administrator  to  render  an  account  of  the  proceeds  arising 
from  a  sale  by  him  of  real  estate  affects  a  substantial  right  —  Code  Civ.  Pro., 
§  2670 — and  is  appealable  to  the  general  term. 

When  the  mortgage  of  a  third  person  has  been  assigned  by  the  mortgagee  as 
collateral  security  for  his  own  debt,  the  foreclosure  of  the  mortgage  by  the 
assignee  and  his  purchase  at  the  sale,  as  against  the  assignor,  assuming  that  the 
assignor's  equity  of  redemption  has  not  been  foreclosed  by  making  him  a  party, 
works  no  other  result  than  to  substitute  the  land  for  the  mortgage  in  the  hands 
of  the  assignee,  and  leaves  it  subject  to  the  assignor's  rights  by  payment  of  the 
debt  to  reclaim  and  hold  the  property  discharged  of  the  assignee's  lien. 

In  such  case  the  rights  of  the  assignor  attach  to  the  land  if  the  assignee 
becomes  a  purchaser,  and  to  the  purchase-money  if  the  title  goes  to  a  stranger. 

The  doctrine  that  merger  will  never  be  allowed  against  the  interest  of  parties 
or  their  obvious  intention,  or  when  two  estates  are  held  in  different  rights, 
reaffirmed. 

Appeal  from  order  of  general  term,  fifth  department,  reversing  an 
order  of  the  surrogate  of  Ontario  county,  directing  defendant  to  ac- 
count as  administrator  for  the  proceeds  arising  from  the  sale  of  real 
estate. 

K  G.  Lapham,  for  appellant.     W.  F.  Cogswell,  for  respondent. 

Finch,  J.  The  order  of  the  surrogate  directing  the  defendant  to 
account  for  the  proceeds  of  the  land  in  controversy  was  appealable  to  the 
general  term,  and  that  tribunal  did  not  err  in  reversing  the  judgment 
instead  of  dismissing  the  appeal.  Such  an  appeal  is  permitted  where 
the  order  "aifects  a  substantial  right.' '  Code  Ci v.  Pro.,  §  2570.  It  need 
not  be  a  "final"  order  as  becomes  an  essential  inauiry  when  the  jurisdic- 
tion of  this  court  is  invoked  —  In  re  Ralsey,  93  N.  1  48  —  but  whether 
such  or  not  is  subject  to  review  by  the  general  term,  if  it  involves  a 
substantial  right.  That  was  the  character  of  the  order  appealed  from. 
It  went  beyond  a  mere  direction  to  account  where  assets  are  admitted, 
and  their  amount  is  the  sole  controversy,  and  adjudged  against  the 
defendant's  denial  that  there  were  assets,  and  settled  the  only  substantial 
point  of  the  litigation,  except  the  amount  of  damages  to  be  awarded. 
In  Fleeter  v.  Shepherd,  26  Hun,  183;  92  N.  Y.  251,  there  was  an  order 
to  account,  which  the  general  term  reversed,  and  which  we  deemed 
appealable.  That  order  determined  the  disputed  right  of  the  petitioner 
under  the  will,  and  so  involved  a  substantial  right  of  each  party  to  the 
controversy. 

The  main  question  involved  in  the  appeal  was  carefully  considered 
by  the  general  term,  and,  but  for  its  interest  and  importance  and  the 
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alleged  doubt  clouding  the  opinions  of  this  court  upon  the  subject, 
might  justly  be  allowed  to  rest  upon  the  argument  which  prevailed 
with  that  tribunal.  It  is  quite  necessary,  at  the  outset,  to  clear  the  facts 
of  a  possible  ambiguity.  The  contention  of  the  appellants  depends 
largely  upon  the  theory  that  Gilbert  stood  as  creditor  of  the  Little  Falls 
Company  for  a  loan  01  $1,000,  secured  by  a  mortgage  of  that  company 
upon  the  land  in  controversy,  and  Thayer  was  simply  a  guarantor  of 
that  loan,  in  consideration  of  a  certain  proportion  of  a  large  rate  of 
interest  agreed  to  be  paid.  If  that  was  the  conceded  situation,  it  is  not 
impossible  that  the  doctrine  of  subrogation  might  reach  far  enough  to 
leave  us  still  confronting  the  question  principally  discussed,  but  we 
need  not  pursue  that  inquiry  since  we  are  thoroughly  satisfied  that  the 
case  must  stand  upon  a  different  relation  of  the  parties  which  was 
deliberately  fixed  and  chosen  by  themselves. 

Three  persons,  Gideon  Pitts,  Perez  K.  Pitts  and  Edwin  Gilbert,  the 
defendant's  intestate,  loaned  to  George  Thayer,  the  defendant,  $3,000, 
taking  his  two  notes,  one  for  $1,000,  dated  October  1,  1859,  payable  in 
two  years,  with  interest,  and  one  for  $2,000,  dated  November  1,  1859, 
payable  in  three  years  from  date,  with  interest.  It  is  undoubtedly  true 
that  Thayer  borrowed  this  money  to  lend  it  in  turn  to  the  Little  Falls 
Company.  He  had  made  application  for  a  loan  to  that  corporation 
which  the  lenders  had  refused,  but  at  the  same  time  intimating  a 
willingness  to  take  him  as  their  debtor  for  the  amount.  This 
fact  the  surrogate  expresses  in  his  second  finding  in  a  somewhat  ambigu- 
ous form,  but  not  at  all  inconsistent  with  the  further  facts  which  he 
finds  and  with  the  papers  executed  to  carry  out  the  arrangement.  The 
original  proposition  for  a  loan  to  the  company  was  for  $5,000.  This, 
the  surrogate  says,  was  refused,  but  he  adds  that  the  lenders  "  were 
willing  to  loan  the  sum  of  $3,000,  provided  the  said  Thayer  would 
guarantee  or  become  responsible  for  the  same.  How  that  responsibility 
was  to  be  assumed,  or  what  form  it  should  take,  the  surrogate  does  not 
determine,  except  as  he  finds  the  form  that  it  did  take,  and  that  form 
is  a  direct  loan  to  Thayer  in  the  first  instance,  making  him  the  primary 
and  sole  debtor  to  the  lenders,  and  leaving  him  to  deal  with  the  corpo- 
ration as  he  pleased,  save  that  the  finding  may  leave  room  for  a  possible 
inference  that  if  Thayer  secured  on  his  loan  to  the  corporation  an 
interest  of  fifteen  per  cent,  he  should  allow  to  the  lenders  an  interest  of 
ten  per  cent.  The  defendant  made  such  loan  and  took  from  the  Little 
Falls  Company  their  notes  corresponding  with  those  given  by  Thayer 
to  his  creditors  in  dates  and  amounts  and  periods  of  maturity,  but  pro- 
viding for  interest  at  fifteen  per  cent,  payable  semi-annually.  Tnese 
notes  were  secured  by  the  company's  mortgage  to  Thayer  of  their  real 
estate  on  the  east  side  of  the  river,  dated  two  days  earlier  than  the  date  of 
the  October  note.  There  the  matter  rested,  with  the  rights  and  relations 
of  the  parties  thus  fixed,  for  a  period  of  more  than  four  months.  On 
the  4th  of  February,  1860,  Thayer  assigned  his  notes  and  mortgage 
against  the  company  to  his  lenders  as  collateral  security  for  his  own 
debt  to  them.  The  assignment  is  in  writing,  and  is  proved  to  have 
been  prepared  by  Gilbert  and  written  by  him.  There  is  no  room  for  mis- 
understanding the  fact  it  establishes.  It  recites  the  debt  of  Thayer  to  the 
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original  lenders,  describing  by  dates  and  amounts  the  notes  he  had 
given  and  transfers  as  security  for  that  debt  the  mortgage  and  notes  of 
the  company,  expressly  providing  that  on  payment  of  his  own  notes 
the  assignment  snould  be  void  and  of  "none  effect."  It  is  not  possible 
in  the  fece  of  this  deliberate  instrument,  in  the  handwriting  of  Gilbert 
himself,  to  transform  the  declared  relation  into  a  primary  indebtedness 
of  the  corporation  to  him  and  his  associates,  simply  guaranteed  by 
Thayer;  and  there  is  no  eauity  in  this  claim  which  has  slept  for  almost 
a  quarter  of  a  century  until  changing  values  have  given  it  great  value, 
such  as  to  justify  a  struggle  to  turn  it  into  something  different  from 
the  form  which  it  deliberately  assumed. 

In  May,  1861,  Gilbert  died  and  Thayer  and  the  widow  became 
administrators  of  his  estate.  In  the  inventory  which  they  filed  no 
mention  is  made  of  the  Little  Falls  Company's  notes  and  mortgage, 
but  the  debt  of  Thayer  to  Gilbert  is  included.  In  the  original  loan  of 
$3,000,  each  of  the  three  parties  furnished  one-third  and  Thayer's  debt 
to  the  amount  of  $1,000  was  the  property  of  Gilbert.  We  nnd  in  the 
inventory  accordingly  one-third  oi  the  note  of  October,  1859,  and  one- 
third  of  that  of  November,  1859,  credited  to  the  estate  as  assets  and 
due  to  the  estate  from  Thayer.  There  was  a  third  note  of  earlier  date 
for  $224.09  inventoried  as  due  from  him.  The  final  settlement  of  the 
accounts  shows  that  all  three  notes  were  paid  to  the  estate,  the  one  last 
mentioned  in  1862,  and  the  other  two  May  30,  1863.  Soon  after  the 
death  of  Gilbert  the  Little  Falls  Company  gave  to  Thayer  another 
mortgage,  but  upon  its  property  on  the  west  side  of  the  river,  dated 
November  26,  1861,  and  conditioned  to  secure  the  payment  of 
$1,000  in  one  year  with  interest  at  twelve  per  cent,  payable  semi- 
annually. The  consideration  of  this  mortgage  was  a  new  loan  to  the 
company  by  Thayer  to  about  one-half  of  the  amount,  the  remaining 
half  securing  arrears  of  interest  on  the  existing  debt  to  him,  and  this, 
the  west  side  mortgage,  was  assigned  to  the  three  creditors  of  Thayer 
as  collateral  security  for  his  debt  to  them  precisely  in  the  same  manner 
as  the  first  or  east  side  mortgage.  These  transfers  in  legal  effect  were 
each  a  mortgage  of  a  mortgage  or  a  pledge  of  a  mortgage.  The 
assignees  got  only  a  defeasible  title,  subject  to  destruction  by  the  pay- 
ment of  the  debt  at  any  time  before  the  rights  of  the  assignor  were 
foreclosed  or  extinguished.  Both  mortgages  were  foreclosed,  and  on  a 
sale  the  lands  were  purchased  by  the  administrators  of  Gilbert.  The 
second  or  west  side  mortgage  was  foreclosed  by  advertisement,  the  two 
Pitts  and  the  representatives  of  Gilbert  appearing  as  mortgagees,  the 
sale  taking  place  February  16,  1863,  and  under  the  law  of  Minnesota 
one  year  thereafter  being  allowed  for  redemption  by  the  mortgagor,  in 
default  of  which  the  equity  became  extinct.  The  east  side  mortgage 
was  foreclosed  by  a  suit  in  equity  in  the  name  of  the  Pitts  as  plaintitts 
to  whom  for  convenience  the  right  of  the  estate  had  been  transferred, 
but  to  neither  foreclosure  was  Thayer  a  party  in  his  individual  charac- 
ter. In  the  equity  suit  he  was  not  a  party  in  any  capacity,  and  in  the 
foreclosure  by  advertisement  he  is  affected  no  further  than  his  action 
as  a  foreclosing  mortgagee  as  administrator  of  the  Gilbert  estate  would 
involve. 
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The  property  now  in  controversy  is  that  covered  by  the  6econd 
or  west  side  mortgage,  and  after  the  payment  by  Thayer  of  his 
debt  to  the  estate,  was  conveyed  by  him  as  administrator  and  by  Mrs. 
Gilbert  as  administratrix  to  a  third  person,  who  in  turn  conveyed  it  to 
Thayer,  who  has  since  sold  it  for  large  sums.  Are  those  proceeds  his 
own,  or  do  they  constitute  assets  in  his  hands  belonging  to  the  estate 
of  Gilbert? 

Necessarily  they  must  belong  to  either  the  assignor  or  assignee,  for 
by  the  foreclosure  the  equity  of  the  mortgagor  was  effectually  cut  off 
and  destroyed.  The  claim  of  the  assignee  is  founded  upon  the  pur- 
chase under  that  foreclosure  by  the  administrators  of  Gilbert,  and  is 
that  an  absolute  title  passed  to  the  estate  which  was  not  and  could  not 
be  transferred  by  the  deeds  to  Thayer,  and  so  the  lands  are  to  be 
treated  as  personal  assets  and  accounted  for  to  the  next  of  kin. 

Two  cases  have  substantially  determined  as  the  doctrine  of  this  court, 
that  where  the  mortgage  of  a  third  person  has  been  assigned  by  the 
mortgagee  as  collateral  security  for  his  own  debt,  the  foreclosure  of 
that  mortgage  by  the  assignee  and  his  purchase  at  the  sale,  as  against 
the  assignor,  work  no  other  result  than  to  substitute  the  land  for  the 
mortgage  in  the  hands  of  the  assignee,  and  to  leave  it  subject  to  the 
assignors  right  by  payment  of  the  debt  to  reclaim  and  hold  his 
own  property  discharged  of  the  assignee's  lien  upon  it.  Slee  v. 
The  Manhattan  Co.,  1  Paige,  48 ;  Hoyt  v.  Martenee,  16  N.  T.  231. 
Of  course  these  cases  assume  that  upon  the  foreclosure  the  equitable 
right  of  the  assignor  was  not  involved  by  making  him  a  party  and 
foreclosing  such  right,  but  deal  with  the  result  where  the  right  survives 
the  foreclosure ;  and  they  were  subsequently  criticised  by  suggestions 
to  which  our  attention  is  invited.  Bloomer  v.  Spurges,  58  N7i.  168. 
In  that  case  the  court  held  that  the  assignor  defendant  was  so  made  a 
party  defendant  in  the  foreclosure  action  that  its  equity  as  well  as  that 
of  the  mortgagor  was  involved  in  the  judgment  and  extinguished  by 
the  sale.  Of  course  that  ended  the  inquiry,  and  any  decision  of  what 
would  have  been  the  rights  of  the  Ocean  Bank,  if  not  involved  in  the 
action,  was  needless,  and  valuable  only  as  a  caution.  That  caution 
becomes  applicable  upon  the  facts  before  us,  and  makes  it  prudent  to 
take  the  measure  of  its  just  force. 

The  opinion  of  Johnson,  J.,  points  out  that  in  Hoyt  v.  Martense  the 
debt  of  the  assignor,  to  which  the  assignment  of  the  mortgage  was  col- 
lateral, was  not  yet  due,  and  so  the  foreclosure  was  conducted  in  the 
names  of  both  assignor  and  assignee,  and  for  the  understood  purpose  of 
cutting  off  the  equity  of  the  mortgagor  without  affecting  the  relations 
of  the  plaintiffs  between  themselves.  In  the  case  before  us  that  diffi- 
culty did  not  exist,  for  Thayer  as  an  individual  and  as  assignor  was  not 
a  party  at  all,  and  his  personal  rights  not  thereby  involved  or  imperiled. 
The  opinion  again  shows  that  in  Slee  v.  Manhattan  Co.  the  foreclos- 
ure was  by  advertisement,  and  did  not  and  could  not  affect  any  one  but 
the  mortgagor  of  the  land,  and  those  claiming  under  him  as  owner  of 
the  equity  of  redemption,  or  by  a  right  subsequent  to  the  mortgage, 
and  was  declared  to  leave  untouched  the  right  of  the  assignor  as  com- 
pletely as  if  the  foreclosure  khad  been  by  an  action  in  equity  to  which 
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the  assignor  was  not  made  a  party.  So  far  the  comments  of  the  court 
upon  the  two  authorities  bore  upon  the  case  then  in  hand,  and  served 
to  show  that  it  stood  outside  of  their  scope  and  range.  But  then  fol- 
lowed a  suggestion  throwing  doubt  upon  their  doctrine  where  the 
assignor's  right  remained.  The  learned  judge  conceded  that  right  but 
questioned  only  its  extent,  and  doubted  whether  the  equity  of  the 
assignor  extended  to  the  land  itself,  or  merely  to  a  lien  for  the  definite 
sum  of  the  debt  secured  by  the  mortgage.  No  such  doubt  remains  in 
our  minds. 

In  DdUon  v.  Smith,  86  N.  T.  176,  we  held  that  the  right  of  the 
assignor  attached  to  the  land  if  the  assignee  became  purchaser,  and  to 
the  purchase-money  if  the  title  went  to  a  stranger.  In  that  case  the 
appellant's  points  cited  Bloomer  v.  Sturaee  as  having  effectually  shaken 
the  previous  authorities.  Our  opinion  then  was  and  still  remains  that 
the  assignment  is  in  substance  a  mortgage  or  pledge  of  the  transferred 
security ;  that  it  gives  to  the  assignee  merely  a  defeasible  title  which 
ends  upon  payment  of  the  debt,  leaving  the  ownership  in  the  assignor 
precisely  as  if  no  transfer  had  been  made ;  that  such  defeasible  title 
cannot  be  changed  or  enlarged  as  against  the  assignor  by  any  act  or 
dealing  of  the  assignee,  or  his  representatives,  to  wnich  the  assignor  is 
not  in  some  manner  a  party ;  that  if  the  assignee  forecloses  the  mort- 
gage without  also  foreclosing  the  assignor's  right,  and  becomes  a  pur- 
chaser at  the  sale,  he  holds  the  land  as  a  substitute  for  the  mortgage, 
and  precisely  as  he  held  the  latter,  and  by  no  other,  or  different  or 
stronger  title ;  and  that  whatever  of  benefit  results  from  extinguishing 
the  mortgagor's  equity  inheres  in  the  security  assigned  in  its  changed 
form,  and  goes  of  necessity  to  him  who  resumes  his  ownership  by  pay- 
ment of  the  debt.  The  sale  to  the  assignee,  freeing  the  property  from 
the  mortgagor's  equity,  affected  the  relations  of  both  assignor  and 
assignee  witn  the  original  mortgagor,  but  not  at  all  their  relations  with 
each  other.  The  security  was  thereby  strengthened  and  made  more 
valuable,  but  remained  a  security  still,  and  held  by  the  same  defeasible 
title,  and  upon  the  same  conditions  as  at  first,  that  is  not  only  the 
logical  bnt  the  just  view  of  the  transaction.  The  assignee  gets  exactly 
what  he  bargained  for,  and  what  is  his  of  right.  While  he  holds  the 
security,  whether  in  the  form  of  mortgage  or  of  land,  he  gains  the 
added  protection  of  the  added  value ;  but  when  his  debt  is  paid  and 
tide  annulled,  he  has  no  claim  to  any  thin?  more.  It  is  said  in  the  Slee 
case  to  be  the  invariable  rule  that  where  tne  mortgagee  has  gotten  a 
renewal  of  a  lease,  or  obtained  any  other  advantage  in  consequence  of 
his  situation  as  such  mortgagee,  the  mortgagor  coming  to  redeem  is 
entitled  to  the  benefit  thereof.  We  have  carried  that  doctrine  far 
I  enough  to  hold  that  one  who  received  as  collateral  a  salt  block,  and 
leased  it  with  others  of  his  own,  to  a  corporation,  taking  stock  in 
exchange,  might  be  deemed  to  have  elected  to  treat  the  property  as 
entitled  to  the  stock,  and  that  the  latter  was  an  incidental  benefit  accru- 
ing, the  right  to  which  on  redemption  was  the  mortgagor's.  Chapman, 
▼.  Porter,  69  N  T.  276.  If  the  assignment  to  Gilbert  be  treated  as  a 
pledge  —  Campbell  v.  Parker,  9  Bosw.  322 ;  Dalton  v.  Smith,  supra 
—  the  rule  is  equally  familiar  that  the  pledgee  must  account  for  inci- 
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dental  income,  or  profits  derived  from  the  pledge,  and  that  equity  will 
not  tolerate  a  separation  of  the  pledge  from  the  debt.  Here  the  fore- 
closure and  sale  was  an  incident  belonging  to  possession  of  the  collateral, 
and  to  the  trust  which  that  possession  created.  It  became  the  duty  of 
the  administrator  to  sell  because  the  trust  security  demanded  that  action 
for  its  safety  and  strength.  It  became  the  duty  of  the  administrator  to 
buy  for  the  protection  of  the  estate,  and  of  the  assignor  ultimately  liable, ' 
and  whatever  of  benefit  resulted  was  an  incident  of  the  trust,  and 
belonged  to  the  two  parties  concerned,  according  to  their  respective 
rights,  and  when  the  assignor  redeemed  belonged  wholly  to  them. 

The  argument  founded  upon  the  doctrine  of  merger  is  well  answered 
by  the  opinion  of  the  general  term,  which  shows  that  in  equity  such 
merger  will  never  be  allowed  against  the  interest  of  the  parties  or  their 
obvious  intention,  or  where  the  two  estates  are  held  in  different  rights. 
We  have  recently  affirmed  that  view  of  the  doctrine.  Smithy.  Roberts, 
91  N.  Y.  475. 

The  contention  that  some  unpaid  interest  should  be  accounted  for  by 
defendant  cannot  survive  the  settlement  of  the  administrator's  accounts 
by  the  surrogate.  The  notes  were  then  paid  with  interest.  If  a  greater 
rate  was  chargeable  that  was  the  time  and  occasion  to  have  asserted  the 
claim. 

The  order  of  the  general  term  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


Lyddt,  AjppPt,  v.  Long  Island  City,  Bespat 
January  18, 1887. 

One  can  contract  with  a  municipal  corporation  only  through  its  author- 
ized agents,  and  is  chargeable  with  notice  of  the  limitations  upon  their  official 
authority  imposed  by  general  laws.* 

The  act  of  1870,  chapter  719,  authorizing  the  common  council  of  Long  Island 
City  to  employ  an  attorney,  was  repealed  by  the  act  of  1871,  chapter  461,  and 
the  city  is  not  liable  for  services  rendered  by  an  attorney  employed  by  the  com- 
mon council  subsequent  to  the  act  of  1871. 

James  M.  Lyddy,  for  appellant.    Jesse  Johnson,  for  respondent 

Per  Curiam.  The  plaintiff  had  judgment  upon  a  trial  before  the 
court  without  a  jury.  On  appeal  the  general  term  reversed  the  judg- 
ment for  alleged  errors  of  law,  and  ordered  a  new  trial. 

The  plaintiff  appeals  from  such  reversal  upon  the  usual  stipulation 
for  judgment  absolute  in  the  event  of  an  affirmance  by  this  court  of 
the  order  appealed  from. 

The  action  was  brought  to  recover  for  legal  services  alleged  to  havo 
been  performed  by  the  plaintiff  at  the  request  and  upon  the  employ- 
ment of  the  common  council  of  Long  Island  City,  in  tne  investigation 
of  certain  alleged  abuses  by  the  board  of  water  commissioners  m  the 
administration  of  the  affairs  of  the  water  department  of  the  city. 

It  is  claimed  by  the  respondent  that  the  common  council  had  no 
authority,  under  its  charter,  to  create  any  liability  against  the  city  for 

♦See  21  Eng.  Rep.  67. 
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such  services,  a  previously  existing  statute  giving  such  authoritv  hav- 
ingbeen  repealed  before  the  rendition  of  the  services. 

The  defendant  was  originally  organized  as  a  city,  under  chapter  719 
of  the  Laws  of  1870,  and  among  the  powers  given  to  the  common 
council  by  that  act,  was  that  of  employing  u  an  attorney  and  counsel 
when  the  business  of  the  board  required  one,  and  to  pay  them  a  reason- 
able compensation." 

This  charter  was  revised  and  extended  by  chapter  461  of  the  Laws 
of  1871,  and  it  is  claimed  by  the  respondent  that  thereby  the  authority 
of  the  common  council  to  employ  attorneys  was  taken  away,  and  that 
thereafter  it  was  placed  under  an  absolute  disability  to  create  any  debt 
or  liability  on  the  part  of  the  city  for  legal  services. 

"While  no  express  repeal  of  the  provisions  of  the  law  of  1870  is  con- 
tained in  the  act  of  1871,  it  is  provided  that  such  provisions  thereof  as 
are  u  not  inconsistent  with  the  provisions  of  this  act  are  to  be  construed 
with  and  made  applicable  hereto."  A  clear  implication  arises  from 
this  language  that  such  parts  of  the  former  statute  as  are  repugnant  or 
inconsistent  with  the  provisions  of  the  later  act  are  intended  to  be 
repealed. 

It  is  properly  urged  by  the  appellant's  counsel  that  repeals  bv 
implication  are  not  favored  by  the  law,  and  that  a  prior  statute  shall 
not  be  deemed  repealed  by  a  later  one  when  they  can  both  be  given  a 
legitimate  effect  and  stand  together. 

The  rule,  however,  implies  that  if  the  two  acts  are  manifestly  repug- 
nant and  tend  to  nullify  each  other,  then  the  old  enactment  must  yield 
to  the  later  statute.    Mark  v.  Stone,  97  N.  Y.  572. 

Upon,  examining  and  comparing  these  statutes  with  a  view  of  dis- 
covering the  legislative  intent  upon  the  subject,  it  is  apparent  that  the 
act  of  1871  is  much  more  elaborate  and  attempts  to  establish  a  more 
comprehensive,  systematic  and  detailed  form  of  municipal  government 
than  that  provided  by  the  act  of  1870.  Among  other  things  this  char- 
ter undertook  to  classify  the  business  of  tho  city,  and  for  that  purpose 
provided  for  the  establishment  of  eight  separate  departments,  consisting 
of  the  following : 

"  Finance  department  and  receiving  taxes,  law  department,  depart- 
ment of  public  works,  police  and  health  department,  a  board  of  educa- 
tion, board  of  water  commissioners,  a  fire  department,  a  board  of 
assessors." 

Of  the  law  department  it  was  enacted  that  it  should  "  have  charge 
and  conduct  of  aU  law  business  of  the  corporation,  and  of  all  the 
co-ordinate  departments  created  by  this  act.  The  chief  officer  of  this 
department  6hall  be  called  the  attorney  and  counsel  to  the  corporation. 
For  such  services  he  shall  receive  an  annual  salary  of  $2,000  in  lieu  of 
all  charges  against  the  city  for  the  same.  He  shall  be  appointed  by 
the  mayor,  and  shall  hold  his  office  for  the  term  of  three  years,  or 
until  his  successor  shall  have  been  appointed." 

The  common  council  are  required  to  raise  annually  a  sum,  not  exceed- 
ing $75,000,  for  the  wants  and  welfare  of  the  city,  which  sum  is  to  be 
the  budget  for  the  ensuing  year,  and  is  required  to  be  divided  among 
the  various  departments  of  the  city  in  certain  specified  proportions,  the 
Vol.  12L-56 
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sum  of  $8,000  being  assigned  to  the  maintenance  of  the  law  depart- 
ment and  expenses  of  local  judiciary.  The  common  council  is  forbid- 
den to  divert  any  money  from  one  fund  or  budget  to  another. 

It  is  also  forbidden  to  borrow  money  or  to  issue  bonds  or  other  evi- 
dences of  debt,  or  to  incur  liability  for  the  payment  of  any  money  or 
direct  any  work  for  the  payment  of  which  the  city  may  become  liable 
beyond  the  amount  of  cash  applicable  to  the  particular  purpose  then  in 
the  treasury  of  the  city,  and  all  acts  done,  bonds,  or  other  evidences  of 
debt  issued  and  debts  contracted  contrary  to  the  true  meaning  and 
intent  of  this  section,  shall  be  absolutely  null  and  void  as  against  said 
city,  but  the  members  of  the  common  council  voting  theretor  shall  be 
jointly  and  severally  liable  therefor. 

The  slightest  consideration  of  these  provisions  shows  an  insurmount- 
able repugnancy,  existing  between  them  and  the  provisions  of  the  act 
of  1870. 

By  the  later  act  the  selection  and  appointment  of  attorneys  to  trans- 
act the  legal  business  of  the  corporation  is  confided  wholly  to  the  mayor, 
their  compensation  is  fixed  and  limited  by  law  and  is  payable  from  a 
fund  specially  and  inviolably  devoted  to  that  purpose,  and  it  purports 
to  organize  a  complete  and  perfected  bureau  for  the  transaction  oi  all 
the  corporate  legal  business  of  the  municipality. 

It  was  not  contemplated  that  extra  counsel  should  be  employed  to 
perform  legal  services  for  the  corporation,  and  no  power  was  lodged  in 
the  authorities  to  provide  funds  for  their  compensation  even  if  employed. 

The  scheme  of  the  act  was  to  guard  the  city  from  loose,  reckless  and 
indefinite  expenditure,  and  limit  the  power  of  its  authorities  to  create 
debts  by  the  most  careful  and  stringent  provisions. 

All  of  the  law  business  of  the  corporation  was  required  to  be  per 
formed  by  the  officers  of  the  law  department  and  their  compensation 
was  limited,  and  the  common  council  was  prohibited  from  using  any  of 
the  funds  raised  for  that  department  for  any  other  purpose. 

The  carefully  devised  plan  to  limit  the  power  of  the  common  council 
in  the  incurring  of  liability  on  the  part  of  the  city  would  be  frustrated 
and  the  scheme  of  the  act  in  respect  to  the  financial  economy  of  the 
city  would  be  nullified  and  defeated  by  the  retention  of  the  provisions 
of  1870. 

It  is  not  in  accordance  with  settled  rules  of  construction  to  ascribe  to 
the  law-making  power  an  intention  to  establish  conflicting  and  hostile 
systems  upon  the  same  subject  or  to  leave  in  force  provisions  of  law  by 
which  the  later  will  of  the  legislature  may  be  thwarted  and  overthrown. 
Such  a  result  would  render  legislation  a  useless  and  idle  ceremony  and 
subject  the  law  to  the  reproach  of  uncertainty  and  unintelligibility. 

We  are,  therefore,  of  opinion  that  the  provisions  of  the  act  of  1870, 
referred  to,  were  inconsistent  with,  and  necessarily  repealed  by,  thesub- 
sequent  statute,  and  that  the  common  council  had  no  power  to  bind 
the  defendant  by  the  employment  of  the  plaintiff  to  render  legal  ser- 
vices. The  plaintiff  could  contract  with  the  city  only  through  its 
authorized  agents,  and  he  is  chargeable  with  notice  of  the  limitations 
upon  their  official  authority  imposed  by  general  laws.  Donovan  v. 
City  of  New  York,  33  K.  T.  293. 


Digitized  by 


Google 


N.  T.]  People,  ex  kel.  Bridgeman,  v.  Hall.  443 

It  follows,  as  the  necessary  result  of  the  want  of  power  on  the  part 
of  the  common  council  to  create  liability  by  express  contract,  that  it 
could  not  legalize  such  claim  by  acknowledgment,  ratification  or  otherwise. 

The  question  here  discussed  is  fairly  presented  by  the  exceptions 
taken  to  the  findings  of  law,  that  the  defendant  is  indebted  to  the 
plaintiff,  and  the  refusal  to  find  that  the  liability  of  the  defendant  is 
controlled  by  the  statute  of  1871. 

The  judgment  should  be  affirmed,  and  judgment  absolute  ordered  in 
favor  of  defendant,  with  costs. 

All  concur. 

Judgment  affirmed. 

People,  ex  eel.  Bridgeman,  RespH,  v.  Hall,  AppVt 
January  18, 1887. 

Office  Ain>  Officer — Res  Adjudicata. 

The  charter  of  the  city  of  Troy  contains  this  provision:  "  In  the  event  of  sick- 
ness or  absence  of  the  chamberlain,  if  he  shall  neglect  to  appoint  some  suitable 
person  to  discharge  the  duties  of  the  office,  the  mayor  may  appoint  some  suit- 
able person,  to  be  approved  by  the  common  council,  to  discharge  the  duties  of 
such  officer  during  such  sickness  or  absence." 

On  the  7th  of  February,  1884,  the  mayor  sent  to  the  common  council  the  fol- 
lowing communication: 

"Gentlemen — It  becomes  my  painful  duty  to  inform  you  that  Henry  S. 
Church,  the  chamberlain  of  this  city,  has  abandoned  his  office,  and  according  to 
all  accounts  has  left  the  city.  A  partial  investigation  and  examination  of  his 
accounts,  this  day  made,  renders  it  morally  certain  that  he  is  a  defaulter  to  the 
city  in  a  large  sum  of  money.  Under  these  circumstances,  and  in  pursuance  of 
the  provisions  of  the  charter,  I  do  hereby  appoint,  subject  to  your  approval, 
Benjamin  H.  Hall,  to  discharge  the  duties  of  the  office  of  chamberlain  during 
the  absence  of  said  Henry  S.  Church.1' 

The  appointment  of  Hall  was  duly  approved  by  the  common  council,  and  he 
subsequently  entered  upon  the  duties  of  the  office. 

It  was  afterward  insisted  by  Hall  that,  although  the  appointment  on  its  face 
was  an  ad  interim  one,  yet  that  it  was  in  legal  effect  an  appointment  for  the  full 
term  of  three  years,  for  the  reason  that  the  mayor,  under  the  circumstances 
existing  at  the  time,  had  no  power  to  make  a  temporary  appointment,  but  did 
have  power  to  nominate  a  chamberlain  for  a  full  term,  and  no  other.  Held,  that 
if  the  power  to  make  a  temporary  appointment  could  not,  under  the  circum- 
stances, be  exercised,  then  the  appointment  of  Hall  was  void,  and  did  not  inure 
as  an  appointment  for  a  full  term. 

A  former  judgment  cannot  operate  as  an  estoppel  when,  by  its  terms,  it 
expressly  disclaims  any  decision  of  the  matter  in  controversy,  notwithstanding 
it  may  be  inferred  as  a  necessary  sequence  to  the  fact  found  that  the  question  at 
issue  was  really  decided. 

Appeal  from  a  judgment  of  the  general  term,  third  department, 
affirming  a  judgment  of  the  special  term.     The  opinion  states  the  facts. 

Esek  Cowen,  for  appellant.     H.  A.  Parmenter,  for  respondents. 

Andrews,  J.  We  think  the  judgment  should  be  affirmed,  and  shall 
content  ourselves  by  stating  briefly  the  reasons  for  this  conclusion. 

The  controversy  relates  to  the  title  to  the  office  of  chamberlain  of 
the  city  of  Troy,  at  the  time  of  the  commencement  of  the  action,  in 
September,  1885.  The  relator  claims  title  by  virtue  of  his  nomination 
by  the  mayor,  May  21,  1885,  for  the  office  of  chamberlain  "for  the 
ensuing  term  of  three  years,"  and  its  confirmation  under  the  provisions 
of  the  charter,  by  the  failure  of  the  common  council  to  reject  the  same. 
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The  defendant  claims  title  under  a  written  appointment,  contained  in 
a  communication  addressed  by  the  mayor  to  the  common  council,  dated 
February  7,  1884,  in  which  the  mayor,  after  reciting  that  "Henry  S. 
Church,  the  chamberlain  of  the  city,  had  abandoned  his  office  and 
according  to  accounts  had  left  the  city,"  and,  also,  that  a  partial  exam- 
ination of  his  accounts  rendered  it  morally  certain  that  he  was  a 
defaulter,  concluded  as  follows :  "  Under  these  circumstances,  and 
in  pursuance  of  the  provisions  of  the  charter,  I  do  hereby  appoint,  subject 
to  your  approval,  Benjamin  F.  Hall  to  discharge  the  duties  of  theomce 
of  chamberlain  during  the  absence  of  Henry  S.  Church."  The  com- 
munication was  received  by  the  common  council  on  the  day  of  its  date, 
and  the  appointment  of  Hall  was  thereupon  approved  by  a  majority 
vote  of  the  council. 

It  is  insisted  by  the  defendant  that  although  the  appointment  on  its 
face  was  an  ad  interim  one,  it  was  in  legal  effect  an  appointment  for 
the  full  term  of  three  years,  for  the  reason  that  the  mayor,  under  the 
circumstances  existing  at  the  time,  had  no  power  to  make  a  temporary 
appointment,  but  had  power  to  nominate  a  chamberlain  for  a  full  term, 
ana  no  other,  and  that  the  appointment  and  confirmation  of  Hall  must 
be  referred  to  the  power  actually  existing,  and  not  to  that  attempted 
to  be  exercised,  and  that  the  restriction  contained  in  the  terms  of  the 
appointment  was,  therefore,  nugatory .  If  this  contention  is  well  founded, 
the  defendant  was  the  rightful  incumbent  of  the  office  in  September, 
1885,  as  his  term  would  not  expire  until  February,  7,  1887.  If,  on  the 
other  hand,  the  appointment  ot  Hall  was  valid  as  an  adinteinm  appoint- 
ment only,  or  was  wholly  void,and  these  questions  are  now  open  for  decis- 
ion, notwithstanding  the  adjudication  in  the  former  action,  then  it  is 
conceded  that  the  relator  is  entitled  to  the  office,  under  the  nomination 
and  confirmation  of  May  21,  1885.  It  is  plain  that  if  the  appointment 
of  Hall  was  valid  only  as  a  temporary  appointment  during  the  absence 
of  Chamberlain  Church,  his  right  to  hold  the  office  expired  on  the 
resignation  of  Church,  April  2,  1884,  or  at  all  events  on  the  expiration 
of  Church's  term,  October  7,  1884.  In  either  case  there  was  a  vacancy 
in  the  office,  May  21,  1885,  which  could  be  filled  by  a  nomination  and 
an  appointment  for  a  full  term.  The  main  question  is  as  to  the  character 
and  legal  effect  of  Hall's  appointment,  February  7,  1884.  The  cham- 
berlain under  the  Troy  charter  is  to  be  nominated  by  the  mayor  and 
confirmed  by  the  common  council,  and  has  a  term  of  three  years.  The 
charter  also  contains  this  provision :  "  In  the  event  of  the  sickness  or 
absence  of  the  chamberlain,  if  he  shall  neglect  to  appoint  some  suitable 
person  to  discharge  the  duties  of  the  office,  the  mayor  may  appoint 
some  suitable  person,  to  be  approved  by  the  common  council,  to  dischaige 
the  duties  of  the  office  during  such  sickness  or  absence." 

The  appointment  of  Hall  plainly  indicated  on  its  face  that  it  was  an 
attempt  to  exercise  the  power  conferred  by  this  provision,  and  that  it 
was  not  intended  as  a  nomination  for  a  full  term.  It  assumed  that  there 
was  no  vacancy  in  the  office,  but  that  circumstances  existed  which 
justified  the  exercise  of  the  power  to  make  a  temporary  appointment 
under  the  provision  referred  to. 
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It  is  insisted,  however,  that  the  exigency  contemplated  by  the  char- 
ter had  not  arisen,  and  that  the  mayor  had  in  fact  no  authority  to  make 
a  temporary  appointment  for  the  reasons,  first,  that  Church,  although 
he  had  acted  as  chamberlain  under  a  regular  appointment  for  one  full 
term  and  part  of  a  second  term,  was  never  in  fact  chamberlain  dejwrey 
by  reason  of  not  having  filed  a  proper  bond,  and  that,  therefore,  no  act- 
ing chamberlain  could  oe  appointed  in  his  place,  he  being  an  offcer  de 
facto  merely  ;  second,  that  the  defalcation  and  flight  of  Church  was  not 
such  an  absence  as  was  contemplated  by  the  charter ;  and  third,  that 
his  flight  from  the  city  with  an  intention  not  to  return  to  Troy,  as  is 
found,  was  an  abandonment  of  the  office  and  a  removal  from  the  city 
which  created  a  vacancy,  which  could  be  filled  only  by  an  appointment 
for  a  full  term.  We  deem  it  unnecessary  to  consider  whetner,  under 
the  circumstances  disclosed,  the  power  to  make  a  temporary  appoint- 
ment existed  on  February  7, 1884.  It  is  clear  that  the  mayor  supposed 
he  had  the  power  and  undertook  to  exercise  that  power,  and  that  alone. 
Assuming  tnat  the  mayor  had  no  power  to  make  a  temporary  appoint- 
ment, for  any  or  all  the  reasons  urged,  the  necessary  result  upon  that 
assumption  is,  we  think,  that  the  attempted  appointment  of  Hall  was 
a  nullity.  The  mayor  has  power  by  the  charter  in  case  of  a  vacancy 
to  nominate  for  a  full  term,  and  also  a  power  to  appoint  for  a  tempo- 
rary period,  viz.,  during  the  absence  oi  the  incumbent.  He  has,  in 
other  words,  two  distinct  powers  relating  to  the  same  general  subject, 
one  of  which  he  attempted  to  exercise,  and  so  declared,  but  it  turns 
oat  that  his  only  authority  in  the  particular  contingency  was  to  exer- 
cise the  other  power,  which  he  did  not  intend  or  attempt  to  exercise,  but 
plainly  excluded  from  his  consideration.  It  is  sought  to  make  his  act 
stand  as  an  execution  of  the  other  power,  contrary  to  his  intention. 
We  find  no  authority  justifying  such  a  contention.  Under  the  general 
principle  of  agency  and  powers,  such  a  result  is  excluded.  Lora  Coke 
says  —  Co.  Litt.  2586  —  "  Regularly  it  is  true  that  when  a  man  doth 
less  than  the  commandment  or  authority  committed  unto  him,  then  the 
commandment  or  authority  being  not  pursued,  the  act  is  void.  And 
when  a  man  doth  that  which  he  is  authorized  to  do,  and  more,  that  is 
good  for  that  which  is  warranted,  and  void  for  the  rest,  i  et  both 
these  rules  have  divers  exceptions  and  limitations."  See,  also,  Sug- 
den  Powers,  chap.  5.  Where  an  agent  does  an  act  in  excess  of  his 
authority,  and  the  excess  is  separable,  the  act  in  many  cases  may  stand 
so  far  as  it  is  authorized,  ana  for  that  the  principal  may  be  bound. 
But  where  an  agent  or  the  donee  of  a  power  does  a  different  thing 
from  what  he  is  authorized  to  do,  and  what  he  does  is  intended  as  an 
exercise  of  one  of  several  powers,  and  he  does  the  act  for  one  purpose 
and  in  the  assumed  exercise  of  one  specific  power,  it  would  seem  to 
be  contrary  to  reason  to  treat  the  act  as  done  under  a  different 
power,  and  make  it  binding,  contrary  to  the  intention. 

There  are  certainly  very  strong  reasons  founded  in  public  policy, 
against  permitting  a  person  to  claim  and  hold  a  public  ofiice  in  such  a 
case  and  under  sucn  circumstances  as  are  disclosed  m  this  record,  against 
the  intention  and  through  the  mere  mistake  of  the  appointing  power 
as  to  the  existence  of  extrinsic  facts,  supposed  to  exist,  and  which,  if 
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they  had  existed,  would  have  rendered  the  appointment  valid  accord- 
ing to  its  terms.  It  might  very  well  be  that  the  public  interests  would, 
in  the  judgment  of  the  mayor  and  common  council,  require  a  different 
appointment  for  a  full  term,  than  for  a  temporary  period.  The  restrict- 
ive words  in  the  appointment  cannot  be  disregarded  without  changing 
tfce  essential  character  of  the  appointment.  They  constitute  an  integral 
part  of  the  transaction  and  cannot  be  separated  from  the  prior  words 
without  subverting  the  whole  intention  of  the  appointing  power. 

We  conclude,  therefore,  that  if  the  power  to  make  a  temporary  ap- 
pointment could  not,  under  the  circumstances,  be  exercised,  the 
appointment  of  Hall  was  void,  and  did  not  inure  as  an  appointment 
for  a  full  term. 

The  question  involved  in  the  Michigan  cases — People,  ex  rd.  Andrews, 
v.  Lord,  9  Mich.  227;  Stadler  v.  City  of  Detroit,  13  id.  346  —  is  not 
presented.  There  the  appointing  power  attempted  to  exercise  a  power 
of  appointment  clearly  defined,,  but  by  inadvertence  or  misapprehen- 
sion put  a  limitation  upon  the  appointment  which  was  unauthorized. 
Here,  upon  the  assumption  made,  an  attempt  was  made  to  exercise  a 
special  power,  which,  under  the  circumstances,  could  not  be  exercised 
for  any  purpose  or  to  any  extent  whatever,  and  there  was  no  attempt 
to  exercise  tne  actual  power. 

The  remaining  question  arises  in  respect  to  the  estoppel  of  the 
former  judgment.  The  prior  action  was  founded  upon  the  title  of  the 
relator  under  his  prior  nomination  and  appointment  of  January  15, 
1885.  The  defendant  set  up,  as  in  this  case,  his  appointment  of 
February  7,  1884.  Judgment  was  rendered  in  that  action  against  the 
relator  and  in  favor  of  the  defendant.  It  is  now  insisted  that  the  judg- 
ment is  conclusive  that  the  appointment  of  Hall  was  for  the  full  term 
of  three  years,  from  February  7,  1884.  It  is  clear  that  this  point  was 
not  adjudicated  on  the  face  of  the  judgment.  On  the  contrary,  the 
judgment,  while  affirming  the  title  of  the  defendant  to  the  office, 
expressly  declares  that  it  was  not  decided,  nor  intended  to  be  decided, 
whether  he  was  legally  chamberlain  under  a  temporary  appointment,  or 
under  an  appointment  for  a  full  term  of  three  years.  But  the  argu- 
ment is  that  as  the  only  title  which  Hall  had  was  under  the  appoint- 
ment of  February  7,  1884,  the  judgment  necessarily  determines  that 
that  appointment  was  a  valid  one,  and  as  the  judgment  further  deter- 
mined that  Hall  was  the  rightful  chamberlain,  when  the  judgment  was 
rendered — June  6,  1885  —  and  as  this  could  not  be  true,  if  the  appoint- 
ment was  a  temporary  one  only,  it  follows  that  the  appointment  of 
February  7,  1884,  must  have  been  for  a  full  term,  and  must  have  been 
so  determined.  The  judgment,  doubtless,  did  determine  that  the 
appointment  of  February  7,  1884,  was  a  valid  appointment.  But  this 
concession  does  not  help  the  defendant  in  raising  an  estoppel,  unless  he 
can  show  further  that  the  judgment  also  determined  that  the  appoint- 
ment was  for  a  full  term.  This  point  the  court  expressly  refused  to  decide. 
It  is  sought  to  be  inferred,  as  a  necessary  sequence  to  the  fact  found, 
against  the  express  disclaimer  in  the  judgment  itself.  But  it  is  a  deci- 
sive answer  to  the  defense  of  res  adjudicate,  that  judgment  passed 
against  the  relator  in  that  action  on  a  ground  which  is  utterly  inconsist* 
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ent  with  an  adjudication  that  Hall's  appointmnet  was  for  a  fall  term. 
In  that  action  both  the  title  of  the  relator  and  of  the  defendant  were  in 
issue.  The  relator  was  defeated  on  the  ground  that  he  had  omitted  to 
give  a  proper  bond,  under  the  appointment  of  January  15,  1885,  and 
so  the  judgment  declares.  This  clearly  implies  that  but  for  this  omis- 
sion his  title  to  the  office  under  that  appointment,  would  have  been 
valid.  This  could  not  be  so  if  the  appointment  of  Hall  was  for  a  full 
term,  as  that  term  wonld  not  expire  till  February  7,  1887.  The  most 
that  the  defendant  is  entitled  to  claim  is  that  the  judgment  contains  con- 
tradictory and  inconsistent  implications,  one,  that  the  appointment  of 
February  7,  1884,  was  for  a  full  term,  and  the  other  that  it  was  a  tern- 

Ey  appointment  only.  Under  this  situation,  the  matter  is  set  at 
,  and  the  judgment  constitutes  no  estoppel.  It  comes  within  the 
fication  stated  in  the  Duchess  of  Kingston? 8  case,  that  a  judgment 
is  not  conclusive  of  "  any  matter  to  be  inferred  by  argument  from  the 
judgment"  It  is  unnecessary  to  consider  other  grounds  urged  against 
the  conclusiveness  of  the  former  adjudication. 

The  former  judgment  not  being  m  the  way  of  an  adjudication  of  the 
case  upon  the  merits,  we  are  of  opinion  that,  for  the  reasons  stated, 
the  judgment  should  be  affirmed. 
All  concur. 
Judgment  affirmed. 

People,  ex  rel.  Millard,  Rezp%  v.  Chapin,  AppPt.* 

January  18, 1887. 

Mandamus — Tax  Sale  —  Notice  —  Laches. 

A  writ  of  mandamus  will  not  lie  to  compel  an  officer  exercising  judicial  func- 
tions to  reach  any  particular  decision  or  to  set  aside  a  decision  already  made. 

The  mere  record  of  a  deed  is  not  notice  to  the  comptroller  that  the  grantee  is 
the  party  entitled  to  the  money  to  be  refunded  by  the  State  on  account  of  an 
invalid  tax  sale  of  the  premises. 

Application  for  a  mandamus  may,  in  the  discretion  of  the  court,  be  denied 
when  the  delay  in  moving  it  is  unreasonable,  although  it  is  within  the  time  given 
for  the  commencement  of  actions  ;  but  after  that  time,  when  the  delay  is 
unexplained,  it  ought  not  to  be  granted. 

Appeal  from  an  order  of  the  general  term,  second  department, 
reversing  order  of  special  term  denying  relator's  application  for  a  per- 
emptory writ  of  mandamus.     The  opinion  states  the  facts. 

D.  CPBrien,  attorney-general,  for  appellant.  Abram  J.  Rose,  for 
respondent. 

Danforth,  J.  By  petition  verified  October  6, 1885,  the  relator  applied 
at  special  term  for  a  peremptory  mandamus,  requiring  the  comptroller 
to  pay  him  the  sum  of  $721.57,  the  sum,  with  interest,  of  moneys  paid 
by  a  purchaser  of  fifty  or  more  lots  of  land  at  an  invalid  tax  sale  made 
in  1859.  The  application  was  denied  at  special  term,  but  its  order  was 
reversed  and  the  writ  granted  by  the  general  term.  The  objection  of 
the  relator  that  the  order  is  not  appealable  to  this  court  is  not  well 
founded.  The  discretion  of  the  court  to  grant  or  refuse  the  writ  is  not 
absolute,  but  governed   by  legal   rules,  and  its  exercise  is  subject  to 
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review.  People,  ex  ret.  Gas-light  Cfr.,v.  Common  Council  of  Syracuse, 
78  N.  Y.  56.  We  agree  with  the  special  term  that  the  relator  failed  to 
show  any  right  to  a  mandamus.  On  the  contrary  it  appears  that  one 
Henderson,  the  purchaser  at  the  tax  sale,  and  who  paid  the  price  thereof 
to  the  comptroller,  assigned  his  bids  to  one  Viele,  and  the  comptroller 
conveyed  the  lands  by  deed  to  him  as  such  assignee,  on  September  15, 
1862.  The  sale  was  invalid  because  the  notice  to  redeem  was  not  in 
compliance  with  the  statute.     Laws  of  1855,  chap.  427,  §  61. 

At  various  times  between  1864  and  1877  the  comptroller  refunded 
to  Viele  the  purchase-price  of  twelve  of  the  lots  now  in  question.  On 
January  22,  1877,  Viele  made  an  affidavit  which,  after  reciting  the 
conveyance  aforesaid  to  him  by  the  comptroller,  stated  that  on  Septem- 
ber 23,  1863,  he  sold  and  conveyed  to  John  M.  Peck  "  all  the  right, 
title  or  interest  acquired  by  him  from  the  tax  sale  of  1859,  in  the 
lands  conveyed  to  nira  by  the  comptroller,  so  far  as  his  title  had  not 
been  destroyed  by  redemption  or  cancellation."  This  affidavit,  with 
other  evidence,  was  filed  on  that  day  in  the  office  of  the  comptroller, 
and  at  different  times  thereafter,  but  prior  to  February  20,  1878,  the 
purchase-price  of  all  the  remaining  lots  was  refunded  by  him  to  the 
said  John  M.  Peck.  This  was,  I  think,  a  full  compliance  with  the 
statute,  and  relieved  the  comptroller  from  further  duty  in  the  trans- 
action. By  the  statute  —  supra,  §§  83,  85  —  it  is  made  his  duty,  upon 
discovering  the  invalidity  oi  a  sale  for  taxes,  to  cancel  the  sale,  and 
"  refund  out  of  the  State  treasury  to  the  purchaser,  his  representative 
or  assignee,  the  purchase-money  and  interest  thereon."  It  is  not 
necessary  to  decide  whether  or  not  the  statute  —  supra  — is  limited  to 
the  purchaser  at  the  tax  sale,  and  the  assignee  of  the  bid  or  purchase, 
Viele,  stood,  indeed,  in  that  relation  to  Henderson,  and  with  nis  assent 
the  money  which  he  did  not  receive  in  person  was  paid  to  Peck.  Nor 
is  it  necessary  to  decide  that  the  right  to  reclaim  the  purchase  would  or 
would  not  pass  by  a  conveyance  of  the  land,  or  merely  follow  the 
person  of  the  original  purchaser. 

For  there  was  also  evidence  before  the  comptroller  that  Viele  had 
conveyed  the  lands  to  Peck.  The  sufficiency  of  that  evidence  is  not 
to  be  reviewed  by  mandamus,  nor  can  the  decision  of  the  comptroller, 
even  if  wrong,  be  so  rectified.  He  exercised  a  jurisdiction  which  the 
law  intrusted  to  him ;  the  result  complained  of  was  a  judicial  deter- 
mination, and  the  writ  does  not  lie  to  compel  an  officer  exercising  such 
functions  to  reach  any  particular  decision,  or  set  aside  a  decision  already 
made.  People,  ex  ret.  Equitable  Life  Ins.  Co.,  v.  Chapin,  103  N.  Y. 
The  propriety  of  his  conduct,  however,  seems  unquestionable.  He  had 
before  him  in  legal  effect  Henderson,  the  purchaser,  Viele,  his  assignee, 
and  Peck,  a  claimant  with  the  sanction  of  Viele,  the  only  persons  who 
seemed  to  be  connected  with  the  tax  sale,  and  with  them,  so  far  as  he 
knew,  he  might  lawfully,  and  was  required  by  the  statute,  to  deal. 

Upon  what  then  is  the  relator's  contention  founded  ?  On  February 
13, 1885,  Maria  L.  Osborn,  the  widow,  and  children,  heirs  at  law  of 
one  O^den  H.  Osborn,  in  consideration  of  $25,  conveyed  to  him,  by 
quit-claim  deed,  the  tax  lands  to  which  reference  has  already  been  made, 
and  Maria  L.  Osborn,  the  administratrix  of  Ogden,  also  upon  the  same 
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consideration  assigned  to  him  all  the  interest  which  her  intestate  ever 
had  of,  in  or  to  any  tax  certificate,  or  to  any  privilege,  right  or  benefit 
under  any  tax  certificate  or  certificates,  and  to  any  and  all  money 
which  should  be  or  should  have  been  refunded  or  repaid  to  said  Ogden 
H.  Osborn,  or  to  her  as  admininistratrix,  by  the  comptroller  of  the 
State  of  New  York,  for  any  redemption  from  tax  sale  or  cancellation 
of  tax  sale,  or  as  grantee  or  assignee  of  any  purchaser  at  a  tax  sale, 
or  for  any  other  cause  whatever. 

Osborn  was  grantee  of  Viele  under  a  deed  bearing  date  September 
15, 1863,  acknowledged  February  28,  and  recorded  in  the  proper  clerk's 
office  July  6,  1864.  The  learned  counsel  of  the  relator  argues  "that 
the  comptroller  had  notice  of  this  deed  and  so  is  estopped  from  setting 
up  any  subsequent  payments."  But  I  find  no  evidence  of  that.  The 
mere  record  of  the  deed  was  not  notice.  Nor  is  there  any  foundation 
for  the  assertion  that  the  comptroller  recognized  its  existence  in  any  way. 
It  is  said  upon  the  relator's  points  that  "  the  comptroller  made  a  pay- 
ment to  Osborn  upon  the  deed  for  one  lot  which  nad  been  redeemed." 
I  find  nothing  of  the  kind  in  the  case,  and  the  folio  to  which  alone  we 
are  referred  contains  merely  a  description  of  the  lot,  and  in  substauce 
that  its  sale  was  canceled  and  $15.68,  the  amount  due,  refunded  by  the 
comptroller  to  Offden  H.  Osborn,  March  21,  1864.  Under  what  cir- 
cumstances, or  why  this  was  done,  does  not  appear ;  certainly,  there  is 
no  reference  to  a  deed  or  other  title  acquired  by  Osborn.  It  doubtless 
indicates  that  Osborn  was  in  some  way  shown  to  be  entitled  to  the 
money,  but  it  has  no  tendency  to  show  that  he  was  thought  to  be,  or 
that  he  claimed  to  be,  entitled  to  the  price  paid  for  any  other  lot,  or  to 
be  the  assignee  of  the  tax  title  or  the  sum  bid,  or  the  grantee  even  of 
the  purchaser,  or  of  the  assignee  of  the  purchaser.  If  any  presump- 
tion is  to  be  indulged  in  it  is  that  he  made  n6  such  claim,  for  afterward 
and  in  the  same  year  the  comptroller  refunded  to  Viele  the  price  of 
other  lots,  and  in  successive  years  the  residue,  as  above  stated,  to  Viele 
or  Peck.  There  is  nothing  to  show  that  these  payments  were  not  made 
and  received  in  good  faith  and  under  the  beliet  on  both  sides  that  Viele 
and  Peck  were  entitled  to  them.  Their  conduct  indicates  that.  On 
the  contrary,  Osborn,  if  he  had  any  rights,  slept  upon  them  so  long  that 
he  must  be  deemed  to  have  acquiesced  in  the  claim  of  Viele  and  of 
Peck,  or  at  least  to  have  consented  by  his  silence  and  inaction  to  the 
dealings  of  the  comptroller  with  them  as  the  lawful  assignees  of  the 
purchaser.  And  although  the  statute  of  limitations  does  not  prevent 
the  issuing  of  the  writ  of  mandamus,  the  damage  and  inconvenience 
resulting  from  the  lapse  of  time  are  to  be  considered  and  the  writ  should 
not  be  granted  after  the  period  fixed  as  a  bar  for  actions,  has  expired 
—People,  ex  rel.  Gaslight  Co.,  v.  Common  Council,  supra  —  and  if,  as 
is  claimed  in  behalf  oi  the  relator,  he  has  no  other  legal  remedy,  his 
condition  in  this  respect  is  not  improved  by  that  circumstance.  When 
another  remedy  exists  the  writ  will  not  issue.  It  may  also,  in  the  dis- 
ceetion  of  the  court,  be  denied  when  the  delay  in  moving  it  is  unreason- 
able, although  it  falls  short  of  the  time  given  for  commencing  actions, 
bat  after  that  time,  when  the  delay  is  unexplained  and  unaccounted  for, 
it  ought  not  be  granted. 

Vol.  IX— M 


Digitized  by 


Google 


450  The  Eastern  Kepoeter.  [N.  Y. 

In  this  case  the  period  of  the  longest  limitation  for  bringing  an  action 
was  permitted  to  pass  —  upward  of  twenty  years  from  the  discovery  of 
the  invalidity  of  the  sale,  to  the  relator's  purchase.  If  any  right  at 
any  time  existed  in  the  relator's  assignor,  his  delay  in  enforcing  it  was 
not  only  unreasonable,  but  to  the  prejudice  of  others. 

Without  adverting  to  other  grounds  on  which  the  appellant,  not 
without  reason,  relies,  we  think  the  relator's  claim  too  stale  to  justify 
the  interference  of  a  court  in  its  favor.  The  State  and  its  officers  are 
entitled  to  no  less  protection  than  a  private  litigant. 

The  order  of  the  general  term  should,  therefore,  be  reversed  and  the 
order  of  the  special  term  affirmed,  with' costs. 

All  concur. 

Ordered  accordingly. 

Palmer,  AppPt,  v.  Morrison,  HespH* 

January  18,  1887. 

Contract  —  Sale    of   Land— Specific    Performance  —  Defective  Trim— 
Assignment. 

The  interest  of  a  party  in  a  contract  for  the  sale  of  land  is  real  estate,  and  at 
his  death  passes  as  such  to  his  heirs,  and  not  to  his  administrator  ;  and  the  heirs 
alone  can  assign  and  convey  such  an  interest. 

Appeal  from  an  order  and  judgment  of  the  general  term  of  the 
superior  court  of  the  city  of  New  York,  affirming  a  judgment  rendered 
at  the  special  term,  which  refused  specific  performance  of  an  executory 
contract  for  the  sale  of  real  estate.  The  opinion  states  the  facts. 
William  Mauy  for  appellent.  John  M.  Bowers,  for  respondent 
Earl,  J.  This  action  was  brought  to  enforce  the  specific  perform- 
ance of  a  contract  for  the  sale  of  land  by  the  vendor  against  the  vendee. 
The  vendee  defends  on  the  ground  that  the  plaintiff  is  not  able  to  give 
such  a  title  to  the  land,  as  he  has  the  right  to  demand  and  receive.  The 
material  facts  are  as  follows :  In  the  year  1842  and  prior  thereto  the 
land  was  owned  in  fee-simple  by  one  Hartshorn,  then  a  resident  of  this 
State,  who,  in  December  of  that  year,  was,  upon  his  own  application, 
adjudged  a  bankrupt  by  the  United  States  district  court  for  the  southern 
district  of  New  York,  pursuant  to  the  bankrupt  act  of  1841.  He 
obtained  his  final  discharge  from  his  debts  in  1843,  and  prior  thereto 
no  debts  had  been  proven  against  his  estate.  But  after  his  discharge, 
in  May,  1843,  a  debt  of  $194  was  proved,  and  that  was  the  only  one, 
so  far  as  the  record  discloses,  that  was  proved.  William  C.  H.  Wad- 
dell  was  the  official  general  assignee  in  bankruptcy  for  the  southern 
district  of  New  York,  and  as  such  became  vested  with  the  title  to  the 
land.  On  the  22d  of  March,  1844,  he  made  a  report  recommending  a 
sale  of  the  land ;  and  thereafter  he  advertised  it  for  sale,  and  on  the 
7th  of  May,  1844,  it  was  sold  at  auction  and  bid  off  by  one  Reed  for 
the  price  of  $2.  John  Townshend,  claiming  to  have  purchased  the  bid 
from  the  administratrix  of  Reed,  in  1866,  applied  to  Waddell  for  a  deed 
of  the  land,  and  on  the  fourteenth  of  that  month  Waddell  executed 
a  deed  to  him,  which  was  placed  upon  record  on  the  2d  of  October, 

~  ~~  *  Affirming  51  Supr.  Ct.  530. 
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1869.  La  1871  Townshend  conveyed  the  land  to  one  Van  Schoeneng, 
who,  in  1874,  mortgaged  the  same  to  Francis  B.  liegeman.  That  mort- 
gage was  subsequently  foreclosed,  and  the  land  was  bid  off  by  and  con- 
veyed to  Mrs.  Hegeman,  and  the  plaintiff,  under  a  power  of  sale  con- 
tained in  her  will,  entered  into  the  contract  of  sale  to  the  defendant. 

The  courts  below  held  that  the  plaintiff  was  not  able  to  convey  a 
good  title  to  the  land,  and  based  their  decision  upon  the  case  of  Smith 
v.  long,  12  Abb.  N.  C.  113,  in  which  it  is  claimed  this  court  decided 
that  under  the  bankrupt  law  of  1841,  an  assignee  in  bankruptcy  had  no 
power  to  dispose  of  the  real  estate  of  the  bankrupt  except  in  pursuance  of 
an  order  of  the  bankrupt  court  fixing  the  time  and  manner  of  such  sale, 
and  that  if  there  was  no  such  order  the  omission  was  jurisdictional  and 
the  sale  void  uuder  section  9  of  the  bankrupt  act  which  required  that  all 
sales,  transfers  and  other  conveyances  of  the  assignee  of  the  bankrupt's 
property  should  be  made  at  such  time  and  in  such  manner  as  should  be 
ordered  and  appointed  by  the  court  in  bankruptcy.  Here  there  was 
no  order  of  any  kind  of  the  bankrupt  court  directing  the  sale. 

It  is  strenuously  contended  on  behalf  of  the  plaintiff,now,  as  it  was  in 
the  case  of  Smith  v.  Long,  that  the  absence  of  the  order,  even  if  irregular, 
did  not  render  the  sale  and  the  deed  given  in  pursuance  thereof  absolutely 
void.  It  is  claimed  that  a  very  large  amount  of  real  estate  in  the  city 
of  New  York  is  held  under  deeds  executed  by  Waddell  as  assignee  in 
pursuance  of  sales  made  in  the  same  way  without  any  order  of  the  bank- 
rapt  court,  and  that  it  would  unsettle  many  titles  now  to  hold  that 
the  deeds  of  the  assignee  under  such  circumstances  were  void. 

It  is  proper  to  say,  in  reference  to  the  case  of  Smith  v.  Zong,  that 
after  it  was  decided  a  motion  for  reargument  was  made,  and  that 
motion  was  never  decided  for  the  reason  that  the  case  was  settled,  and 
the  opinion  was,  therefore,  withheld  from  publication  in  the  reports  of 
this  court.  There  were  two  grounds  stated  in  the  opinion  for  the 
reversal  of  the  judgment  in  that  case,  and  the  decision  can  rest  upon  the 
one  ground  that  the  grantee  of  the  land  there  in  question  had  no  right 
under  the  Code  to  commence  and  maintain  his  action  in  the  name  of 
his  remote  grantor,  and,  under  the  circumstances,  the  last  ground  stated 
in  the  opinion  for  the  reversal  of  the  judgment,  to-wit:  that  the  sale 
and  deed  were  void  because  there  was  no  order  of  the  court  fixing  the 
time  and  manner  of  the  sale,  should  still  be  regarded  as  an  open  ques- 
tion in  this  court.  It  was  not  necessary  to  decide  it  in  that  case,  and  it 
was  not  finally  determined.  There  is  some  dispute,  both  upon  reason 
and  authority,  whether  the  order  was  a  necessary  prerequisite  to  the 
validity  of  a  sale  and  deed  under  the  bankrupt  act,  and  the  able  judge 
who  wrote  the  opinion  in  Smith  v.  Long  reached  the  conclusion  that 
it  was;  and  whether  it  was  or  not  should  not  be  determined  in  this  case 
in  the  absence  of  the  bankrupt  or  his  heirs,  who  would  not  be  bound 
by  any  decision  which  might  be  made  in  the  litigation  between  these 
parties. 

But  there  are  other  grounds  for  the  affirmance  of  this  judgment. 
These  facts  standing  alone  to-wit :  that  no  debts  were  proved  against 
the  estate  of  the  bankrupt  before  his  discharge,  and  but  one  small  debt 
afterward  ;  that  the  land  was  sold  by  the  assignee  for  but  $2,  without 
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any  proof  even  that  that  was  paid  or  that  any  binding  contract  for  tin 
sale  was  made  ;  that  no  deed  was  given  by  the  assignee  until  after  tin 
lapse  of  twenty-two  years,  when  no  conveyance  could  have  been  com 
pelled,  and  that  the  deed  was  then  given  without  any  order  of  the  conrl 
and  that  no  possession  ever  accompanied  the  title  under  the  assignee' 
sale,  leave  plaintiffs  title  involved  m  so  much  infirmity  and  uncertaint 
that  any  court  could  well  decline  to  compel  a  vendee,  entitled  to  agooi 
marketable  title,  to  take  a  conveyance  thereof.  Fry  Spec.  Perf.  (3d  An 
ed.)427. 

But  there  is  still  a  surer  and  more  satisfactory  ground  upon  which  t 
deny  the  relief  the  plaintiff  seeks.  If  there  was  a  binding  contract  fc 
the  sale  of  the  land  by  the  assignee  to  Reed,  and  Reed  died  and  hi 
administratrix  assigned  his  contract  of  purchase  to  Townshend  —  o 
which  facts  there  is  no  proof  —  then  Townshend  obtained  no  rigt 
from  the  administratrix.  She  had  no  interest  in  the  contract  or  th 
land  and  no  right  to  deal  with  or  sell  the  same.  Reed's  interest  undt 
the  contract  was  real  estate  and  at  his  death  passed  as  such  to  his  heii 
and  not  to  his  administratrix,  and  his  heirs  alone  were  authorized  t 
assign  and  convey  such  interest.  Boon  v.  Chiles,  10  Pet.  180 ;  Si  mom 
v.  Cattin,  2  Caines,  61 ;  Hathaway  v.  Payne,  34  N.  Y.  92-102 
Stoddart  v.  Whiting,  46  id.  627.  Waddell,  therefore,  had  no  authorit 
to  convey  to  Townshend,  and  the  rights  of  Reed's  heirs,  if  by  his  deat 
they  acquired  any  in  the  land,  appear  to  be  still  intact.  The  deed  wi 
not  made  in  pursuance  of  aftiy  public  sale  and  was  wholly  unauthorize 
by  law. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


MARYLAND  COURT  OF  APPEALS. 


SOHAIDT   V.   BLAUL. 
November  8, 1886. 

Tbbspass— Obstructing  a  Common  Way  — Injunction  — Estoppel. 

Equity  will  enjoin  a  party  from  erecting  and  maintaining  an  obstruction  in  i 
alley  which  destroys  the  complainant's  right  of  way  therein,  and  material 
decreases  the  value  of  his  property. 

The  fact  that  the  complainant  himself  had  previously  encroached  upon  t 
alley  will  not  estop  him  from  obtaining  equitable  relief  against  the  defends 
on  account  of  his  trespass. 

The  rule  that  where  one  stands  by,  and,  without  objection,  sees  another  Is 
ing  out  money  on  property  to  which  he,  himself,  has  some  claim  or  title,  cans 
afterward,  in  equity  and  good  conscience,  object  to  what  has  been  done,  dc 
not  apply  to  an  act  of  encroachment  on  land,  the  title  to  which  is  equally  wi 
known,  or  equally  open  to  the  notice  of  both  parties. 

Appeal  from  the  circnit  court  for  Allegheny  county.     Equity. 
R.  T.  Semmes,  for  appellant.    James  McHenry  and  D*  J.  Blocks 
ion,  for  appellees. 
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Bbyan,  J.  The  circuit  court  for  Allegheny  county,  sitting  in  equity, 
passed  a  decree  by  which  the  appellant  was  required  to  remove  certain 
obstructions  from  an  alley,  and  was  perpetually  enjoined  from  erecting 
others.  The  bill  of  complaint  was  tiled  bv  Frank  A.  Blaul ;  and  it 
charged  that  he  was  the  owner  in  fee  of  a  lot  of  ground  on  the  west 
side  of  North  Mechanic  street  in  the  town  of  Cumberland,  and  that 
Caspar  Schaidt  was  in  possession  of  another  lot  on  said  street,  and 
claimed  title  thereto  under  conveyance  from  William  Wright's  heirs, 
under  whom  the.  complainant  also  claimed  title.  It  was  also  charged 
that  between  these  two  lots  there  was  an  alley  twelve  feet  wide,  which 
led  from  Mechanic  street  to  Wills  creek;  and  that  at  the  time  the  com- 
plainant become  seized  and  possessed  of  his  lot,  and  for  more  than 
twelve  years  previously  thereto,  this  alley  had  been  unobstructed.  It 
was  further  charged  thatbv  virtue  of  four  several  conveyances  —  of 
which  copies  are  Sled« —  a  right  of  way  in,  through,  and  over  said  alley 
was  vested  in  the  complainant  in  perpetuity.  All  these  allegations  are 
distinctly  admitted  in  the  answer.  It  will  be  seen  that  the  admissions 
comprehend  not  only  matters  of  fact  but  also  the  construction  which 
the  complainant  puts  on  the  deeds,  which  are  exhibited  with  the  bill 
of  complaint.  Etefore  we  state  our  opinion,  it  will  relieve  the  case  of 
6orae  embarrassment,  if  we  consider  the  effect  and  operation  of  these 
deeds.  On  the  8th  of  January,  1886,  Josiah  Englar,  executor  of  Wil- 
liam Wright,  deceased,  conveyed  to  Christian  Pfizenmaier  in  fee,  the 
lot  now  owned  by  Schaidt.  The  deed  of  conveyance  which  is  executed 
both  by  Englar,  as  executor,  and  by  Pfizenmaier,  contains  the  following 
passage :  "  And  the  said  Christian  Pfizenmaier,  in  pursuance  of  a  verbal 
agreement  to  that  effect,  made  at  the  time  of  said  sale,  doth  hereby  grant 
unto  the  owners  or  owner,  and  their  heirs  and  assigns,  of  the  brick  house, 
and  curtilage  adjoining  the  property  hereby  conveyed  on  the  west 
side  thereof,  now  in  the  occupancy  of  Josiah  Englar,  a  right  of  way  in 
perpetuity  through  the  alley  as  it  now  stands,  which  divides  the  prop- 
erty above  conveyed  from  6aid  brick  house."  On  the  23d  of  Januarv, 
1879,  this  lot  was  conveyed  by  Pfizenmaier  and  his  wife  to  Schaidt  in 
fee.  This  deed  contains  the  following  passage :  "  And  the  said  Pfiz- 
enmaier in  pursuance  of  a  verbal  agreement  to  the  effect  made  at"  the 
time  of  the  sale  of  said  lot  to  him,  doth  hereby  grant  unto  the  owner 
or  owners  and  their  heirs  and  assigns,  of  the  brick  house,  and  curtilage 
adjoining  the  property  hereby  conveyed,  on  the  west  side  thereof  now 
in  the  occupancy  of  Matthias  Y.  Rabold,  a  right  of  way  in  perpetuity 
through  the  alley  as  it  now  stands,  which  divides  the  property  above 
granted  from  said  brick  house."  The  grant  of  the  right  of  way  is  stated 
to  be  made  to  persons  who  are  designated  as  the  owner  or  owners  of  a 
certain  brick  house  and  curtilage.  By  the  common  law  it  was  not 
necessary  that  the  name  of  the  grantee  should  be  inserted  in  a  deed, 
provided  he  was  described  with  sufficient  certainty  to  distinguish  him 
from  all  other  persons.  If  a  grant  was  made  to  the  Earl  of  Essex,  or  * 
to  the  Duke  of  Norfolk,  without  other  description,  it  was  good  ;  because 
there  could  not  be  two  persons  at  the  same  time  holding  either  of  these 
titles,  and,  therefore,  trie  identification  of  the  grantee  would  be  com- 
plete.   And  probably  to  describe  a  grantee  as  heir  of  John  Thomp- 
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*  son  —  a  deceased  person  —  would  be  sufficient ;  inasmuch  as  the 
character  of  the  heir  would  6how  the  person  intended  with  sufficient 
certainty.  But  we  ownership  of  a  house  is  a  casual  circumstance,  which 
is  liable  to  change  from  time  to  time  and  does  not  impress  upon  an 
individual  any  permanent  characteristic  by  which  he  may  be  identified. 
We  cannot,  therefore,  hold  that  such  a  description  is  sufficient  to  enable 
any  one  to  claim  as  grantee  in  a  deed.  And  we  might  probably  go  further 
and  say  that  the  proper  construction  of  the  ninth  section  of  article  24 
of  the  Code  requires  that  the  name  of  the  grantee  should  always  be 
set  forth  in  the  deed.  Certain lv  such  a  construction  would  be  in  har- 
mony with  the  spirit  of  the  registration  acts,  which  are  founded  ou  the 
policy  of  requiring  that  every  circumstance  should  appear  on  the  face 
of  the  registry,  which  is  necessary  to  the  devolution  of  the  title  to  real 
estate.  But  although  there  was  no  grant  of  the  right  of  way  to  any 
one  by  these  deeds,  some  effect  must  be  given  to  the  words  in  question. 
Although  they  do  not  convey  the  right  of  way  to  the  owners  of  the 
brick  house,  it  is  very  certain  that  they  restrict  and  diminish  the  inter- 
est conveyed  to  the  grantee  in  these  two  deeds.  The  right  of  way  is 
excepted  out  of  the  interest  conveyed,  and  a  declaration  is  made  in  sub- 
stance that  it  is  for  the  benefit  of  the  owners  of  the  brick  house.  On 
the  2d  daj  of  May,  1868,  Kennedy  H.  Butler  and  wife  conveyed  to 
John  and  Matthias  Ray  bold  in  fee  a  portion  of  the  lot  now  occupied 
and  owned  by  the  complainant.  In  this  deed  we  find  these  words : 
"  Reserving  nevertheless  in,tthrough  and  over  the  alley  now  open  and 
bounding  on  the  easterly  side  of  that  part  of  said  lot  hereby  granted,  a 

j  right  of  way  in  perpetuity,  in  common  with  the  owner  and  occupiers 

I  of  that  part  of  same  lot  bounding  on  the  easterly  side  of  said  alley 
directly  opposite  to  the  part  of  same  lot  hereby  granted  to  the  said 
John  Kabold  and  Matthias  Y.  Rabold,  their  heirs  and  assigns ;  said 
alley  leading  from  Mechanic  street  to  Wills  creek  aforesaid." 

These  words  evidently  show  that  it  was  the  opinion  of  the  grantors 
that  they  could  grant  a  right  of  way  over  the  alley  in  question.  If 
they  had  any  sucn  right,  the  words  used  were  not  appropriate  to  the 
purpose  of  conveying  it.     The  alley  was  not  within  the  limits  of  the 

.  property  which  tney  conveyed,  and  they  undertook  to  reserve  a  right 
of  way  over  it  in  common  with  the  owners  of  the  adjoining  lot.  The 
language  used  is  most  inapt  and  un technical.  In  Sheppard's  Touch- 
stone, page  80,  it  is  said :  "  A  reservation  is  a  clause  of  a  deed  whereby 
the  feoffor,  donor,  lessor,  grantor,  etc.,  doth  reserve  some  new  thing  to 
himself  out  of  that  which  he  granted  before."  ..."  Thn  ioth 
differ  from  an  exception,  which  is  ever  of  part  of  the  thing  granted, 
and  of  a  thing  in  esse  at  the  time ;  but  this  is  of  a  thing  newly  created 
or  reserved  out  of  a  thing  demised,  that  was  not  in  esse  before,  so  that 
this  doth  always  reserve  that  which  was  not  before,  or  abridge  the 
tenure  of  that  which  was  not  before."  .  .  .  "It  must  be  or  some 
other  thing  issuing,  or  coming  out  of  the  thing  granted,  and  not  a  part 
of  the  thing  itself,  nor  of  some  thing  issuing  out  of  another  thing." 
.  .  .  "  It  must  be  to  one  of  the  grantors  and  not  to  a  stranger  to 
the  deed."  And  Lord  Coke,  in  the  Commentary  on  Littleton,  47a, 
says :     "  Note  a  diversity  between  an  exception  —  which  is  ever  of  part 
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of  the  tiling  granted  and  of  a  thing  in  esse  —  for  which,  exceptis,  salvo, 
prwter,  ana  the  like  be  apt  words ;  and  a  reservation  which  is  always 
of  a  thing  not  in  esse,  but  newly  created  or  reserved  out  of  the  land  or 
tenement  demised."  The  words  of  the  deed  which  we  have  quoted 
cannot  take  effect  either  as  a  reservation  or  a  grant.  They,  however, 
dearly  describe  the  alley  in  question,  and  denote  it  as  existing  for  the 
benefit  of  the  owners  of  the  lots  bounding  on  it.  In  March,  1880, 
Matthias  JJaybold  and  others  conveyed  this  last-mentioned  lot,  together 
with  other  land,  to  Blaul,  the  complainant.  In  this  last  deed  no  men- 
tion whatever  is  made  of  the  alley.  If,  however,  it  were  appurtenant 
to  the  lot  granted,  it  would  pass  as  an  incident  to  the  principal  estate 
without  special  mention. 

As  it  is  averred  in  the  bill  and  admitted  in  the  answer  that  the  com- 
plainant claims  under  William  Wright's  heirs,  there  is  probably  a  deed 
from  them  conveying  the  property  to  Kennedy  Butler;  and  it  may  be 
that  this  deed  contains  the  original  grant  of  tne  right  of  way,  for  the 
benefit  of  the  owners  of  this  lot  has  been  gained  by  prescription.  A 
prescriptive  right  would  be  consistent  with  the  language  already  quoted 
from  the  deeds  which  refer  to  the  alley  as  designated  and  existing. 
The  record  does  not  furnish  us  with  the  means  of  determining  whether 
either  of  these  suppositions  is  correct.  But  it  does  show  unequivocally 
that  the  complainant's  right  of  way  is  fully  conceded.  And  although 
the  parties  have  made  a  mistake  in  referring  its  origin  to  the  deeds 
exhibited  with  the  bill  of  complaint,  we  must  give  effect  to  their 
admissions,  and  we  cannot  make  a  controversy  for  them  over  this  mat- 
ter, when  they  have  stated  that  they  have  none  with  each  other. 

The  bill  of  complaint,  after  making  the  averments  which  have  been 
mentioned,  states  that  the  complainant  is  engaged  in  the  butchering 
business  on  a  large  scale,  and  requires  large  quantities  of  ice  in  his 
business ;  that  his  ice  is  always  gathered  from  Wills  creek,  and  that 
his  only  means  of  getting  to  and  from  said  creek  is  through  the  alley, 
and  that  it  is  indispensable  to  him  for  the  purposes  of  his  business ; 
that  the  defendant  nas  obstructed  it  by  building  a  massive  stone  wall 
at  the  edge  of  the  creek,  and  is  in  the  act  of  building  a  stable  in  front 
of  the  waD,  which  will  extend  across  the  entire  width  of  the  alley,  with 
the  exception  of  three  feet ;  that  these  obstructions  destroy  the  com- 
plainant's right  of  way,  and  completely  deprive  him  of  the  use  and 
benefit  of  the  alley,  and  will  materially  decrease  the  value  of  hi6  prop- 
erty, and  work  irreparable  injury  to  him.  The  evidence  clearly  snows 
that  access  to  the  creek  through  the  alley  was  a  material,  useful  and 
valuable  convenience  to  the  complainant  in  the  transaction  of  his  busi- 
ness ;  and  that  the  obstructions  made  by  the  wall  and  stable  deprive 
J  him  of  all  beneficial  use  of  the  right  of  way  for  thi6  purpose.  He  is 
prevented  from  using  the  alley  in  the  accustomed  and  most  advantageous 
mode.  In  the  language  of  the  authorities,  this  obstruction  "  reaches  to 
the  very  substance  and  value  of  the  estate,  and  goes  to  the  destruction 
of  it,  in  the  character  in  which  it  is  enjoyed."  It  has  been  long  settled 
that  such  a  wrongful  act  will  be  enjoined  in  equity.  White  v.  rtanigan, 
1  Md.  525  ;  Shipley  v.  Ritter^  7  id.  408,  and  many  other  cases. 

It  is  alleged  in  the  answer  that  previously  to  thisobstruction  the  corn- 
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plainant  had  made  a  considerable  encroachment  on  the  alley,  and  it 
maintained  that  he  is,  therefore,  estopped  from  making  any  claim  f 
relief  in  equity  against  the  defendant  on  account  of  his  trespass.  T 
complainant  is  answerable  for  whatever  injury  he  may  have  done  to  t 
defendant's  rights  of  property ;  but  we  cannot  hold  that  an  encroaehme 
made  by  him  will  forteit  his  easement,  or  take  away  any  of  his  mea 
of  redress  for  an  interference  with  it.  Another  ground*  of  defense  i 
up  in  the  answer  is  that  the  complainant  well  knew  that  the  defends 
was  building  the  wall  in  question  and  made  no  objection  to  it,  but  sto 
by  and  acquiesced  in  the  expenditure  of  large  sums  of  money  by  t 
defendant  in  the  construction  of  it,  without  a  complaint  of  any  cliar 
ter  until  after  it  was  completed.  Hereupon,  it  is  maintained  that  t 
complainant  is  estopped  to  allege  that  the  erection  of  the  wall  is 
violation  of  his  rights.  No  doubt  there  are  many  cases  where  thec< 
science  of  a  party  is  bound  by  an  equitable  estoppel ;  and  rights  may 
forfeited  by  such  conduct  as  would  make  it  against  conscience  to  ass 
them.  Where  a  man  knowingly  suffers  another  to  make  expenditu 
on  land  under  an  erroneous  opinion  of  his  title  and  does  not  make 
claim  known,  just  considerations  require  that  he  shall  not  be  permit! 
to  assert  his  legal  rights  to  the  prejudice  of  the  person  whom  his  si  let 
has  misled.  This  doctrine  haR  its  natural  limitations.  Without  expai 
ing  this  inquiry  we  shall  content  ourselves  with  a  quotation  from  a  de< 
ion  of  this  court:  " The  doctrine  that  where  one  stands  by  and  s 
another  laying  out  money  on  property,  to  which  he  himself  has  so 
claim  or  title,  and  does  not  give  notice  of  it,  he  cannot  afterward, 
equity  and  good  conscience,  set  up  such  claim  or  title,  does  not  ap] 
to  an  act  of  encroachment  on  land,  the  title  to  which  is  equally  \* 
known,  or  equally  open  to  the  notice  of  both  parties  ;  but  the  princi 
applies  only  against  one  who  claims  under  some  trust,  lien  or  otner  rii 
not  equally  open  and  apparent  to  the  parties,  and  in  favor  of  one  H 
would  be  misled  or  deceived  by  such  want  of  notice."  Casey  v.  Ink 
1  Gill,  502.  In  the  present  case  Schaidt  had  full  knowledge  of  Blat 
claim  to  the  right  of  way,  and  knew  that  he  did  not  intend  to  re] 
quish  it.  There  is  some  evidence  of  a  feeble  objection  made  by  Bl 
to  these  obstructions;  our  opinion,  however,  is  not  founded  on  this  c 
dence,  but  on  the  general  principle  applicable  to  a  case  of  this  kind 

The  decree  of  the  circuit  court  required  Schaidt  to  remove  the  ^ 
and  stable,  and  perpetually  enjoined  him  from  placing  any  other  obstr 
tions  in  the  alley.     We  affirm  it. 

Decree  affirmed,  with  costs. 


Planters'  Mut.  Ins.  Co.  v.  Rowland. 

December  15,  1886. 

Insurance  —  Fire  Policy  —  Indorsement  --  Double  Insurance. 

The  court  cannot  assume  as  matter  of  fact  that  changing  the  machinery  i 
grist-mill  from  the  burr  process  to  the  roller  process  is  such  an  alteration  as  i 
increase  the  risk. 

An  indorsement  on  the  back  of  a  policy  may  be  regarded  as  a  part  of  the  < 
tract,  provided  it  is  referred  to  in  the  policy  as  constituting  a  part  of  it. 
however,  there  be  no  reference  whatpver  to  it  in  the  policy,  nothing  to  si 
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that  the  parties  meant  it  to  be  a  part  of  the  contract,  it  will  be  regarded  merelj 
as  the  act  of  the  insurer,  and  not,  therefore,  binding  on  the  insured. 

To  constitute  a  double  insurance  there  must  be  two  or  more  policies  insuring 
the  same  property. 

Appeal  from  the  circuit  court  for  Washington  county. 

Edward  Stake  and  Henry  Kyd  Douglas^  for  appellant.  1.  Clar- 
ence Lane,  for  appellee. 

Eobinson,  J.  The  property  insured  in  this  case  was  a  flour  and 
fertilizer  mill  belonging  to  the  appellee.  After  the  policy  was  issued, 
the  appellee  leased  the  mill  to  the  Messrs.  Aiken  &  Sons  for  five 
years,  with  the  privilege  on  their  part  to  make  "  alterations  and  to  refit 
the  mill  with  other  or  new  machinery,"  upon  the  condition,  however,  that 
they  should,  upon  the  expiration  of  the  tenancy,  replace  the  old  machin- 
ery. The  Messrs.  Aikens  entered  into  possession  under  the  lease,  and 
finding  it  desirable  to  change  the  machinery,  they  took  out  so  much  of 
the  old  machinery  as  was  used  for  the  manufacture  of  flour  by  the 
burr  process,  and  substituted  therefor  the  roller  process.  This  was 
done  at  their  own  expense,  and  the  new  machinery  being  their  prop- 
erty under  the  terras  of  the  lease  it  was  insured  by  them.  About  two 
years  afterward  the  mill  was  destroyed  by  fire,  and  this  suit  is  brought 
by  the  appellee  to  recover  the  loss  sustained  by  him. 

To  this  action  several  defenses  are  set  up  by  the  appellant.  In  the 
first  place  it  is  contended  that  the  alteration  in  the  machinery,  without 
the  consent  of,  or  notice  to,  the  company,  whether  increasing  the  risk 
or  not,  per  se  avoided  the  policy.  If  this  be  so,  it  must  be  by  reason 
of  some  stipulation  between  the  parties,  for  unless  restricted  in  some 
way  by  the  policy,  we  take  it  to  be  well  settled,  that  the  insured  may 
make  alterations  in  the  property  without  notice  to  insurer,  provided 
such  alterations  do  not  thereby  increase  the  risk.  So  the  question 
resolves  itself  into  this,  is  there  any  stipulation  in  the  policy  or  by-laws, 
which  forfeits  the  policy  upon  the  failure  on  the  part  of  the  appellee 
to  give  notice  to  the  company  of  the  alterations  in  the  machinery, 
although  such  alterations  did  not  increase  the  risk?  The  policy  does 
provide  that  it  "shall  cease  and  be  of  no  effect"  if  the  property  shall 
be  so  altered,  or  appropriated,  or  used  for  the  purpose  ot  carrying  on 
therein  any  trade  or  business  which,  according  to  the  class  of  hazards 
thereto  annexed,  would  increase  the  risk  unless  it  be  by  the  consent  of 
the  company,  in  writing,  indorsed  upon  the  policy.  This  provision  is 
one  usually  to  be  found  in  fire  policies,  and  there  ought  not,  it  seems  to 
us,  to  be  any  difficulty  in  its  construction.  The  property  here  insured 
was  a  flour-mill,  and  the  rate  of  insurance  was  fixed  and  paid  according 
to  the  risk  incident  to  that  business.  The  insurer  assumed  this  and  no 
other  risk,  and  if  the  appellee  proposed  so  to  alter  the  mill,  or  to  use 
it  for  the  purpose  of  carrying  on  any  trade  or  business  which,  according 
to  the  class  oi  hazards  annexed  to  the  policy,  would  increase  the  risk,  he 
was  bound  to  set  the  consent  of  the  company,  in  writing,  indorsed  upon 
the  policy.  Without  such  consent  the  alteration  or  use  ipso  facto 
avoided  the  policy.  The  question  as  to  the  increase  of  risk  was  no 
longer  an  open  question,  because  the  parties  had  by  their  agreement 
made  such  alterations  or  used  material.  Kimberley's  case,  34  Md.  224 ; 
Vol.  IX.  — 58 
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Loumotvry }s  case,  9  Com.  456 ;  DieKPs  case,  59  Penn.  St.  443 ;  Lee 
case,  3  Gray,  383. 

The  question  then  is,  whether  the  alterations  made  by  the  appelli 
in  the  machinery  were  such  as  would,  according  to  the  class  of  hazan 
annexed  to  the  policy,  increase  the  risk.  The  class  of  hazards  annexe 
to  the  policy  is  not  to  be  found  in  the  record,  and  we  cannot  assure 
as  matter  of  fact,  that  the  mere  change  in  the  machinery  of  the  mil 
from  the  burr  process  to  the  roller  process,  was  such  an  alteration  i 
would,  accordinffto  the  class  of  hazards  annexed  to  the  policy,  increai 
the  risk.  On  the  contrary,  the  proof  shows  that  the  appellant  hs 
permitted  other  mill-owners  to  make  this  change  without  objection,  an 
without  increasing  the  rate  of  insurance.  This  provision,  therefore,  i 
the  policy  has  not  in  our  opinion  any  bearing  upon  the  question. 

But  the  appellant  also  relies  upon  an  indorsement  on  the  back  of  tl 
policy  to  the  effect  that  whenever  any  alteration  is  to  be  made  in  tl 
property  the  insured  shall  make  application  to  the  secretary  or  agen 
who  shall  examine  the  property,  and  certify  whether  the  hazard  1 
thereby  increased  or  not,  etc.  Now  an  indorsement  on  the  back  of 
policy  may  be  regarded  as  part  of  the  contract,  provided  it  is  refern 
to  in  the  policy  as  constituting  part  of  it.  If,  however,  there  be  t 
reference  whatever  to  it  in  the  policy,  nothing  to  show  that  the  parti 
meant  it  to  be  a  part  of  the  contract,  it  will  be  regarded  merely  as  tl 
act  of  insurer,  and  not,  therefore,  binding  on  the  insured.  Stone 
case,  34  N.  J.  371 ;  Kingslej/s  case,  8  dish.  393 ;  Farter* %  case,  i 
Vt.  416  ;  Linder's  case,  16  Wend.  481 ;  Bize  v.  Fletcher,  Doug.  13, 
In  this  case  there  is  no  reference  either  in  the  policy  or  in  the  bv-lai 
to  the  direction  or  indorsement  on  the  back  of  the  policy,  and  it  ca 
not,  therefore,  be  regarded  as  part  of  the  contract.  It  is  what  it  pi 
fesses  to  be,  merely  directory,  and  not  obligatory.  And  besides  it  do 
not  provide  for  a  forfeiture  of  the  policy  upon  the  failure  on  the  p* 
of  the  insured  to  make  such  application,  and  forfeitures  are  not  favor 
by  implication.  We  are  of  opinion,  therefore,  that  there  is  no  stipu 
tion  in  this  policy  which  perse  avoids  it  upon  the  failureof  the  appell 
to  give  notice  to  the  company  of  the  alteration  in  the  machinery  oft 
mill,  provided  such  alteration  did  not  increase  the  risk.  Whether 
not  the  risk  was  thereby  increased  was  a  question  which  the  cob 
properly  submitted  to  the  finding  of  the  jury. 

And  this  brings  us  to  the  next,  and  the  more  important  questic 
assuming  that  the  change  in  the  machinery  from  the  burr  to  the  roll 
process  did  increase  the  risk,  was  notice  given  to  the  company 
required  by  the  tenth  section  of  the  by-laws?  This  section  provid 
that  if  the  property  insured  shall  be  rendered  more  hazardous,  by  ai 
means  within,  or  not  within,  the  control  of  the  insured,  notice  shall 
given  to  the  secretary ;  and  the  directors  may  elect  either  to  contin 
the  insurance  upon  the  same  terms,  or  at  higher  rates,  or  may  ean< 
the  policy.  Nothing  is  said  about  written  notice;  all  that  is  requir 
of  the  insured  is  that  he  shall  give  notice  to  the  proper  officer  of  t 
company,  and  then  the  directors  may  elect. 

Was  notice  then  given  by  the  appellee  to  the  company  of  the  alte: 
tion  about  to  be  made  in  the  machinery  ?    Now,  what  is  the  evidenc 
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The  appellee  proved  that,  before  the  alteration  was  made,  he  gave  notice 
of  such  alteration  to  Pole,  the  general  agent  of  the  company,  its  treas- 
urer, and  one  of  its  directors,  and  as  such  duly  authorized  to  receive 
risks  and  notices  of  alterations  in  the  property ;  and  that  Pole  stated  to 
the  appellee  in  reply  that  it  was  all  right,  that  the  company  had  deter- 
mined that  the  alterations  in  the  machinery  as  proposed  did  not  increase 
the  risk ;  that  it  had  been  so  decided  in  the  case  of  Kemp's  mill,  where 
the  roller  process  had  been  substituted  for  the  burr  process  ;  that  no 
additional  premium  note  was  required  of  the  appellee  after  the  notice 
thus  given,  nor  was  any  objection  ever  made  that  the  alterations 
increased  the  risk,  and  that,  nearly  two  years  after  such  alterations,  the 
board  of  directors  levied  an  assessment  on  the  premium  note  of  the 
appellee,  to  meet  losses  sustained  by  the  company,  which  assessment 
was  paid.  He  further  proved  that  Kemp,  and  Young,  and  Huyett, 
and  iNeikirk,  all  mill-owners,  had  made  application  to  the  appellee  for 
permission  to  substitute  the  roller  process  for  the  burr  process  ;  that 
their  several  applications  were  granted,  and  granted  without  demanding 
any  higher  rate  of  insurance. 

This  evidence,  if  true,  not  only  proves  that  notice  was  in  fact  given 
to  the  proper  officer  of  the  company,  but  it  explains  why  no  action  was 
taken  by  tne  directors  upon  the  application  of  the  appellee.  They  had 
already  decided,  upon  the  application  of  other  mill-owners,  that  the 
substitution  of  the  roller  process  for  the  burr  process  did  not  increase 
the  risk,  and  no  further  action,  therefore,  was  necessary.  If  the  notice 
required  by  the  by-laws  was  thus  given,  the  question  of  waiver  and 
estoppel  becomes  immaterial. 

Passing,  then,  from  this  branch  of  the  case,  we  come  to  the  further 
defense  that  there  was  a  double  insurance  on  the  property.  Now,  what 
are  the  facts  relied  on  to  support  this  defense  ?  The  mill  was,  as  we 
have  seen,  leased  to  Messrs.  Aikens  for  five  years,  and,  while  in  pos- 
session of  the  mill,  part  of  the  old  machinery  was  taken  out  by  the 
lessors,  and  new  and  different  machinery  put  in  its  place.  This  was 
done  at  their  expense,  and  at  a  cost  of  about  $9,000.  The  new 
machinery  which  belonged  to  them  was  insured,  and  the  policies  of 
insurance  were  assigned  to  the  appellee  to  secure  the  payment  of 
$2,000  loaned  by  him  to  the  lessees.  The  appellee  thus  held,  it  is  true, 
two  policies,  one  on  the  mill  and  old  machinery,  property  which 
belonged  to  him,  and  the  other  on  the  new  machinery,  which  belonged 
to  the  Messrs.  Aikens,  but  the  two  policies  were  in  different  rights,  and 
upon  different  property.  In  no  sense  could  this  be  considered  a 
double  insurance,  to  constitute  which  there  must  be  two  or  more  poli- 
cies insuring  the  same  property. 

Then  again  it  was  said  there  was  a  forfeiture  of  the  policy,  because 
the  appellee  had  parted  with  his  interest  in  the  property.  But  there 
is  no  ground  on  which  this  contention  can  be  supported.  He  had 
leased  the  mill  for  a  term  of  five  years,  with  the  privilege,  on  the  part 
of  the  lessors,  to  buy  it  any  time  during  lease  at  a  price  named. 
They  did  not  agree  to  buy  it,  but  merely  had  the  privilege  of  buying 
it,  and  as  matter  of  fact  the  record  shows  they  never  did  buy  it.  They 
were  in  possession  under  the  lease,  but  the  title  and  right  of  property 
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was  in  the  appellee.  It  cannot  be  said  that  he  had  parted  with  his 
interest  or  that  he  had  in  any  manner  aliened  it,  within  the  meaning 
of  the  law.  PhiUipJ  case,  10  Cush.  350 ;  H'dVs  case,  59  Penn.  St.  474 ; 
Petney^s  case,  65  N.  Y.  6  ;    Washmgton  Fire  Ins.  case,  32  Md.  421. 

We  see  no  objection  to  the  rule  of  damages  laid  down  by  the  court. 
The  appellee  was  entitled  to  recover  the  full  loss  or  damages  sustained 
by  him,  to  be  estimated,  in  the  language  of  the  policy,  according  to  the 
actual  value  of  the  property  at  the  time  of  the  fire,  with  interest 
thereon,  in  the  discretion  of  the  jury,  after  three  months  from  the  date 
of  notice  and  proof  of  loss.     And  so  the  court  instructed  the  jury. 

The  theory  upon  which  the  appellant's  ninth  prayer  is  based,  namely, 
that  the  appellee  had  no  such  interest  or  property  in  the  old  machinery 
as  would  entitle  him  under  the  policy  to  recover  for  its  loss,  because  it 
was  in  the  possession  and  under  the  control  of  the  lessors  of  the  mill, 
is  clearly  erroneous.  The  possession  by  the  lessors  in  no  manner 
affected  appellee's  right  of  property.  It  was  still  his  property,  and  for 
its  loss  he  was  entitled  to  recover.  It  follows  from  what  we  have  said, 
that  there  was  no  error  in  granting  the  appellee's  prayers  and  in  reject- 
ing the  several  prayers  offered  by  the  appellant. 

There  were  exceptions  also  taken  to  certain  evidence  offered  by  the 
appellee.  In  the  first  exception,  the  witness  Clark  testified  that  he 
was  the  general  agent  and  inspector  of  the  Hartford  Insurance  Com- 
pany, and  as  such  had  made  repeated  examinations  of  hazards  of  burr 
and  roller  mills.  He  was  then  asked  the  following  question :  "  State, 
if  you  know,  the  usage  of  underwriters  respecting  the  rates  charged  in 
burr  flouring  mills  and  roller  mills;  are  the  rates  the  same  or  different  % " 

One  of  the  questions  to  be  determined  by  the  jury  was  whether  the 
substitution  by  the  appellee  of  the  roller  process  in  the  place  of  the 
burr  process  liad  increased  risk.  The  witness  was  not  asked  to  give  his 
opinion  as  an  expert  in  regard  to  the  risk,  but  to  prove  a  fact,  whether 
insurance  companies  charged  the  same  or  different  rates  on  burr  and 
roller  mills.  We  do  mean  to  say  that  the  rates  of  insurance  are  to  be 
considered  a  decisive  test  as  to  the  risk,  but  it  was  evidence  to  go  to 
the  jury  to  be  considered  in  connection  with  other  facts,  in  determin- 
ing the  question  of  increase  of  risk.  And  so  with  regard  to  the  evi- 
dence offered  in  the  second  and  third  exceptions.  The  witnesses  Clark 
and  JRease  were  both  experts  and  thoroughly  acquainted  with  the 
practical  working  of  the  machinery  used  in  the  manufacture  of  flour  by 
the  burr  and  roller  processes,  and  had  knowledge  of  the  details  of  the 
workings  of  each.  They  were  then  asked  the  following  question: 
"  State  the  physical  conditions  or  facts  in  the  operation  of  burr  and 
roller  flour-mills  ? " 

The  jurors  were  not  millers,  nor  experts  in  the  manufacture  of  flour, 
and  if  they  were  to  determine  whether  or  not  the  hazard  was  increased 
by  altering  the  mill  from  one  process  to  another,  they  were  entitled  to 
the  facts  connected  with  the  operation  of  both.  JqyoeJ8  case,  45  N.  Y. 
274 ;  Lyman? 8  case,  14  Allen,  335 ;  Luo£%  case,  105  Mass.  298. 

Judgment  affirmed. 
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Pennsylvania  Canal  Co.  v.  Townships  of  Shibley  and  Union. 

October  4, 1886. 

Roads  —  Township—  Contract  —  Ultra  Vires. 

Two  townships  in  need  of  a  public  road  between  two  points,  finding  it  far  more 
economical  to  rent  the  privilege  of  passing  over  a  towing-path,  the  property  of  a 
canal  company,  than  to  open  an  entirely  new  road,  entered  into  an  agreement 
with  the  canal  company  to  pay  each  $50  per  annum  to  the  company  for  the  right 
of  passage  for  the  public  over  the  towing-path.  Held,  the  township  officers  had 
no  power  to  so  bind  the  townships,  and  the  contract  being,  therefore,  ultra  vires 
could  not  be  enforced. 

Error  to  the  court  of  common  pleas  of  Huntingdon  county. 

The  townships  of  Shirley  and  Union  adjoin  on  the  south  side  of  the 
Juniata  river,  the  summit  of  Jack's  mountain  being  the  division  line. 
For  a  distance  of  two  miles  a  precipitous  gorge  in  the  mountain  called 
"Jack's  Narrows,"  is  occupied  on  the  sooth  side  of  the  Juniata  by  the 
Pennsylvania  canal  and  the  Pennsylvania  railroad.  At  many  points 
there  is  barely  room  for  canal  and  railroad  between  the  rocks  and  the 
river.  The  towns  sprang  up  after  the  making  of  the  railroad ;  Mt. 
Union  in  Shirley  township,  on  the  east  side  of  the  narrows,  and  Maple- 
ton,  in  Union  township,  on  the  west.  Although  but  two  miles  apart, 
.there  was  no  public  road  in  the  townships  between  the  two  places,  and 
*  the  inhabitants  traveling  from  one  place  to  the  other  were  obliged  to  ' 
use  a  road  in  Brady  township  on  the  north  side  of  the  river,  crossing  the 
river  twice,  the  distance  being  six  and  a  quarter  miles. 

At  August  sessions,  1877,  the  petition  of  eighty-one  citizens  of  the 
townships  of  Shirley  and  Union  was  presented  to  the  court,  praying  for 
viewers  to  lay  out  a  public  road  from  Mt.  Union  to  Mapleton.  V  iewers 
were  appointed,  but  made  no  report. 

At  August  sessions,  1878,  another  petition  for  a  public  road  between 
the  same  points  was  presented.  Viewers  were  appointed,  who  reported 
that  they  had  laid  out  a  road  on  the  towing-path  of  the  Pennsylvania 
canal,  wnich  report  was  read  and  confirmed  nisi,  November  11,  1878. 
Exceptions  to  the  report  were  filed  by  the  canal  company  on  the  ground 
that  the  townships  had  no  power  to  take  the  franchise  oi  the  canal  com- 
pany. 

A  large  number  of  depositions  were  taken,  and  the  exceptions  were 
argued.  After  the  case  was  fully  heard  the  unanimous  opinion  of  the 
court  was  announced  to  be,  that  the  road  on  the  towing-path  was  neces- 
sary ;  that  the  making  of  a  new  road  on  the  mountain  side  above  the 
railroad  would  be  too  great  a  burden  on  the  townships,  the  testimony 
showing  it  would  cost  from  $4,000  to  $5,000 ;  that  the  court  reserved 
a  final  decision  until  the  next  sessions,  and,  in  the  meantime,  they  would 
expect  the  canal  company  to  make  an  agreement  with  the  two  townships 
for  the  uee  of  the  towing-path  ;  that  it  would  be  cheaper  for  the  town- 
ships to  pay  $100  per  year  for  the  use  of  towing-path  than  to  make  a 
new  road. 
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In  pursuance  of  this  recommendation  on  May  23,  1879,  the  petition 
of  one  hundred  and  three  citizens  of  the  two  townships  was  read  ask- 
ing  for  authority  to  make  an  agreement  with  the  canal  company  for  the 
use  of  the  towing-path  as  a  oublic  road  for  five  years,  and  each  town- 
ship to  pay  $50  annually.  On  the  same  day  the  court  made  a  decree 
giving  the  authority  prayed  for. 

A  contract  was  prepared  and  executed  on  July  16, 1879,  by  the  Penn- 
sylvania Canal  Company  and  the  two  townships  which  recited  the  decree 
of  the  court. 

It  was  a  temporary  expedient  on  the  part  of  the  townships  to  give 
the  inhabitants  a  road  until  they  could  nave  made  one  over  the  end  of 
the  mountain. 

The  townships  paid  the  canal  company  for  the  use  of  the  road  the 
first  year,  the  supervisors  of  Shirley  paying  $50  on  November  22, 1879, 
and  union  $50  on  February  10,  1880,  and  the  payments  were  audited, 
approved  and  allowed  by  the  respective  townships. 

After  the  contract  was  executed  the  canal  company  expended  $170 
in  repairing  the  road  and  in  changing  and  enlarging  a  farm  bridge 
across  the  canal,  to  make  it  suitable  for  public  travel. 

The  townships  having  failed  to  pay  for  the  year  1879  and  1880,  suit 
was  brought.  On  the  trial  objection  was  made  that  the  contract  was 
ultra  vires  ;  the  court  sustained  the  objection  and  directed  a  verdict  for 
defendants.  A  motion  for  a  new  trial  was  made;  later,  the  present 
action  was  commenced  for  the  use  of  the  road  for  1881,  plaintiffs 
claiming  $100,  interest  from  December  1,  1882. 

William  Dorris  and  John  D.  Dorris,  for  plaintiffs  in  error.  Green's 
Brice's  Ultra  Vires.  The  doctrine  of  ultra  vires  is  applied  only  for 
the  purpose  of  compelling  corporations  to  be  honest  in  the  simplest 
and  commonest  sense  of  nonesty.  Bradley  v.  Ballard,  55  111.  417. 
As  to  the  act  of  15th  April,  1834,  §  3,  see  Dean  v.  New  Minora 
Township,  5  W.  &  S.  546 ;  Fredand  v.  Penn.  Gen.  Ins*  Co.y  13  Norr. 
513.  In  the  exercise  of  the  right  of  eminent  domain  the  franchise  of 
the  canal  company  could  have  been  taken.  West  Bridge  Co.  v.  Dix^O 
How.  507  ;  Mills  v.  St.  Clair  Co.,  8  id.  569.  A  franchise  may  be  con- 
demned in  the  same  manner  as  individual  property.  Mich,  db  Polo. 
R.  B.  Co.  v.  Louisa.  R.  R.  Co.y  13  How.  71.  Where  a  contract  has 
been  fully  performed,  either  by  the  corporation  or  the  other  party,  the 
one  who  has  received  the  benefit  will  not  be  permitted  to  resist  its 
enforcement  by  the  plea  of  mere  want  of  power.  Oil  Greek  etc.,  R  JR. 
Co.  v.  Transp.  Co.,  2  Norr.  166;  Wright  v.  Pirn  Line  Co.,  5  Out 
207 ;  Com.  v.  Phila.  Co.,  2  S.  &  R.  193 ;  Vanfcirk  v.  dark,  16  id. 
290;  Cooper  v.  Lampeter  Township,  8  W.  125;  Dauphin  Co.  v. 
Bridenhart,  4  Harr.  458  ;  WatCs  Appeal.  28  P.  P.  S.  391 ;  Allegheny 
v.  West  Perm.  Hospital,  12  Wr.  126.  If  a  contract  with  a  corporation 
has  been  performed  in  good  faith  by  the  other  party  and  the  corpora- 
tion has  received  the  benefit  thereof,  it  probably  cannot  in  any  case 
interpose,  against  its  duties  assumed  thereunder,  the  defense  of  ultra 
vires.  Big.  Estop.  466.  Citing  Ward  v.  Johns,  95  III.  215,  280, 
Darst  v.  Cole,  83  id.  141;  Railway  Co.  v.  McCarthy,  96  U.  8. 
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267;  San  Antonia  v.  Mehaffy,  id.  312;  Hitchcock  v.  Galveston,  id. 
351;  Morris  H.  R.  Co.  v.  R.  R.  Co.,  29  N.  J.  Eq.  452;  Whitney 
Arms  Co.  v.  Barlow,  63  N.  Y.  62.  The  executed  dealings  of  corpo- 
rations must  be  allowed  to  stand  for  and  against  both  parties,  when  the 
plainest  rules  of  good  faith  require  it.  Parish  v.  Wheeler,  22  N.  Y. 
494  ;  Green's  Brice's  Ultra  Vires  (2d  ed.),  729.  Ultra  vires  prevails 
in  full  force  onl^  where  the  contracts  of  this  character  remain  wholly 
executory.  This  rule  prevails  even  as  to  public  or  municipal  corpora- 
tions in  analogous  cases.  Thompson  v.  Lambert,  44  Iowa,  239.  See 
Oas  Co.  v.  San  Francisco,  9  Cal.  453.  An  agreement  originally  ultra 
vires  cannot  be  impeached  after  a  considerable  time.  SmaUcomMs 
case,  L.  K.,  3  Eq.  769;  1  Add.  Cont.,  §  124.  When  there  is  tide  facto 
corporation,  and  the  State  does  not  interfere,  its  corporate  existence 
and  its  ability  to  contract  cannot  be  questioned  in  a  suit  brought 
upon  an  evidence  of  a  debt  given  to  it.  Commissioners  v.  Bolles,  4 
Otto,  104;  Spahrv.  Farmers'  Bank,  13  tforr.  434;  OH  Creek,  etc., 
R.  R.  Co.  v.  Penn.  Trans.  Co.,  2  id.  166. 

Brown,  Bailey  <f&  Brown  and  Speer  cfe  McMurtrie,  for  defendants  in 
error.  Without  an  order  of  the  quarter  sessions,  supervisors  have  no 
more  authority  to  open  a  new  road,  or  correct  errors  in  the  opening  of 
an  old  one,  than  have  their  fellow  citizens.  Holden  v.  Cole,  1  Barr, 
303 ;  Snow  v.  De^rfeld  Township,  1  W.  N.  C.  382 ;  Bergner  v.  City 
of  Harrisburg,  1  Pears.  291 ;  Addis  v.  City  of  Pittsburg,  4  Norr.  379 ; 
Hague  v.  City  of  Philadelphia,  12  Wr.  527;  School  District  of  Erie 
v.  Fuess,  2  Out  600.  Considered  with  respect  to  the  limited  number 
of  their  corporate  powers,  townships  rank  low  down  in  the  scale  or  grade 
of  corporate  existence  ;  and  hence  have  been  frequently  termed  quasi 
corporations.  Dill.  Mnn.  Corp.  1872,  §  10;  Union  Township  v.  Gib- 
boney,  13  Norr.  534.  A  quasi  municipal  corporation  has  only  the 
powers  which  are  conferred  by  statute,  and  acts  done  by  it  in  excess  of 
such  powers  are  void.  There  is  no  distinction  in  reason  between  the 
cases  of  entire  absence  of  enactment  conferring  power  and  a  prohibi- 
tion of  its  exercise  beyond  a  certain  limit.  Wimer  v.  Worth  To  ion- 
ship,  8  Out.  317.  A  corporation  is  an  artificial  body,  created  by  law, 
and  deriving,  in  this  country,  all  its  powers  from  the  law  creating  it. 
It  can  exercise  no  power  except  such  as  is  conferred  by  law.  Wolf  v. 
Ooddard,  9  Watts,  550.  There  could  be  no  ratification  of  the  illegal 
act  of  the  supervisors.  A  ratification  being,  in  its  effect,  upon  the  act 
of  an  agent  equivalent  to  the  possession  by  nim  of  a  pre vious  authority, 
and  operating  upon  the  act  ratified  in  the  same  manner  as  though  the 
authority  of  the  agent  to  do  the  act  existed  originally,  can  only  be  made 
when  the  party  ratifying  possesses  the  power  to  perform  the  act  rati- 
fied. Marsh  v.  Fulton  County,  10  Wall.  676.  A  municipal  corpora- 
tion may  ratify  the  unauthorized  acts  and  contracts  of  its  agents  or 
officers,  which  are  within  the  corporate  powers,  but  not  otherwise. 
DilL  Mun.  Corp.  1872,  §  385.  Upon  authorized  contracts  it  is  liable 
as  a  natural  person  ;  but  upon  contracts  that  are  vlt/ra  vires,  there  is  no 
liability  ;  and  the  corporation  is  not  estopped  to  set  up  the  defense. 
Dill.  Mun.  Corp.,  §  749.     When  the  wing  walls  to  a  county  bridge 
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had  been  built  by  an  unauthorized  contract,  the  township  was  held  not 
liable,  although  the  public  were  enjoying  the  fruits  of  it.  Cooper  v. 
Lampeter  Township,  8  Watts,  125 ;  Pike  County  v.  Rowland,  13 
Norr.  238. 

Per  Curiam.  The  contract  of  the  defendants  which  the  plaintiff 
seeks  to  enforce  is  clearly  ultra  vires.  The  act  of  assembly  prescribes 
the  manner  in  which  public  roads  shall  be  laid  out  and  become  a  charge 
on  the  townships  in  which  they  are  located.  The  towing-path  of  the 
plaintiff  had  not,  in  law,  become  a  public  highway.  It  remained  the 
property  of  the  canal  company.  The  townships  in  which  it  is  located 
nad  no  power  to  enter  into  this  agreement  for  the  use  of  it  as  a  public 
road.  If  the  supervisors  can  legally  bind  the  townships  in  this  case, 
they  can  exercise  the  same  power  in  regard  to  the  use  of  every  private 
road  in  the  township.  It  is  wholly  unlike  the  cases  of  supplying  a 
temporary  jail  or  place  of  holding  court,  on  the  destruction  of  tne 
established  buildings.  No  statute  gives  to  the  officers  of  a  township  the 
power  claimed,  and  it  is  clearly  contrary  to  public  policy  to  thus  enlarge 
their  powers  by  construction. 

Judgment  affirmed. 


Patton  v.  Conn. 

October  4,  1886. 

Husband  and  Wipe  —  Wages  —  Services. 

The  husband  is,  as  a  general  rule,  entitled  to  receive  payment  for  the  services 
of  his  wife,  but  in  the  event  of  such  services  being  rendered  gratuitously,  he 
has  no  such  right,  and  if,  later,  she  is  recompensed  by  a  voluntary  gift,  her 
husband  is  no  more  entitled  to  it  than  a  stranger. 

Error  to  the  court  of  common  pleas  of  Juniata  county. 

Thomas  T.  Patton  gave  a  judgment  note  to  Alfred  J.  Patterson,  in 
trust  for  his  wife,  Rebecca  J.  Patton,  for  the  sum  of  $1,695,  February 
6,  1884,  and  on  the  same  day  it  was  entered,  and  on  a  fieri  facias  the 
real  and  personal  estate  of  the  defendant  were  sold,  and  the  right  of 
the  plaintiff  to  the  proceeds  was  denied  by  Daniel  Conn,  a  subsequent 
judgment  creditor,  and  the  court  then  directed  an  issue  to  be  formed  to 
determine  the  validity  of  the  trust  judgment. 

Robert  Patterson,  the  father  of  Mrs.  Patton,  was  a  man  of  means, 
and  died  leaving  personal  estate  and  real  estate  with  a  mill  property 
thereon.  Her  father,  in  his  life-time,  gave  her  $300  at  one  time,  and 
$300  at  another,  which  sums  she  loaned  to  her  husband.  After  her 
father's  death  her  husband  received  proceeds  of  bridge  stock,  mill 
property,  and  other  property  of  his  wife,  derived  from  the  estate  of  her 
father  and  which  her  husband  had  never  paid. 

The  chief  difficulty  was  about  one  item  of  $500,  which  entered  into 
and  formed  part  of  the  consideration  of  the  judgment,  and  grew  out 
of  the  following  facts  :  Robert  Patterson  had  three  daughters,  Mary, 
married  to  Harvey  Patton,  Isabella,  married  to  W.  G.  Earns,  and 
Rebecca,  married  to  Thomas  Patton,  who  were  away  from  home  at 
the  death  of  their  mother,  the  wife  of  Robert  Patterson.  After  the 
death  of  Mrs.  Patterson,  Thomas  Patton  and  his  wife  returned  to  the 
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home  and  mansion  and  mill  property  of  her  father,  and  there  they  con- 
tinued to  live  as  a  family  until  the  death  of  Robert  Patterson.  He 
was  seventy-eight  years  old  when  he  died,  and  had  previously  for 
several  years  been  frail  and  feeble.  After  the  death  of  Robert  Pat- 
terson the  heirs  at  law  agreed  to  give  $500  to  Rebecca  for  what  they 
called  the  care  and  keeping  of  their  father.  Thomas  Patton  was 
administrator  of  his  father-in-law.  When  he  was  preparing  his  adminis- 
tration account,  he  informed  his  attorney  and  counselor  that  by  agree- 
ment of  the  heirs  of  Robert  Patterson,  his  wife  should  receive  f  500 
ont  of  the  estate  for  the  care  of  her  father.  The  attorney  informed 
him  that  in  law  the  money  belonged  to  him  and  not  to  his  wife,  and  a 
credit  to  himself,  instead  of  to  his  wife,  was  taken  in  his  account. 
After  his  return  home  he  informed  his  wife  what  had  been  done.  The 
ausband  and  wife  considered  it  the  wife's  money,  and  it  was  included 
in  the  judgment.  The  court  excluded  the  offer  of  evidence  of  these 
facts  to  show  indebtedness  of  husband  to  ^vife,  and  held  the  transaction 
to  be  a  fraud  in  law. 

Ezra  D.  Parker  and  A.  J.  Patterson,  for  plaintiff  in  error.  In  law 
a  child  is  not  entitled  to  recover  for  services  rendered  a  parent,  unless 
a  definite  contract  is  clearly  established.  Leidig  v.  Corner's  Executors, 
11  Wr.  534.  If  a  husband  permits  his  wife  to  perform  services  for 
which  there  is  in  law  no  implied  promise  to  pay,  he  would  be  precluded 
from  recovery.  By  virtue  of  his  marital  rights  he  could  prevent  the 
service  and  demand  a  contract.  The  point,  if  not  directly  ruled,  is 
broadly  asserted  in  Houck  v.  Houck,  3  Out.  552.  That  the  $500  was 
a  valid  and  just  debt  is  ruled  by  the  principle  in  Kepler  v.  Davis,  30 
P.  F.  S.  154.  The  liberality  of  the  heirs  to  a  sister  cannot  be  con- 
strued into  a  benefit  for  the  creditors  of  an  improvident  husband. 
Fraud  in  fact  is  always  a  question  for  the  jury,  and  however  convincing 
may  be  the  evidence  on  the  subject,  it  would  be  to  confound  the  prov- 
ince of  the  two  tribunals  for  the  court  to  assume  the  decision  of  it. 
Louoheim  Brothers  v.  Henszey,  27  S.  305 ;  Ehrisman  v.  Roberts, 
18  id.  308.  See,  also,  LarUn  v.  McMullin,  13  Wr.  29 ;  Eokee  v.  Wal- 
lace, 2  Harr.  139 ;  Forsyth  v.  Mathews,  id.  100 ;  Brown's  Appeal,  5 
Norr.  524;  Riegel  v.  Wooley,  32  S.  227.  Actual  and  constitutional 
fraud  fully  discussed  and  distinguished  in  Deekers  v.  Temple,  5  Wr. 
234 ;  Wilne,  Browne  &  Co.  v.  Henry,  4  id.  357.  The  court  should 
instinct  the  jury  as  to  the  nature  and  effect  of  legal  fraud,  and  it  is  not 
sufficient  to  leave  the  case  to  them  to  decide  generally  whether  the  sale 
was  fraudulent  or  not.  Cadbury  v.  Nolan,  5  Barr,  320.  It  is  error  to 
submit  questions  of  law  to  the  jury.  Cook  v.  Mackrell,  20  8.  12 ; 
Keating  v.  Orne,  27  id.  89.  See  Bush  v.  Vought,  5  P.  E.  S.  437; 
John  Moloney  Estate,  42  Leg.  Int.  276. 

Jeremiah  Lyons  and  B.  F.  Junkin,  for  defendants  in  error.  Real 
estate — and  personal  —  paid  for  with  a  wife's  earnings  or  savings  does 
not  give  her  a  trust  estate  in  the  property.  Raybold  v.  Raybold,  8  Harr. 
308,  311 ;  Bucher  v.  Ream,  18  Smith,  421 ;  Speakmaris  Appeal,  21 
id.  25.  Money  thus  acquired  is  not  the  property  of  the  wife,  within 
the  meaning  of  the  act  of  11th  April,  1848.  H^r  industry  and  frugality 
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"inure  to  the  benefit  of  her  husband.  Her  earnings  belong  to  her  hns 
band.  Bucher  v.  Ream,  18  Smith,  421.  The  relationship  of  son 
in-law  and  father-in-law  is  not  one  which  repels  the  presumptioi 
that  the  keeping  was  to  be  without  reward,  so  that  even  if  there  hac 
been  no  agreement  to  pay  for  the  father-in-law's  keeping  the  law 
would  have  implied  it.  Schoch's  Adm'rs  v.  Garrett,  19  Smith,  144 
Smith  v.  Milligan,  7  Wr.  107.  See  Rortorts  Appeal,  13  Norr.  62 
Amey's  Appeal,  13  Wr.  126. 

Clark,  J.  It  is  a  most  familar  rule  of  the  law,  that  where  services 
are  rendered  by  one  person  for  another,  at  his  request,  a  promise  wil 
be  implied  to  pay  the  price,  but  this  implication  may  be  rebutted  b] 
proof  of  such  a  relation  existing  between  the  parties  as  repels  the  ide; 
of  a  contract. 

Therefore,  a  daughter  cannot  recover  wages  for  services  renderec 
in  the  nursing  and  care  of  her  father,  except  on  clear  proof  of  ai 
express  contract  to  that  effect.  The  same  rule  obtains  when  the  daugh 
ter  is  an  adult  and  married.  Although  after  marriage  her  service 
belong  to  her  husband,  yet  if  the  wife,  under  the  circumstances,  owiii| 
to  the  absence  of  an  express  contract,  might  not  recover,  the  husbanc 
can  have  no  higher  right.     Rouch  v.  Rouch,  3  Out.  552. 

It  is  plain  that  Rebecca  J.  Patton  never  had,  or  pretended  to  have 
any  claim  for  services  against  her  father's  estate,  for  no  express  con 
tract  to  that  effect  is  even  alleged.  In  the  care  and  nursing  of  he 
father,  she  doubtless  rendered  efficient  and  faithful  service,  but  in  & 
doing  she  simply  performed  a  daughter's  duty;  a  duty  to  the  per 
formance  of  which  she  was  prompted  bv  the  affection  which  was  dm 
to  her  father.  It  is  equally  plain  that  her  husband  never  set  up  an; 
such  claim,  either  in  his  own  interest,  or  in  behalf  of  his  wife,  and  i 
he  had,  the  law  would  have  denied  him  any  remedy  for  its  recovery. 

The  agreement,  in  reference  to  the  $500,  was  made  after  Rober 
Patterson's  death,  between  the  other  children  and  heirs  of  the  deceased 
they  agreed  they  would  give  to  their  sister  Rebecca  $500.  They  owei 
her  nothing ;  she  said  she  thought  she  ought  to  have  something  fo 
taking  care  of  her  father,  and  tney  said  they  would  give  her  $50C 
.  Her  husband  took  credit  for  this  amount  oi  money  in  the  settlemen 
of  his  account,  as  administrator;  the  credit  was  not  claimed  nor  allowet 
as  a  debt  due  to  him,  or  to  his  wife,  from  the  estate  of  Robert  Patter 
son.  It  would  appear  rather  to  have  been  in  the  nature  of  a  gift  to  he 
by  her  sisters,  which  by  agreement  was  executed  in  the  settlement  am 
distribution  of  the  estate.  It  was  "for  taking  care  of  her  father,"  bn 
it  was  nevertheless  a  voluntary  gift,  made  in  consideration  of  services 
which  from  feelings  of  natural  affection  had  been  gratuitously  renderec 

It  is  a  matter  of  no  consequence  that  the  husband,  through  th 
advice  of  counsel,  was  induced  to  believe  the  money  was  his  ;  that  di 
not  change  the  ownership  of  the  money. 

As  a  general  rule  the  husband  is  entitled  to  receive  for  his  wife1 
services,  but  when  those  services  are  gratuitously  rendered  he  has  n 
such  right ;  if  she  is  afterward  rewarded  by  a  voluntary  gift,  her  hni 
band  can  have  no  more  claim  to  it  than  a  stranger. 
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Thomas  T.  Pattern,  having  under  these  circumstances  received  his  wife's 
money,  was  legally  bound  for  its  restoration  to  her.  The  law  held  him 
liable  to  her  for  payment  thereof,  and  it  was  competent  for  him  to 
secure  it  to  her  in  the  note  which  he  gave  for  her  use. 

The  mill,  it  is  admitted,  belonged  to  Rebecca  J.  Patton  and  her  two 
sisters,  by  inheritance  from  their  father;  as  tenants  in  common,  they 
were,  therefore,  entitled  to  the  proceeds.  If  Thomas  T.  Patton  received 
his  wife's  share  of  the  proceeds,  it  was  his  duty  to  account  to  her  for 
thatshare;  the  only  question  for  the  jury  in'  respect  to  this  item  is 
whether  or  not  he  received  any  part  of  ner  share  of  the  proceeds,  and 
if  so,  how  much  he  did  receive  ? 

The  judgment  is  reversed  and  a  venire  facias  de  novo  awarded. 


James  v.  Crownover. 

October  4,  1886. 

Judgment,  Confession  of. 

A  paper  reading  as  follows  was  delivered:  "Mifflintown,  Pa.,  Oct.  l$tt 
1885.  On  Jan.*  1st,  1886,  after  date,  I  promise  to  pay  to  the  order  of  John 
Crownover,  at  the  banking-house  of  Parker  &  Co.,  five  hundred  and  forty-five 
dollars,  without  defalcation,  value  reed.,  and  waiving  the  benefit  of  all  laws 
exempting  property  from  levy  and  sale  by  execution,  and  confess  judgment  for 
the  said  amount  of  five  hundred  and  forty-five  dollars.  Watkin  James.11 
Later,  counsel  employed  by  Crownover  filed  a  paper  which  stated  the  note, 
claim  and  amount  due,  and  "  by  virtue  of  above  general  confession  of  judgment 
and  warrant  thereto,  we  appear  for  Watkin  James,  to  the  above  stated  suit,  and 
confess  judgment  against  him  in  favor  of  the  above  plaintiff,  for  the  sum  of 
five  hundred  and  forty-five  dollars,  with  costs  of  suit,  release  of  errors,  etc.,  etc." 
The  prothonotary  accordingly  entered  judgment  against  James.  Held,  the  con- 
fession was  valid  and  binding. 

Error  to  the  court  of  common  pleas  of  Juniata  county.  The  facts  are 
stated  in  the  syllabus. 

Alfred  Askton  and  Alfred  J.  Patterson,  for  plaintiff  in  error.  The 
warrant  to  confess  must  be  express.  Robe  v.  Hislip  et  al.,  1  Barr, 
139;  Lyile  v.  Cotts,  3  Casey,  193.  "A  warrant  oi  attorney  is  an 
instrument  in  writing,  or  a  demand  to  one  or  more  attorneys  therein 
named,  authorizing  tnein,  generally,  to  appear  in  any  court  or  in  some 
specified  court,  on  behalf  of  the  person  giving  it,  and  to  confess  judg- 
ment in  favor  of  some  particular  person  therein  named,  in  an  action  of 
debt"  2  Bouv.  L.  Die.  650,  verb.  Judgment  cannot  be  entered  on 
warrant  of  attorney  before  the  warrants  are  actually  filed  in  the  pro- 
thonotary^ office.  Chambers  v.  Deme,  2  Barr,  421.  If  the  appearance 
be  by  attorney,  the  warrant  in  strict  law  should  be  filed  with  the 
appearance,  and  at  common  law  the  want  of  it  is  error.  Banning  v. 
Taylor,  12  Harr.  289.  On  diminution  of  record  suggested,  the  court 
will  issue  a  certiorari  to  bring  up  the  warrant.  Cro.  Lac.  277 ;  3  Bac. 
Abr.  345,  tit.  Error;  1  Com.  Dig.  752,  tit.  Attorney,  B.  8.  See 
Adorns  v.  Bxksh,  5  Watts,  291 ;  1  Troubat  &  Haly,  399, 4th  ed.,  1867; 
Canning  v.  Taylor,  12  Harr.  289.  The  courts  have  authority  to 
vacate  or  modify  judgments  entered  by  warrant  of  attorney,  either  for 
cause  appearing  on  the  record,  or  for  such  as  may  be  established  by 
depositions,      uutchinson  et  al.  v.  Zedlie  et  al.,  12  Casey,  112; 
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Cochran  v.  Eldridge,  13  Wr.  365.  The  warrant  of  attorney  must  h 
filed  without  oyer  demanded.     Banning  v.  Taylor,  12  Han.  289. 

I).  D.  Stone  and  John  A.  McKee,  for  defendant  in  errror.  Afte 
a  judgment  has  been  entered  by  confession,  an  application  to  open  it  i 
to  be  determined  by  the  court  below,  on  a  view  of  the  evideno 
exhibited  on  the  hearing.  Bunce  et  al.  v.  Wightman,  5  Casey,  335 
Setting  aside  a  judgment  is  a  matter  of  sound  discretion  on  the  facte 
and  the  refusal  is  not  the  subject  of  writ  of  error.  Sweesey  v.  ititchei 
et  al.,  30  P.  F.  S.  160.  The  entry  of  judgment  is  all  that  is  require* 
under  the  act  of  1806,  as  to  form,  etc.  Hdvete  v.  JRapp,  7  S.  &  £ 
306;  My  v.  Karmcmy,  11  Harr.  314. 

Per  Curiam.  There  was  no  error  in  the  refusal  of  the  court  t 
strike  this  judgment  from  the  record.  The  note  on  which  it  wa 
entered  contains  an  express  confession  of  judgment.  Not  only  di 
attorneys  for  the  maker  of  the  note  appear  and  confess  judgraec 
against  him,  but  the  prothonotary  also  entered  judgment  on  the  not 
against  him. 

The  record  showed  no  such  defect  or  error  as  to  require  the  com 
to  strike  off  the  judgment. 

Judgment  affirmed. 

Cullmans  &  Ro8enbaum  v.  Lindsay. 

October  4,  1886. 

Contract— Parol  —  Vary  Writing 

Whether  a  contemporaneous  parol  promise  was  the  inducing  cause  of  the  execi 
tion  of  a  written  contract,  especially  when  the  mental  purpose  is  not  express© 
is  in  general  an  inference  to  be  drawn  from  the  facts,  which  facts  are  to  be  exhi 
ited  in  the  proofs,  and  the  work  of  inference  is  for  the  jury. 

Evidence — Intent. 

When  one  is  charged  with  the  commission  of  an  act  with  a  particular  inten 
he  may  testify  what  his  intention  was,  but  he  cannot  testify  to  the  undisclost 
purpose  of  his  mind  or  declare  a  mental  reservation  to  nullify  the  express  won 
of  his  contract. 

Error  to  the  court  of  common  pleas  of  Lancaster  county.  The  f ac 
are  stated  in  the  opinion. 

J.  L.  Stemmetz,  for  plaintiffs  in  error.  There  is  no  allegation  in  tl 
narr.  that  the  written  contract  was  executed  on  the  faith  of  the  par 
agreement,  and  it  is,  therefore,  doubtful  whether  the  terms  and  oond 
tions  of  tie  written  contract  could  be  attacked  at  all.  Callen 
Lukervs,  89  Penn.  St.  134  ;  Parsons  v.  Adeler,  8  W.  N.  C.  72.  ! 
plaintiffs  will  insist  on  the  benefit  of  a  contemporaneous  parol  agre 
ment,  they  must  declare  on  it.  Hunter  et  al.  v.  McHose,  4  Out  3 
To  set  aside  the  written  contract  there  must  be  clear,  precise  ai 
indubitable  evidence  of  fraud  or  mistake,  and  it  is  error  to  submit  tl 
question  of  fraud  to  the  jury  upon  slight,  trivial,  parol  evidence.  SHa 
v.Sherk,  1  W.  &  S.  195 ;  MiZfor  v.  $nith,  9  Oas.  386.  When  parti 
without  fraud  or  mistake  have  put  their  engagements  in  writing,  th 
is  not  only  the  best,  but  the  sole  evidence  of  their  agreement.  Marti 
v.  Berms,  17  P.  F.  S.  459.  Spenoer  et  al.  v.  Colt,  8  Norr.  314,  decid 
the  question  and  recognizes  the  principle,  "  that  the  jury  is  to  detenuii 
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what  induced  the  parties  to  sign  the  instrument  from  what  was  said 
and  done  before  the  time  of  signing,  and  that  it  is  improper  to  allow  the 
witness  to  state  the  intention  or  purpose  that  was  in  his  mind  at  the 
time  of  the  execution." 

George  JVauman,  for  defendants  in  error.  "  That  a  written  agree- 
ment may  be  modified,  explained,  reformed  or  altogether  set  aside  by 
parol  evidence  of  an  oral  promise  or  undertaking  material  to  the  sub- 
ject-matter of  the  contract  made  by  one  of  the  parties  at  the  time  of 
the  execution  of  the  writing,  and  which  induced  tne  other  party  to  put 
his  name  to  it,  must  now  be  regarded  as  a  principle  of  law  so  well  set- 
tled as  to  preclude  discussion."  Walker  v.  France,  17  W.  N.  C.  313. 
See  Moore  v.  H.  J.  &  S.  E.  R.  Co.,  13  Norr.  324. 

Clark,  J.  This  suit  was  brought  to  recover  the  contract  price  of  a 
certain  lot  of  tobacco,  sold  by  the  plaintiffs  to  the  defendants.  At  the 
time  of  the  purchase,  an  agreement,  partly  printed  and  partly  written, 
was  executed  as  follows  : 

"  April  18, 1883. 

"  This  is  to  certify,  that  I  have  this  day  sold  my  interest  in  2  acres 
of  tobacco  to  A.  S.  Kosenbaum  <fc  Co. 

First  wrappers  at  14  cents. 
Second      "  "    4       " 

Seconds  "    4       " 

Fillers  "     3       " 

"  To  be  well  selected  and  free  of  all  damage,  such  as  hail-cut,  shed- 
bnrnt,  fat^stems,  ragged  tobacco,  or  water  casing,  and  to  be  delivered 
in  merchantable  order,  not  before  the  24th  day  of  April  next  at  their 
warehouse. 

"N.  S.  Lindsay." 

In  the  making  of  this  contract,  Robert  K.  Lindsay  represented  the 
plaintiffs,  and  William  Morin  the  defendants.  It  is  alleged,  and  at  the 
trial  evidence  was  introduced  to  show,  that  this  instrument  did  not  con- 
tain the  precise  agreement  of  the  parties. 

It  is  contendeaon  part  of  the  plaintiffs,  that  the  written  agreement 
was  made  by  filling  up  a  printed  form,  generally  used  in  the  purchase 
of  tobacco  upon  the  polls,  in  the  process  of  curing,  whereas  the  trans- 
action in  hand  was  in  fact  a  purchase  of  cured  tobacco,  stored  in  a 
cellar,  where  every  facility  was  afforded  for  inspection  of  the  article,  as 
to  its  quality  and  condition  ;  that  the  whole  lot  was  thrown  open  to 
examination,  and  was  actually  purchased  upon  inspection ;  that  the 
clause  in  the  contract,  relating  to  its  quality  and  condition,  was  objected 
to,  on  part  of  the  plaintiffs'  agent,  and  the  contract  was  subsequently 
signed  upon  the  express  promise  and  agreement,  of  the  defendants' 
agent,  that  the  clause  in  question  should  not  affect  the  transaction,  but 
that  upon  delivery  of  the  tobacco,  as  it  then  was,  the  money  would  be 
paid  at  the  prices  expressed  in  the  contract. 

No  principle  is  better  settled  as  we  said  in  Juniata  Building  Associa- 
tion v.  Heteel,  7  Out.  507,  "  than  that  parol  evidence  is  admissible  to 
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show  a  verbal  contemporaneous  agreement,  which  induced  the  execu 
tion  of  a  written  obligation,  though  it  may  vary  or  change  the  terms  oi 
the  written  contract."  "That  a  written  agreement  may  be  modified 
explained,  reformed,  or  altogether  set  aside,  by  parol  evidence,  of  ar 
oral  promise  or  undertaking,  material  to  the  subject-matter  of  the  eon 
tract,  made  by  one  of  the  parties  at  the  time  of  the  execution  of  th( 
writing,  and  which  induced  the  other  party  to  put  his  name  to  it,  mus 
now  be  regarded  as  a  principle  of  law  so  well  settled  as  to  preclude  dis 
cussion.  Walker  v.  France,  17  W.  N.  C.  313.  See,  also,  Greenawd 
v.  Rohne,  85  Penn.  St.  349;  Barclay  v.  Waimoright,  86  id.  191. 

It  was  competent,  therefore,  for  the  plaintiffs  in  this  case,  to  intro 
duce  evidence  to  show  that  it  was  the  parol  promise  referred  to,  whicl 
induced  Robert  K.  Lindsay,  their  agent,  to  put  his  name  to  the  con 
tract ;  although  the  effect  of  the  evidence  undoubtedly  is,  by  paro 
proof,  to  alter  the  terms  of  a  written  instrument.  For  although  thi 
original  design  of  the  defendants'  agent  may  have  been  honest,  it  is  i 
fraud  in  the  defendants,  in  order  to  procure  an  unfair  advantage,  sub 
sequently  to  deny  the  parol  qualification,  upon  the  faith  of  which  th 
contract  was  made ;  evidence  as  to  the  real  intent  of  the  parties  at  th 
time,  therefore,  becomes  admissible.  Lippincott  v.  Whitman,  83  Penn 
St.  244. 

The  parol  evidence,  however,  which  will  be  effective  to  reform 
written  instrument,  in  such  a  case,  must,  it  is  said,  be  clear,  precise,  ant 
indubitable;  that  is  to  say,  it  must  carry  clear  conviction  to  the  mind 
of  the  jurors,  that  the  witnesses  are  credible,  that  the  facts  are  di* 
tinctly  remembered,  and  are  truly  and  accurately  stated  ;  and  to  th 
mind  of  the  court,  that,  if  the  facts  alleged  are  true,  the  matters  ii 
issue  are  definitely  and  distinctly  established.  Spencer  v.  Colt,  8  Non 
314. 

The  testimony  in  this  case  was  certainly  such  as  justified  the  sub 
mission ;  if  the  facts  are  as  they  are  stated  by  Robert  K.  Lindsav  an< 
James  Lindsay,  it  is  clear  that  the  written  paper  did  not  contain  th 
contract  of  the  parties,  and  that  the  writing  was  signed,  under  th 
inducement  of  the  accompan  ving  parol  promise.  The  veracity  and  accu 
racy  of  the  witnesses,  and  tlie  conflict  in  the  evidence  were/of  course 
wholly  for  the  jury. 

But  the  fact  whether  or  not  the  parol  promise  was  the  inducinj 
cause  of  the  execution  of  the  written  contract,  especially  when  th 
mental  purpose  is  not  at  the  time  expressed,  is,  in  general,  an  inferene 
to  be  drawn  from  the  facts.  These  facts  are  to  he  exhibited  in  th 
proofs,  and  the  work  of  inference  is  for  the  jury.  Where  a  party  i 
charged  with  the  commission  of  an  act  with  a  particular  intent,  he  ma; 
testify  what  his  intention  was,  but  he  cannot  testify  to  the  undisclosed 
purpose  of  his  mind,  or  declare  a  mental  reservation  to  nullify  th 
express  words  of  his  contract.  Juniata  Building  Association  v.  Heizel 
1  Out.  507.  Or,  as  was  said  in  substance  in  Spencer  v.  Colt,  89  Penn 
St.  314,  "  the  unexpressed  intent,  motive  or  belief  existing  in  one  party'i 
mind  at  the  execution  of  a  contract  cannot  aid  the  jury  in  ascertainin| 
whether  the  language  or  conduct  of  the  other  party  had  been  such  ast< 
create  that  intent,  motive,  or  belief  ;  the  parties  may  often  have  differ 
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ent  impressions  as  to  its  effect  upon  their  respective  interests,  and,  there- 
fore, the  thoughts  of  one  cannot  be  proved  to  bind  the  other. 

At  the  trial  the  following  question  was  propounded  by  the  plaintiffs 
to  Kobert  K.  Lindsay,  their  own  witness : 

"  Q.  Were  his  declarations,  that  this  contract  amounted  to  nothing 
and  meant  nothing,  and  that  the  tobacco  would  be  paid  for,  as  he 
bought  it  on  sight,  was  that  an  inducement  to  you  to  sign  the  contract  ? 

"  Objected  to ;  objection  overruled,  and  exceptions. 

"Q.  The  witness  said  that  he  would  accept  nothing  under  that  con- 
tract ;  and  Morin  said,  this  contract  means  nothing ;  I  bought  this 
tobacco  on  sight,  and  you  will  be  paid  for  it;  was  that  an  inducement 
to  you  to  sign  the  contract?  A.  That  was  the  only  inducement  he 
could  have  bought  it  on,  or  any  one  else,  no  other  way." 

The  answer  to  this  question  may  have  had  but  little  effect  on  the 
determination  of  the  cause  by  the  jury  —  we  cannot  know  certainly 
what  did  influence  the  jury  in  the  finding ;  but,  as  it  was  received 
against  the  objection  of  the  defendant,  and  is  assigned  for  error  here, 
we  cannot  disregard  it  upon  the  mere  supposition  or  conjecture  that  it 
did  no  harm. 

The  admission  of  this  answer  was  clear  error,  and  upon  this  ground 
the  judgment  must  be  reversed.  We  find  no  other'  error  upon  this 
record,  out  upon  the  second  assignment  the 

Judgment  is  reversed,  and  a  venire  facias  de  novo  awarded. 


Kiehl  v.  Commonwealth. 

October  4,  1886. 

Jtogmeht  —  Entry  of— Opening  op— Penalty. 

A.,  who  had  been  convicted  of  desertion  upon  a  charge  instituted  by  B.,  his 
wife,  was  sentenced  to  pay  B.  $4  per  week  for  the  maintenance  of  herself  and 
child,  and  to  give  bond,  with  sufficient  sureties,  to  the  Commonwealth  in  the 
sum  of  $300  for  the  faithful  performance  of  the  order;  in  pursuance  of  this,  a 
bond  was  given  with  C.  as  surety;  later,  A.  left  the  jurisdiction,  and  three  suits 
were  commenced  on  the  bond;  the  first  was,  upon  payment,  discontinued;  in  the 
second,  judgment  was  entered  for  $8430  for  want  of  an  affidavit  of  defense,  and, 
upon  payment,  this  judgment  was  satisfied;  in  the  third,  the  court  refused  to  enter 
judgment,  because  one  had  already  been  entered  upon  the  bond,  whereupon  a 
petition  was  presented  asking  for  the  striking  off  of  the  entry  of  satisfaction 
formerly  entered,  and  the  opening  of  the  judgment,  and  the  entering  of  judg- 
ment for  $300,  the  penalty  in  the  bond.  The  court  treated  the  liquidation  as  a 
judgment,  and  opened  it  for  the  purpose  of  enabling  the  plaintiff  to  move  for 
judgment  in  favor  of  the  Commonwealth  for  the  penalty  of  the  bond.  Held, 
that  although  this  was  not  strictly  correct,  it  was  not  error. 

Error  to  the  court  of  common  pleas  of  Lancaster  county.  The 
facts  are  stated  in  the  syllabus. 

B.  Frank  EsKLeman  and  William  T.  Brown,  for  plaintiff  in  error. 

*  It  was  clearly  error  in  the  court  to  enter  a  second  judgment  for  a 

greater  amount.     This  has  been  decided  in  Ullery  v.  Clark,  6  Harr. 

H8.    See  Stephens  v.  Cowan,  6  Watts,  511 ;  Smith  v.  Hood  <&  Co.,  1 

Casey,  218. 

Bertj.  F.  Davis,  for  defendant  in  error.  "  The  power  of  the  court  to 
amend  being  established,  the  conclusiveness  of  the  record,  as  amended, 
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follows  of  course."  Rhoads  v.  Commonwealth,  3  Harr.  276.  A  court 
of  record  has  power  over  its  own  records  and  proceedings,  whether 
before  or  after  judgment,  or  to  the  same  or  a  subsequent  term,  it  being 
a  matter  of  discretion  with  the  court.  R.  R.  Co.  v.  BurreU,  31 
Smith,  400.  See  Crutcher  v.  Commonwealth,  6  Whart.  340.  There 
can  be  no  doubt  as  to  the  right  of  the  court  to  strike  off  entry  of  satis- 
faction. Murphy  v.  Flood,  2  Grant  Cas.  411 ;  McKmney  v.  Fritz, 
2  W.  N.  C.  173. 

Sterrett,  J.  All  that  need  be  said  in  justification  of  the  orders 
complained  of  in  this  case  may  be  found  in  the  opinion  of  the  learned 
president  of  the  common  pleas. 

The  suit  was  necessarily  in  the  name  of  the  Commonwealth,  payee 
named  in  the  bond  to  the  use  of  the  deserted  wife ;  and  if  she  was 
entitled  to  any  thing  under  the  conditions  of  the  bond,  the  only  judg- 
ment that  could  be  legally  entered  was  one  in  favor  of  the  Common- 
wealth, as  legal  plaintiff,  for  the  precise  penalty  named  in  the  bond, 
neither  more  nor  less,  with  a  liquidation  of  the  amouut  then  due  the 
use  plaintiff.  Judgment  in  favor  of  the  Commonwealth  for  the 
penalty  was  an  essential  prerequisite  to  a  liquidation  in  favor  of  the 
use  plaintiff.  Without  it  the  liquidation  was  premature,  a  mere 
nullity,  and  might  have  been  treated  as  such,  or  it  might  have  been 
stricken  from  the  record  as  wholly  unauthorized.  The  court,  how- 
ever, treated  the  liquidation  as  a  judgment,  and  opened  it  for  the  pur- 
pose of  enabling  the  plaintiff  to  move  for  judgment  in  favor  of  the 
Commonwealth  for  the  penalty  of  the  bond.  This  was  not  strictly  cor- 
rect, but  plaintiffs  in  error  were  not  prejudiced  thereby,  and  hence 
they  have  no  reason  to  complain.  Tne  court,  out  of  abundance  of 
caution,  adopted  that  mode  of  expunging  from  the  record  an  entry  that 
never  should  have  been  made. 

It  is  not  pretended  that  there  was  ever  any  but  one  judgment  in 
favor  of  the  Commonwealth,  and  the  entry  of  that  is  the  only  subject 
of  complaint  in  the  second  specification.  The  Commonwealth  was 
entitled  to  judgment  for  the  penalty  of  the  bond,  to  be  followed  by 
liquidation  in  favor  of  the  deserted  wife,  and  hence  there  is  no  merit 
in  the  second  specification.  The  only  irregularity  in  the  proceedings 
was  the  unauthorized  entry  of  what  purported  to  be  a  judgment  in 
favor  of  the  use  plaintiff  for  the  amount  then  due  her.  This  was  cor- 
rected, and  then  the  proper  judgment  was  entered.  Neither  of  the 
plaintiffs  in  error  has  heen  in  any  manner  prejudiced  thereby.  They 
can  safely  pay  all  that  is  due,  or  may  become  due,  to  the  use  plaintiff 
under  the  sentence  of  the  court  of  quarter  sessions,  without  fear  of 
being  required  to  pay  any  part  thereof  a  second  time.  The  court 
below  will  take  care  that  they  are  not  harmed  either  in  person  or 
estate. 

Judgment  affirmed. 
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Rinehart  v.  City  of  Lancaster. 

October  4,  1886. 

Municipal  Corporation — Reward. 

The  mayor  of  a  city  offered  a  money  reward  for  the  arrest  and  conviction  of 
"  any  party  or  parties  setting  fire  to  buildings  of  any  description  within  the  limits 
of  the  city. "  Held,  that  one  to  be  entitled  to  the  reward  must  have  disco  vered  and 
arranged  the  evidence  which  warranted  the  guilty  party's  arrest,  and  on  which 
he  was  convicted.* 

Error  to  the  court  of  commou  pleas  of  Lancaster  county.  The  facts 
are  set  forth  in  the  opinion. 

Bery.  F.  Damis,  for  plaintiff  in  error.  "J5e  parte  conversations 
are  not  admissible  against  the  adverse  party."  Gordon  v.  Bowers,  4 
Harr.  226.  The  interpleader  act  does  not  apply  where  two  persons 
claim  to  be  entitled  to  a  reward.  Colli*  v.  Lee,  1  Hodges,  204 ;  Grant  v. 
Fry,  4  Dow.  P.  C.  135.  See,  also,  Armstrong  v.  City  of  Lomeaster^  5 
Watts,  68  ;  Commonwealth  v.  Lightner,  9  W.  &  S.  118. 

/.  W.  Johnson,  for  defendant  in  error. 

Gordon,  J.  On  the  17th  of  April,  1879,  the  city  of  Lancaster, 
through  its  mayor,  John  T.  McGomgle,  Esq.,  offered  a  reward  of  $500 
for  the  arrest  and  conviction  of  "any  party  or  parties  setting  fire  to 
buildings  of  any  description  within  the  limits  of  the  city."  The  plain- 
tiff in  the  present  suit  claims  this  reward,  alleging  that  he  was  princi- 
pally instrumental  in  securing  the  arrest  and  conviction  of  one  Jerry 
Dungan  for  an  attempt  to  fire  a  stable  or  barn,  in  the  said  city,  belong* 
ing  to  George  Hastings.  We  agree  with  the  learned  counsel  for  the 
plaintiff,  that  the  auestion  was  not  properly  whether  the  guilty  party 
was  convicted  on  tne  plaintiff's  testimony,  or  upon  that  ol  others,  for 
it  was  not  necessary,  in  order  to  entitle  lumself  to  the  reward,  that  he 
should  have  testified  to  any  matter  concerning  the  case.  Had  he,  as 
the  detectives  say,  "  worked  up  the  case,"  that  is,  had  he  discovered 
and  arranged  the  evidence  which  warranted  Dungan's  arrest,  and  on 
which  he  was  convicted,  he  would  have  entitled  himself  to  the  reward, 
though  he  might  not  have  appeared  on  the  stand  as  a  witness,  and  had, 
in  fact,  no  personal  knowledge  of  any  thing  tending  to  a  proof  of 
Dungan's  guilt.  The  city  was  not  offering  a  bonus  for  witnesses,  but 
neither  did  it  intend  to  reward  those  who  might  be  called  upon  to  assist 
in  the  apprehension  of  incendiaries.  Hence,  unless  Rinehart  was  indeed 

ErincipaUy  instrumental  in  the  arrest  and  conviction  of  the  offender, 
e  had  no  claim  against  the  city,  and  the  judgment  as  it  now  stands 
must  be  regarded  as  well  rendered.  It  requires,  however,  but  a  cursory 
examination  of  the  evidence  to  demonstrate  the  utter  futility  of  the 
plaintiff's  suit.  He  neither  discovered  the  evidence  nor  was  he  the  cause 
of  the  guilty  party's  arrest.  According  to  his  own  showing  he  knew 
nothing  about  the  attempt  to  fire  the  barn  until  Hastings  informed 
him,  and  he  joined  the  constable  and  others  in  the  pursuit  at  the  instance 
of  Hastings,  and  that  only  because  of  his  ability  to  identify  Dungan  as 
the  person  who  was  at  the  building  about  the  time  when  Graeff  dis- 
covered the  roll  of  paper  and  the  matches.  If,  then,  Hastings,  the  owner 

*  See  80  Eng.  Rep.  865. 
Yol.IX.-60  13 


Digitized  by 


Google 


474  The  Eastern  Reporter.  [Penn. 

of  the  property,  was  the  person  who  not  only  gave  the  plaintiff  the 
information  on  which  he  acted  in  assisting  to  make  the  arrest,  but  who 
also  originated  the  pursuit,  on  what  ground  does  he  now  found  his 
claim  against  the  city  ? 

He  was  not  the  cause  of  the  arrest ;  he  discovered  no  evidence, 
neither  did  he  conduct  the  prosecution.  Had  the  matter  rested  with 
him,  Dnngan  never  would  have  been  put  on  trial,  much  less  convicted. 
What  did  he  discover,  and  what  did  he  do?  He  saw  Duncan  lounging 
about  the  premises,  but  did  not  know  until  he  was  so  informed  by 
Hastings  that  Dnngan  had  done  or  intended  any  harm,  and,  upon  being 
asked  so  to  do,  he  joined  the  constable  in  effecting  the  capture  of  the 
supposed  criminal.  So  far,  then,  from  being  the  discoverer  of  the 
offender,  or  the  moving  cause  of  his  arrest  and  conviction,  he  was  him- 
self but  an  instrument  in  the  hands  of  others,  and  an  unimportant  one 
at  that,  for  it  does  not  appear  that  he  materially  contributed  to  the 
result. 

The  judgment  is  affirmed. 


Lancaster  County  National  Bank  v.  Hfver. 

October  4.  1886. 

Banks  and  Banking — Discounting  —  Note  op  Insolvent. 

A.,  who  was  insolvent,  presented  his  note  at  a  bank  and  procured  a  discount 
of  it,  the  bank  placing  the  proceeds  to  the  credit  of  A. ;  the  following  day  he 
made  an  assignment  for  the  benefit  of  creditors ;  the  bank  learning  of  the 
assignment  at  once  withdrew  the  credit  and  tendered  back  the  note,  which  was 
not  accepted.  Held,  in  an  action  by  the  assignee  of  A.  against  the  bank  to 
recover,  that  as  the  money  had  not  yet  been  paid  out  to  A.,  or  upon  his  order, 
nor  had  the  rights  of  third  parties  intervened,  the  bank  was  justified  in  its 
course,  and  there  could  be  no  recovery.  Dougherty  v.  The  Bank,  93  Penn.  St. 
227,  followed. 

Error  to  the  court  of  common  pleas  of  Lancaster  county. 

On  March  30, 1885,  Henry  H.  Shenk  made  his  note  for  $250,  pay- 
able thirty  days  after  date,  and  on  same  date  had  it  discounted  by  the 
Lancaster  County  National  Bank ;  the  proceeds,  $248.58,  were  placed 
to  his  credit  on  tfie  books  of  the  bank,  and  no  check  was  drawn  against 
that  sum.  Next  day  he  made  an  assignment  for  benefit  of  creditors 
to  Michael  L.  Huver,  and  at  once  the  bank,  on  discovering  his  insol- 
vency, credited  his  account  with  $1.42,  the  discount,  charged  him  with 
$250,  the  amount  of  the  note,  and  tendered  the  note  to  Shenk  and  his 
assignee.  They  refused  to  receive  it ;  Huver,  the  assignee,  demanded 
the  $248.58  and,  on  refusal,  brought  suit  in  his  own  name  against  the 
bank. 

An  affidavit  of  claim,  under  the  rules  of  court,  and  an  affidavit  of 
defense,  showing  the  facts,  were  filed.  Exceptions  to  the  sufficiency  of 
the  defense  were  filed,  and  on  rule  the  court  adjudged  it  insufficient 
and  gave  judgment  for  the  plaintiff.  To  this  judgment  a  writ  of  error 
was  taken. 

Wm.  Aug.  Ailee,  for  plaintiff  in  error,  cited  Dougherty  Bros.  & 
Co.  v.  Central  National  Bank,  12  Norr.  227. 
D.  O.  Eshleman  and  L.  hllmaker,  for  defendant  in  error.  1  Story 
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Eq.  Jur.,  §§  327,  639 ;  Wilt  v.  Franklin,  1  Binn.  502.  An  assignment 
passes  all  the  money  standing  to  the  credit  of  the  assignor  to  the 
assignee  A  demand,  to  be  set  off,  must  be  a  subsisting  cause  of 
action  at  the  time  of  the  commencement  of  plaintiff's  suit,  and  upon 
which  an  action  might  have  been  sustained.  Waterman  Set-off,  74,  75, 
§60;  PenneU  v.  Gruhb,  1  Harr.  552;  Hulingv.  Hugo,  1  W.  &  S. 
418;  Varney  v.  Brewster,  14  N.  H.  49,  54 ;  Ryan  v.  Barger,  16  111. 
28 ;  In  re  Commercial  Bank  Co.,  L.  R,  1  Ch.  App.  538  ;  Roig  v.  Tim, 
7  Out.  115,  118;  Jordan  v.  Bank,  74  N.  Y.  457;  Bank  of  Chicago 
v.  Bank  of  Grand  Rapids,  68  111.  398.  A  set-off  is  in  substance  a 
cross-action,  and  a  cross-aemand  must  be  complete  when  the  action  was 
instituted.  PennettY.Grubb,l  Harr.  552.  See  Manufacturers' National 
Bank  v.  Jones,  2  Pennyp.  377.  A  bank  has  no  hen  upon  money 
standing  to  the  credit  of  one  of  its  depositors  for  the  amount  of  a  note 
of  such  depositor  discounted  at  the  bank,  but  which  has  not  matured. 
A  bank  has  not  a  right  to  retain  the  balance  of  a  customer's  deposit  to 
j»j  or  apply  upon  an  indebtedness  of  the  customer  to  the  bank  which 
is  not  yet  due.  JordaAi  v.  Bank,  74  N.  Y.  467  ;  Bank  v.  Bank,  68 
ID.  398. 

Paxson,  J.  This  case  is  ruled  by  Dougherty  v.  The  Bank,  93  Penn. 
St  227 ;  s.  c,  39  Am.  Rep.  750.  The  facts  of  the  case  are  upon  all 
fours  with  this.  There  is  no  substantial  difference  between  them.  It 
is  trae,  in  the  case  in  hand  there  was  an  assignment  for  the  benefit  of 
creditors  after  the  discount  and  before  the  withdrawal  of  the  credit. 
Bnt  the  assignee  has  no  higher  standing  than  his  assignor.  Had  a 
check  been  drawn  against  the  fund  produced  by  the  discount,  prior  to 
the  withdrawal  of  the  credit,  such  check  would  have  been  gooa  in  the 
hands  of  a  honafiae  holder  for  value.  But  there  was  nothing  of  the 
kind  here.  The  rights  of  third  parties  have  not  intervened.  We 
have  the  case  of  a  man  who  procured  a  discount  at  a  bank  one  day, 
and  makes  an  assignment  for  the  benefit  of  his  creditors  the  next 
morning.  He  was  insolvent  when  he  procured  the  discount.  The 
note  which  he  ^ave  the  bank  was  a  worthless  thing,  and  he  knew  it 
when  he  offered  it  to  the  bank. 

There  was  an  utter  failure  of  the  consideration;  the  bank  received 
nothing  for  the  credit  which  it  gave  him.  When  it  learned  next  morn- 
ing of  his  insolvency  the  bank  withdrew  the  credit  and  tendered  him 
back  the  note.  It  is  conceded  that  if  the  rights  of  third  parties  had 
intervened  the  case  would  have  been  different.  So  it  woula  have  been 
had  the  bank  paid  over  the  money  to  Shenk,  or  upon  his  order.  But 
as  between  the  parties  the  bank  had  the  right  to  withdraw  the  credit  to 
Bhenk.  The  cases  cited  in  the  opinion  of  the  court  below,  and  by  the 
learned  counsel  for  the  plaintiff  in  error,  are  good  law,  but  they  have 
no  application  to  this  case.  We  need  not  repeat  what  was  said  in 
Dougherty  v.  The  Bank,  supra. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  awarded. 
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Appeal  of  Hoar. 

October  4.  1886. 

Will — Probate  —  Intestacy  —  Administration. 

A.,  who  had  eight  children,  made  what  purported  to  be  his  last  will,  of  which 
he  constituted  8.,  his  brother,  the  executor;  when  the  paper  was  offered  for  pro- 
bate some  of  the  children  of  A.  alleged  the  invalidity  of  it,  because  of  a  want  of 
testamentary  capacity  in  A.  at  the  time  of  its  execution.  The  register  refused 
to  admit  the  paper  to  probate,  and,  treating  the  case  as  one  of  intestacy,  granted 
letters  of  administration  to  C,  the  eldest  son  of  A.,  and  to  D  ,  the  son-in-law  of 
A.    Held,  there  was,  under  the  circumstances,  no  error  in  this. 

Appeal  from  the  decree  of  the  orphans'  court  of  Lancaster  county. 

John  B.  Hoar  died  leaving  survivmghim  eight  children.  He  left  a 
will  and  therein  named  "William  C.  Hoar,  his  brother,  the  executor 
thereof.  His  said  will  was  offered  for  probate  before  the  register,  but 
probate  thereof  was  resisted  by  a  portion  of  his  children,  on  the  ground 
of  want  of  testamentary  capacity.  After  a  hearing  the  register  rendered 
his  judgment,  ref  usingto  admit  the  will  to  probate,  and  also  to  grant 
letters  to  William  C.  Hoar,  the  executor  named  in  the  wilL  From  this 
judgment  there  was  an  appeal  to  the  orphans'  court,  and  it  directed  an 
issue  of  devisavit  vd  non  to  the  court  of  common  pleas. 

The  register  being  of  opinion  that,  as  the  alleged  will  had  not  been 
admitted  to  probate,  there  was  no  will,  and,  therefore,  no  executor,  that 
in  fine  it  was  a  case  of  intestacy ;  and  he  granted  letters  of  administra- 
tion to  James  Hoar,  the  oldest  son,  and  Adam  D.  Swope,  a  son-in-law 
of  the  deceased. 

A  portion  of  the  children  of  deceased  appealed  from  the  said  judg- 
ment of  the  register  to  the  orphans'  court,  and  it  filed  a  decree,  revers- 
ing the  decision  of  the  register,  revoking  the  letters  of  administration 
granted  to  James  Hoar  and  Adam  D.  Swope,  and  directing  the  register 
to  graut  letters  of  administration  pendente  lite  to  William  0.  Hoar. 

D.  O.  EsM<eman,  Z.  Swope  and  B.  F.  Esfdeman,  for  appellants- 
The  register  can  exercise  a  sound  discretion  in  the  person,  among  those 
who  of  right  are  entitled,  to  whom  he  will  commit  the  administration 
of  the  estate.  But  he  cannot  pass  by  the  next  of  kin  of  the  decedent, 
if  competent  and  desirous  to  act,  and  grant  letters  to  a  stranger.  WU- 
Itams*  Appeal,  7  Barr,  259 ;  McClelland  Appeal,  4  Harr.  115 ;  Gyger** 
Estate,  15  P.  F.  S.  811;  Wood's  Appeal,  5  id.  335;  Gvldm's  Estate, 
32  id.  362.  The  register  could  not  pass  over  a  claimant  of  letters  of 
administration  who  stood  in  the  first  class,  unless  there  was  satisfactory 
evidence  of  his  or  her  unfitness.     Gvldin's  Estate,  32  P.  F.  S.  365. 

A.  O.  RemoM,  for  appellee.  The  register,  when  both  subscribing 
witnesses  swore  that  the  testator  executed  the  will  in  legal  and  regular 
form,  should  have  admitted  the  will  to  probate,  and  should  have  granted 
letters  testamentary  to  the  executor  named  in  the  will.  This  position 
is  sustained  in  Egbert  v.  Egbert,  28  P.  F.  S.  326.  "  If  the  execution 
of  the  will  be  properly  proved,  the  register  is  bound  to  issue  letters  tes- 
tamentary to  the  executor  named  therein,  unless  disqualified  by  minor- 
ity."    17  W.  N.  C.  192. 

Green,  J.    When  the  register  of  wills  granted  letters  of  adminis. 
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tration  pendente  lite  to  the  appellants,  he  certainly  had  abundant 
authority  of  law  for  his  action.  Had  it  been  a  case  of  unquestioned 
intestacy  he  would  have  been  obliged,  under  the  act  of  March  15, 1832, 
—  par.  22,  Purd.  Dig.  410 — to  appoint  James  Hoar,  or  some  one  in 
the  same  class  and  not  disqualified.  As  James  Hoar  was  not  disquali- 
fied there  was  no  reason  why  he  should  not  be  appointed,  and  as  Swope 
was  a  son-in-law  and  not  disqualified  there  was  good  reason  for  his 
appointment  also.  As  the  alleged  will  of  the  decedent  was  not  pro- 
bated and  a  contest  over  its  validity  was  initiated,  there  was  no  sufficient 
reason  for  passing  by  those  entitled  in  case  of  intestacy  and  there  was 
nothing  to  impeach  the  correctness  of  the  register's  action  in  granting 
letters  to  the  appellants.  "We  think,  therefore,  the  learned  court  below 
was  in  error  in  reversing  the  appointment  made  by  the  register,  and  we 
feel  it  to  be  our  duty  to  reverse  the  decree  of  the  orphan?  court  grant- 
ing letters  pendente  lite  to  William  C.  Hoar,  who  is  not  of  the  class  of 
those  entitled,  and  to  reinstate  the  persons  appointed  by  the  register. 

Now,  October  7,  1886,  the  decree  of  the  orphans'  court  is  reversed, 
and  it  is  ordered  that  the  register  grant  letters  of  administration  pen- 
dente lite  to  James  Hoar  and  Adam  D-  Swope  upon  their  giving  bond 
in  the  sum  of  $20,000  to  be  approved  by  him.  The  costs  of  the  appeal 
to  be  paid  by  the  appellee. 


Griel  v.  Buokins. 
October  4, 1886. 

Affidavit  of  Defense  —  Pbbson  Making  the  Affidavit — Mechanic's  Lien. 
When  a  defendant  files  a  stranger's  affidavit  of  defense,  it  must  show  upon  its 
face  sufficient  reason  why  it  was  not  made  by  the  defendant  himself  ;  that  a  real 
disability  existed,  which  prevented  him  from  making  it,  and  the  circumstances 
giving  rise  to  the  disability. 

A  supplemental  affidavit  of  defense  filed  in  a  scire  facias  issued  upon  a 
mechanic's  lien  set  forth,  "and on  trial  it  is  proposed  to  show  that  the  whole  bill 
is  in  excess  of  price  agreed  upon,  and  is  extortionate,  and  labor  and  material 
charged  for  which  was  not  furnished.'*    Held  to  be  too  vague. 

Error  to  the  court  of  common  pleas  of  Lancaster  county. 

This  was  a  scire  facias  upon  a  mechanic's  lien ;  an  affidavit  of 
defense  and  a  supplemental  one  were  filed  by  a  son  of  the  defendant, 
owner  and  contractor,  but  being  defective,  judgment  was  entered  for 
want  of  a  sufficient  affidavit  of  defense. 

Mr.  Reinwhl,  for  appellant.  An  affidavit  made  by  a  third  person 
interested  in  the  event  of  the  suit  is  sufficient  to  prevent  a  judgment 
by  default.    Sleeper  v.  Dougherty,  2  Whart.  177. 

W.  H.  Roland^  for  appellee.  An  affidavit  by  one  not  appearing  to 
be  a  party  in  interest  will  not  be  regarded.  Jfancrqft  v.  titerr,  1W, 
N.  C.  132 ;  Gross  v.  Painter,  id.  154 ;  StoUaker  v.  Zardner,  id.  169 ; 
Philadelphia  City  v.  Dewne,  id.  358 ;  Russell  v.  Foran,  id.  470. 
How  can  a  stranger  come  in  ?  He  is  a  meddler.  Philadelphia  v. 
Oross,  2  id.  429.  An  affidavit  by  defendant's  attorney  npon  informa- 
tion of  his  client  is  not  sufficient.  Orvne  v.  Wallace,  1  W.  N.  O.  293. 
When  an  affidavit  is  made  by  a  clerk  of  the  defendant  it  must  set  forth 
why  it  conld  not  be  made  by  the  principal.     Cowperthwait  v.  Roneyy 
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10  W.  N.  C.  482.  If  the  affidavit  be  evasive  the  plaintiff  is  entitled 
to  judgment.  Gill  v.  Cutten,  8  W.  N.  C.  58.  An  affidavit  setting1 
forth  a  partial  failure  of  consideration  should  state  the  exact  amount. 
Weil  et  al.  v.  Michael,  10  W.  N.  C.  337;  Rules  of  Court,  §  5 ;  Peck 
v.  Jones,  70  Penn.  St.  83.  A  general  affidavit  that  the  plaintiffs 
charges  are  excessive  is  insufficient.  Wolcott  v.  Schwartz,  39  Leg.  Int. 
131. 

Paxbon,  J.  The  affidavit  of  defense  in  this  case  is  clearly  insufficient. 
It  is  not  only  evasive  but  it  was  made  by  a  stranger  to  the  record.  It  is 
true  he  styles  himself  "  Attorney  for  Jacob  Grieh"  but  whether  he  was 
attorney  at  law  or  attorney  in  fact  does  not  appear.  No  reason  is  given 
why  the  defendant  did  not  make  the  affidavit  himself,  nor  does  the 
affidavit  show  that  it  was  made  for  and  on  behalf  of  the  defendant, 
nor  even  with  his  knowledge. 

Nor  are  these  defects  cured  by  the  supplemental  affidavit.  Nor  that 
the  affiant  refers  to  a  power  of  attorney  from  the  defendant  as  giving 
him  full  power  to  sign  the  affidavit  of  defense  in  this  case,  but  an 
inspection  of  that  instrument  discloses  no  such  authority.  It  refers  to 
other  matters  in  no  way  connected  with  this  suit. 

It  has  never  been  held  that  no  one  but  the  defendant  can  make  the 
affidavit  of  defense.  Cases  may  arise  where  it  would  be  physically 
impossible  for  the  defendant  to  make  such  an  affidavit.  Under  sucn 
and  similar  circumstances  we  have  no  doubt  that  an  affidavit  of  defense 
may  be  made  on  behalf  of  the  defendant  by  an  attorney  at  law  or 
other  person  duly  authorized,  but  the  reason  why  it  is  not  made  by  the 
defendant  should  be  set  forth  in  the  affidavit.  The  court  can  then 
judge  of  the  sufficiency  of  such  reason.  It  would  never  do  to  allow  a 
stranger  to  the  record  to  intermeddle  in  this  manner. 

The  correct  rule  would  seem  to  be,  that  when  a  defendant  puts  in  a 
stranger's  affidavit,  it  must  show  upon  its  face  sufficient  reason  why  it 
was  not  made  by  the  defendant  himself;  that  a  real  disability  existed 
which  prevented  him  from  making  it,  and  the  circumstances  giving 
rise  to  the  disability. 

This  rule  is  generally  observed  in  practice  throughout  the  State  so  far 
as  I  have  had  an  opportunity  of  ascertaining.  It  is  certainly  the  rule 
in  force  in  Philadelphia  where  the  practice  under  theaffidavit  of  defense 
law  is  older  than  in  most  of  the  counties  of  the  State.  See  Bancroft 
v.  Sterr,  1  W.  N.  C.  132;  Gross  v.  Painter,  id.  154;  Stollaker  v. 
Lardner,  id.  169  ;  City  v.  Demne,  id.  358 ;  Russell  v.  Foran,  id.  470; 
Philadelphia  v.  Gross,  2  id  429 ;  Covyperthwait  v.  Honey,  10  id.  482. 

The  allegation  in  the  supplemental  affidavit  that  the  affiant  "  trans- 
acted all  the  business  in  the  case,  and  has  full  knowledge  of  the  whole 
work  alleged  to  have  been  done  "  does  not  meet  the  difficulty.  It  fur- 
nishes no  reason  why  the  defendant  did  not  make  the  affidavit.  For 
that  purpose  he  is  entitled  to  avail  himself  of  the  knowledge  of  others 
and  mav  aver  his  facts  upon  information  and  belief. 

Nor  is  the  supplemental  affidavit  specific.  The  original  is  wholly 
evasive,  as  before  observed.  Neither  sets  up  more  than  a  defense  to  a 
portion  of  the  claim,  and  there  is  no  admission  anywhere  of  how  much 
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the  defendant  admits  to  be  dne.  Such  language  as  that  "  the  whole 
bill  is  in  excess  of  the  price  agreed  upon,  and  is  extortionate,  and  labor 
and  material  charged  for  which  was  not  famished,"  is  too  vague.  How 
much  labor  and  material  were  charged  for  and  not  furnished  1  Surely 
if  the  defendant  knows  the  fact  to  be  so  he  can  tell  the  amount.  And 
as  to  the  few  items  which  are  more  specific,  there  is  no  distinct  aver- 
ment made  of  any  agreement  with  the  defendant  in  regard  to  their 
price.  It  does  not  appear  whether  the  contract  referred  to  was  oral  or 
written,  nor  with  whom  made. 
Judgment  affirmed. 
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SUPREME  COURT  OF  VERMONT. 


Miles  v.  Town  of  Albany. 

January  25,  1887. 

Selectmen,  Powers  op,  Over  an  Invalid  Tax  Bill— Voluntary  Payment. 

The  selectmen  under  the  statute  —  R.  L.,  §  2692  —  giving  them  "  the  general 
supervision  of  the  concerns  of  the  town,"  have  control  of  an  invalid  tax  bill  ; 
thus,  the  plaintiff  receiving  a  tax  bill  as  collector  advanced  and  paid  into  the 
treasury  the  amount  of  the  same,  and  when  its  illegality  was  discovered  by  the 
selectmen,  they  instructed  him  not  to  force  collections,  and  promised  to  repay 
him  what  he  did  not  collect  by  voluntary  payment.  Held,  that  the  promise  was 
binding  on  the  town  ;  and  that  the  payment  by  the  collector  was  not  under  the 
ban  of  a  voluntary  payment. 

Practice. 

A  question  will  not  be  considered  unless  raised  by  the  exceptions. 

Assumpsit.  Trial  by  jury,  September  term,  1884,  Orleans  county, 
Powers,  J.,  presiding.  Judgment  for  the  plaintiff.  The  case  is  stated 
in  the  opinion. 

Grout  &  Miles  and  Crane  &  Alfred,  for  defendant.  The  select- 
men had  no  power  to  bind  the  town  to  repay.  Middlebury  et  ail.  v. 
Rood,  7  Vt.  125 ;  Angel  v.  Pownal,  3  id.  461 ;  Leavenworth  v.  Kings- 
bury,  2  Day,  323  ;  Horn  v.  Whittier,  6  N.  H.  88  ;  Qriswold  v.  No?*th 
Stonington,  5  Conn.  367 ;  Carlton  v.  Bath,  22  N.  H.  559 ;  Andover 
v.  Grafton,  7  id.  298 ;  School  District  v.  Kitteredge,  27  Vt.  650  ; 
Stearns  v.  MUler,  25  id.  20  ;  24  id.  9 ;  22  id.  114 ;  13  id.  358  ;  10  id. 
241. 

L.  H.  Thompson  and  J.  C.  Burke,  for  plaintiff.  The  selectmen 
had  power  to  bind  the  town  to  repay.  Act  of  February,  1799 ;  Rev. 
Stat.,  p.  91,  §  41;  Comp.  Stat.,  p.  118,  §  43;  Gen.  Stat.,  chap.  15, 
§  45  ;  R.  L.,  §  2692 ;  Holloway  v.  Barton,  53  Vt.  300 ;  2  N.  H.  278 ; 
19  Conn.  331 :  Dix  v.  Dummerston,  19  Vt.  262 ;  Hollister  v.  Pawlet, 
43  id.  426 ;  Cabot  v.  Britt,  36  id.  349 ;  Burton  v.  Norwich,  34  id. 
345  ;  Thayer  v.  Lyman,  35  id.  646 ;  Ladd  v.  Waterlury,  34  id.  426. 

Veazey,  J.  The  plaintiff  being  tax  collector,  and  having  tax  bills 
placed  in  his  hands  by  the  selectmen  for  collection,  advancea  and  paid 
into  the  treasury  the  amount  of  the  same  before  collection  on  the  sup- 
position that  the  assessment  was  legal,  and  the  tax  bills  valid  and  col- 
lectible by  law.  He  now  seeks  to  recover  so  much  of  that  money  as 
he  has  not  collected  on  his  tax  bills,  on  the  ground  that  the  selectmen, 
understanding  there  was  some  invalidity  which  rendered  the  taxes  not 
enforceable,  instructed  him  not  to  attempt  to  force  collections,  and 
promised  to  repay  what  he  did  not  collect  by  voluntary  payments. 

Defendant's  counsel  claim  and  argue  that  the  selectmen  had  no 
power  to  bind  the  town  to  repay  the  plaintiff,  and  deny  its  obligation 
on  any  ground.  This  claim  imposes  the  consideration  of  the  power  of 
the  selectmen  under  our  statute  in  respect  to  an  invalid  tax  bill,  or  one 
supposed  to  be  invalid.  By  section  2393,  Revised  Laws,  it  is  made 
the  duty  of  the  selectmen  to  make  out  tax  bills  and  deliver  them  to  tlit» 
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collector,  etc.  Section  450  provides  an  indemnity  to  collectors  for  any 
illegality  in  tax  bills,  assessments,  etc.  Section  2692  provides  "  the 
selectmen  shall  have  the  general  supervision  of  the  concerns  of  the 
town,  etc.  Previous  to  the  Kevisea  Statutes  of  1839,  the  provision 
was  that  they  "should  superintend  the  prudential  affairs  of  the  town ." 
Since  this  change  of  the  statutes,  it  has  oeen  held  that  they  may  submit 
a  claim  against  the  town  to  arbitrators,  so  as  to  bind  the  town  —  Dix  v. 
Dummerston,  19  Vt.  262  —  and  may  settle  and  stop  a  suit  in  behalf  of 
the  town,  although  the  town  agent  is  opposed  to  such  settlement  — 
Cabot  v.  Britty  36  Vt.  349  —  and  may  employ  counsel  to  prosecute  or 
defend  suits  for  the  town  where  the  town  agent  for  prosecuting  and 
defending  suits  neglects  to  do  so  —  Burton  v.  Norwich,  34  Vt.  345  — 
and  that  they  "are  especially  the  financial  agents  of  the  town." 
Thayer  v.  Lyman,  35  Vt.  646.  These  cases  indicate  the  trend  of 
decisions  under  the  present  statute. 

If  the  selectmen  snould  make  a  tax  bill  and  deliver  it  to  the  collector, 
and  thereupon  find  it  was  illegal  and  not  enforceable,  it  would  be 
strange  if  they  had  no  power  to  interfere,  but  were  obliged  to  let  the 
collector  proceed  with  it  as  though  legal,  and  get  the  town  involved  in 
hopeless  lawsuits.      The  statutes  give  the  collector  no  discretionary 

Eowere,  but  do  indemnify  him,  as  shown  above.  Somebody  should 
ave  authority  to  deal  with  an  illegal  tax  bill  in  a  sensible  manner. 
The  power  is  given  to  no  officer  other  than  the  selectmen.  It  is  surely 
an  important  "concern  of  the  town."  When  a  tax  bill  is  not  enforce- 
able by  reason  of  some  illegality  in  the  proceedings  applicable  to  the 
whole  bill,  the  abatement  provisions  afford  no  remedy,  because  only 
the  twentieth  part  can  be  abated.  "Without  this  limitation,  it  is  doubt- 
ful whether  the  statute  gives  authority  to  the  abatement  board  in  this 
behalf.  In  view  of  the  prescribed  duty  and  obligations  of  the  collector, 
and  of  his  limitation  of  power  as  to  a  tax  bill,  tor  which  he  has  given 
his  receipt,  there  seems  to  be  no  solution  of  the  difficulty  where  a  tax 
bill  is  tainted  with  fatal  illegality,  unless  the  selectmen  can  interpose 
by  virtue  of  having  the  "  general  supervision  of  the  concerns  of  the 
town."  We  think  that,  under  this  authority,  they  might  recall  such  a 
tax  bill.  Their  decision  that  a  tax  bill  is  not  enforceable  would  not  be 
conclusive  upon  others,  but,  having  so  decided,  and  having,  therefore, 
taken  action  in  the  interests  of  the  town  by  a  withdrawal  of  the  bill 
from  the  collector,  it  plainly  ought  to  be  a  relief  of  the  collector  from 
his  liability  for  non-collections.  If  so,  then  the  town  should  not  retain 
his  advancements  on  a  tax  bill  thus  withdrawn.  If  the  selectmen  may 
withdraw,  they  may  as  well  instruct  not  to  enforce,  because  it  is  the 
same  in  effect.  Having  advanced  the  money  before  the  supposed 
invalidity  was  discovered,  and  having  acted  in  not  enforcing  the  tax 
upon  authorized  interference  of  the  selectmen,  the  town  holds  the 
money  of  the  collector  against  equity  and  good  conscience. 

Although  the  advancement  was  voluntary,  it  is  not  under  the  ban 
of  a  voluntary  payment,  because  the  plaintiff's  right  arises  out  of  the 
subsequent  lawful  intervention  of  the  selectmen.  He  as  collector  was 
not  chargeable  with  any  inquiry  as  to  the  validity  of  his  tax  bill,  but 
might  rely  upon  its  legality. 
Vol.  1&-61 
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If,  then,  the  selectmen  had  the  right  and  were  under'  the  duty  to 
interfere  as  they  did,  they  could  bind  the  town  by  a  promise  to  return  to 
the  plaintiff  the  money  which  their  interference  prevented  him  from 
realizing.  The  instructions  to  the  jury  excepted  to  were  substantially 
in  accordance  with  this  view. 

It  is  further  claimed  that  in  any  event  the  plaintiff  cannot  recover 
for  the  amount  of  the  State  and  State  school  taxes.  It  does  not  appear 
whether  this  question  was  raised  in  the  county  court,  or  that  any 
exception  was  reserved  on  it.     It,  therefore,  cannot  be  considered  here. 

Judgment  affirmed. 


SUPREME  JUDICIAL   COURT  OF  MASSACHUSETTS. 


Falvey  v.  Faxon. 

January  7,  1887. 

Malicious   Prosecution  —  Probable   Cause — Evidence   Given  on  Trial  op 
Another  Complaint. 

Id  an  action  of  malicious  prosecution  in  making  a  complaint  in  order  to  obtain 
a  warrant  to  search  for  certain  intoxicating  liquors  in  possession  of  the  plaintiff, 
who  was  charged  with  an  intent  to  sell  the  same  contrary  to  law,  evidence 
taken  upon  a  subsequent  trial  for  a  different  offense,  having  no  tendency  to 
justify  the  complaint,  affords  no  evidence  of  probable  cause  and  is  properly 
rejected. 

Action  of  tort,  in  which  plaintiff  sought  to  recover  damages  for 
alleged  malicious  prosecution  arising  by  the  defendant's  acts  in  making 
and  procuring  to  be  made  complaints  to  search  for  certain  intoxicating 
liquors  in  the  possession  of  the  plaintiff  at  Quincy,  in  Norfolk  county, 
on  the  3d  day  of  July,  1884,  and  on  the  4th  day  of  August,  1884. 
The  declaration  contained  three  counts. 

At  the  trial  in  the  superior  court  it  was  admitted  in  evidence  that  the 
town  of  Quincy  for  the  year  1884  voted  not  to  grant  licenses  of 
the  first  five  classes  named  in  chapter  100,  Pubhc  Statutes;  that 
defendant  was  a  police  officer  of  said  town,  specially  instructed  to 
enforce  the  provisions  of  said  chapter  100,  Public  Statutes;  that 
the  plaintiff  was  engaged  in  transporting  intoxicating  liquors  into  said 
town,  and  claimed  to  do  it  as  an  expressman ;  and  he  offered  evidence 
tending  to  show  that  he  was  such.  It  was  admitted  that  the  defendant 
and  a  constable  of  said  Quincy,  on  the  2d  day  of  July,  1884^  found  the 
plaintiff  transporting  into  Quincy  four  half  and  two  quarter  barrels  of 
ale,  one  jug  of  whisky,  and  nine  cases  of  lager  beer  of  twenty-four  bot- 
tles, each  marked  with  the  name  on  each  of  said  packages  of  some  resi- 
dent of  said  Quincy ;  that  plaintiff  was  using  a  wagon  procured  from 
E.  J.  Costello,  a  dealer  in  intoxicating  liquors  at  Neponset,  in  the  city 
of  Boston ;  that  several  of  the  said  packages  were  from  Costello's  place 
of  business  and  all  in  said  wagon ;  that  defendant  and  said  constable 
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attempted  to  examine  the  contents  of  said  wagon,  and  were  forcibly 
resisted  and  opposed  by  the  plaintiff ;  that  the  said  officers  seized  the 
said  sixteen  packages  of  liquors,  and  the  defendant,  with  one  Ftirnald, 
made  complaint  before  the  district  court  of  East  Norfolk  on  the  third 
day  of  said  July,  that  they  had  reason  to  believe  and  did  believe  that 
said  liquors  were  kept  and  deposited  by  the  plaintiff  in  said  Quincy  and 
intended  by  him  to  be  sold  therein  without  authority  of  law ;  that  upon 
said  complaint  a  search  warrant  was  issued  by  the  said  court,  and  said 
liquors  were  seized  by  virtue  of  said  warrant  by  another  constable  of 
said  Quincy ;  that  after  due  notice  all  of  said  liquors  were  claimed  by 
the  plaintiff  and  others ;  that  on  the  4th  day  of  August,  1884,  the  said 
court  found  that  said  liquors  were  not  kept  by  the  plaintiff  as  alleged 
in  said  complaint,  and  it  ordered  that  seven  of  the  packages  be  returned 
to  claimants  other  than  the  plaintiff,  and  made  no  order  for  the  disposal 
of  the  remaining  nine  packages  as  appeared  by  the  copy  of  the  record 
offered  in  this  court. 

It  also  appeared  that  the  defendant  and  another,  on  the  4th  day  of 
August,  1884,  made  a  second  complaint  before  the  said  district  court, 
charging  the  plaintiff  with  the  illegal  transportation  of  the  aforesaid 
nine  packages  of  liquors,  upon  which  a  search  warrant  was  issued  and 
said  liquors  seized  thereon  ;  that  the  said  district  court,  upon  notice  and 
hearing,  determined  that  two  of  the  said  packages  were  not  being  ille- 
gally transported,  and  ordered  them  to  be  returned  to  the  claimants ; 
and  that  seven  of  the  packages  were  being  illegally  transported,  and 
ordered  the  same  to  be  forfeited.  From  which  judgment  the  claimants 
for  the  same  appealed  to  the  superior  court,  which  ordered  said  liquors 
to  be  returned  to  the  plaintiff,  which  was  done.  It  was  in  evidence^ 
that  the  several  claimants  testified  at  a  hearing  had  August  twenty-fifth, 
on  the  second  complaint,  in  the  district  court. 

At  the  trial  of  this  action  in  the  superior  court  the  plaintiff  testified 
that  as  to  all  of  the  sixteen  packages  of  intoxicating  liquors  he  was  act- 
ing as  a  carrier,  and  only  interested  to  the'  extent  of  his  express  charges, 
which  were  to  be  paid  him  by  the  persons  in  Quincy  to  whom  he  was 
to  deliver  said  packages.  That  some  of  these  packages  had  been  deliv- 
ered to  him  by  the  aforesaid  E.  J.  Costello,  at  Neponset,  and  others  by 
other  dealers  in  Boston  for  transportation  into  said  Quincy,  having 
been  ordered  by  the  persons  in  Quincy  either  directly  from  the  dealers 
or  through  the  hands  of  the  plaintiff,  without  any  knowledge  on  his 
part  of  what  use  they  were  intended  for. 

There  was  evidence  tending  to  show  that  said  Costello  had  received, 

Eersonally,  in  Quincy,  an  order  for  one  or  more  of  6aid  packages  which 
e  had  sent  to  Quincy  by  the  plaintiff ;  that  the  plaintiff  had  received 
an  order  in  Quincy  for  one  of  said  packages,  accompanied  with  the 
money  to  purchase  the  same  and  to  pay  the  expressage,  without  any 
direction  from  whom  he  should  purchase  it.  There  was  evidence,  not 
denied,  that  the  same  course  of  procedure  on  the  part  of  the  plaintiff 
and  said  Costello  had  existed  for  several  months  prior  to  July  2, 1884 ; 
and  that  Costello  had,  prior  to  1883,  been  a  resident  of  such  Quincy,  and 
engaged  in  the  business  of  selling  intoxicating  liquors  there. 

The  defendant,  to  justify  his  acts  in  swearing  to  said  complaint  of 
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July  3  and  August  4,  1884,  offered  evidence  which  he  claimed  would 
show  that  said  Costello  was  convicted  in  September,  1884,  before  said 
district  court  on  two  complaints  for  illegally  selling  in  said  Quincy,  one 
being  the  seven  packages  of  intoxicating  liquors  seized  on  the  second 
complaint  aforesaid,  and  which  were  also  seized  under  the  first  com- 
plaint, and  which  the  said  district  court  ordered  to  be  forfeited  as  here- 
tofore stated;  the  other  being  a  sale  in  April  prior.  This  evidence  was 
excluded  by  the  court.  The  defendant  also  offered  to  show  by  a  wit- 
ness who  was  present  at  the  hearing  before  the  district  court  on  said  second 
complaint  —  August  twenty-fifth  —  and  made  a  record  of  the  testimony 
of  the  several  claimants,  and  by  his  own  testimony,  what  the  evidence 
of  said  claimants,  other  than  the  plaintiff  was,  tending  to  show  the 
actual  guilt  of  said  Falvey  and  Costello  on  said  July  second  and  third 
and  August  fourth ;  this  evidence  the  court  excluded. 

The  defendant  requested  the  court  to  rule  and  instruct  the  jury:  (1) 
that  if  the  plaintiff  collected  orders  for  intoxicating  liquors  in  Quincy, 
to  be  purchased  of  said  Costello,  or  collected  money  in  Quincy  for  intox- 
icating liquors  sold  by  said  Costello,  such  would  constitute  sales  in 
Quincy;  (2)  that  if  the  plaintiff  took  orders  in  Quincy  for  the  intoxicat- 
ing liquors  seized,  to  be  by  him  purchased  or  ordered  in  Boston,  and 
to  be  delivered  in  Quincy  by  him,  at  the  expense  of  the  parties  to  whom 
he  was  transporting  them,  the  sale  of  said  liquors  would  be  completed 
in  Quincy,  and  be  a  violation  of  law,  and  the  defendant  had  a  right  to 
seize  them,  pursuant  to  the  statute ;  (3)  that  if  Costello  was  in  the  habit 
of  selling  liquors  in  Quincy  without  lawful  right,  and  Falvey  was  in 
the  habit  cf  transporting  such  liquors  into  Quincy,  a  knowledge  of  such 
facts  or  subsequent  proof  of  the  same  would  be  a  justification  of  the 
defendant's  acts  in  making  these  complaints.     * 

The  jury  returned  a  verdict  for  the  plaintiff  on  the  first  count,  and 
for  the  defendant  on  the  second  and  third  counts.  The  defendant 
alleged  exceptions  to  the  exclusion  of  said  evidence  and  the  refusal  of 
the  court  to  rule  as  requested. 

J.  L.  Eldridge,  for  plaintiff.     B.  B.  Johnson,  for  defendant, 

Devbns,  J.  The  plaintiff's  declaration  contained  three  counts,  the  first 
for  alleged  malicious  prosecution  by  the  defendant  in  making  a  complaint 
in  order  to  obtain  a  warrant  to  search  for  certain  intoxicating  liquors  in 
possession  of  the  plaintiff,  in  a  certain  building  in  Quincy,  with  intent  to 
sell  the  same  contrary  to  law,  which  complaint  was  made  on  the  3d  day  of 
July,  1884;  the  second  count  was  for  alleged  malicious  prosecution  by 
defendant  in  making  complaint  on  August  4, 1884,  in  order  to  search  for 
certain  intoxicating  liquors  in  the  possession  of  the  plaintiff,  illegally 
transported  by  him,  he  having  reasonable  cause  to  believe  that  they 
were  intended  to  be  sold  in  Quincy  in  violation  of  law ;  the  third  count 
alleged  a  wrongful  conversion  by  the  defendant  of  certain  personal 
property  of  the  plaintiff.  As  the  verdict  was  for  the  defendant 
on  the^  second  and  third  counts,  the  exceptions  are  only  to  be  con- 
sidered^ as  they  relate  to  the  first  count,  ana  the  first  complaint  was 
made  by  defendant  on  the  alleged  malicious  prosecution  of  which  that 
count  is  founded. 
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That  which  the  plaintiff  has  to  establish  in  an  action  for  malicious 
prosecution  is  that  the  prosecution  was  instituted  without  probable 
cause  to  believe  him  gjiilty,  and  with  malice  in  its  legal  acceptation, 
that  is  in  bad  faith,  and  with  want  of  any  sincere  belief  in  the  guilt  of  the 
party  against  whom  it  is  commenced.  While  malice  may  be  inferred 
from  a  want  of  probable  cause,  it  is  not  a  necessary  inference,  and  the 
\  issues  are  distinct.  Even  if  it  be  proved  that  the  prosecution  was  with- 
i  out  probable  cause,  it  is  still  a  sufficient]  defense  to  show  that  it  was 
instituted  in  good  faith  and  in  the  honest  belief  of  the  guilt  of  the 
party  JchargeS.  Ripley  v.  McBarrony  125  Mass.  272.  Whatever 
legitimately  tends  to  show  probable  cause  for  the  prosecution  or  the 
good  faith  of  the  complainant  is,  therefore,  admissible  on  his  behalf  to 
meet  the  evidence  of  the  plaintiff,  who,  in  such  action,  has  the  burden 
of  establishing  the  want  of  probable  cause  and  the  malice  of  the  defend- 
ant. That  the  defendant  had  a  right  to  introduce  evidence  of  all  the 
facts  as  they  existed  or  appeared  to  exist  at  the  time  of  the  seizure  under 
the  first  warrant  and  when  the  complaint  was  made  cannot  be  contro- 
verted. As  this  is  so,  he  contends  that  he  had  the  right  to  introduce 
the  evidence  of  the  claimants,  other  than  the  plaintiff,  as  given  at  the 
trial  of  the  second  complaint  in  the  district  court  after  the  failure  of 
the  first  complaint  to  thus  justify  his  act  in  swearing  to  the  first 
complaint.  The  issues  raised  by  the  two  complaints  were  different ;  in 
one  the  charge  was  for  keeping  liquors  with  intent  to  sell ;  the  other 
was  for  unlawful  transportation.  The  defendant  may  have  been  fully 
justified  in  making  the  second  complaint,  while  he  had  no  justification 
for  the  first.  It  may  bo  that  this  evidence  would  have  been  admissible 
under  the  second  count  where  the  verdict  was  for  the  defendant,  as 
the  facts  there  testified  to  by  witnesses  may  have  been  most  influential 
in  inducing  a  man  of  proper  prudence  and  caution  to  believe  that  the 
plaintiff  was  gnilty  of  the  offense  there  charged,  and  that  there  was 
good  cause  to  believe  him  60.    Bacon  v.  Toume}  4  Cush.  217. 

But  the  evidence  taken  upon  a  subsequent  trial  for  a  different  offense, 
even  if  one  of  a  similar  character,  would  not  have  any  legitimate  ten- 
dency to  justify  the  first  complaint  made  by  the  defendant,  which  had 
previously  been  tried  and  decided.  Nor  was  the  conviction  of  Costello 
at  a  still  later  period,  for  illegally  selling  a  portion  of  the  liquors  being 
transported  into  Quincy  by  the  plaintiff,  admissible  as  evidence  of 
probable  cause  on  the  defendant's  part.  It  does  not  appear  that  any 
evidence  of  the  facts  showing  the  relations  of  Costello  and  the  plaintiff 
was  refused.  The  fact  of  a  subsequent  conviction  of  Costello  would 
not  certainly,  in  any  way,  afford  evidence  of  a  probable  cause  to  believe 
the  plaintiff  guilty  when  the  first  complaint  was  made.  It  could  in  no 
way  have  operated  on  the  defendant's  mind.  The  defendant  further 
contends  that  the  plaintiff  collected  money  in  Quincy  for  liquors  brought 
there  in  Costello's  name,  and  for  liquors  brought  to  fill  orders  given  to 
Costello  in  Quincy,  and,  therefore,  the  court  should  have  ruled  that 
the  defendant  had  a  justification  for  his  action  making  the  complaint. 
But  the  defendant  could  not  be  justified  on  these  facts  in  making  the 
first  complaint,  without  evidence  that  the  plaintiff  was  informed  or  had 
knowledge  of  the  unlawful  sale  in  Quincy,  especially  as  that  complaint 
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charged  the  defendant  with  illegally  keeping  liquors  with  intent  to  sell 
the  same,  and  not  with  illegally  transporting  them. 

The  rulings  requested  and  refused  had  reference  to  the  second  com- 
plaint against  plaintiff  for  illegally  transporting  liquors,  for  alleged 
malicious  prosecution,  of  which  a  verdict  has  been  found  in  his  favor. 
If  it  were  not  so,  however,  sufficiently  favorable  instructions  were  given 
on  this  part  of  the  case  by  the  court.  Where  the  plaintiff  was  a  mere 
messenger,  and  the  sale  was  lawfully  made,  he  could  not  be  held  guilty 
of  illegally  transporting  the  liquor  sold  by  bringing  it  to  the  purchaser, 
even  if  the  latter  resided  in  a  town  where  such  sales  could  not  be  law- 
fully made. 

Exceptions  overruled. 


Leonard  v.  Fitchburg  Railroad  Co. 

January  8,  1887. 

In  an  action  to  recover  for  injuries  to  cattle  in  transportation  by  reason  of 
improper  cars,  the  fact  that  the  mode  of  transportation  adopted  in  the  particular 
case  was  the  usual  mode,  is  no  defense.  If  it  was  an  unsafe  method  of  transporta- 
tion the  fact  that  it  was  usual  does  not  exonerate  defendant  from  its  contract  to 
carry  safely. 

Usage  has  no  tendency  to  show  that  an  adopted  method  of  transportation  is 
safe. 

Where  no  exception  is  taken  to  an  instruction  on  the  question  of  damages,  and 
there  is  no  report  on  the  subject,  it  will  be  assumed  that  it  was  clear,  correct  and 
adapted  to  the  case. 

A  witness  was  asked  as  to  the  value  of  a  cow  which  was  found  dead  among 
plaintiffs  herd  on  its  arrival  at  Waltham,  "  having  regard  to  its  market  value 
at  the  time  in  the  nearest  place  to  Waltham,  that  he  knew  of,  where  there  was 
a  market  for  it,  and  the  cost  of  getting  it  there  and  the  risk,  and  was  further 
asked  "on  the  same  basis,"  as  to  the  injury  to  the  herd,  if  it  had,  at  its  arrival, 
been  put  up  for  sale,  and  answered  that  "  a  hundred  dollars  a  head  would  not  have 
covered "  it.  This  question  and  answer  were  excepted  to,  and  the  plaintiffs 
subsequently  asked  of  the  witness  what  was  his  estimate  of  the  injury  the 
cattle  sustained  at  the  time,  if  such  judicious  and  proper  care  were  taken  as  a 
prudent  man  would  take,  to  put  them  in  proper  condition  for  sale,  to  make  them 
fit  for  market,  and  what  his  own  estimate  would  be  of  the  actual  damage  from 
the  experience  of  that  night,  assuming  that  he  could  have  an  opportunity  to 
cure  it  by  the  usual  judicious  and  prudent  course.  To  this  he  stated  that  the 
damage  would  be  $20  to  $30  per  head. 

Held,  that  even  if  Waltham  was  not  the  proper  market  for  such  animals,  they 
must  have  had  a  value  there,  for  the  purpose  of  transportation  to  the  place 
where  they  were  generally  brought  and  sold,  and  that  the  exception  could  not 
be  sustained. 

Action  of  contract  or  tort  to  recover  for  injuries  to  cattle  delivered 
to  the  defendants  as  common  carriers.  At  the  trial,  in  the  superior 
court,  there  was  a  verdict  for  the  plaintiffs  in  the  sum  of  $5,575,  and 
the  defendant  alleged  exceptions  to  rulings  of  the  presiding  justice. 
The  facts  appear  in  the  opinion.  { 

L.  8.  Dabney,  for  plaintiff.     C.  A.  Welch,  for  defendant. 

Devens,  J.  This  was  an  action  to  recover  damages  for  an  alleged 
injury  to  cattle  in  the  transportation  of  them,  from  a  ship  lying  at  a 
wharf  in  Boston  to  the  quarantine  grounds  at  Waltham,  by  reason  that 
improper  cars  were  used,  and  also  by  delay  in  their  transportation.  One 
of  the  contentions  of  plaintiff  was  that  the  cars  were  unsuitable,  as  they 
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were  box  cars  provided  with  doors  but  not  with  slats  upon  the  sides,  so 
that  there  wa8  no  sufficient  means  of  ventilation,  and  also  without 
cleats  upon  the  floor  by  which  the  animals  could  maintain  their  footing. 
Whether  the  defendant  had  provided  slats  and  carpenters  to  nail  them 
across  the  opening  of  the  doors  was  in  dispute.  The  seventh  regula- 
tion of  the  regulations  issued  from  the  treasury  department  of  the 
United  States,  "  concerning  the  treatment  and  guaranteeing  of  imported 
cattle,"  provide  that  "  the  railway  cars  used  in  the  transportation  of 
cattle  to  the  quarantine  grounds  shall  either  be  cars  reserved  for  this 
•exclusive  use,  or  box  cars  not  otherwise  employed  in  the  transporta- 
tion of  meat  animals,"  etc.,  etc. 

The  defendants  offered  to  prove  that  box  cars  similar  to  those  fur- 
nished for  the  conveyance  of  the  plaintiff's  cattle  had  always  been  used 
by  them  for  carrying  cattle  to  said  quarantine  grounds,  and  also  how 
such  cars  had  usually  been  equipped  in  regard  to  their  floors. 

The  only  quarantine  grounds  for  imported  cattle  in  Massachusetts 
were  at  Waltham,  and  the  only  railroad  by  which  cattle  could  be  trans- 
ported thither  was  that  of  the  defendant.  The  evidence  offered  by 
defendants  was  excluded  by  the  presiding  judge,  while  he  admitted  evi- 
dence that  box  cars  were  used  by  other  railroads  for  the  transportation 
of  cattle,  and  also  evidence  of  the  mode  of  equipment  of  their  floors. 
The  contention  of  the  defendant,  that  the  mode  of  transportation 
adopted  in  this  case  was  its  usual  mode,  and  must,  therefore,  be  held  to 
have  been  accepted  by  the  plaintiff,  cannot  be  maintained.  If  it  was  an 
unsafe  method  of  transportation,  the  fact  that  it  was  usual  with  the 
defendants  cannot  exonerate  it  from  its  contract  to  safely  transport,  and 
its  own  usage  would  not  have  any  tendency  to  show  that  it  had  adopted 
a  safe  method.  Even  if  its  railroad  was  tne  only  one  by  which  cattle 
could  be  conveyed  to  the  quarantine  grounds,  this  conveyance  of  cattle 
is  common  to  nearly  all  railroads,  ana  the  mode  adopted  by  them  in 
the  preparation  of  their  cars,  etc.,  the  defendant  was  permitted  to  show 
as  bearing  on  the  character  of  that  adopted  by  itself.  JPeverly  v.  Boston, 
136  Mass.  366. 

A  witness  was  asked  as  to  the  value  of  a  cow  which  was  found  dead 
among  plaintiff's  herd  on  its  arrival  at  Waltham,  "having  regard  to  its 
market  value  at  the  time  in  the  nearest  place  to  Waltham,  that  he 
knew  of  where  there  was  a  market  for  it,  and  the  cost  of  getting  it 
there  and  the  risk,"  and  was  further  asked  "  on  the  same  basis,"  as  to 
the  injury  to  the  herd,  if  it  had  at  its  arrival  been  put  up  for  sale, 
and  answered  "  a  hundred  dollars  a  head  would  not  have  covered"  it. 
This  question  and  answer  were  excepted  to,  and  the  plaintiffs  subse- 
quently asked  of  the  witness,  what  was  his  estimate  of  the  injury  the 
cattle  sustained  at  the  time,  if  such  judicious  and  proper  care  were 
taken  as  a  prudent  man  would  take,  to  put  them  in  proper  condition 
for  sale,  to  bake  them  fit  for  market,  and  what  his  own  estimate  would 
be  of  the  actual  damage  from  the  experience  of  that  nigjht,  assuming 
that  he  could  have  an  opportunity  to  cure  it  by  the  usual  judicious  and 
prudent  course.  To  this  he  stated  that  the  damage  would  be  $20  to  $30 
per  head. 

The  defendant's  argument  concedes  that  if  the  jury   had   been 
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directed  to  take  the  latter  computation  as  the  true  rule  of  damages, 
any  difficulty  in  the  admission  01  the  former  question  and  answer  might 
have  been  cured.  The  instruction  given  bv  the  presiding  judge  upon 
the  question  of  damages  does  not  appear.  jSTo  exception  was  taken  to 
it,  and  in  the  absence  of  any  report  upon  the  subject,  we  must  hold 
that  it  was  clear,  correct  and  adapted  to  the  case.  The  verdict  suffi- 
ciently shows  that  no  rule  of  damages  more  unfavorable  to  the  defend- 
ants than  $20  a  head  could  have  been  adopted.  Nor  are  we  prepared 
to  say  that  even  if  Waltham  was  not  the  proper  market  for  such  cattle; 
having  regard  to  the  distant  place  where  such  market  was,  the  cost  ol 
getting  there  and  the  attendant  risk,  the  witness,  in  testifying  to  the 
original  injury  which  the  cattle  received,  might  not  express  the  amount 
of  the  injury  by  a  statement  of  what  its  effect  would  be  upon  the  value 
of  the  animals.  Even  if  Waltham  was  not  the  proper  market  for  such 
animals,  they  must  have  had  a  value  there,  for  the  purpose  of  trans- 
portation to  the  place  where  they  were  generally  brought  and  sold. 
We  are  of  opinion,  therefore,  that  this  exception  cannot  be  sustained. 

The  exception  taken  to  the  competency  of  the  witness  who  testified 
in  the  matter  of  value,  as  well  as  the  other  exceptions  taken,  were  not 
pressed  and  are  not,  therefore,  discussed. 

Exceptions  overruled. 


NEW  YORK  COVET  OF  APPEALS. 


Bbehm,  Admx.,  eto.,  Heep%  v.  The  Mayor,  etc.,  of  New  Tore, 

AppVte* 

January  18,  1887. 

A  referee  to  sell,  appointed  in  a  foreclosure  action,  paid  out  of  the  proceeds  of 
sale  an  assessment  as  directed  by  the  judgment.  On  the  application  of  the 
owner  of  the  equity  of  redemption,  the  assessment  was  vacated.  Held,  that  his 
administrator  might  maintain  an  action  to  recover  back  the  money  paid  thereon. 
The  validity  of  an  assessment  cannot  be  determined  in  an  action  to  foreclose  a 
mortgage. 

The  presentation  of  a  claim  against  the  city  of  New  York,  pursuant  to  section 
105  of  the  charter  of  1873  —  Laws  of  1873,  chap.  385  —  although  a  necessary  pre- 
liminary to  enable  the  claimant  to  maintain  an  action  thereon,  is  not  the  com- 
mencement of  an  action. 

An  assessment  was  paid  on  June  6, 1871;  on  the  fourth  of  the  following  Decem- 
ber an  order  was  entered  vacating  the  same.  November  17,  1877,  a  written 
demand  was  presented  to  the  comptroller  of  the  city  for  the  repayment  of 
the  amount  paid  to  discharge  the  assessment ;  and  payment  not  having  been 
made,  this  action  was  commenced  on  the  eighteenth  of  December  following.  The 
statute  prohibited  the  commencement  of  any  action  for  a  period  of  thirty  days 
after  said  demand. 

Held,  that  plaintiff's  action  was  not  barred.  Under  section  406,  Code  Civ.  Pro., 
the  statute  of  limitations  was  suspended  during  the  term  of  the  statutory  pro- 
hibition. 

Appeal  from  order  of  general   term,  first  department,  reversing 
judgment  in  favor  of  defendants,  and  directing  a  new  trial. 

*  Affirming  23  W.  Dig.  548,  but  on  other  grounds. 
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Action  to  recover  back  money  paid  on  an  assessment  which  had  been 
vacated.     The  opinion  states  the  case. 

D.  J.  Dean,  for  appellants.    Moody  B.  Smith,  for  respondent. 

Rapallo,  J.  This  action  was  brought  to  recover  money  paid  to 
discharge  the  lien  of  an  assessment,  which,  after  the  payment,  had  been 
vacated  by  order  of  the  Supreme  Court. 

The  trial  was  before  the  court  without  a  jury.  The  court  at  circuit 
dismissed  the  complaint.  The  general  term  reversed  the  judgment  of 
dismissal  and  ordered  a  new  trial,  and  the  present  appeal  is  from  the 
order  of  reversal. 

The  only  ground  stated  on  the  motion  to  dismiss  was  that  there  was 
no  proof  tnat  the  plaintiff  ever  paid  the  money. 

The  money  was  paid  under  tne  following  circumstances :  The  land 
upon  which  the  assessment  was  an  apparent  lien  was  owned  by 
Horatio  N.  Gray,  the  plaintiffs  intestate,  and  was  subject  to  a  mort- 
gage held  by  Edward  Roberts.  A  judgment  was  entered  for  the  fore- 
closure of  tnis  mortgage  and  the  sale  of  the  mortgaged  premises  by  a 
referee,  which  judgment  directed  that  all  taxes  and  assessments  upon 
the  mortgaged  premises  be  paid  out  of  the  proceeds  of  sale.  Pursuant 
to  this  direction,  the  referee,  out  of  the  proceeds  of  sale,  paid  the  as- 
sessment in  qnestion  on  the  6th  of  June,  1871.  Gray  was  then,  as  the 
former  owner  of  the  equity  of  redemption,  entitled  to  the  surplus 
money 8  which  arose  on  such  sale.  On  his  application  the  assessment 
was  vacated  by  order  of  the  Supreme  Court,  dated  December  4,  1871. 
This  action  was  brought  Decern  oer  18,  1877. 

It  is  apparent  that  the  payment  was  made  out  of  money  belonging 
to  the  plaintiffs  intestate,  and  we  think  this  was  equivalent  to  a  pay- 
ment by  him.  The  payment  does  not  appear  to  have  been  made  with 
his  consent.  He  was  living  at  the  time  of  the  trial  —  the  plaintiff  having 
been  substituted  after  judgment  —  and  testified  that  he  was  not  aware  ( 
of  the  fact  at  the  time  that  the  assessment  was  taken  out  of  the  surplus 
money.  Having  been  paid  out  of  funds  belonging  to  him,  and  by  order  j 
of  the  court,  we  think  the  payment  was  equivalent  to  a  collection  under 
process  of  law,  and  that  on  the  subsequent  vacating  of  the  assessment  he 
was  entitled  to  recover  the  money  so  paid.  So  long  as  the  assessment 
was  not  vacated  the  conrt  had  power  to  direct  its  payment,  and  its 
validity  could  not  be  determined  in  the  foreclosure  action. 

The  trial  court,  in  its  opinion,  placed  the  dismissal  on  the  ground 
that  the  foreclosure  judgment,  under  which  the  money  was  paid,  had 
not  been  set  aside  or  annulled.  We  concur  with  the  opinion  of  the 
court  at  general  term  that  this  ground  is  not  tenable.  The  judgment  of 
foreclosure  was  not  the  adjudication  which  created  the  apparent  lien, 
nor  the  authority  upon  which  the  right  of  the  city,  as  between  it  and 
the  property  or  its  owner,  to  collect  the  assessment  depended.  It 
established  no  right  as  between  them,  and  there  was  consequently  no 
necessity  of  setting  it  aside  for  the  purpose  of  entitling  the  plaintiff  to 
recover  the  money  paid.  It  was  simply  the  means  by  which  the  city 
was  enabled  to  collect  the  void  assessment.  On  the  appeal  to  the  general 
term  the  judgment  of  the  trial  court  was  sought  to  be  sustained  on  the 
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ground  that  the  plaintiff's  claim  was  barred  by  the  statute  of  limita- 
tions. We  agree  to  the  conclusion  of  the  general  term  on  this  point, 
but  not  with  the  reasoning  by  which  it  was  reached. 

Jhe  general  term  held  that  fohe  presentation  of  the  claim  by  the  plain- 
tiff to  the  comptroller  on  the  17th  of  November,  1877,  pursuant  to  the 
requirement  of  section  105  of  the  charter  of  1873  —  Laws  of  1873,  chap. 
385  —  the  statutory  limitation  of  six  years  not  having  expired  at  the 
time  of  such  presentation,  was  the  beginning  of  proceedings  to  enforce 
the  claim,  and,  therefore,  &  quasi  summons  or  legal  process,  and  conse- 
quently that  the  service  of  the  demand  bv  the  claimant  within  the  period 
of  six  years  after  the  claim  arises  must  prevent  the  application  of  the 
statute  to  his  prejudice.  We  are  unable  to  adopt  this  view.  The  presen- 
tation, although  a  necessary  preliminary  to  enable  a  claimant  against  the 
city  to  maintain  an  action  on  his  claim,  is  not  the  commencement  of  an 
action. 

But  there  are  other  reasons  which  preclude  the  defendants  from 
availing  themselves  of  the  statute  of  limitations  to  sustain  the  judgment 
of  dismissal. 

In  the  first  place,  although  the  statute  of  limitations  was  set  up  in  the 
answer  it  does  not  appear  to  have  been  insisted  upon,  or  even  referred 
to,  at  the  trial,  but  the  motion  to  dismiss  was  placed,  and  the  dismissal 
was  granted,  wholly  on  other  grounds.  If  error  was  committed  in  this 
respect,  it  could  not  be  cured  by  raising  on  the  appeal  another  question 
which  was  not  raised  at  the  trial,  and  to  which,  if  it  had  been  raised) 
there  might  possibly  have  been  some  answer. 

But  assuming  the  question  to  be  before  us,  it  is  by  no  means  clear 
that  the  plaintiffs  claim  was  barred  by  the  statute.  Conceding  that  the 
statute  began  to  run  on  the  4th  of  December,  1871,  when  the  order,  or 
judgment,  vacating  the  assessment  was  dated,  the  period  of  limitation 
would  have  expired  on  the  4th  of  December,  1877,  but  for  the  pro- 
vision of  section  406  of  theCode  of  CivilProcedure,  which  is,  that "  when 
the  commencement  of  an  action  has  been  stayed  by  injunction  or  other 
order  of  a  court  or  judge,  or  by  statutory  prohibition,  the  time  of  the 
continuance  of  the  stay  is  not  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action."  On  the  17th  of  November,  1877,  at  which 
time  the  right  of  action  was  not  barred,  the  plaintiff  presented  her  claim 
to  the  comptroller.  She  would  at  that  time  have  been  entitled  to  com- 
mence her  action  but  for  section  105  of  the  charter  of  1873  which 
required  her  to  wait  until  the  comptroller  had  neglected  for  thirty  days 
after  such  presentation  to  pay  her  claim.  That  section  in  express  terms 
prohibited  her  from  maintaining  any  action  until  the  lapse  of  the  thirty 
days.  We  think  that  section  406  of  the  Code  of  Civil  Procedure  was 
framed  to  meet  just  such  a  case,  and  to  suspend  the  running  of  the 
statute  during  the  term  of  the  statutory  prohibition.  This  view  is  quite 
consistent  with  the  case  of  Dickenson  v.  The  Mayor,  etc.,  92  N.  Y. 
584.  In  that  case  it  would  not  have  helped  the  plaintiff,  the  term  of 
the  statutory  suspension  being  only  thirty  days,  and  the  plaintiff  having 
exceeded  the  statutory  limitation  more  than  one  year,  and  the  claim  not 
having  been  presented  to  the  comptroller  until  more  than  three  months 
after  the  statutory  limitation  had  expired.     But  here  the  action  was 
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brought  on  the  18th  of  December,  1877.  The  statutory  limitation  is 
claimed  by  the  defendant  to  have  expired  the  4th  of  December,  1877. 
The  excess  was  only  fourteen  days,  and  the  operation  of  section  406 
being  to  suspend  the  running  of  the  statute  during  the  thirty  days  fol- 
lowing the  17th  of  November,  1877,  when  the  claim  was  presented,  the 
action  was  commenced  in  due  time. 

This  construction  also  relieves  the  statutes  from  the  apparent  incon- 
sistency pointed  out  in  the  opinion  at  general  term  of  allowing  a  plain- 
tiff six  years  within  which  to  commence  an  action,  and  at  the  same 
time  prohibiting  him  during  thirty  days  of  that  term  from  maintain- 
ing any  action.  Section  410  of  the  Code  of  Civil  Procedure  does  not 
anect  this  question.  It  provides  only  for  cases  where  a  simple  demand 
is  a  necessary  preliminary  to  the  bringing  of  an  action,  and  the  action 
may  immediately  follow  non-compliance  with  the  demand.  Its  language 
is:  "§  410.  Where  a  right  exists,  but  "a  demand  is  necessary,  to 
entitle  a  person  to  maintain  an  action,  the  time  within  which  the  action 
most  be  commenced  must  be  computed  from  the  time  when  the  right 
to  make  the  demand  is  complete,  except  in  one  of  the  following  cases." 
The  exceptions  have  no  reference  to  the  question  now  under  considera- 
tion. This  section  —  410  —  applies  to  many  cases  where  a  demand  is 
necessary,  and  an  immediate  right  of  action  follows,  but  it  could  hardly 
apply  to  the  case  of  a  promissory  note,  payable  thirty  days  after 
demand.  In  the  present  case  not  only  a  demand  was  necessary,  but  a 
presentation  of  the  claim  and  a  neglect  for  thirty  days  to  pay.  The 
maintenance  of  an  action  before  the  expiration  of  the  thirty  days  was 
prohibited,  and  the  question  is,  whether  under  section  406  the  statute 
ran  during  the  thirty  days  ? 

The  order  of  the  general  term  should  be  affirmed  and  judgment 
absolute  rendered  against  the  defendants  on  their  stipulation,  with 
costs. 

All  concur. 

Order  affirmed. 


Sherry,  AppVt,  v.  N.  T.  C.  &  H.  E.  E.  E.  Co.,  Besp't. 

January  18,  1887. 

Failure  to  give  the  statutory  signals  of  the  approach  of  a  railway  train  is  neg- 
ligence per  se. 

It  is  tne  duty  of  one  traveling  on  a  street  crossed  by  a  railway  to  exercise  care 
and  diligence  to  discover  whether  a  train  is  about  to  pass,  and  failure  to  do  so,  or 
if  seeing  an  approaching  train,  an  attempt  is  made  to  cross  the  track,  the  party 
is  guilty  of  contributory  negligence,  which  bars  a  recovery. 

Whether  a  complaining  party  is  within  the  rule  of  exclusion,  or  whether  their 
conduct  in  a  given  case  was  consistent  with  reasonable  and  ordinary  care,  is  under 
all  the  circumstances  a  question  for  the  jury. 

On  a  review  of  the  evidence  in  this  case,  held,  that  it  should  have  been  sent 
to  the  jury. 

Appeal  from  judgment  of  general  term,  fourth  department,  affirming 
a  judgment  dismissing  the  complaint. 

Mr.  Crumby ',  for  appellant.     C.  D.  Prescott,  for  respondent. 
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Danforth,  J.  The  learned  counsel  for  the  respondent,  at  the  open- 
ing of  this  argument,  conceded  that  he  was  bound  to  assume,  for  all  the 
purposes  of  the  case,  that  upon  the  occasion  in  question  the  defendant 
omitted  to  {jive  the  statutory  signal  of  its  approach.  It  was,  therefore, 
in  fact  and  in  law  guilty  of  negligence.  But,  although  the  bell  was  not 
rung  or  the  whistle  sounded,  it  was  still  the  duty  01  one  traveling  on 
the  street  crossed  by  the  railroad  to  exercise  care  and  diligence  to  dis- 
cover whether  a  train  was  about  to  pass,  and  if  she  failed  to  do  so,  or  if 
seeing  the  approaching  train,  she  nevertheless  undertook  to  cross,  she 
was  guiltjr  of  negligence,  and,  in  either  case,  if  injured,  so  contributed 
to  the  accident  that  she  can  have  no  just  cause  of  action.  To  deter- 
mine, however,  whether  a  complaining  party  is  within  this  rule  of 
exclusion,  or  whether  her  conduct  in  a  given  case  was  consistent  with 
reasonable  and  ordinary  care,  all  the  circumstances  surrounding  the 
transaction  are  to  be  examined.  Usually,  therefore,  the  question  is 
for  the  jury,  and  only  in  exceptional  cases  can  the  court  answer 
it.  The  court  may  dispose  of  the  case,  and  it  is  its  duty  to  do  so, 
when  no  facts  are  in  dispute,  or  any  weighing  of  testimony  neces- 
sary. 

The  case  before  us  was  disposed  of  by  the  trial  judge  as  one  of  that 
character,  and  the  appeal  questions  the  correctness  of  his  decision.  The 
appellant  here  was  plaintiff  in  the  action.  Her  intestate,  Charlotte 
ISriggs,  was  struck  and  killed  by  the  defendant's  locomotive  engine  at 
the  railroad  crossing  of  Fifth  street  in  the  village  of  Little  Falls,  between 
two  and  three  o'clock  in  the  afternoon  of  October  4,  1 888.  The  rail- 
road of  six  tracks  crosses  the  street  upon  a  curve,  but  nearly  at  right 
angles.  It  afforded  protection  by  neither  flagman  nor  gate,  and  upon 
the  occasion  in  question  its  train  came  from  the  west  upon  the  crossing, 
out  of  time,  at  the  speed  of  thirty  miles  an  hour,  sounding  neither  bell 
nor  whistle,  and  so  far  as  appears  without  other  warning  of  its  approach. 
Between  Fifth  street  and  the  west  were  various  obstructions  to  tne  view, 
a  ledge  of  rocks  separating  two  of  the  tracks  from  the  other  four,  and 
the  fences  of  a  cattle  yard  extending  up  to  the  west  line  of  Fifth 
street.  On  this  occasion  there  were  also  box  care  of  the  defendant 
upon  a  side  track,  just  west  of  the  crossing,  and  which  cut  off  the  view 
until  the  wayfarer  had  actually  reached  the  main  track. 

The  curve  was  of  such  a  radius  that  although  when  on  the  tracks  a 
person  could  according  to  her  position  see  an  approaching  train  at  a 
distance  of  from  five  hundred  and  eighty  to  six  hundred  and  forty-five 
feet,  she  could  under  the  most  favorable  circumstances  identify  the 
track  over  which  it  moved  at  but  from  four  hundred  to  four  hundred 
and  forty  feet.  There  was  much  wind  at  the  time,  and  south  of  the 
railroad,  and  in  its  vicinity,  were  mills  and  factories  whose  machinery 
created  considerable  noise. 

The  woman  came  along  Fifth  street  to  the  crossing,  passed  over  two 
tracks  and  through  the  intervening  space  by  the  box  car  to  the  most 
northerly  or  fourth  of  the  four  tracks,  and  passing  on,  had  reached  No. 
1,  or  the  most  southerly,  when  she  was  struck  and  killed.  In  deciding 
the  motion  for  a  nonsuit  the  court  held  that  under  the  circumstances 
in  evidence  it  would  be  a  question  for  the  jury  whether  "  she  may  not 
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have  exercised  her  hearing,  may  not  have  listened  and  still  not  have 
heard  the  train ;"  that  whether  she  conld  have  seen  the  train  from  the 
open  space,  or  from  the  most  northerly  of  the  four  tracks,  was  also  for 
the  jury,  saying :  Upon  the  evidence  here  the  jury  would  have  a  right 
to  find  that  there  were  box  cars  there,  and  that  her  view  was  impeded 
somewhat  by  those,  so  they  might  find  she  could  not  see  upon  the  track 
until  she  passed  to  the  southerly  edge  of  the  siding  or  stepped  over  the 
rail. 

Nor  did  the  learned  judge  think  that  it  could  be  said  as  matter  of 
law  that  she  did  not  look  while  on  the  railroad  after  passing  the  point 
up  to  which  she  could  not  see.  From  that  point  up  to  where  the  view 
was  unobstructed  by  the  box  cars  across  the  road,  to  the  rail  of  track 
No.  1,  where  she  was  killed,  was  thirty-two  feet  and  two  inches; it  was 
covered  by  the  defendant's  tracks ;  she  was  upon  them,  and  the  argu- 
ment is  that  if  she  looked  she  must  have  seen  the  approaching  tram, 
and  during  that  time  had  the  ability  to  save  herself  by  keeping  off  the 
track  No.  1.  "  I  am  hardly  willing,"  says  the  learned  judge,  "  to  say 
that,  whether  she  looked  or  not,  might  not  be  a  question  for  the  jury. 
What  I  do  think  is  that  she  had  no  right  to  pass  over  that  thirty-two  feet 
and  two  inches  and  go  upon  that  track  with  the  train  in  f  nil  view  com- 
ing toward  her;  and  when  she  did  it,  she  did  it  either  from  a  thought 
that  she  could  get  over  in  safety  before  the  train  struck  her,  and  made 
a  miscalculation,  and  if  she  did,  that  is  negligence,  because  when  she 
saw  the  train  coming  her  duty  was  not  to  attempt  to  get  past  before 
the  train  came,  but  to  wait ;  and  if  she  took  the  chances  she  took  the 
chance  of  her  death,  without  holding  the  defendant  liable." 

Upon  this  ground  the  nonsuit  was  granted,  and  upon  this  ground  the 
learned  counsel  for  the  respondent  contends  that  it  should  be  sustained. 
Certainly,  upon  the  evidence,  there  is  no  other.  In  approaching  the 
railroad  and  entering  upon  its  group  of  tracks,  the  jury  might  well  find 
that  the  traveler  exercised  as  much  diligence  as  a  prudent  person  would 
exercise  under  the  circumstances,  having  regard  for  her  own  safety  and 
fairly  endeavoring  to  perform  her  duty.  This,  under  the  rulings  of  the 
trial  judge,  was  the  law  of  the  case.  She  undoubtedly  came  into  a 
place  of  danger  the  instant  her  foot  touched  the  road-bed  of  the  defend- 
ant, but  the  omission  of  the  defendant  to  obey  the  law  and  give  notice 
of  the  running  train  was  an  assurance  of  safety  and  that  no  locomotive 
engine  was  within  eighty  rods  of  the  place  where  she  then  lawfully 
was.  That  omission  was  not  onlv  negligence  and  a  violation  of  a  stat- 
utory duty  on  the  part  of  the  defendant,  but  it  also  bears  upon  the  con- 
duct of  the  plaintiff,  and  must  affect  any  estimate  of  the  amount  of  care 
she  should  have  observed.  Nor  did  the  court  hold  that  she  did  not  look 
or  observe  after  reaching  the  tracks.  She* is  charged  with  having  seen 
the  train  before  she  reached  the  track  where  she  was  killed.  The  evi- 
dence permits  the  inference  that  before  reaching  the  middle  of  the  four 
tracks  the  train  could  not  be  seen  and  might  not  be  heard,  and  when 
first  in  view,  that  it  would  be  difficult  to  determine  on  which  of  the 
four  tracks  it  was  moving.  One  L.  passed  over  the  same  crossing  just 
a  little  ahead  of  Mrs.  Briggs.  He  first  saw  her  as  he  was  going  upon 
the  track  from  the  north,  she  then  being  twenty  feet  behind  him  ;  he 
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passed  completely  over  the  railroad  and  reached  the  south  side  of  all 
the  tracks  when  he  first  heard  the  train  approaching,  he  heard  the  noise, 
but  could  not  see  the  train.  "  After  hearing  the  train,"  and  while  stand- 
ing within  four  feet  of  the  first  track,  he  says,  "  I  saw  the  old  lady 
between  tracks  2  and  3."  C,  being  south  of  the  crossing,  saw 
her  corning  from  the  north  toward  and  upon  the  four  tracks.  "Before 
going  on  she  raised  her  head  up,"  he  says ;  "as  the  train  rounded  the 
curve  the  old  lady  was  somewhere  between  tracks  2  and  3,  coming 
south,  facing  rae ; "  and  adds,  "  from  the  point  where  the  old  lady  was 
when  the  train  rounded  the  curve,  the  track  upon  which  a  train  approach- 
ing from  the  west  is  coming  cannot  be  determined  without  you  are 
familiar  with  the  tracks,  the  track  the  train  is  approaching  on  cannot 
be  seen."  "  I  next,"  he  says,  "  saw  the  old  lady  between  tracks  1 
and  2 ;  I  then  saw  her  throw  up  her  head  and  quicken  her  pace ;  she 
was  coming  to  the  south ;  my  attention  was  called  to  the  train  as  it 
came  down  between  Fifth  and  Sixth  streets;  it  was  blowing  off  steam; 
I  noticed  the  smoke;  it  was  a  cold,  windy  afternoon;  the  wind  was 
blowing  from  the  west ;  from  where  I  stood  I  could  see  this  steam  and 
smoke;  the  wind  blew  it  to  the  ground  facing  the  engine;  it  blew  it 
down  in  front  of  the  engine ;  tne  old  lady  at  that  time  was  between 
tracks  1  and  2." 

At  that  time  also  a  train  was  coming  from  the  east,  and  on  the  cross- 
ing just  south  of  the  railroad  the  witness  L.  was  preventing  with  some 
difficulty  another  woman,  drawing  a  little  wagon,  from  entering  upon 
the  railroad. 

There  is  other  evidence  bearing  upon  these  circumstances,  and  in 
reviewing  the  propriety  of  a  nonsuit,  the  appellant  is  entitled  to  have 
all  of  it  construed  in  a  manner  most  favorable  to  her  contention. 
Harris  v.  Perry,  89  N.  Y.  308.  We  think  it  cannot  properly  be  said 
as  matter  of  law  that  the  intestate  was  in  fault,  jBj  the  sudden 
appearance  of  the  locomotive  she  was  called  upon  to  determine  whether 
she  should  stand  still  or  go  north  or  south,  north  to  retreat,  or  south  to 
get  over  the  tracks.  If,  as  is  assumed,  she  saw  the  locomotive,  it  may 
also  be  inferred  that  she  was  ignorant  as  to  which  track  it  was  upon, 
the  configuration  of  the  tracks,  the  wind  driving  before  the  locomo- 
tive, its  steam  and  smoke,  might  well  tend  to  disturb  her  judgment; 
the  noise  of  the  mills,  the  fracas  with  the  woman  whose  course  was 
interrupted,  the  train  coming  from  the  east,  even  the  very  number  of 
the  tracks,  might  add  to  her  confusion.  Determine  she  must,  and 
that  instantly,  between  these  hazards.  It  cannot  be  said  as  matter  of 
law  what  a  prudent  and  reasonable  person  would  have  done  in  circum- 
stances similar  to  those  in  which  the  intestate  was  placed.  For  aught 
she  could  see  there  was  possible  danger  in  each  direction,  and  her  pres- 
ent position  one  of  jeopardy.  A  jury  alone  can  determine  what  was 
her  duty  and  how  far  it  was  performed.  These  things  were  to  be 
ascertained  as  facts,  and  the  principle  embodied  in  the  maxim,  "  Ad 
questiones  facti  non-respondent  juaices?  has  full  application.  Wasmer 
v.  Del.,  etc.,  R.  R.  Co.,  80  N.  Y.  218  ;  Beiseigel  v.  Same,  34  id.  622 ; 
Oreany  v.  Long  Island  R.  R.  Co.,  101  id.  419. 

We  think  the  court  erred  in  taking  the  case  from  the  jury. 
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The  judgment  should,  therefore,  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 
All  concur,  except  Earl,  J.,  taking  no  part. 
Judgment  reversed. 

Note.— At  general  term,  Boardman,  J.,  said:  "The  plaintiff  was  nonsuited  upon 
the  ground  that  the  negligence  of  her  intestate  contributed  to  her  death.  The  case 
presents  the  common  question  whether  an  inference  can  justly  be  deduced  from 
the  facts  proved  that  the  deceased  was  free  from  contributory  negligence.  That 
question  has  been  very  clearly  discussed  by  the  learned  justice  at  the  time  when 
the  nonsuit  was  granted.  We  think  his  views  of  the  case  are  correct  and  justified 
his  action. 

"  It  is  of  little  use  to  discuss  the  numerous  cases  cited  by  counsel.  Many  of  them 
would  indicate  by  the  breadth  of  the  language  used  that  it  should  have  been  sub- 
mitted to  the  jury.  Stackusv.  If.  Y.  C.  <SbH.  R.  R.  R.  Co.,  79  N.Y.  464 ;  Hart  v.  Hud. 
Rit>.  Br.  Co.,  80  id.  623 ;  Massoth  v.  D.  db  H.  C.  Co.,  64  id.  524,  529,  etc.  On  the 
other  hand,  many  cases  analogous  to  the  present  adjudge  that  only  questions  of  law 
were  presented,  and  that  the  most  favorable  view  of  the  evidence  does  not  show  an 
absence  of  contributory  negligence.  Such  are  Reynolds  v.  New  York  Cent.,  58  N. 
Y.  248 ;  Gordon  v.  Erie  Railioay,  45  id.  660 ;  Cummins  v.  City  of  Syracuse,  100  id. 
637  ;  8.  c,  8  East.  Rep'r,  198  ;  Mlman,  Adm'x,  v.  8.  B.  <fe  N.  Y.  R.  R.  Co.,  98 N.Y. 
198 ;  Becht  v.  Corbin,  Rec'r,  92  id.  658 ;  McOrath  v.  If.  Y.  C.t  etc.,  56  id.  468,  and 
others. 

'*  The  deceased  did  either  see  this  train  coming  and  attempted  to  cross  in  front  of 
it,  or  she  neglected  to  look  out  for  it,  although  it  could  have  been  seen  by  her  for  a 
distance  of  four  hundred  to  six  hundred  feet  from  the  place  where  she  was  struck. 
In  either  case  she  was  guilty  of  contributory  negligence,  which  directly  led  to  her 
death. 

"Relying  upon  the  latter  class  of  cases,  which  seem  to  us  controlling,  this  judg- 
ment must  be  affirmed." 


Hubbard,  AppVt}  v.  Sadler,  RespH. 

January  18,  1887. 

Supervisors'  Power  to  lay  out  and  Construct  Streets— Assessment— Con- 
stitutional Law. 

The  act  of  1875  — chap.  482,  §  1,  subd.  9— as  amended  by  Laws  of  1880,  chap. 
865;  Laws  of  1881,  chap.  554 — and  which  gives  authority  to  boards  of  super- 
visors to  lay  out  and  construct  streets  and  avenues,  and  to  provide,  by  limited  or 
general  assessments,  for  the  payment  of  damages  awarded  for  property  taken,  is 
not  violative  of  any  constitutional  provision.  Matter  of  Church,  92  N.  Y.  1, 
followed. 

Acting  under  authority  of  the  above  statute,  the  supervisors  of  Kings  county, 
by  resolution,  authorized  the  issue  of  short-term  bonds,  upon  which  to  borrow 
money  for  the  payment  of  awards  for  damages  for  property,  taken  in  the  town 
of  New  Utrecht,  in  Kings  county,  the  town  to  be  reimbursed  by  the  local  assess- 
ments. The  resolution  further  provided  that  "any  deficiency  required  to  meet 
the  principal  and  interest  on  said  bonds  shall  be  made  a  tax  on  the  real  and  per- 
sonal estate  of  the  town."  Held,  the  acts  of  the  supervisors  were  within  the 
statute  and  valid. 

This  action  was  brought  by  Peter  Wyckoff  against  the  defendants  to 
enjoin  and  restrain  the  defendants  from  entering  upon  certain  lands 
belonging  to  said  Peter  WyckoiF,  in  the  town  of  N ew  Utrecht,  Kings 
county,  and  from  digging  up  the  ground  thereon,  and  from  grading 
the  same,  and  constructing  any  roadway  or  sidewalks  thereon,  and  to 
recover  damages  for  trespasses  already  committed. 
1  The  defendants  admitted  that  they  had  entered  upon  the  lands  in 
question,  and  that  they  are  constructing  an  avenue  over  the  same,  called 
Eighteenth  avenue.    They  claim  that  the  land  has  been  taken  for  the 
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public  use,  and  that  three  of  the  defendants  have  been  duly  appointed 
grading  commissioners  pursuant  to  a  certain  resolution  of  the  CNoard  of 
supervisors  of  Kings  county,  known  as  resolution  No.  2,  passed  May 
29,  1884,  and  that  the  said  defendants,  and  the  other  defendant,  John 
Curren,  their  contractor,  have  the  right  to  build  said  avenue  over  the 
said  land,  pursuant  to  the  terms  of  said  resolution. 

The  plaintiff  claims  that  no  lawful  provision  has  been  made  to  com- 
pensate him  for  the  taking  of  his  land,  and  that  the  land  has  not  been 
taken  for  the  purpose  of  an  avenue  by  any  lawful  proceeding,  and  that 
no  public  rignt  has  been  acquired  in  said  land  through  said  resolution 
No.  2  of  the  board  of  supervisors. 

The  cause  was  tried  at  special  term  before  Mr.  Justice  Cullen,  and 
judgment  for  the  defendants  was  entered  upon  his  decision  dismissing 
the  complaint,  with  costs. 

An  appeal  was  taken  to  the  general  term,  and  the  judgment  was 
affirmed,  with  costs,  and  judgment  of  affirmance  was  entered. 

Peter  Wyckoff  died  after  the  general  tetm  had  rendered  its  decision 
leaving  a  last  will  and  testament,  which  was  duly  admitted  to  probate 
by  the  surrogate  of  Kings  county.  By  this  will  all  the  real  property 
of  6aid  Peter  Wyckoff  was  devised  to  his  executors  in  trust,  and  Har- 
manus  B.  Hubbard  and  Peter  J.  Wyckoff  were  appointed  executors 
and  trustees.  Peter  J.  Wyckoff  renounced  his  appointment.  Letters 
testamentary  were  issued  to  Harmanus  B.  Hubbard,  and  he  became 
seized  of  all  the  real  property  of  said  Peter  Wyckoff,  deceased. 

By  an  order  duly  made  the  action  was  revived  and  continued  in  the 
name  of  Harmanus  B.  Hubbard  as  executor  and  trustee,  and  he  was 
substituted  as  plaintiff  in  the  place  of  Peter  Wyckoff,  deceased. 

An  appeal  was  then  taken  to  this  court  from  the  order  of  the  gen- 
eral term,  and  the  judgment  entered  thereon. 

John  D.  Pray,  for  appellant.      Wm.  Sullivan,  for  respondent. 

Finch,  J.  The  constitutional  question  raised  in  this  case  was  decided 
against  the  views  of  appellant  in  Matter  of  Church,  92  N.  Y.  1.  It 
is  now  suggested  that  a  difficnlty  exists  not  then  considered,  in  the 
alleged  fact  that  the  act  of  1875  — chap.  482  —  with  its  amendments, 
does  not  authorize  the  supervisors  to  issue  bonds  in  order  to  obtain 
money  with  which  to  pay  awards  to  land-owners,  and,  inferentially  at 
least,  forbids  such  issue.  We  did  not,  in  the  case  cited,  discuss  that 
question,  but  practically  decided  it  when  we  held  that  the  public  purse 
stood  behind  the  awards  and  guaranteed  their  payment.  The  statute 
as  amended  —  Laws  of  1881  —  gives  authority  to  the  supervisors,  as  a 
local  legislature,  to  lay  out  and  construct  certain  streets  and  avenues, 
^and  to  provide,  by  limited  or  general  assessments,  for  the  payment  of 
damages  awarded  for  property  taken.  Under  this  authority  the  super- 
visors acted.  They  provided  first  for  an  assessment  district  of  property 
benefited  upon  which,  as  an  area  of  taxation,  the  cost  of  the  improve- 
ment was  imposed,  but  recognizing  its  possible  insufficiency,  further 
provided  that  any  deficiency  of  principal  or  interest  upon  the  debt 
incurred  by  the  awards  should  be  paid  by  general  taxation.  It  is  the 
mode  of  reaching  rather  than  the  substance  of  this  result,  that  is  the 
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subject  of  criticism.  The  resolution  authorizes  the  issue  of  short-term 
bonds,  none  running  longer  than  six  years  and  some  only  two,  upon 
which  to  borrow  money  for  the  payment  of  the  awards.  The  proceeds  of 
the  loan  were  to  be  at  once  devoted  to  such  payment  and  the  town  to  be 
reimbursed  by  the  local  assessments,  and  in  case  of  their  deficiency,  by 
general  taxation.  To  effect  this  result  the  resolution  provides  "  that 
auy  deficiency  required  to  meet  the  principal  and  interest  on  said  bonds 
shall  be  made  a  tax  on  the  real  and  personal  estate  of  the  town."  It  is 
now  argued  that  a  deficiency  upon  the  bond  is  all  there  is  provided  for, 
and  payment  is  due  to  the  land-owner  from  their  proceeds  alone,  and 
if  there  can  be  no  bonds  there  can  be  no  payment.  But  the  local  legisla- 
ture authorized  explicitly  their  issue,  and  if  in  doing  so  it  acted  within 
the  scope  of  the  statute  committing  to  it  upon  some  sub  jeets  and  within 
some  limits  the  powers  and  duties  of  a  legislature,  that  is  an  end  of  the 
question.  Of  course  it  is  not  doubted  that  the  State  may  confer  upon 
a  municipal  corporation  the  power  to  borrow  money,  if  otherwise  it  did 
not  exist.  What  it  could  itself  do  in  laying  out,  opening  and  grading 
streets  and  avenues  like  the  one  in  question,  it  could  authorize  the  local- 
legislature  to  do  within  its  own  discretion.  It  did  confer  such 
authority  in  broad  and  general  terms  by  the  act  of  1875  and  its  amend- 
ments. It  transferred  to  the  supervisors  its  own  power  and  authority 
as  to  a  particular  class  of  streets  and  avenues,  to  fix  a  plan  for  their 
grades,  to  lay  out,  open,  grade,  construct,  close  and  alter  any  of  them, 
to  "  provide  "  for  the  estimate  and  award  of  damages,  for  an  assessment 
on  property  benefited,  for  the  levying,  collection  and  payment  of 
damages,  and  all  other  charges  and  expenses  necessary  to  be  incurred. 
Control  over  the  whole  subject,  legislative  discretion  as  to  all  incidents 
and  details,  and  the  mode  of  accomplishing  the  purpose  was  thus  in 
the  broadest  and  most  general  way  conferred  upon  the  supervisors. 
Providing  for  assessments  for  benefit  and  general  taxation  of  the  town 
for  any  possible  deficiency,  they  could  as  they  did  and  as  was  right  and 
reasonable  in  the  interest  of  the  land-owner,  anticipate  the  slow  collec- 
tion of  6uch  proceeds  by  borrowing  the  money  needed  for  payment 
beyond  the  collection  of  the  first  thirty  days,  to  pay  the  awards,  giving 
in  exchange  the  obligations  of  the  town,  running  only  for  the  com- 
paratively brief  period  of  reimbursement.  Reference  is,  however, 
made  to  subdivision  29  of  the  act  of  1875,  which  gives  authority 
for  the  issue  of  long-term  bonds  not  exceeding  twenty  years,  for 
the  purpose  of  building  and  repairing  bridges,  purchasing  turn- 
pike roads  or  toll  bridges,  buying  land  lor  a  town  hall,  and  construct- 
ing the  same,  and  enlarging  cemeteries,  and  it  is  argued  that  this  grant 
of  authority  excludes  an  intention  to  bestow  it  in  other  cases. 

These  are  special,  and  to  some  extent  unusual  and  extraordinary 
expenditures,  as  to  which  there  might  possibly  have  arisen  doubt 
whether  the  creation  of  a  long-term  bonded  debt  was  a  necessary  inci- 
dent of  a  general  grant  of  power.  It  may  not  have  been  needed,  but 
if  it  was,  it  seems  to  have  oeen  rather  for  the  purpose  of  limiting  and 
defining  the  power  of  borrowing  money  which  might  have  flowed  from 
the  general  grant  of  authority  than  of  supplying  its  absence ;  and  cannot, 
hy  inference,  forbid  the  borrowing  of  money  for  short  periods  in  antici- 
Yol.  IX.- 68 
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pation  of  a  tax  ordered  to  be  laid  for  reimbursement.  Ketchum  v. 
City  of  Buffalo,  14  N.  Y.  376.  Practically  the  town  is  authorized  to 
incur  the  deot  to  the  land-owners.  It  is  made  responsible  for  its  pay- 
ment, and  authorized  to  provide  the  necessary  means,  and  through  the 
provision  for  a  general  tax  upon  failure  of  the  special  assessments 
becomes  as  to  the  land-owner  the  real  debtor.  We  think  the  grant  of 
legislative  power  was  not  exceeded  by  the  act  of  the  supervisors  in 
providing,  through  a  temporary  loan,  for  the  prompt  and  immediate  pay- 
ment of  the  awards  pending  the  ultimate  reimbursement  by  taxation. 
No  other  question  is  raised  in  the  case,  and  the  judgment  should  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

Robert,  ApplH,  v.  Sadler,  HespH.* 
January  18, 1887. 

No  invasion  of  the  property  rights  of  the  citizen  can  safely  be  deemed  trifling. 

A  contractor  in  building  a  public  road  dug  pits  to  a  depth  of  six  feet  below  the 
established  grade,  within  the  limits  of  the  road  in  front  of  plaintiff's  premises, 
in  order  to  get  gravel  with  which  to  perform  his  contract  without  paying  for  it. 

Held,  that  the  taking  of  the  gravel  was  not  an  "incident"  to  the  construction 
of  the  road,  and  that  defendant  was  liable. 

This  action  was  brought  by  Jane  Robert  to  enjoin  and  restrain  the 
defendants,  who  claim  to  bo  commissioners  for  grading  Eighteenth 
avenue,  in  the  town  of  New  Utrecht,  Kings  county,  from  digging  pits 
on  the  sidewalk  of  Eighteenth  avenue,  so  called,  on  her  land  and  carry- 
ing away  gravel  therefrom,  and  from  interfering  with  her  lawful  use 
of  her  said  property. 

Jane  Robert  died  during  the  pendency  of  the  action,  and  the  action 
was  continued  in  the  name  of  the  present  plaintiffs.  The  sidewalk  forms 
a  part  of  the  plaintiffs'  farm,  and  the  defendants  claim  that  it  was  taken 
for  the  purposes  of  a  public  highway,  pursuant  to  a  resolution  of  the 
board  of  supervisors  of  Kings  county,  passed  May  29,  1884.  It  is  con- 
ceded that  the  pits  in  question  are  dug  by  the  defendants  from  two  to 
six  feet  below  the  established  grade  of  the  avenue,  and  that  gravel  is 
taken  from  above  and  below  such  grade,  and  that  the  same  is  used  by 
the  defendants  in  grading  the  avenue  in  front  of  plaintiffs'  farm  and 
elsewhere. 

The  cause  was  tried  at  special  term  before  Mr.  Justice  Cullen,  and 
judgment  against  the  plaintiffs  was  entered  on  his  decision.  The  plain- 
tiffs appealed  to  the  general  term,  and  the  judgment  was  affirmed  and 
then  appealed  to  this  court. 

John  D.  Pray y  for  appellant.     William  Sullivan,  for  respondent 

Finch,  J.  The  constitutional  question  in  this  case  has  been  decided 
against  the  appellant  in  Hubbard  against  the  same  defendants,  which 
respected  the  laying  out  and  opening  of  the  6ame  street  or  avenue 
involved  in  this  appeal.  But  a  further  question  not  in  that  case  is  raised 
in  this.     The  findings  of  fact  establish  that  the  grade  of  the  avenue  was 

♦Reversing  22  W.  Dig.  502. 
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fixed  and  a  contract  for  its  construction  made  with  one  Cnrran.  By  the 
terms  of  that  contract  he  was  required  to  cover  the  roadway  to  the 
depth  of  fifteen  inches  with  gravel,  hard  pan  or  other  materials  approved 
by  the  commissioners.    The  land  within  the  road-lines  crossing  plain- 
tiffs premises  was  higher  than  the  grade  fixed,  and  required  a  removal 
of  the  earth  to  the  depth  of  such  grade  and  possibly  fifteen  inches  below 
it    The  contractor  not  only  removed  this  material  above  grade  and 
used  it  upon  the  avenue  for  the  purpose  of  filling  and  construction,  but 
he  dog  pits  in  the  roadway  to  a  depth  of  six  feet  below  the  grade  in 
order  to  get  gravel  with  which  to  perform  his  contract  without  paying 
for  it,  and  it  is  found  that  these  pits  thus  made  are  "  intended  and 
required"  to  be  filled  up  again  witn  earth  before  the  avenue  is  com- 
pleted.   The  complaint  alleges  that  the  pits  were  dug  on  "  the  side- 
walk of  said  avenue,"  and  the  answer  admits  that  "  the  gravel  pits  of 
which  the  plaintiff  complains  have  been  dug  for  the  purpose  of  obtain- 
ing gravel  to  be  used  on  the  roadway."     It  is  conceded  that  the  public 
took  only  an  easement  for  a  street  or  avenue  over  the  plaintiffs'  prem- 
ises, and  that  he  retained  the  fee  in  that  part  of  the  land  on  which  the 
pits  were  dug.     The  justification  which  has  succeeded  goes  upon  the 
ground  that  the  acts  complained  of  were  embraced  in  the  easement  and 
authorized  by  it.     The  question  involved  was  properly  raised  by  excep- 
tions.   The  courts  have  held  that  where  to  reach  and  prepare  the  sur- 
face of  the  road  in  accordance  with  its  grade  line,  superincumbent  mate- 
rial is  necessarily  removed,  it  may  be  used  upo£  other  parts  of  the  road 
and  on  the  premises  of  other  lana-owners,  and  that  where  there  has  been 
no  negligence  in  construction,  consequential  injuries  necessarily  result- 
ing cannot  be  recovered.     It  was  said  in  PumpeUy  v.  Green  May  Co., 
13  Wall.  (U.  S.)    181,  that  this  class  of  decisions  "have  gone   to 
the  uttermost  limit  of  sound  judicial  construction,"  and  "in  some  cases 
beyond  it."     The  observation  was  just.     To  take  merely  an  easement 
in  land,  leaving  the  fee  in  the  owner,  and  then  by  advanciug  stages  of 
judicial  endurance  sap  the  value  and  utility  of  the  fee  by  adding  its 
benefits  to  the  easement,  is  scarcely  consistent  with  a  policy  which  is 
at  the  same  time  sedulously  protecting  the  rights  of  abutters  having  no 
fee  in  the  street  whatever,  to  their  easements  of  light  and  air  and  access. 
It  is  perfectly  well  settled  that  in  a  case  like  the  present  the  public 
acquire  only  a  right  of  way  with  the  powers  and  privileges  incident 
to  that  right — Jackson  v.  Hathaway,  15  Johns.  452  —  and  that  the 
owner  .oi  the  fee  retains  his  exclusive  right  in  all  mines,  quarries, 
springs  of  water,  timber  and  earth  for  all  purposes  not  incompatible 
with  the  right  of  way.     The  question  in  every  case  turns  upon  what  is 
u incident    -to  the  construction  or  maintenance  of  the  right  of  way. 

In  Higgins  v.  Reynolds,  31  N.  Y.  15f>,  stone  was  taken  from  the 
limits  of  a  highway  and  its  value  recovered.  In  Niagara  Falls  Susp. 
Br.  Co.  v.  Machman,  4  Lans.  423,  it  was  said  that  gravel  might  be 
removed  to  other  parts  of  the  road,  but  it  is  quite  apparent  that  this 
was  gravel  necessary  to  be  removed  in  order  to  get  the  highway  to  its 
grade.  In  Fisher  v.  City  of  Rochester,  6  Lans.  225,  the  work  done 
was  the  construction' of  a  sewer  and  the  contractor  used  stones  excavated 
from  within  the  street  limits.    It  was  held  that  they  belonged  to  the 
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land-owner.  In  Kenney  v.  Williams,  14  Barb.  631,  the  owner  o 
fee  took  away  sand  from  within  the  limits  of  the  highway,  but 
out  injury  to  the  public  right  of  travel,  and  Ins  action  was  susta 
In  Dennzston  v.  Clark,  125  Mass.  216,  the  gravel  removed  was  a 
above  the  grade  necessary  to  be  cut  through  and  such  as  afterward 
natural  causes  fell  down  from  the  side  slopes  and  filled 
ditches  which  it  became  necessary  again  to  open.  These  are  the 
cited  by  the  general  term.  None  of  them  sustain  the  concl 
reached.  Those  which  are  not  adverse  justify  only  the  taking  of 
or  soil  which  the  process  of  construction  or  repair  requires,  and  i 
sarily  compels,  to  be  removed.  I  have  found  no  case  in  this 
which  goes  further  and  am  unwilling  to  pass  beyond  those  1 
Here  the  pits  were  dug  to  be  filled  again.  Concededly,  the  p 
was  to  take  from  the  land-owner  valuable  material  and  substit 
poorer  quality.  Digging  the  pits  was  not  only  no  incident  neces 
or  naturally  growing  out  of  construction  but  a  deliberate  destrueti 
the  grade  when  reached  and  which  did  not  need  to  be  disturber 
on  the  contrary  compelled  replacement  and  repair  of  the  mischief 
Of  the  two  cases  cited  from  other  States  one  goes  no  further  thi 
here  concede  to  be  just.  City  of  New  Haven  v.  Sargent,  3S  Com 
The  court  is  careful  to  speak  of  the  soil  taken  as  that  u  which 
necessarily  be  removed  by  some  one  in  grading  the  street."  The  ot 
Bis8ell  v.  Collins^  28  Mich.  277  —  seems  to  go  further,  becaui 
"  major  portion  of  the  gravel  was  taken  from  below  the  grade  c 
street."  The  report  of  the  case  furnishes  no  details,  and  it  may  b 
the  gravel  removed  was  loosened  and  made  superfluous  at  the  ]>o 
removal,  in  the  ordinary  process  of  grading.  If  it  goes  further 
not  think  its  doctrine  should  be  followed. 

Oases  which  hold  that  the  fee  in  a  highway,  devoted  to  the  per 
easement  of  the  public  use,  is  of  only  nominal  value,  need  not  b 
sidered.  If  such  value  is  in  any  case  a  question  of  law  which  the 
may  determine  the  smallness  of  the  value  does  not  justify  a  seiz 
the  fee  without  due  and  lawful  authority  or  its  destruction  by  in 
rulings.  No  invasion  of  the  property  rights  of  the  citizen  can  saf 
deemed  trifling. 

The  judgment  and  order  appealed  from  should  be  reversed 
new  trial  granted,  costs  to  abide  the  event. 

All  concur,  except  Rugee,  Oh.  J.,  and  Earl,  J.,  not  voting. 

Judgment  reversed. 


In  the  Matter  of  the  Petition  of  the  New  York  Oable  Co.,  i 
v.  Mayor,  Etc.,  of  the  City  of  New  York  et  al,,  Hesp'ts, 

December  17,  1886. 

Section  16  of  the  general  surface  act  —  Laws  1884,  chap.  252  —  construed 
nection  with  section  18  of  the  same  act,  did  not  abrogate  the  right  and  p 
the  petitioner,  if  in  other  respects  legally  organized,  to  proceed  to  obtain  th 
site  consents,  and  when  obtained  to  construct  the  railways  in  conformity 
articles  of  association.    Earl,  J.,  dissents;  Andrews,  J.t  not  voting. 

The  rapid  transit  act  —  Laws  1875.  chap.  606 —  before  the  passage  of  the 
surface  act,  authorized  the  organization  of  companies  to  construct  street  r 
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Digitized  by 


Google 


K.  Y.]    Matteb  of  New  York  Cable  Co.  v.  Mayor,  etc.,  N.  Y.    501 

on  the  surface,  to  be  operated  by  any  power  other  than  animal.  Earl,  J., 
dissents;   Andrews,  J.,  not  voting. 

The  objection  that  the  organization  of  the  plaintiff  is  defective  on  the  ground 
that  the  commissioners  failed  to  fix  the  time  of  the  completion  of  the  railways, 
is  not  well  taken. 

The  objection  is  well  taken  that  the  articles  of  association  prepared  by  the 
commissioners  fail  to  comply  with  section  7  of  the  rapid  transit  act,  in  that 
they  do  not  provide  for  the  release  and  forfeiture  to  the  supervisors  of  the 
county,  of  all  the  rights  and  franchises  acquired  by  the  company,  in  case  of  its 
failure  to  complete  its  railways  within  the  prescribed  time. 

The  commissioners  have  failed  to  substantially  comply  with  the  requirement 
of  section  5  of  the  act,  to  decide  upon  the  plan  for  the  construction  of  the  rail- 
ways, and  other  appliances  specified  in  that  section,  and  that  such  compliance  was 
essential  to  their  valid  organization. 

Appeal  from  an  order  of  general  term,  first  department,  denying  a 
motion  to  confirm  the  report  of  commissioners  appointed  to  deter- 
mine whether  petitioner's  proposed  railways  ought  to  be  constructed, 
etc. 

Rcfoert  Sewell  and  Wm.  M.  Evarts,  for  appellant.  Wm.  C.  Trvtt 
and  ^f heeler  H.  Peckham,  for  respondents. 

Rapallo,  J.  On  the  hearing  of  this  motion  at  the  general  term,  the 
learned  judges  entertained  different  views.  Daniels,  JT,  who  delivered 
the  principal  opinion,  was  in  favor  of  denying  the  motion  on  various 
grounds.  He  considered,  in  the  first  place,  that  the  act  under  which 
Sie  petitioner  claimed  to  have  been  organized,  commonly  known  as  the 
rapid  transit  act  —  Laws  of  1875,  chap.  606  —  did  not  authorize  the 
construction  of  a  railroad  upon  the  surface  of  the  land,  but  related  only 
to  elevated  or  underground  railways ;  also  that  if  the  rapid  transit  act 
ever  did  authorize  the  construction  of  surface  roads,  the  general  surface 
railroad  act  of  1884 — chap.  252,  §  16  —  prohibited  the  erection  of  sur- 
face roads  under  the  rapid  transit  act,  and  abrogated  any  authority 
which  the  petitioner  might  previously  have  had  to  construct  surface  roads; 
and  further  that  the  commissioners  appointed  by  the  mayor,  as  pre- 
scribed in  the  rapid  transit  act,  had  failed  to  comply  with  some  of  the 
requirements  of  that  act,  which  were  essential  to  the  legal  organization 
of  the  petitioner  as  a  corporation. 

Beady,  J.,  concurred  in  only  one  of  the  propositions  upon  which 
Daniels,  J.,  based  his  conclusion,  viz.:  The  proposition  that  the  six- 
teenth section  of  the  general  surface  act  of  1884,  abrogated  the  authority 
of  the  petitioner  to  construct  a  surface  road. 

Davis,  P.  J.,  dissented  from  the  conclusion  reached  by  both  of  his 
associates.  The  only  point,  therefore,  which  was  decided  at  the  gen- 
eral term  was  that  the  provisions  of  the  general  surface  act  deprived 
the  petitioner  of  all  power  or  authority  to  construct  a  surface  road. 

But  the  other  points  are  still  in  the  case,  and  are  urged  on  this 
appeal  with  great  earnestness  by  the  counsel  for  the  various  objectors, 
who  have  argued  before  us,  and  those  who  have  submitted  printed 
briefs,  and  numerous  objections  in  addition  to  those  discussed  by  Dan- 
iels, J.,  are  insisted  upon. 

As  to  a  few  of  the  routes  designated  by  the  mayor's  commission, 
the  general  term  denied  the  motion  to  confirm  trie  report  of  thQ 
supreme  court  commissioners,  in  the  exercise  of  the  discretionary  power 
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of  the  court  in  such  cases,  and  its  action  with  reference  to  those  routes 
cannot,  and  is  not  sought  to  be  reviewed  here,  but  as  to  the  residue  of 
the  routes  the  court  had  declared,  in  the  order  appealed  from,  that  the 
motion  was  denied  "  solely  and  wholly  on  legal  grounds,  and  legal 
objections  existing  against  the  same,  the  petitioner  being  considered  to 
have  no  legal  right  to  construct  or  operate  a  railway  on  the  streets  and 
avenues  last  referred  to." 

This  declaration  in  the  order  authorizes  us  to  review  the  questions  of 
law  involved  in  the  determination  of  the  general  term  and  seems  to 
have  been  inserted  with  the  view  of  inviting  such  an  examination. 

We  will  first  consider  the  point  on  which  the  majority  of  the  justice* 
sitting  at  the  general  term  agreed,  viz. :  The  effect  of  the  act  of  1884: 
—  chap.  252,  §  16  —  as  abrogating  the  rights  of  the  petitioner. 

The  language  of  that  section  is  as  follows: 

"  §  16.  No  street  surface  railroad  shall  be  constructed  to  run  in  whole 
or  in  part  upon  the  surface  of  any  street  or  highway  under  the  authority 
of  any  commission  appointed  under  the  provisions  of  chapter  six  hundred 
and  six  of  the  Laws  of  eighteen  hundred  and  seventy-five,  entitled  *  An 
act  further  to  provide  for  the  construction  and  operation  of  a  steam 
railway  or  railways  in  couuties  of  the  State,5  or  the  acts  in  addition 
thereto  or  amendatory  thereof." 

The  amendment  to  the  Constitution  adopted  November,  1874,  con- 
tained a  provision  —  art.  3,  §  18  —  that  the  legislature  should  not  pass 
a  private  or  local  bill  granting  to  any  corporation,  association  or  indi- 
vidual the  right  to  lay  down  railroad  tracks.  But  it  was  further  pro- 
vided that  the  legislature  should  pass  general  laws  providing  for  the 
cases  enumerated  in  section  18,  and  that  no  law  should  authorize  the 
construction  of  a  street  railroad  except  upon  the  consent  of  property- 
owners  and  of  the  local  authorities,  or  in  case  the  consent  of  property- 
owners  could  not  be  obtained,  the  determination  of  three  commissioners 
appointed  by  the  supreme  court,  which  determination  should  be  con- 
firmed by  the  court. 

From  the  time  this  amendment  took  effect,  January  1,  1875,  until 
the  passage  of  the  general  surface  railway  act  of  1884,  there  had  been 
no  law  in  force  under  which  street  railways  could  be  constructed,  except 
the  rapid  transit  act,  the  general  railroad  law  of  1850  being  inapplicable  to 
street  railways  in  cities  and  no  other  general  law  having  been  passed  as 
required  by  the  Constitution.  The  rapid  transit  act  excluded  the  use 
of  animal  power  to  draw  the  cars  —  subd.  4,  §  26  —  giving  authority 
to  companies  organized  under  that  act  to  "  convey  persons  or  property 
on  their  railroad  by  the  power  or  force  of  steam,  or  by  any  motor  other 
than  animal  power."  No  horse  railroad  consequently  could  be  organ- 
ized under  that  act.  To  provide  a  more  complete  system  of  street  sur- 
face railways  the  act  of  1884  was  passed.  It  dispensed  with  the 
machinery  of  a  mayor's  commission  and  allowed  companies  to  be  formed  * 
by  the  voluntary  association  of  the  requisite  number  of  persons,  author- 
ized them  to  select  their  own  routes,  provided  the  requisite  number  of 
property-owners  or  a  supreme  court  commission  and  the  local  author- 
Hies  consented  thereto,  and  did  not  exclude  the  use  of  either  animal  or 
steam  power,  but  authorized  the  use  of  animal  or  horse  power,  or  any 
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power  other  than  locomotive  steam  power  which  might  be  consented  to 
by  the  local  authorities  and  a  majority  of  the  property-owners,"  etc. 

Having  thus  made  provision  for  a  system  01  street  surface  roads 
more  comprehensive  even  than  could  be  claimed  to  bo  provided  for  by 
the  rapid  transit  act,  the  legislature  naturally  determined  to  make  that 
system  exclusive  and  to  have  no  more  mayor's  commissions  for  surface 
roads.  But  it  was  matter  of  public  notoriety  that  the  commission  which 
♦organized  the  petitioner  had  been  at  work  since  December,  1883.  It 
had  held  numerous  meetings  in  the  city  of  New  York  and  had  published 
notices  of  its  proceedings  from  time  to  time  as  required  by  the  act.  It 
had  determined  upon  the  necessity  of  the  road,  had  located  the  routes, 
had,  after  public  notice,  adopted  plans  for  the  construction  of  the 
roads,  prepared  articles  of  association,  caused  subscription  books  to  be 
opened,  after  public  notice,  for  subscriptions  to  the  capital  stock,  and 
the  whole  of  the  capital  stock,  amounting  to  $2,000,000,  had  been 
subscribed  and  the  fixed  percentage  thereof  paid  in  cash,  a  board  of 
directors  had  been  elected  and  the  company  organized  and  the  certificate 
of  organization  filed.  All  these  acts  were  required  by  the  act  to  be 
done  before  they  could  become  a  corporation.  They  were  completed 
before  the  passage  of  the  general  surface  act  of  May  6,  1884,  viz. :  On 
the  21st  of  April,  1884,  and  the  plaintiff  on  that  day  became,  in  60  far 
as  the  plans  oi  the  commissioners  provided  for  surface  roads,  an  exist- 
ing street  surface  railroad  company,  provided  in  its  organization  it  had 
conformed  to  the  essential  requirements  of  the  rapid  transit  act,  a  ques- 
tion which  will  be  considered  hereafter. 

When  the  legislature  passed  the  general  surface  railroad  act,  and  by 
section  16  made  it  the  only  law  under  which  street  surface  railroads 
conld  hereafter  be  organized,  I  think  that  they  intended  to  save  the 
rights  of  all  existing  street  surface  railroad  companies,  even  though 
they  had  been  organized  under  the  rapid  transit  act,  and  that  with  this 
view  section  18  of  the  general  surface  railway  act  was  inserted.  That 
section  provides  that  "  nothing  in  the  act  shall  .  .  .  interfere  with, 
or  repeal,  or  invalidate  any  right  heretofore  acquired  under  the  laws  of 
this  State  by  any  horse  railroad  company ',  or  affect  or  repeal  any  right 
of  any  existing  street  surface  railroad  company  to  construct^  extend, 
operate  and  maintain  its  road  in  accordance  with  tne  terms  a/nd provisions 
of  its  charter ',  and  the  acts  amendatory  thereof." 

It  is  evident  from  the  language  of  this  section  that  it  was  intended 
to  save  the  rights  of  existing  street  surface  railroad  companies  other 
than  horse  railroad  companies,  because,  after  in  tertns  providing  for 
horse  railroad  companies,  it  adds  immediately  after  and  in  the  same 
sentence,  the  provision  for  the  protection  of  any  existing  street 
surface  railroad  company,  without  restricting  it  to  horse  railroad 
companies.  As  there  was  no  law  except  the  rapid  transit  act  authorizing 
the  formation  of  street  surface  railroad  companies  to  be  operated  by 
any  power  other  than  horse  power,  the  second  branch  of  the  saving 
claose  must  have  been  intended  to  embrace  existing  companies  organ- 
ized under  the  rapid  transit  act. 

An  examination  of  the  proceedings  of  the  legislature  discloses  that 
the  general  surface  railway  act  was  proposed  to  the  legislature  by  the 
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railroad  commissioners  and  as  originally  prepared  and  introduced  on. 
their  recommendation,  it  did  not  contain  the  provisions  of  either  section 
16,  or  section  18,  but  they  were  both  inserted  by  way  of  amendment. 
It  is  not  unreasonable  to  infer  that  section  18,  in  so  far  as  it  relates  to 
surface  roads  other  than  horse  railroads,  was  intended  for  the  express 
purpose  of  qualifying  and  restricting  the  sweeping  provision  of  section 
16. 

Construed  in  the  light  of  this  saving  clause  and  in  connection  there- 
with, and  bearing  in  mind  the  general  principles  relating  to  the  con- 
struction of  statutes  as  retroactive,  I  think  the  sixteenth  section  should  be 
deemed  to  have  prohibited  only  the  construction  of  roads  by  companies 
thereafter  organized  under  the  rapid  transit  act,  and  by  authority  there- 
after given  by  commissioners  appointed  in  pursnance  of  that  act,  and 
was  not  intended  to  prohibit  any  company,  theretofore  organized  and 
then  existing,  from  exercising  the  corporate  right  and  authority  which 
it  had  acquired,  to  proceed  with  the  construction  of  its  road  in  accord- 
ance with  its  articles  of  association  which  had  been  framed  by  the  com- 
missioners, and  which  constituted  its  charter,  on  complying  with  the 
conditions,  as  to  consents,  imposed  by  the  Constitution  and  by  the  rapid 
transit  act. 

The  saving  clause  which  declares  that  section  16  shall  not  affect 
"  any  right"  of  any  existing  company  to  construct  its  road  is  sought 
to  be  confined  to  cases  where  all  the  conditions  required  to  be  per- 
formed by  the  company  before  it  can  enter  upon  the  streets  and 
actually  lay  the  tracks  had  been  performed,  and  it  is  contended  that 
until  such  performance  the  company  has  no  right  to  construct  its  road. 

That  section  18  saves  only  a  consummated  and  perfected  right,  which 
does  not  exist  so  long  as  any  of  the  conditions  imposed  upon  the  exer- 
cise of  the  power  conferred  by  the  charter  remain  unperformed. 

I  think  this  is  too  restricted  a  construction.  The  companv,  as  was 
well  known,  had  been  for  a  long  time  engaged  in  having  its  routes 
determined  and  plans  adopted  by  the  mayor's  commission  and  its 
articles  of  association  framed,  its  stock  subscribed  and  its  capital  in  part 
paid  in,  all  of  which  proceedings  necessarily  involved  a  large  expendi- 
ture, and  they  had  succeeded  in  maturing  their  organization  and 
becoming  an  existing  company,  provided  their  proceedings  conformed 
to  the  act.  It  had  thus  acquired  the  corporate  power  of  an  inchoate 
right  to  construct  its  road,  and  all  that  remained  to  be  done  was  to 
acquire  the  perfected  right  to  enter  upon  the  street  and  lay  its  tracks, 
which  was  in  substance  its  right  of  way,  by  obtaining  the  consents  of 
the  local  authorities  and  a  majority  of  the  property-owners,  or  in  lieu 
thereof  the  approval  of  a  supreme  court  commission.  I  think  the 
savins  clause  was  intended  to  protect  such  right  as  the  company  had, 
though  it  was  an  inchoate  right  and  subject  to  the  performance  of 
further  conditions.  The  statute  does  not  say  the  perfected  right,  but 
{'any  right,"  and  although  it  was  the  intention  of  the  general  surface 
act  to  establish  a  uniform  system  for  the  future  organization  of  street 
surface  railroads  and  to  prohibit  the  future  establishment  of  such  roads 
under  authority  of  the  rapid  transit  act,  yet  it  was  not  intended  to 
arrest  the  operations  of  a  company  already  organized  under  that  act,  or 
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to  deprive  it  of  the  corporate  rights  and  powers  which  it  had  acquired 
at  great  expense  in  reliance  upon  the  provisions  of  the  act. 

Although  the  effect  of  section  16  on  the  rights  of  the  petitioner  is 
the  only  point  upon  which  a  majority  of  the  court  below  in  its  opin- 
ions agreed  as  a  ground  for  denying  the  motion,  yet  its  order  was  made 
generally  on  legal  grounds  and  legal  objections,  and  upon  the  general 
conclusion  that  the  company  had  no  legal  right  to  construct  or  operate 
a  railway  on  the  streets  and  avenues  in  question.  Any  legal  objection, 
therefore,  to  the  right  of  the  company  to  construct  its  road  is  sufficient 
to  sustain  the  order,  and  is  open  to  the  respondents  on  this  appeal. 

We  must,  therefore,  consider  the  objection  taken  that  the  rapid  transit 
act  did  not  authorize  the  construction  of  street  surface  railroads,  but 
only  on  elevated  or  underground  roads. 

The  rapid  transit  act  authorizes  the  commissioners  appointed  by  the 
mayor  in  the  first  place  to  fix  and  determine  the  route  or  routes,  and 
declares  that  such  commissioners  "shall  have  the  exclusive  power  to 
locate  the  route  or  routes  of  such  railway  or  railways,  over,  under, 
through  or  across  the  streets,  avenues,  places  or  lands  in  such  county," 
etc. 

This  form  of  expression  "over,  under,  through  or  across,"  is  pre- 
served throughout  the  act,  and  is  often  repeated,  and  it  is  claimed  on 
the  part  of  the  appellant  that  the  word  "  through  "  the  streets  refers  to 
surface  roads,  and  is  used  in  contradistinction  to  over  and  under.  On 
the  other  hand  many  provisions  and  requirements  of  the  act  are 
referred  to,  which  are  applicable  only  to  elevated  or  underground  rail- 
ways such  as  those  of  section  5,  in  regard  to  "supports,"  "  stations," 
"stairways,"  "  elevators."  Those  of  section  17,  in  regard  to  "  depots," 
and  those  of  section  2n*5  subdivision  5,  respecting  "  foundations," 
"columns,"  etc.,  and  from  this  it  is  argued  that  only  elevated  or  under- 

§  round  railways  were  contemplated  or  intended  to  be  authorized  by 
le  act.  But  a  similar  line  of  argument  can  be  used,  and  with  equal 
force,  in  support  of  the  contention  that  the  act  intended  to  provide  for 
surface  roads  as  well  as  for  underground  and  elevated  roads.  Section 
26,  subdivision  3,  authorizes  the  crossing  of  and  intersection  with  other 
railoads  before  constructed,  but  subdivision  5  of  the  same  section  con- 
tains these  exceptions,  "  except  that  nothing  in  this  act  shall  authorize 
the  construction  of  a  railway  crossing  the  tracks  of  any  steam  railway 
now  in  actual  operation  at  the  grade  thereof,  or  the  erection  of  piers  or 
supports  for  any  elevated  railway  upon  a  railway  track  now  actually  in 
use  irr  any  street  or  avenue."  Section  29  authorizes  conductors,  in  case 
a  passenger  refuses  to  pay  his  fare,  to  put  him  out  of  the  car  at  any 
usual  stopping  place  or  near  any  dwelling-house.  Section  35  pro- 
vides that  where  the  route  "shall  intersect,  cross  or  coincide  with  any 
horse  railway  track  occupying  the  surface  of  said  streets,"  the  company 
may,  for  the  purpose  of  constructing  its  work,  temporarily  remove  the 
tracks  of  the  horse  railway,  but  "  nothing  contained  in  this  act  shall 
authorize  any  corporation  formed  thereunder  to  use  the  tracks  of  any 
Itorse  railway?9 

By  section  4,  certain  streets  and  places  are  exempted  from  having 
any  railroad  constructed  therein,  and  in  1881  an  act  was  passed  —  chap. 
Vol,  IX,-  64 
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485,  Laws  of  1881  —  amending  the  rapid  transit  act,  providing 
when  any  route  designed  by  mayor's  commissioners  is  located  " 
or  on  *'  any  street  thus  exempted  the  commissioners  shall  have  \ 
to  substitute  a  location  over,  under,  through  or  across  any  stree 
exempted,  in  the  same  general  direction  as  the  exempted  street. 

It  is  obvious  that  some  of  the  provisions  of  the  act  are  appl 
exclusively  to  elevated  or  underground  roads,  and  others  exclui 
to  surface  roads,  and  that  such  is  necessarily  the  ease  where 
intended  to  provide  for  both  classes  of  roads  in  a  single  act. 

Although  we  may  presume  from  the  history  of  the  time,  tha 
legislature  had  most  prominently  in  view  the  securing  of  rapid  t 
by  means  of  elevated  or  underground  roads,  yet  the   main  < 
sought  was  rapid  transit  in  any  way  it  could  be  obtained,  and  in 
ing  their  act  they  made  it  sufficiently  broad  to  include  surface  ro? 

The  act  gives  full  power  to  the  mayor's  commissioners  to  c 
upon  the  plans  on  which  the  roads  shall  be  constructed  and  coi 
no  restriction  which  excludes  from  their  adoption  the  plan  of  a  si 
road. 

The  bbject  was  to  obtain  some  better  motor  than  horse  power 
therefore,  they  authorized  steam,  or  "any  motor  other  than  a 
power."  §  26,  subd.  4.  They  might  well  trust  to  the  local  ai 
ities,  the  property-owners,  and  the  commissioners  appointed  b 
mayor  and  those  appointed  by  the  supreme  court,  not  to  cc 
to  the  use  of  steam  locomotives  on  the  surface  of  the  streets,  and 
did  not  in  terms  prohibit  them  as  is  done  in  the  general  surface 
*  way  act,  which  allows  any  power  except  that  of  a  steam  locom 
including  any  other  mode  of  propulsion  by  steam  or  other  power  1 
may  be  consented  to  by  the  local  authorities  and  the  property  o\ 
I  think  that  before  the  passage  of  the  general  surface  railway 
corporation  could  be  legally  organized  under  the  rapid  trans 
for  the  construction  and  operation  of  a  street  surface  railway,  an< 
such  was  the  view  entertained  by  the  legislature  appears  from 
enacting  section  16  of  the  general  surface  act,  prohibiting  the  i 
construction  of  surface  roads  under  authority  of  that  act,  except  i 
case  of  existing  companies. 

Section  40  is  relied  upon  as  contradictory  to  this  inteq>retatioi 
provides  that  this  act  —  the  rapid  transit  act  —  shall  not  be  com 
to  repeal  or  affect  the  general  railroad  law  of  1850,  nor  shall  a 
its  provisions  apply  to  any  railroad  company  organized  under  anj 
era!  or  special  law  of  this  State,  for  the  purpose  of  constructing  a  i 
railroad  upon  the  surface  of  the  ground,  nor  to  the  operation  or 
agement  of  any  such  railroad  heretofore  constructed.  I  do  not 
that  this  section  is  in  any  respect  inconsistent  with  or  contradict* 
the  argument  that  the  rapid  transit  act  itself  authorized  the  con 
tion  of  a  steam  railroad  on  the  surface. 

The  meaning  of  the  section,  as  I  understand  it,  is  that  none  o 
provisions  of  the  act  shall  apply  to  any  surface  railroad  company  al 
organized  at  the  time  of  the  passage  of  the  rapid  transit  act,  unde 
general  or  special  act,  nor  to  the  operation  of  any  surface  railroac 
structed  before  the  passage  of  the  rapid  transit  act.     This  conch 
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sentence  of  the  section  rather  confirms  the  view  that  the  act  was 
understood  by  the  legislature  to  apply  to  surface  roads  constructed 
under  its  provisions,  by  declaring  in  terms  that  none  of  its  provisions 
shall  apply  to  the  operation  or  management  of  any  surface  road  con- 
structed before  its  passage.  This  brings  us  to  another  class  of  ques- 
tions which  present  serious  difficulties.  They  relate  to  the  organiza- 
tion of  the  petitioner  as  a  corporation.  Unless  validly  organized  in  pur- 
suance of  the  rapid  transit  act,  it  acquired  no  right  to  construct  the 
noad,  and  consequently  could  not  demand  that  the  supreme  court  con- 
firm the  report  of  its  commissioners,  as  a  substitute  for  the  consent  of 
a  majority  of  the  property-owners,  and  the  order  of  confirmation  would 
be  of  no  avail  if  granted. 

As  no  power,  authority  or  frauchise  is  conferred  directly  by  the 
legislature  on  the  petitioner,  but  the  act  only  prescribes  the  proceed- 
ings by  which  such  rights  can  be  acquired,  a  substantial  compliance 
with  the  material  requirements  of  the  act  is  a  condition  precedent, 
without  the  performance  of  which  the  petitioner  never  became  legally 
incorporated,  or  acquired  any  rights  under  the  act. 

The  general  scheme  of  the  act,  omitting  details,  is  that  the  public 
necessity  for  the  steam  railway  or  railways  sought  to  be  constructed 
in  the  county  shall  be  established  by  the  determination  of  commis- 
sioners to  be  appointed  in  cities  by  the  mayors  thereof,  on  the  verified 
petition  of  fifty  reputable  householders  and  tax  payers  of  the  county, 
and  to  organize  as  a  board. 

Upon  the  determination  by  such  commissioners  that  the  road  is 
necessary,  they  are  required  to  fix  and  determine  the  route  or  routes, 
and  they  are  declared  to  have  the  exclusive  power  to  locate  the  route 
or  routes  of  such  railway  or  railways,  over,  under,  through  or  across 
the  streets,  avenues,  places  or  lands  in  such  county,  excepting  certain 
designated  streets  and  avenues,  and  also  public  parks  and  public  build- 
ings.    §  4. 

The  commissioners  must  also  meet  and  decide  upon  the  plan  or  plans 
for  the  construction  of  the  railway  or  railways,  with  the  necessary  sup- 

Eorts,  turnouts,  switches,  sidings,  connections,  landing  places,  stations, 
uildings,  platforms,  stairways,  elevators,  telegraph  aud  signal  devices, 
or  other  requisite  appliances  upon  the  route  or  routes,  and  in  the  loca- 
tion determined  by  tnem.    §  5. 

They  mnst  also  fix  and  determine  the  time  within  which  such  rail- 
way or  railways,  or  portions  of  the  same,  shall  be  constructed  and 
ready  for  operation,  together  with  the  maximum  rates  for  transporta- 
tion and  conveyance,  and  the  amount  of  capital  stock,  etc.     §  6. 

They  must  then  prepare  articles  of  association  for  the  company  to  be 
formed.  These  articles  must  set  forth  and  embody,  as  component  parts 
thereof,  the  several  conditions,  requirements  and  particulars  determined 
by  the  commissioners  pursuant  to  sections  4,  5  and  6,  and  must  further 
provide  for  the  release  and  forfeiture  to  the  supervisors  of  the  county, 
of  all  rights  and  franchises  acquired  by  such  corporation  in  case  such 
railway  or  railways  shall  not  be  completed  within  the  time  and  upon 
the  conditions  therein  provided.  They  must  also  open  books  for  sub- 
scription to  the  capital  stock  after  due  public  notice.      §  7. 


Digitized  by 


Google 


508 


The  Eastern  Repobter. 


[N 


When  the  whole  capital  stock  has  been  subscribed  and  the  pen 
age  prescribed  by  the  commissioners  has  been  paid  in  cash,   the 
scribers  are  to  meet  for  organization  and  elect  directors,  and  there* 
the  commissioners  are  to  deliver  to  the  directors  a  certificate  in  dupl: 
of  the  organization  of  the  company,  setting  forth  the  articles  of  ass 
tion.     Three  of  the  directors  are  then  to  make  affidavit  in  dupli 
that  the  full  amount  of  stock  has  been  subscribed  in  good  faith  anc 
prescribed  percentage  paid  in  cash,  and  it  is  intended  in  good  fait 
construct,  maintain  and  operate  the  railway  or  railways  in  the  art 
of  association  mentioned.     The  certificates  and  articles  are  to  be 
in  the  office  of  the  secretary  of  State,  and  a  duplicate  in  the  offit 
the  clerk  of  the  county  wherever  the  railway  or  railways  shall  be  loci 
and  thereupon  the  persons  who  shall   become  stockholders  shall 
corporation. 

The  observance  of  all  these  essential  requirements  is,  therefore,  a 
dition  precedent  to  a  company  of  this  description  becoming  a  cor] 
tion,  or  acquiring  the  right  to  exercise  any  of  the  powers  confc 
upon  such  corporations  by  the  rapid  transit  act. 

The  respondents  claim  that  the  petitioner  has  failed  in  many  res] 
to  comply  with  the  requirements.  The  principal  objection  disci 
in  the  opinion  of  Daniels,  J.,  at  general  term,  is  that  the  mayor's 
mission  did  not  "  fix  and  determine  the  time  within  which  such 
way  or  railways,  or  portions  of  the  same,  shall  be  constructed  and  r 
for  operation  "  as  required  by  section  6  of  the  act. 

The  commissioners  disposed  of  that  subject  in  the  following  mai 
They  required  separately  as  to  each  of  the  twenty-nine  different  ix 
which  they  had  located,  that  it  should  be  constructed  and  ready  1 
operated  within  a  specified  number  of  months  or  years  "  from  the 
oi  the  obtaining  of  the  consent  of  the  owners  of  one-half  in  vali 
the  property  bounded  on,  and  the  consent  also  of  the  local  authoi 
having  control  of  that  or  those  portions  of  streets  or  highways  i 
which  it  is  proposed  to  construct  and  operate  such  railway  or  railw 
or  in  case  the  consent  of  such  property-owners  cannot  be  obta 
from  the  date  of  the  confirmation  by  the  court  of  the  determinatic 
three  commissioners  appointed  by  the  general  term  of  the  snpi 
court  in  the  first  judicial  district,  that  such  railway  or  railways  ougl 
be  constructed  and  operated,  provided  that  the  date  of  such  conn 
tion  be  the  same  or  subsequent  to  the  date  of  the  said  consent  of 
local  authorities."  After  specifying  in  regard  to  the  twenty- 
routes  respectively,  periods  varying  from  eighteen  months  to  five  j 
from  the  date  of  the  consents,  they  added  the  following  general 
visions,  viz.:  First,  "  Resolved,  that  each  of  the  said  periods  and 
tations  of  time  hereinbefore  referred  to  and  prescribed  as  the 
within  which  the  several  sections  or  portions  of  railway  or  raib 
shall  be  constructed  and  be  ready  to  be  operated  is,  however,  subje 
this  proviso  and  reservation  as  follows:  The  time,  if  any,  una  void 
consumed  by  the  pendency  of  legal  proceedings  or  by  the  interfer 
of  the  public  authorities,  or  by  omission  to  open  or  grade,  or  dels 
opening  or  grading  any  street  or  avenue,  or  any  part  or  parts  thei 
shall  not  be  deemed  a  part  of  any  period  of  time  within  which  consl 
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tion  and  completion  of  the  railway  or  railways  is  required  to  be  made. 
But  the  time,  if  any,  during  which  such  unavoidable  delay  shall  con- 
tinue shall  be  added  to  each  of  the  periods  hereby  otherwise  limited  for 
construction  and  completion  of  the  railway  or  railways."  And  secondly, 
"Jiesolvedj  that  it  is  the  intent  of  the  board  of  commissioners  that  the 
consents  of  the  property-owners  and  of  the  loqal  authorities  specified  in 
section  4  of  chapter  606  of  the  Laws  of  1875,  as  amended  by  chapter 
485  of  the  Laws  of  1881,  and,  if  necessary,  the  determination  of  com- 
missioners to  be  appointed  by  the  general  term  of  the  supreme  court, 
and  the  confirmation  of  such  determination  by  the  court,  shall  be  obtained 
with  all  due  diligence." 

It  is  contended  with  considerable  force  by  the  respondents  that  as 
the  time  fixed  by  the  commissioners  only  begins  to  run  at  the  date  of 
the  obtaining  of  the  consents,  etc.,  and  no  time  is  limited  for  obtaining 
such  consents,  and  the  only  restriction  in  respect  to  time  is  that  due 
diligence  shall  be  used  for  the  purpose  of  obtaining  them,  there  is  no 
actual  limitation  of  the  time  within  which  the  roads  are  to  be  con- 
structed, and  the  commissioners  have  done  little  more  than  to  require 
that  they  be  completed  with  due  diligence.  It  is  claimed  that  the  act 
contemplated  that  a  definite  time  should  be  fixed  by  the  commissioners 
bo  that  it  might  readily  be  ascertained  when  the  rights  of  the  peti- 
tioner terminated,  ana  their  powers  and  franchises  might  be  devolved 
upon  some  other  company  who  would  supply  the  public  necessity  of 
rapid  transit. 

I  have  with  some  hesitation  come  to  the  conclusion  that  the  com- 
missioners substantially  complied  in  this  respect  with  the  rapid  transit 
act.  That  it  is  reasonable  to  consider  that  the  intent  of  the  act  was  that 
companies  formed  under  the  act  should  be  limited  in  respect  only  to 
time  during  which  it  was  possible  for  them  to  prosecute  the  work,  and 
that  time  when  legal  barriers  existed  to  them  so  doing  should  not  be 
counted.  The  act  itself  provides  —  §  38  —  that  "  the  time,  if  any, 
unavoidably  consumed  by  the  pendency  of  legal  proceedings  shall  not 
be  deemed  a  part  of  any  period  of  time  limited  by  this  act,"  and  sub- 
sequent acts  recognize  the  principle  that  only  available  time  should  be 
considered.  The  general  surface  railway  act  —  Laws  of  1884,  chap. 
252  —  limits  the  time  for  the  commencement  of  the  construction  of  the 
roads  thereby  authorized,  to  one  year,  and  the  time  for  their  comple- 
tion to  three  years  after  they  have  acquired  the  consent  of  the  local 
authorities  and  that  of  the  property-owners,  or  the  determination  of  the 
general  term.  And  it  further  authorizes  the  supreme  court  to  extend 
their  time  during  the  pendency  of  legal  proceedings. 

It  thus  appears  that  the  legislature,  when  itself  undertaking  to  per- 
form the  duty,  which  by  the  rapid  transit  act  it  had  devolved  upon  the 
commissioners,  of  determining  the  time  within  which  street  railroads 
should  be  constructed,  adopted  the  same  course  as  that  adopted  by  the 
commissioners  in  this  case,  and  it  would  seem  to  be  in  accordance  with 
the  spirit  of  the  act.  If  the  object  was  to  secure  the  speedy  construc- 
tion of  these  roads  by  opening  the  door  for  some  other  company  to  come 
in  and  construct  the  road  in  case  the  first  one  organized  failed  to  do  so 
with  promptitude,  that  object  would  not  be  advanced  by  causing  a  for- 
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feiture  of  the  franchise  of  the  company  first  formed,  for  causes  which 
would  operate  on  any  company  which  mi^ht  follow  it.  There  was 
ample  remedy  for  any  delay  which  due  diligence  could  obviate,  and 
which  was  not  unavoidable.  The  company  would  be  subject  to  a  for- 
feiture of  its  franchises  for  not  complying  with  the  conditions  of  its 
charter,  and  also  to  the  more  summary  punishment  of  a  legislative 
repeal  of  such  charter.  These  considerations  induce  me  to  regard  the 
limit  of  time  as  determined  by  the  mayor's  commission  a  sufficient  com- 
pliance with  the  act. 

A  further  objection  is  taken  that  the  articles  of  association  framed  by 
the  mayor's  commission  do  not  conform  to  the  requirement  of  section 
7  of  the  act,  which  is  very  explicit  in  its  terms.  It  requires  that  the 
articles  of  association  shall  set  forth  and  embody  the  determination  of 
the  commissioners  pursuant  to  sections  4,  5  and  6,  and  "  further  shall 
provide  for  the  release  and  forfeiture  to  the  supervisors  of  the  county 
of  all  rights  and  franchises  acquired  by  such  corporation,  in  case  such 
railway  or  railways  shall  not  be  completed  within  the  time,  and  upon 
the  conditions  therein  provided."  This  provision  is  thus  made  an 
essential  part  of  the  articles  of  association. 

The  provision  in  respect  to  forfeiture,  actually  contained  in  the 
articles  of  association  of  the  petitioner,  instead  of  providing,  as  required 
by  the  act,  for  the  release  and  forfeiture  to  the  supervisors  of  the 
county  of  all  the  rights  and  franchises  acquired  by  the  corporation  in  , 
case  the  railway  or  railways  shall  not  be  completed  in  time,  provides 
only  —  art.  10  —  that  "in  case  the  several  portions  of  such  railway 
or  railways  shall  not  be  completed,  each  within  the  time  and  upon  the 
conditions  hereinbefore  for  it  provided,  the  rights  and  franchises 
acquired  by  said  corporation,  for  and  as  to  any  portion  of  such  railr 
way  or  railways  not  so  completed,  shall  be  released  and  forfeited  to 
the  supervisors  of  the  county  of  New  York." 

This  is  a  very  material  departure  from  the  requirements  of  the  act. 
The  mayor's  commissioners  had  laid  out  twenty-nine  different  routes, 
some  longitudinal,  extending  the  whole  length  of  the  city  on  the  east- 
erly and  westerly  sides  thereof,  and  some  transverse  crossing  from  east 
to  west,  some  lojig  routes  and  some  short,  some  elevated  and  some  sur- 
face roads,  some  running  through  the  thickly  settled  and  some  through 
the  sparsely  inhabited  portions  of  the  city,  the  aggregate  length  of  the 
roads  being  upward  of  seventy  miles. 

Whether  the  rapid  transit  act  contemplated  that  the  entire  rapid 
transit  business  of  the  city  should  be  concentrated  in  the  hands  of  a 
single  company,  I  cannot  undertake  to  say.  The  act  was  such  that  it 
was  theoretically,  at  least,  capable  of  giving  sanction  to  such  an  organ- 
ization, though  the  practical  difficulties  in  the  way  of  complying  faith- 
fully with  its  requirements  in  devising  a  scheme  on  such  an  extended 
scale  were  very  great. 

One  thing,  however,  is  very  clear.  It  was  intended  to  sanction  the 
organization  of  a  company  which  could  acquire  the  franchise  of  build- 
ing all  the  conceivable  roads  now  required  or  which  might  be  required 
for  years  to  come  in  the  city  of  New  York,  and  holding  it  for  an 
indefinite  time  over  that  city,  thus  keeping  off  all  smaller  companies 
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which  might  be  required  in  particular  localities,  and  retaining  in  itself 
the  monopoly  of  the  rapid  transit  business.  The  intention  was  that  no 
franchise  should  be  acquired  to  build  a  road  or  set  of  roads  unless  it 
was  the  actual  intention  of  the  promoters  actually  to  build  and  com- 
plete them  within  a  limited  time,  and  no  road  was  to  be  authorized 
which  was  not  intended  to  be  thus  constructed.  And  to  secure  this 
end  the  act  contained  stringent  provisions.  Before  a  corporation  could 
be  finally  organized  under  the  act  it  was  required  to  tile  an  affidavit  of 
three  of  its  directors  that  the  full  amount  of  stock  had  been  subscribed 
and  the  prescribed  percentage  paid  in  cash,  and  that  it  was  intended  in 
good  faith  to  construct,  maintain  and  operate  the  railway  or  railways 
in  the  articles  of  association  mentioned.  §  9.  This  refers  to  all  the 
railways  mentioned  in  the  articles,  and  not  merely  to  a  portion  of  them. 
The  sixth  section  required  the  time  within  which  each  portion  of 
all  the  roads  mentioned  in  the  articles  should  be  completed,  and  the 
seventh  section  for  the  forfeiture  and  release  to  the  supervisors  of  all 
the  rights  and  franchises  in  case  the  railway  or  railways  —  meaning  all 
of  them  —  shall  not  be  completed  within  the  appointed  time. 

Under  the  article  as  framed  by  the  commissioners,  the  company  was 
left  at  liberty  to  select  which  of  the  twenty-nine  routes  it  would  com- 
plete, and  which  it  would  not,  without  any  reference  to  the  interests  of 
the  public,  and  without  their  action  being  subject  to  revision  or  con- 
trol As  to  many  of  the  routes  it  had  five  years,  after  obtaining  the 
necessary  consent,  to  determine  whether  it  would  construct  them,  and 
during  all  this  period  they  would  hold  the  shadow  of  their  exclusive 
franchise  over  the  neighborhoods  affected,  and  if  they  finally  concluded 
to  abandon  those  routes  they  were  to  suffer  no  penalty  except  to  forfeit 
to  the  supervisors  of  the  county  the  franchise  01  constructing  the  routes 
which  they  elected  to  abandon. 

This  was  not  in  accordance  either  with  the  letter  or  spirit  of  the  act. 
The  mayor's  commissioners  were  sworn  public  officers,  presumed  to  be 
disinterested,  and  placed  in  office  for  the  purpose  of  protecting  the 
public  interests,  and  it  may  well  be  presumea  that  in  fixing  routes  they 
would  locate  some  which  it  would  not  be  to  the  immediate  interest  of 
the  company  to  construct,  but  for  which  they  would  be  compensated 
by  the  franchise  being  coupled  with  a  highly  profitable  route,  the  right 
to  construct  which  would  insure  the  construction  of  the  others.  By  the 
devise  resorted  to,  if  it  were  sanctioned,  they  would  be  left  at  liberty 
to  determine  all  these  matters  for  themselves  without  any  thing  to 
gnide  them  but  their  own  interest. 

In  1882  this  very  subject  was  before  the  legislature,  and  they  amended 
section  7  of  the  rapid  transit  act  by  adding  the  following :  "  Provided, 
however,  that  a  failure  by  any  corporation  heretofore  or  hereafter  organ- 
ized under  this  act,  to  complete  its  railway  within  the  time  limited  in 
and  by  its  articles  of  association  shall  work  a  forfeiture  of  the  franchises 
of  6uch  corporation  only  with  respect  to  that  portion  of  its  route  which 
such  corporation  shall  have  failed  to  complete,  and  shall  not  affect  the 
rights  and  franchises  of  such  corporation  to  construct  and  operate  such 
part  of  its  railway  which  it  shall  have  completed  within  the  term  pre- 
scribed by  its  articles  of  association,  or  as  to  which  the  time  for  corn- 
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pletion  shall  not  have  expired,  any  tiling  contained  in  the  artic 
association  of  such  corporation  to  the  contrary  thereof  in  anywia 
withstanding."  Laws  of  1882,  chap.  393,  §  2.  But  by  section  5 
same  act  it  was  expressly  provided  that  none  of  its  provisions  g 
apply  to  the  counties  of  New  York  and  Westchester,  thus  empha 
the  legislative  will  as  declared  in  the  original  act,  that  in  those  co 
a  rapid  transit  company  should  be  required  to  obligate  itself  to  con 
all  the  roads  mentioned  in  its  articles  of  association  under  the  pi 
of  a  transfer  of  all  its  franchises  to  the  supervisors  of  the  count; 

The  commissioners,  therefore,  in  framing  article  10  of  the  artic 
association,  attempted  to  override  the  action  of  the  legislature  in 
ing  to  make  the  amendment  of  1882  —  chap.  393,  §  2 — applical 
the  city  of  New  York,  by  incorporating  the  substance  of  the  a 
ment  in  the  articles  of  association  of  the  petitioner,  which  the) 
authorized  by  law  to  prepare. 

To  this  objection  it  is  answered  that  the  provision  in  the  artic 
association  required  by  section  7  was  superfluous  and  unnecessary,  b< 
the  law  would  execute  itself  though  nothing  were  said  in  the  a 
on  the  subject  of  forfeiture.  The  difficulty  in  the  way  of  this  a 
is  that  there  is  no  provision  of  law  declaring  a  forfeiture  to  the 
visors  or  requiring  a  release  to  them.  The  only  legislative  enac 
on  that  subject  is  the  requirement  of  section  7  that  the  articles  o 
ciation  shall  contain  a  stipulation  or  provision  to  that  effect,  an< 
requirement  is  positive  and  unequivocal  and  cannot  be  disregard* 

The  general  laws  applicable  to  corporations  would  doubtless  aut 
the  attorney-general  to  proceed  by  quo  warranto  for  a  forfeiture 
charter  of  the  petitioner  in  case  it  should  unreasonably  delay  oi 
to  exercise  its  franchises.  But  that  would  be  a  different  kind  c 
feiture  from  that  mentioned  in  section  7.  It  would  be  a  dostruct 
the  franchises  and  not  a  transfer  of  them  to  the  supervisors,  and  t 
having  made  a  specific  provision  on  the  subject,  no  other  can  b< 
stituted. 

It  is  further  said  that  this  requirement  is  not  applicable  to  tl 
and  county  of  New  York  because  the  board  of  supervisors  o 
county  was  abolished  prior  to  the  passage  of  the  rapid  transit  act 
in  the  year  1870.  Laws  of  1870,  chap.  190.  This,  I  think,  is 
apprehension. 

By  section  11  of  the  act  referred  to  the  board  of  supervisors, 
posed  of  supervisors  theretofore  elected  by  the  people  or  appoint 
the  mayor,  was  declared  abolished  from  and  after  the  first  Mon< 
July,  1870.  But  from  that  time  all  the  powers  and  duties  con 
by  general  or  special  laws  upon  the  board  of  supervisors  of  the  c 
county  of  New  York,  or  upon  any  supervisor  thereof,  and  all  th 
gations  of  the  abolished  board  of  supervisors,  were  declared  to  t 
to,  be  devolved  upon  and  thereafter  fully  possessed,  and  required 
exercised  by  the  board  of  supervisors  constituted  by  that  act,  or  b 
supervisor  thereof ;  and  by  section  1  of  the  act  the  mayor  an 
recorder  of  the  city  of  New  York,  together  with  the  aldermen 
elected  under  the  act  to  reorganize  the  local  government  of  the  c 
New  York  —Laws  of  1870,  chap.  137  —  were  declared,  on  and 
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the  first  Monday  of  July,  1870,  to  compose  the  board  of  supervisors 
of  the  county  of  New  York,  and  each  of  said  officers  to  be  a  supervisor 
of  6aid  county. 

The  Constitution  requires  —  art.  3,  §  22  —  that  there  shall  be  in  the 
several  counties  a  board  of  supervisors  to  be  elected  in  such  manner  as 
may  be  prescribed  by  law  except  in  .cities  whose  boundaries  are  the 
same  as  those  of  the  county,  but  that  in  any  such  city  the  duties  and 
powers  of  a  board  of  supervisors  may  be  devolved  upon  the  common 
council  or  board  of  aldermen  thereof,  and  certain  duties  are  imposed 
upon  the  board  of  supervisoi-s  of  the  city  and  county  of  New  York 
which  require  that  suci  a  body  be  maintained  in  that  county.  Art.  3, 
§  3.  It  cannot  be  claimed,  therefore,  that  in  the  city  and  county  of 
ftew  York  there  are  no  supervisors  to  whom  the  franchise  of  the  com- 
pany can  be  forfeited  and  released. 

It  is  further  contended,  with  much  force,  on  the  part  of  the  respond- 
ents, that  plans  for  the  construction  of  the  roads  are  fatally  defective 
and  in  many  respects  fall  far  short  of  a  substantial  compliance  with  the 
reaoirements  of  the  rapid  transit  act. 

The  points  made  on  this  subject  in  the  briefs  submitted  by  the 
various  counsel  for  the  respondents  are  so  numerous  that  it  would  be 
impracticable,  within  any  reasonable  limits,  to  discuss  all  of  them.  I 
shall,  therefore,  select  a  few  of  those  which  I  regard  as  prominent. 

That  it  is  essential  to  the  formation  of  a  corporation,  under  the  rapid 
transit  act,  that  the  commissioners  appointed  by  the  mayor  should 
decide  upon  some  plan  for  the  construction  of  the  railway  or  railways 
located  by  them  cannot  be  doubted.  The  distinguishing  feature  of 
the  act  is  that  the  company  to  be  organized  is  not  left  at  liberty,  as  are 
railroad  companies  formed  under  the  general  railroad  act,  and  as  were 
those  which  formerly  were  created  by  special  acts,  to  decide  for  them- 
selves upon  the  plan  of  construction,  but  that  subject  waa  placed  under 
the  exclusive  control  of  the  commissioners,  in  addition  to  the  exclusive 
power  to  locate  the  route  or  routes.  The  power  thus  vested  in  #the 
commissioners  to  decide  upon  the  plan  of  construction  was  rendered 
necessary  by  the  peculiar  character  of  the  roads  authorized,  which 
doubtless  were  principally  intended  to  be  located  in  populous  cities, 
and  might  seriously  affect  valuable  private  rights.  Tlie  extent  of 
injury  to  these  private  rights  would  necessarily  depend  in  a  great 
degree  upon  the  manner  in  which  the  roads,  and  especially  the  elevated 
roads,  should  be  constructed  and  operated. 

The  necessity  for  increased  facilities  for  transportation  in  large  cities, 
and  especially  in  the  city  of  New  York,  was  the  spring  which  set  in 
motion  all  these  schemes,  and  when  it  was  sought  to  have  them  for- 
warded by  legislative  sanction  the  problem  was  to  secure  the  greatest 
benefit  to  the  public  with  the  least  injury  to  private  rights. 

It  was  not  safe  to  organize  private  corporations  with  unrestricted 
power  to  construct  these  roads  on  any  plan  which  economy  and  a 
regard  solely  to  their  own  interests  mignt  suggest,  and,  therefore,  the 
expedient  was  resorted  to  of  the  appointment  by  the  local  authorities 
of  a  board  of  sworn  commissioners  who  should  give  security  for  the 
faithful  performance  of  their  duties,  and  have  power  to  stand  between 
Vol,  IX.— 65 
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the  projectors  of  the  enterprise,  and  the  property-owners,  and  the  pub- 
lic, and  decide  upon  the  plans  which  they  should  deem  most  just  with 
reference  to  all  the  diverse  interests. 

This  leads  us  to  the  inquiry  into  the  extent  to  which  it  is  essential  to 
the  validity  of  an  organization  under  this  act,  that  the  commissioners 
should  exercise  the  power  of  deciding  upon  the  plans  of  construction. 

To  begin  at  the  foundation.  I  think  it  incontestable  that  they  must 
decide  whether  each  contemplated  road  shall  be  an  underground  road, 
an  elevated  road,  or,  if  I  am  right  in  my  construction  of  the  act,  a  sur- 
face road.  To  leave  either  of  these  questions  undetermined,  and 
relegate  it  to  the  discretion  of  the  directors  of  the  company  to  be 
formed,  would,  in  my  judgment,  be  a  departure  from  the  act,  and  a 
failure  to  comply  with  one  of  the  conditions  precedent  to  the  acqui- 
sition of  corporate  power. 

How  far  further  it  is  essential  for  the  purpose  of  securing  a  valid 
organization,  that  the  commissioners  should  decide  upon  plans  of  con- 
struction, it  is  difficult  to  determine.  It  would  be  very  inconvenient, 
to  say  the  least,  to  require  that  the  details  of  the  construction  should 
be  prescribed  with  the  minuteness  of  the  usual  specifications  in  a 
building  contract.  There  undoubtedly  is  a  line  somewhere  dividing 
the  essential  from  the  non-essential.  But  we  are  not  put  to  the  neces- 
sity of  searching  for  it  in  the  present  case. 

It  is  sufficient  for  its  purposes  to  hold  that,  as  far  as  reasonably  prac- 
ticable, the  plans  adopted  by  the  commissioners  should  disclose  to  what 
extent  the  streets  are  to  be  encroached  upon  and  the  property  abutting 
thereon  affected,  and  the  means  of  transportation  to  be  used,  so  that 
the  local  authorities  and  the  property-owners,  when  applied  to  for  their 
consent,  or  the  commissioners  appointed  by  the  supreme  court  with 
authority  to  consent  in  their  behalf,  may  have  the  necessary  materials 
to  form  an  intelligent  judgment  whether  the  scheme  proposed  should 
or  should  not  be  assented  to.  To  this  extent,  at  least,  I  think  the  act 
requires  that  the  commissioners  appointed  by  the  mayor  should  decide 
upon  the  plans,  and  that  their  decision  should  not  be  made  subject  to 
any  modification  by  the  railroad  company.  That  those  who  consent  to 
the  construction  of  the  road,  whether  they  may  be  the  local  authorities, 
the  property-owners,  or  the  supreme  court  commissioners,  may  know 
to  what  kind  of  road  they  are  consenting,  to  what  degree  the  streets 
will  be  obstructed  thereby,  of  what  efficiency  the  proposed  mode  of 
construction  is  capable,  and  that  their  consents  cannot  be  used  for  the 
construction  of  any  different  road. 

Justice  seems  to  require  that  to  this  extent  the  commands  of  the 
statute  be  obeyed. 

The  routes  laid  out  by  the  commissioner  have  been  stated.  Of  these 
several,  and  indeed  the  principal  ones,  are,  according  to  the  plans 
adopted  by  them,  to  be  surface  roads.  But  as  to  several  of  the  others, 
and  indeed  a  portion  of  those  designated  in  the  first  instance  as  surface 
roads,  it  is,  by  the  resolution  of  the  commissioners  which  are  embodied 
in  the  articles  of  association  of  the  company,  left  to  the  subsequent 
election  of  the  company  whether  they  shall  be  surface  or  elevated  roads. 

A  more  flagrant  violation  of  the  statute  can  scarcely  be  conceived. 
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Article  7  of  the  articles  of  association,  which  embody,  as  directed  by 
the  statute,  the  determination  of  the  mayor's  commissioners,  provides — 
subd.  1 — that  the  railways  to  be  constructed  by  the  company  shall 
be  laid  upon  the  surface  of  the  streets  or  avenues,  excepting  on  route 
No.  1,  from  Great  Jones  street  to  the  Brooklyn  bridge.  Route  No.  2, 
from  West  street  to  Thirty-third  street  and  Tenth  avenue,  and  from 
Second  street  to  the  northerly  terminus  of  the  route.  On  route  No.  4, 
on  route  No.  26,  and  route  No.  29,  from  Christopher  street  to  Seventy- 
second  street,  all  of  which  routes  may  be  constructed  on  elevated  struct- 
ures. 

These  routes  comprise  a  very  important  part  of  the  general  scheme 
of  the  projected  roads,  and,  in  the  aggregate,  cover  a  space  of  upward 
of  seventeen  miles  in  length,  and  yet  the  plans  adopted  by  the  commis- 
sioners do  not  determine  whether  they  shall  be  elevated  or  surface 
roads  but  leave  that  question  to  the  decision  of  the  company. 

The  third  subdivision  of  article  7  provides  that  the  elevated  rail- 
ways shall,  with  one  small  exception,  be  double  track,  but  anthoritv  is 
given  to  add  such  other  tracks  as  may  from  time  time  be  needed  to 
accommodate  increasing  traffic  and  make  such  additions  to  the  structure 
as  may  be  needed  for  that  purpose. 

Subdivision  6  of  the  same  article  provides  that  the  tracks  of  rail- 
ways, when  elevated,  shall  be  carried  either  by  longitudinal  girders 
resting  on  the  tops  of  columns,  or  by  transverse  girders  supported  by 
columns  withont  determining  which  or  prescribing  the  height  of  the 
columns,  except  that  the  superstructure  shall  not  be  less  than  fourteen 
feet  above  the  level  of  the  streets.     Subd.  15. 

Subdivision  7  declares  that  the  plan  of  construction  of  the  elevated 
railways  having  authority  for  more  than  two  tracks,  which  is  the  case 
with  all  the  routes  except  one,  shall  be  at  the  election  of  the  company 
constructing  the  railway,  either  with  a  row  of  columns  on  the  line  of 
each  curb  and  a  superstructure  carrying  one  or  more  tracks,  upon  trans- 
verse girders  spanning  the  street,  or  with  a  row  of  columns  upon  the 
line  of  each  curb  or  a  single  track  over  each  row  of  columns ;  authority 
being  granted  to  add  to  the  structure  when  an  additional  track  or 
tracks  may  be  needed  ;  tr&nsverse  girders  between  said  rows  of  col- 
umns to  support  such  additional  track  or  tracks,  or  with  a  row  of 
columns  on  the  line  of  one  curb  and  a  row  in  the  roadway  of  the  street 
with  authority,  on  some  streets,  to  erect  a  third  row  in  the  roadway  of 
the  street  for  additional  tracks  when  needed. 

The  power  to  erect  stations  and  platforms  is  not  restricted  or  defined. 
The  company  is  left  by  subdivision  14  of  article  7  to  decide  where  they 
are  necessary,  and  to  erect  them  over  the  cross  streets,  and  also  to 
occupy  so  much  of  the  sidewalks  of  the  streets  for  stairways  and 
approaches  c<  as  may  be  necessary,"  thus  leaving  it  to  the  company  to 
determine  how  much  of  the  streets  it  will  occupy,  and  subdivision  41 
gives  authority  to  construct  "  such  supports,  turnouts,  switches,  sidings, 
connections,  landing  places,  stations,  ouildings,  platforms,  stairways, 
elevators,  telegraph,  telephone  and  signal  devices,  and  such  other 
requisite  appliances  as  shall  be  proper  for  the  purpose  of  such  railway, 
and  as  shall  be  necessary  for  the  convenient  use  or  the  same." 
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The  details  enumerated  in  this  subdivision  are  the  same  wl 
enumerated  in  subdivision  5  of  the  act,  and  of  which  the  eomuii 
are  therein  required,  after  giving  public  notice  inviting  the  sut 
of  plans,  to  decide  upon  the  plan  of  construction,  and  yet,  im 
adopting  any  such  plan,  they  leave  these  matters  to  be  determ 
the  company,  under  a  general  authority  to  construct  these  appli 
may  be  proper  and. necessary  for  the  convenient  use  of  the  r 

Numerous  other  objections  are  made  and  elaborated  in  the 
Many  criticisms  are  made  with  reference  to  the  surface  portion 
road,  showing,  as  it  is  claimed,  that  no  definite  plan  was  adopt* 
for  the  construction  of  these  portions  of  the  railways,  but  that 
in  substance  left  to  the  company  to  select  what  they  should  d< 
most  approved  form.  It  is  not  necessary  to  go  now  into  i 
details,  as  I  think  the  particulars,  which  have  been  specially 
to,  are  sufficient  to  dispose  of  the  case  without  passing  upon  th 
other  points  made  on  the  part  of  the  respondents,  and  to  show 
commissioners,  instead  of  adopting  definite  plans  of  constructor 
tory  upon  the  company,  have  left  it  at  liberty  to  determine  fi 
many  of  the  questions  in  which  the  local  authorities  and  propei 
ers  are  interested,  and  the  determination  of  which  was  essential  t 
them,  or  any  commission  appointed  by  the  supreme  court,  to 
intelligent  judgment  whether  or  not  consent  should  be  giver. 
construction  of  the  railways,  and  especially  they  have  virtual!] 
to  the  company  to  determine  how  much  of  the  streets  it  will 
and  to  extend  this  occupation  from  time  to  time  as  its  intere 
require.  •  In  this  respect  it  seems  to  me  that  the  projectors  of  1 
and  the  commissioners  have  failed  to  appreciate  the  spirit  of  tt 
transit  act,  and  the  protection  it  was  intended  to  afford  to  th( 
and  the  property-owners.  Experience  has  shown  that  anelcval 
is  capable  of  being  constructed  on  such  a  plan  as  to  interfere  to 
paratively  slight  extent  with  the  use  of  the  streets  for  ordina 
poses,  and  with  the  rights  of  owners  of  property  abutting  there 
they  may  also  be  constructed  in  such  a  manner  as  virtually  to  des 
value  of  such  property.  The  scheme  of  the  act  was  to  withhol 
companies  formed  under  it  the  right  to  determine  upon  then 
and  to  vest  that  power  in  an  impartial  board  of  sworn  commit 
and  yet,  as  has  been  shown,  these  commissioners  have  relegated 
company  itself  the  power  of  deciding  questions  which  it  was  the 
to  determine,  and  even  to  change  and  enlarge  their  plans,  from 
time,  as  their  interests  may  render  desirable.  A  single  observj 
sufficient  to  illustrate  this  point.  By  the  so-called  plan  adopted 
commissioners  the  company  is  authorized,  in  several  instances,  1 
between  a  surface  and  an  elevated  railway,  and,  where  they  el 
elevated,  to  lay  tracks  on  columns  at  each  curb,  or  at  its  electioi 
transverse  girders  from  curb  to  curb,  spanning  the  entire  strec 
these  girders  it  purports  to  be  empowered  to  lay  additional  track 
time  to  time,  without  limit,  as  its  business  may  require.  It  may 
fore,  at  its  election,  cover  the  entire  roadway  of  the  streets,  or 
construct  additional  tracks  on  columns  in  the  center  of  the  ro 
It  may  erect  stations  over  the  sidewalks  and  cross  streets,  ai 
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occupy  as  much  of  the  sidewalks  as  it  may  deem  necessary  for  stairways 
or  approaches,  without  any  restriction.  The  number  and  location  of 
stations  is  not  limited  or  defined,  and  all  these  structures,  over  and  in 
the  roadway  and  on  the  sides,  may  be  carried  to  an  unlimited  height, 
so  as  practically  to  efface  the  buildings  on  the  sides  of  the  streets,  the 
only  limit  being  that  the  superstructure  shall  not  be  less  than  fourteen 
feet  in  height.  In  leaving  the  company  at  liberty  to  determine  all  these 
matters,  and  change  the  plans  from  time  to  time,  accordingly  the  com- 
missioners have  undertaken  to  enable  it  to  exercise  powers  far  more 
expansive  and  unrestricted  than  those  which  the  rapid  transit  act  intended 
to  confer. 

As  the  views  I  have  expressed  do  not,  in  all  respects,  meet  the  con- 
currence of  all  my  associates,  I  have  stated  separately  the  conclusions 
which  I  have  reached  in  order  that  it  may  be  ascertained  what  points 
are  decided.    These  conclusions  are : 

First.  That  section  16  of  the  general  surface  act,  construed  in  con- 
nection with  section  18  of  the  same  act,  did  not  abrogate  the  right  and 
power  of  the  petitioner,  if  in  other  respects  legally  organized,  to  proceed 
to  obtain  the  requisite  consents,  and  when  obtained,  to  construct  the  rail- 
ways in  conformity  to  their  articles  of  association. 

Second.  That  the  rapid  transit  act  did,  before  the  passage  of  the  gen- 
eral surface  act,  authorize  the  organization  of  companies  to  construct 
street  railways  on  the  surface,  to  be  operated  by  any  power  other  than 
animal. 

Third.  That  the  objection  that  the  organization  of  the  plaintiff  is 
defective  on  the  ground  that  the  commissioners  failed  to  fix  the  time 
of  the  completion  of  the  railways  is  not  well  taken. 

Fourth,  That  the  objection  is  well  taken  that  the  articles  of  associa- 
tion prepared  by  the  commissioners  fail  to  comply  with  section  7  of 
the  rapid  transit  act,  in  that  they  do  not  provide  for  the  release  and  for- 
feiture to  the  supervisors  of  the  county,  of  all  the  rights  and  franchises 
acquired  by  the  company,  in  case  of  its  failure  to  complete  its  railways 
within  the  prescribed  time. 

Fifth.  That  the  commissioners  have  failed  to  substantially  comply 
with  the  requirement  of  section  5  of  the  act,  to  decide  upon  the  plan 
for  the  construction  of  the  railways  and  other  appliances  specified  in 
that  section,  and  that  such  compliance  was  essential  to  their  valid 
organization. 

Sixth.  That  the  order  of  the  general  term  should  be  affirmed. 

Rugbb,  Ch.  J.,  Miller,  Danforth  and  Finoh,  JJ.,  concur; 
Andrews,  J.,  concurs  on  the  third,  fourth  and  fifth  grounds  stated  in  the 
opinion,  and  does  not  vote  on  the  first  and>  second  grounds ;  Earl,  J., 
ooncurs  on  the  third,  fourth  and  fifth  grounds,  and  dissents  from  the 
first  and  second  grounds. 

Order  affirmed. 
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COURT  OF  APPEALS  OF  MARYLAND. 


Smith  v.  Stephan. 
January  4,  1887. 
Constitutional  Law  — Municipal  Election  —  Evidence. 

No  municipal  elections,  except  those  held  in  the  city  of  Baltimore,  ar 
the  terms  and  meaning  of  section  5  of  article  1  of  the  State  Constitution 
ing  a  registered  list  of  voters. 

The  statement  in  the  preamble  of  a  statute  that  ' '  the  mayor  and 
council  of  Westminster  is  now  indebted  unto  sundry  persons  in  various 
money  aggregating  the  sum  of  $3,000  and  upwards,*  is  to  be  regarded  si 
showing  tne  information  which  induced  the  legislature  to  pass  the  ac 
not  to  be  taken  as  evidence  of  the  fact  in  a  court  of  justice. 

Appeal  from  the  circuit  court  for  Carroll  county.  —  In  equitj 

William  P.  Mavlsby,  for  appellant.     Charles  T.  Reifmid 
Attorney-General  Roberts,  for  appellees. 

Bryan,  J.  The  legislature  by  the  act  of  1886  —  chap.  176 — i 
ized  the  mayor  and  common  council  of  Westminster  to  fund  rh 
ing  debt  of  the  corporation,  as  the  same  may  have  existed  on 
day  of  February,  1886.  And  for  this  purpose  the  corporate 
authorized  to  issue  bonds  to  an  amount  not  exceeding  J 
There  can  be  no  reasonable  doubt  of  the  power  of  the  legi 
to  pass  this  law.  It  creates  municipal  corporations  of  this  15 
its  own  will,  and  invests  them  with  such  powers,  consistent  wj 
Constitution,  as  the  public  good  requires.  If  the  legislature  d 
have  this  power  the  administration  of  the  public  affairs  of  thi 
would  be  very  seriously  embarrassed.  We  are  not  aware  th 
power  has  ever  been  denied  by  any  judicial  authority;  and  m 
mention  the  case  of  The  Police  Board  of  Baltimore^  15  M< 
as  a  conspicuous  instance  where  it  was  very  emphatically  afl 
If  the  floating  debt  of  the  city  of  Westminster  had  been  com 
without  due  authority,  this  legislative  approval  would  have  given  ii 
ity.  But  we  can  have  no  doubt  whatever  of  its  power  to  mal 
tracts  in  the  necessary  prosecution  of  its  corporate  business  witl 
limits  of  its  charter,  and  in  this  way  to  incur  indebtedness. 

A  bill  in  equity  was  filed  by  John  Smith,  of  Wakefield,  i 
Stephan,  Fink  and  others,  in  which  it  was  alleged  that  Stephan  i 
fully  assumed  to  be  mayor,  and  the  other  defendants  unla 
assumed  to  be  members  of  the  common  council  of  the  city  of 
minster;  and  that  they  in  conjunction  were  unlawfully  exercisii 
powers  conferred  by  the  charter  of  the  city  on  the  corporator 
that  these  persons  were  about  to  issue  bonds  under  the  authority 
above-mentioned  act  of  assembly.  It  was  also  alleged  that  the  i 
Westminster  was  not  in  debt,  and  that  the  pretense  that  said 
were  to  be  issued  to  fund  a  debt  of  the  city  was  false  and  franc 
An  injunction  wras  prayed  to  restrain  the  defendants,  and  each  of 
from  selling  and  disposing  of  the  bonds. 

The  charge  that  these  defendants  were  unlawfully  exercising 
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rate  functions  is  founded  on  certain  averments  of  the  bill,  which 
impeach  the  legality  of  their  election  to  the  offices  which  they  assume 
to  hold.  It  is  averred  that  the  election  was  void  and  of  no  effect, 
because,  in  the  language  of  the  bill  of  complaint,  "  it  was  carried  on, 
and  conducted  without,  and  in  the  absence  of,  and  without  regard  to 
f  any  registry  or  list  of  qualified  voters."  It  is  contended  that  the  fifth 
•  section  of  the  first  article  of  the  Constitution  refers  to  and  governs  this 
election ;  and  that  it  was  necessary  that  the  judges  who  held  it  should 
have  been  furnished  with  a  list  or  registry  of  qualified  voters;  and 
that  no  one  should  have  been  permitted  to  vote  whose  name  did  not 
appear  on  such  list. 

This  section  of  the  Constitution  denies  the  right  to  vote  at  Federal 
and  State  elections,  and  municipal  elections  in  the  city  of  Baltimore,  to 
all  persons  whose  names  do  not  appear  in  the  list  of  registered  voters. 
It  makes  no  allusion  to  municipal  elections  in  any  other  town  or  city. 
The  distinction  is  clearly  made  in  the  Constitution  between  Federal 
and  State  elections  on  one  side,  and  municipal  elections  on  the  other. 
It  is  impossible  to  mistake  the  meaning  of  the  terms  employed.  An 
election  neld  for  the  purpose  of  regulating  the  local  affairs  of  a  town 
or  city  under  the  provisions  of  its  charter  would  never  be  mistaken  for 
a  State  election.  It  is  sufficient  to  say  that  no  municipal  elections 
except  those  held  in  the  city  of  Baltimore  are  within  the  terms  or 
meaning  of  the  Constitution.  The  ninety-seventh  section  of  the  public 
local  law  of  Carroll  county  gives  the  right  to  vote  at  municipal  elec- 
'  tions  in  the  city  of  Westminster  to  the  inhabitants  who  are  qualified  to 
vote  for  delegates  to  the  general  assembly.  The  qualifications  of  voters 
are  stated  in  the  first  section  of  the  first  article  01  the  Constitution.  It 
is  declared  that  every  white  male  citizen  of  the  United  States,  of  the 
age  of  twenty-one  years  or  upwards,  who  has  been  a  resident  of  the 
State  for  one  year,  and  of  the  county  in  which  he  may  offer  to  vote 
for  six  months  next  preceding  the  election,  shall  be  entitled  to  vote  in 
the  election  district  in  which  he  resides,  at  all  elections  held  in  this 
State.  Since  the  adoption  of  the  Constitution  the  right  of  suffrage 
has  been  extended  to  persons  of  African  descent.  The  fifth  section 
directs  the  general  assembly  to  provide  by  law  for  a  uniform  registra- 
tion of  the  voters  who  possess  the  qualifications  before  prescribed.  The 
qualification  to  vote  was  required  to  exist  before  a  person  had  the  right 
to  be  registered ;  the  registration  consisted  in  making  a  list  of  those 
who  were  already  duly  qualified  ;  and  it  was  made  for  the  purpose  of 
being  used  only  at  State  and  Federal  elections,  and  municipal  elections 
in  the  city  of  fealtimoro.  The  right  of  an  inhabitant  of  Westminster, 
therefore,  to  vote  for  mayor  and  council  men  must  depend  on  the 
requirements  of  the  Constitution,  without  reference  to  the  registration 
list. 

The  averments  of  the  bill  of  complaint  do  not  show  that  the  defend- 
ants are  unlawfully  exercising  the  powers  of  mayor  and  councilmen ; 
and  consequently  this  proceeding  cannot  be  maintained  against  them. 
They  are  impleaded  in  their  individual  capacities  for  acts  done,  so  far 
as  this  record  shows,  in  the  ordinary  exercise  of  their  corporate  powers. 
They  cannot  be  held  to  responsibility  in  such  a  suit.     It  belongs  to  the 
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municipal  corporation  itself  to  defend  the  legality  of  these  acts.  In  a 
bill  in  equity  tiled  against  it,  if  the  averment  that  the  city  of  West- 
minster is  not  in  debt  can  be  established,  it  will  follow  that  the  issue  of 
the  bonds  authorized  on  the  assumption  of  .such  indebtedness  must  be 
enjoined.  In  the  preamble  to  the  statute  which  authorized  these  bonds, 
it  is  stated  that  "the  mayor  and  common  council  of  Westminster  is 
now  indebted  unto  sundry  persons  in  various  sums  of  money,  aggregat- 
ing the  sum  of  $3,000  and  upwards."  This  statement  shows  the 
information  which  induced  the  legislature  to  pass  the  statute;  but  it  is 
not  to  be  taken  as  evidence  in  a  court  of  justice.  Instances  are  found 
where  declarations  made  by  the  legislative  department  must  be  received 
as  proof  by  the  courts.  They  are  usually  cases  where  the  legislature 
was  required  by  its  duty  to  investigate  and  make  known  facts  of  a  public 
and  general  nature  ;  or  where  such  facts  were  made  tl^e  basis  for  a  public 
law.  A  question  of  indebtedness  between  A.  and  B.  is  a  private  trans- 
action, which  must  be  settled  by  the  judicial  department  after  hearing 
the  parties  interested. 

The  court  below  refused  the  injunction  prayed  by  the  bill,  and  we 
agreed  in  its  ruling. 

Order  affirmed  with  costs,  and  cause  remanded. 


Whiting  v.  Leakin. 
December  17,  1886. 

Partnership  —  What  Constitutes  —  Statute  op  Limitations. 

If  a  portion  of  the  profits  of  the  business  are  received  by  an  employee  in  the 
firm  as  a  compensation  for  services  rendered  in  some  special  capacity,  such 
employee  does  not  thereby  acquire  the  rights  and  incur  the  responsibility  of  a 
partner.* 

The  capital  of  a  firm  may  consist  of  the  mere  use  of  the  property  owned  by 
one  member  of  the  firm. 

The  time  during  which  a  party  holds  assets  as  administrator,  and  while  no 
suit  can  be  instituted  against  him  to  reach  the  same,  is  not  to  be  included  in 
measuring  the  period  of  the  statute  of  limitations. 

Appeal  from  the  circuit  court  of  Baltimore  city. 

John  S.  Tyson,  for  appellant.  J.  Hill  Dawson  and  J.  Wilson  Lea- 
kiny  for  appellee. 

Yellott,  J.  The  bill  of  complaint  in  this  cause  was  filed  by  the 
appellees  in  the  circuit  court  of  Baltimore  city,  and  in  it  they  aver 
that  they  are  the  administrators  of  James  Whiting,  deceased,  and  that 
the  said  James,  being  possessed  of  a  large  stock  of  hardware  and  a 
good  trade,  did,  on  the  1st  day  of  May,  1865,  enter  into  a  copartner- 
ship with  his  two  sons,  Albert  L.  Whiting  and  James  A.  Whiting. 
The  existence  of  a  written  contract  is  not  alleged,  and  the  proof  shows 
that  the  formation  of  this  association  in  business  was  by  oral  agree- 
ment. By  the  terms  of  this  agreement,  as  averred  in  the  bill  and 
established  by  the  evidence  in  the  cause,  the  father,  owning  the  whole 
of  the  capital  stock,  contributed  the  use  of  it  to  the  firm  aud  received 
one-half  of  the  net  profits,  and  his  two  sons,  contributing  their  services 

*  See  27  Eng.  Rep.  512;  49  Am.  Rep.  255,  notes;  Magovern  v.  Robertxm,  40  Hun, 
166. 
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in  conducting  the  business,  each  received  one-fourth  of  the  net  profits. 
The  firm  was  designated  and  known  as  James  A.  Whiting  &  Com- 
pany, and  under  that  name  its  business  was  transacted.  The  system 
adopted  in  keeping  the  accounts  of  the  firm  was  to  put  the  cost  of 
merchandise  in  one  column,  and  the  product  of  sales  in  another,  the 
difference  representing  the  gross  profits,  from  which  a  deduction  for 
losses,  clerk's  hire  and  all  expenses  gave  the  net  result,  which  was 
divided  between  the  father  and  his  two  sons  in  the  proportions  already 
mentioned. 

On  the  31st  of  July,  1876,  Albert  L.  Whiting  withdrew  from  the 
association,  and  his  death  occurred  soon  after  his  withdrawal ;  but  the 
business  was  conducted  on  the  same  basis  by  the  father  and  his  son 
James  A.  Whiting,  the  latter  continuing  to  receive  one-fourth  of  the 
net  profits,  until  the  death  of  the  father  on  the  4th  of  January,  1883. 
The  proof  shows  that  after  the  father's  death,  James  A.  Whiting  was 
fully  cognizant  of  his  right,  as  surviving  partner,  to  settle  up  the  busi- 
ness of  the  firm,  but  that,  in  consequence  of  his  declining  to  exercise 
this  right,  letters  of  administration  on  the  estate  of  the  deceased  were 
granted  on  the  27th  day  of  January,  1883,  to  his  two  sons,  James  A. 
Whiting  and  W.  H.  Whiting.  There  being  a  difference  of  opinion 
between  these  administrators  in  relation  to  the  proper  adjustment  of 
the  accounts,  they  were  removed  on  the  27th  day  of  March,  1885. 
and  on  the  twenty-fourth  of  April  in  the  same  year,  the  appellees  were 
appointed  administrators  in  their  place  and  stead  by  the  orphans'  court 
of  Baltimore  city. 

This  cause  having  progressed  on  bill,  answer  and  proof  to  a  hearing, 
the  circuit  court  decreed  "  that  the  parties  account  with  each  other, 
and  referred  the  matters  in  controversy  to  the  auditor  with  directions 
to  state  an  account  from  the  pleadings  and  proof.  The  court  also 
decreed  adversely  to  the  defense  of  the  statute  of  limitations  relied  on 
by  the  defendant  in  his  answer. 

There  having  been  no  opinion  filed  in  this  cause  in  the  court  below 
it  is  impossible  for  this  court  to  know  what  disposition  was  made  in 
relation  to  the  exceptions  to  evidence  which  appear  in  the  record.  The 
learned  judge  who  6at  in  the  case  may  have  rejected  the  evidence 
excepted  to,  or  it  is  probable  that  he  may  not  have  deemed  it  neces- 
sary to  pass  upon  these  exceptions ;  for  it  is  clearly  apparent  that  there 
is  snfficient  evidence  in  this  record,  to  which  no  exceptions  have  been 
taken,  to  determine  this  controversy  by  the  passage  of  the  decree  from 
which  the  defendant  has  appealed. 

The  relief  sought  for  is  against  James  A.  Whiting  and  he  has  been 
properly  made  sole  defendant  in  the  cause.  In  his  answer  he  denies  the 
existence  of  a  partnership,  because  the  whole  capital  was  owned  by  his 
father;  and  he  alleges  tnat  he  received  one-fourth  of  the  net  profits  as 
a  remuneration  for  his  services.  If  he  received  a  portion  of  the  profits 
in  payment  of  wages  or  salary  for  services  rendered  the  firm  this  would 
not,as  the  law  is  now  settled,  constitute  him  partner,  although  it  was  other- 
wise determined  in  the  old  case  of  Taylor  v.  Terme  cfe  Jmifort,  3  H.  & 
J.  506,  which  decided  that  "if  a  person  derives  a  benefit  from  a  trade, 
in  which  another  is  engaged,  by  receiving  a  portion  of  the  profits  he  is 
Vol.  IX.— 66 
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liable  as  a  partner  though  he  acts  only  in  the  character  of  an  agent  and 
receives  such  profits  as  a  compensation  for  his  ageucy."  But  this  decis- 
ion is  in  conflict  with  the  determination  of  this  court  in  the  more 
recent  cases,  and  it  is  now  an  acknowledged  principle  that  if  a  portion 
of  the  profits  are  received  by  an  employee  in  the  linn  as  a  compensa- 
tion for  services  rendered  in  some  special  capacity,  such  employee  does 
f  not  thereby  acquire  the  rights  and  incur  the  responsibility  of  a  partner. 
Kerr  v.  Potter,  6  Gill,  404 ;  Sangston  v.  Hack,  52  Md.  173 ;  Bedding- 
ton  v.  Lanahan,  59  id.  429. 

And  the  same  principle  is  recognized  in  most,  if  not  in  all  of  the 
States,  and  it  is  said  to  be  a  well-settled  rule  that  a  party  who  stipulates 
to  receive  a  sum  of  money,  in  proportion  to  a  given  quantum  of  the 
profits,  as  a  reward  for  his  labor  is  not  chargeable  as  a  partner.  Loomis 
v.  Marshall,  12  Conn.  70  ;  Leggett  v.  Hyde,  58  N.  Y.  272. 

But  no  such  case  is  disclosed  by  this  record.  It  cannot  be  denied 
that  there  was  an  association  under  the  designation  of  James  A.  Whit- 
ing &  Co.,  in  which  there  was  a  combination  of  capital,  skill  and 
business  capacity  for  the  purposes  of  trade  and  profit.  The  father's 
name  was  James  Whiting  and  one  of  the  sons  was  James  A.  Whiting. 
This  son's  name  is  placed  at  the  head  of  the  firm.  It  is  known  and 
designated  as  the  firm  of  James  A.  Whiting  &  Co.  The  act  of  the 
parties  in  so  naming  the  firm  6eems  to  be  tantamount  to  an  announce- 
ment that  James  A.  Whiting  was  one  of  its  members.  The  designation 
is  suggestive  of  the  formation  of  a  partnership,  which  may  be  inferred 
from  facts  and  circumstances.  Now  a  partnership  is  defined  to  be  a 
.  voluntary  association  of  two  or  more  persons  for  the  purposes  of  lawful 
trade.  That  a  partnership  must  consist  of  at  least  two  persons  is  said, 
by  a  learned  writer  on  the  subject,  to  be  one  of  those  things  which 
does  not  need  to  be  established  by  demonstration.     Cary  Part.  1. 

The  existence  of  a  firm  known  as  James  A.  Whiting  <fc  Co.  is  a 
fact  about  which  there  is  no  dispute.  If  the  two  sons,  apparently  doing* 
business  with  their  father,  were  not  partners,  who  composed  the  com- 
pany ?  There  was  no  other  person  claiming  to  be  a  member  except 
the  father,  and  a  company  is  supposed  to  be  an  association.  One 
individual  is  not  usually  a  company.  From  these  facts  and  especially 
from  the  fact  that  James  A.  Whiting's  name  was,  with  his  own  knowl- 
edge and  acquiescence,  selected  to  designate  the  association,  a  partner- 
ship between  father  and  sons  might  reasonably  be  inferred.  Heise  v. 
Borth,  40  Md.  258.  But  there  seems  to  be  conclusive  proof  in  this 
record  of  the  formatiou  of  the  alleged  partnership.  The  answer  of  James 
A.  Whiting  to  the  bill  of  complaint  filed  against  him  by  the  adminis- 
trators of  A.  L.  Whiting  was  introduced  as  evidence  in  this  cause,  and 
.  has  not  been  excepted  to  by  the  defendant  as  inadmissible.  In  that 
.  answer  James  A.  Whiting  admits  the  existence  of  a  partnership  between 
4  his  father,  his  brother  and  himself.  The  testimony  of  the  father  in 
that  suit  has  also  been  offered  in  evidence  and  not  excepted  to.  The 
father  says :  "  I  fixed  the  name  -of  the  firm  James  A.  Whiting  & 
Co.,  when  I  took  them  in  as  partners." 

It  is  contended  that  as  the  father  supplied  all  the  capital  and  the  6ons 
received  a  portion  gt  the  net  profits  there  was  no  partnership.     But 
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this  position  is  not  tenable.  There  can  be  no  doubt,  in  view  of  the 
numerous  decisions  to  that  effect,  that  the  capital  of  a  firm  "  may  con- 
sist  of  the  mere  use  of  the  property  owned  by  one  member  of  the  firm." 
Citizen^  Fire  Ins.  Co.  v.  Doll,  35  Md.  106  ;  Ward  v.  Thompson,  22 
How.  330.  It  was  urged  in  argument  that  as  the  father  said  in  his 
testimony  that  he  could  discharge  his  sons  when  he  saw  fit,  they  were 
mere  employees.  But  his  whole  testimony  must  have  its  due  weight. 
He  says  expressly  that  he  took  them  in  as  partners.  There  being  no 
time  agreed  upon  during  which  the  partnership  was  to  contiuue  in 
existence  it  could  be  dissolved  at  the  option  of  either  party,  and  James 
Whiting  could  thus  free  himself  from  tne  association,  or,  to  use  his  own 
expression,  discharge  his  sons  whenever  he  deemed  it  advisable  to  do 
so.  Peacock  v.  Peacock,  16  Yes.  49 ;  Heath  v.  Sansome,  4  Barn. 
&  Adol.  172;  Marquand  v.  N.  Y.  Manuf.  Co.,  17  Johns.  525.  The 
defense  of  the  statute  of  limitations  cannot  be  maintained,  because  in 
this  case  limitations  cannot  possibly  be  a  bar.  Upon  the  death  of  the 
senior  partner  the  appellant  became  one  of  the  administrators  of  the 
deceased.  As  such  all  debts  due  from  him  to  the  firm  became  assets 
in  his  hands  by  operation  of  law.  These  assets  were  legally  and  there- 
fore not  wrongfully  held  by  him  until  he  was  removed  by  the  orphans' 
court  in  1885.  As  there  could  be  no  suit  instituted  against  him  while 
he  legally  retained  these  assets  in  his  hands  as  administrator,  and  as 
sufficient  time  has  not  since  elapsed,  the  bar  of  limitations  caunot  be 
interposed. 

There  being  no  error  in  the  rulings  of  the  court  below  its  decree  must 
be  affirmed. 

Decree  affirmed  and  cause  remanded,  with  costs  to  appellees. 


SUPREME  JUDICIAL   COURT  OF  MASSACHUSETTS. 


Daniels  v.  Pratt. 

January  6,  1887. 

Insurance  — Life  — Will— Executor  and  Administrator  —  Distribution  — 
Foreign  Statutes. 

The  designation  by  the  insured,  in  a  mutual  relief  association,  that  the  money 
should  go  to  his  estate  is  invalid  under  Public  Statutes,  chapter  115,  section  8. 

Money  paid  to  the  executor  by  an  insurance  association,  which,  by  the  terms 
of  the  statute  is  limited,  to  relatives  of  the  deceased,  and  there  being  no  valid 
disposition  of  the  same  by  will,  is  to  be  distributed  by  the  executor  according  to 
the  statute  of  distributions. 

There  is  no  presumption  that  the  statutes  of  another  State  are  like  our  own.* 

Bill  in  equity  by  the  executor  of  Chester  A.  Dewey,  of  Chester, 
praying  for  instructions  of  the  court  as  to  the  distribution  of  certain 
funds  which  came  into  his  possession  as  said  executor.     By  the  bill  the 

♦See  16  Eng.  Rep.  591,  note;  Kennard  ▼.  Kennard,  1  N.  H.  30;  s.  c,  2  East. 
Rep'r,  84;  Jenne  v.  Harresville,  8  id.  52;  Keller  v.  Paine,  84  Hun,  171;  Alger  v. 
Alger,  31  id.  471;  19  Cent.  L.  J.  242. 
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following  facts  appeared  :  The  testator  died  May  13,  1884,  leaving  no 
widow,  or  father  or  mother,  or  person  dependent  upon  him  for  support, 
and  no  child,  except  the  defendant  Delia  Pratt,  who  is  the  legally 
adopted  daughter  of  the  deceased.  The  next  of  kin  of  the  deceased, 
after  said  adopted  daughter,  were  Charles  A.  Dewey,  Henry  S.  Dewey, 
Jessie  C.  Dewey  and  Emma  A.  Dewey,  children  of  a  deceased  brother, 
Sarah  A.  Howard,  Mary  E.  Newrgeon,  Grace  A.  Finch,  Clara  A. 
Finch,  Flora  I.  Pomeroy  and  Nellie  C.  Newgeon,  all  grandchildren  of 
a  deceased  sister.  The  deceased  left  a  will,  which  was  probated 
August  6,  1884,  and  the  plaintiff  was  appointed  executor.  The 
deceased  left  no  estate  other  than  two  claims  for  life  insurance,  one 
against  the  "  Masonic  Mutual  Relief  Association  of  Western  Massachu- 
setts, and  the  other  against  the  Southern  Tier  Masonic  Relief  Associa- 
tion of  New  York,  which  have  come  to  the  knowledge  and  possession 
of  the  plaintiff,  except  the  sum  of  $21.38  in  monev,  the  proceeds  of 
certain  small  accounts  collected  by  the  plaintiff.  In  Lis  will  the  testa- 
tor gave  various  pecuniary  legacies,  but  made  no  provision  for  Delia 
Pratt,  his  legally  adopted  daughter.  The  by-laws  of  the  Masonic 
Mutual  Relief  Association  of  Western  Massachusetts  provide  that, 
when  a  member  dies,  a  sum  equal  to  as  many  dollars  as  there  are  mem- 
bers of  the  association,  but  in  no  case  exceeding  $2,500,  shall  be 
applied : 

1.  To  the  defrayment  of  the  expenses  of  his  last  sickness  and  burial. 

2.  To  the  payment  of  the  residue  to  the  person  or  persons  designated 
in  his  last  designation,  approved  as  required  by  the  by-laws. 

If  the  member  leaves  no  widow,  and  no  child,  mother  nor  father,  the 
amount  shall  be  paid  to  his  executor  or  administrator.  The  last  "  des- 
ignation "  of  said  Dewey,  provided  that  the  aid  derived  from  his  mem- 
bership should  be  paid  to  his  "  estate."  The  by-laws  of  the  "  Southern 
Tier  Masonic  Relief  Association  "  provide  that  upon  the  death  of  a 
member  in  the  first  class,  the  sum  to  be  paid  to  the  representatives  of  the 
deceased  member,  as  designated  upon  the  books  of  the  association, 
shall  be  paid  (1)  to  such  person  or  persons  as  the  deceased  may  have 
designated  to  receive  the  same,  as  appears  on  the  books  of  the  associa- 
tion ;  (2)  if  no  desgination  has  been  made,  or  if  such  designated  person 
has  deceased,  then  to  the  widow  of  such  member  ;  (3)  if  no  widow  sur- 
vived, then  to  the  child  or  children  of  the  deceased  ;  (4)  in  default  of  the 
foregoing  conditions,  to  the  mother  of  the  deceased,  and  in  case  there 
is  no  designated  person,  widow,  child  or  mother,  the  association  may 
appropriate  so  much  as  may  be  necessary  to  pay  expenses  of  la6t  sick- 
ness and  funeral  expenses,  and  if  there  shall  oe  any  amount  remaining, 
such  excess  shall  be  paid  "  to  the  legal  representatives  of  such  deceased 
member." 

Said  Dewey  made  the  following  designation  as  to  the  payment 
of  his  death  benefit :  a  To  Mabel  Stiles  one-fourth ;  the  balance  to  my 
estate."  Mabel  Stiles  mentioned  in  said  designation  died  before  the 
testator,  unmarried.  On  receiving  notice  of  the  death  of  said  Dewey,  the 
Masonic  Mutual  Relief  Association  of  Western  Massachusetts  retained 
from  the  sum  of  $2,500,  which  was  the  amount  due  on  said  Dewey's 
death  benefit,  the  sum  of  $704,  to  defray  certain  bills  for  the  expenses 
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of  the  last  sickness  and  funeral  of  said  Dewey,  and  paid  the  balance 
of  $1,796  to  the  plaintiff,  as  executor  of  the  will  of  said  Dewey  ;  and 
the  Southern  Tier  Masonic  Relief  Association  paid  to  the  defendant 
Delia  Pratt  $500  from  the  sura  of  $2,000,  whicn  was  the  amount  due 
on  said  Dewey's  death  benefit,  and  paid  the  balance  of  $1,500  to  the 
plaintiff  as  executor. 

A  dispute  having  arisen  between  the  defendant  Delia  Pratt  and  the 
legatees  under  the  will,  a  compromise  was  made  and  an  instrument  under 
seal  was  executed  by  Delia  Pratt,  March  5, 188G,  by  which,  in  considera- 
tion of  $450  paid,  she  released  all  claims  against  the  estate  of  said 
Dewey,  and  consented  that  the  estate  be  distributed  according  to  the 
provisions  of  his  will. 

In  pursuance  of  the  compromise  the  plaintiff  paid  Delia  Pratt  $450 
out  of  the  money  received  irom  said  beneficiary  associations,  believing 
the  same  to  be  part  of  the  assets  of  said  deceased.  He  has  also  paid  out 
of  the  money  paid  into  his  hands  by  said  beneficiary  associations,  believ- 
ing he  had  a  right  to  do  so,  certain  sums  for  a  monument  ordered  by 
the  testator,  and  funeral  expenses,  and  to  II.  K.  Stiles,  the  balance  due 
him  as  guardian  of  said  Chester  A.  Dewey.  The  defendant  Delia 
Pratt  claimed  the  sums  in  the  plaintiffs  hands,  and  all  sums  paid  him 
by  said  beneficiary  associations.  The  legatees  under  the  will  and  the 
heirs  at  law  of  Chester  A.  Dewey  also  severally  claimed  the  same. 

At  the  hearing  before  a  single  justice,  the  facts  alleged  in  the  bill 
were  admitted  as  proved,  and  the  case  was  reserved  upon  the  ^leadings, 
and  upon  report,  for  the  consideration  of  this  court 

0.  Wells  and  E.  F.  Lyford,  for  Delia  Pratt.     E.  C.  Miss,  for  col- 
lateral  heirs.     Ely  Brothers,  for  other  defendants. 

C.  Allen,  J.  1.  We  will  first  consider  the  questions  arising  in  respect 
to  the  money  received  by  the  executor  from  the  association  incorporated 
in  Massachusetts.  The  designation  by  Dewey  that  this  money  should 
go  to  his  estate  was  invalid.  If  it  were  a  part  of  his  estate  it  would 
be  assets  for  the  payment  of  debts  and  expenses  of  administration,  and 
would  be  subject  to  an  unrestricted  disposition  by  will.  But  this  is 
inconsistent  with  the  statutes,  and  so  beyond  the  powers  of  the  parties. 
Pub.  Stats.,  chap.  115,  §  8;  Stat.  1882,  chap.  195,  §  2;  American 
Legion  of  Honor  v.  Perry,  140  Mass.  580.  Nor  can  the  will  itself 
be  considered  as  making  a  valid  designation  in  favor  of  the  legatees 
named  therein.  In  the  first  place  the  will  includes  persons  and  pur- 
poses outside  of  what  the  statute  allows.  But  besides  the  designation 
must  be  made  to  the  association  in  the  life-time  of  the  party  who  is  to 
make  it,  and  must  be  approved  by  the  directors.  An  ambulatory  desig- 
nation, which  might  be  changed  by  him  at  pleasure,  and  approved  or 
disapproved  by  the  directors  after  his  death,  is  not  within  the  meaning 
of  the  by-laws.  See  art.  6,  §  2 ;  art.  9 ;  Ilellenbey  v.  BPnai  Brethren, 
94  N.  Y.  580. 

It  appears,  however,  that  the  fund  now  in  controversy  has  actually 
been  paid  over  without  objection  by  the  association  to  the  executor, 
and  the  question  is,  what  shall  he  do  with  it  ?  If  the  executor  had  no 
right  to  enforce  payment  to  himself,  as  the  person  entitled  under  the 
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designation,  or  under  the  by-laws,  and  if,  nevertheless,  payment  to  him 
has  been  voluntarily  made  by  the  association,  there  is  no  reason  why 
he  might  not  properly  be  held  to  distribute  the  fund  to  such  persons 
as  may  be  legally  entitled  thereto  under  the  by-laws,  if  there  are  any 
such,  or,  if  not,  to  such  persons  as  under  the  statutes  may  legally  t!e 
beneficiaries.  Ame?*ican  Legion  of  Honor  v.  Perry,  ubi  supra.  It 
is  to  be  considered,  therefore,  whether  by  virtue  of  the  by-laws  any  per- 
son is  so  entitled ;  subject  to  the  limitation  that  the  by-laws  cannot 
confer  rights  inconsistent  with  the  policy  of  the  statutes. 

Delia  Pratt  stands  first  in  order,  claiming  as  an  adopted  daughter  of 
Dewey.  It  is  certainly  open  to  doubt  whether  the  by-laws,  by  their 
true  construction,  include  an  adopted  child.  But  we  need  not  deter- 
mine this,  because  any  claim  which  she  might  otherwise  have  is  cut 
off  by  her  compromise  settlement  and  receipt.  Independently  of  his 
claim  against  the  two  associations,  Dewey  left  no  property,  except  to 
the  trifling  amount  of  $21.38.  She  received  $450.  from  the  executor 
in  addition  to  the  $500  which  she  had  already  received  from  the  New 
York  association.  All  the  parties  must  have  understood  that  this  pay- 
ment to  her  by  the  executor  came  from  the  funds  received  by  nira 
from  the  two  associations,  and  that  when  she  released  any  and  all 
claims  against  the  estate  of  said  Dewey,  and  consented  that  said  estate 
be  distributed  according  to  the  provisions  of  the  will,  she  meant  by 
"  the  estate  "  to  include  the  funds  in  question.  No  suggestion  of  fraud 
or  overreaching  being  made,  the  settlement  must  be  treated  as  the  set- 
tlement of  a  claim  that  was  open  to  question,  and  as  binding  upon  her. 
Under  these  circumstances  she  cannot  maintain  her  present  claim  to 
the  whole  fund. 

She  being  out  of  the  case,  and  there  being  no  widow,  no  other  child, 
and  no  mother  nor  father  of  the  deceased,  the  by-laws  provide  that 
the  payment  shall  be  made  to  his  executor  or  administrator.  In  view 
of  the  statute,  which  limits  beneficiaries  to  relatives,  this  provision  of 
the  by-laws  cannot  be  held  to  mean  that  the  executor  shall  hold  the 
fund  as  general  assets  of  the  estate,  or  to  be  disposed  of  according  to 
the  will ;  but  the  money  being  in  his  hands,  and  the  will  being  inef- 
fectual to  dispose  of  it,  either  by  way  of  bequest  or  designation,  and 
the  beneficiaries  being  limited  to  relatives  by  the  statutes,  he  should 
distribute  the  money  in  accordance  with  the  rules  established  by  the 
statute  of  distribution,  excluding  Delia  Pratt. 

2.  We  now  come-to  consider  the  question  arising  in  respect  to  the 
money  derived  from  the  association  incorporated  in  New  York.  The 
designation  of  this  also  was  to  his  estate.  We  have  no  occasion  to  con- 
sider whether  such  designation  was  valid  under  the  laws  of  New  York, 
because  in  this  case  also  the  by-laws  provide  for  the  payment,  in  the 
last  resort,  "to  the  legal  representative  of  •such  deceased  member,"  and 
the  legal  representative  is  the  executor.  Lodge  v.  Weld,  139  Mass.  504. 
The  claim  of  Delia  Pratt  is  to  be  disallowed  for  the  same  reasons  here- 
tofore given,  and  there  is  no  other  person  living  who  is  entitled  in 
priority  to  the  executor.  It  does  not  appear  and  it  is  not  contended 
that  the  statutes  of  New  York  contain  any  limitations  of  persons  who 
may  be  beneficiaries.     There  is  no  presumption  that  the  statutes  of 
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another  State  are  like  our  own.  Murphy  v.  Collins,  121  Mass.  6. 
The  money  has  been  paid  to  the  executor,  and  it  is  immaterial 
whether  he  took  it  under  the  designation  by  Dewey  to  his  estate,  or 
under  the  by-laws,  providing  for  payment  to  Dewey's  legal  representa- 
tives, because,  in  either  case,  he  could  take  it  as  estate  of  the  deceased, 
without  limitation  as  to  the  disposition,  and  is,  therefore,  to  be  admin- 
istered in  accordance  with  the  will,  so  far  as  uot  required  for  other 
lawful  purposes.  The  limitation  of  beneficiaries  to  relatives,  in 
associations  somewhat  similar,  which  is  established  under  our  own 
statutes,  does  not  affect  the  disposition  of  the  money  coming  from  the 
New  York  association. 
Decree  accordingly. 


MlNOT  V.  N0RCRO8S. 
January  8,  1887. 

Will  —  Executor  and  Administrator  —  Accounting  —  Burden  of  Proof. 

An  administrator  de  bonis  non  of  a  testator's  estate  may  prove  before  the  commis- 
sioners of  insolvency  of  the  estate  of  the  insolvent  executor,  a  claim  for  moneys 
received  by  the  insolvent  executor  as  the  proceeds  of  a  sale  of  real  estate  made 
pursuant  to  the  provisions  of  the  will,  as  goods  and  estate  of  the  deceased  not 
already  administered. 

No  account  ever  having  been  rendered  by  the  executor,  either  as  executor  or 
as  trustee  under  the  will,  the  administrator  de  bonis  non  is  relieved  of  the  burden 
of  showing  that  the  fund  had  not  been  expended  in  accordance  with  the  provis- 
ions of  the  will. 

Appeal  from  the  disallowance  of  plaintiff's  claim  by  the  commis- 
sioners appointed  to  receive  and  examine  claims  against  the  estate  of 
John  P.  Mealy,  late  of  Boston,  deceased,  said  estate  having  been  duly 
represented  insolvent  in  the  probate  court  for  the  county  of  Suffolk. 
At  the  trial  in  this  court  before  a  single  justice,  without  a  jury,  it 
appeared  that  John  Percival  died  in  1862,  leaving  a  will  which  was 
duly  proved  October  25,  1862,  in  the  probate  court  of  New  York 
county,  and  said  Healy  was  appointed  executor  thereof.  Healy  filed 
an  inventory  of  the  estate,  but  filed  no  account  of  the  settlement  of 
the  estate,  and  the  records  of  the  probate  court  show  no  proceedings  in 
the  estate  from  the  filing  of  the  inventory  to  the  death  of  Healy, 
January  4,  1882.  After  payment  of  debts,  expenses  and  legacies, 
there  was  a  residue  of  personal  property  in  the  hands  of  said  Healy,  to 
be  disposed  of  in  accordance  with  the  provisions  of  the  will,  together 
with  the  sum  of  $4,700,  which  he  received  from  the  sale  of  real  estate. 
The  defendant  Norcross  was  appointed  administrator  of  Ilealy's  estate, 
and  on  January  8,  1883,  represented  the  estate  insolvent,  and  commis- 
sioners were  duly  appointed  in  accordance  with  the  statutes  to  examine 
the  claims  of  creditors  of  the  estate.  On  December  6,  1882,  the  plain- 
tiff, William  Minot,  Jr.,  was  appointed  by  the  prpbate  court  for  Nor- 
folk county,  administrator  de  bonis  non  with  the  will  annexed  of  the 
estate  of  said  Percival.  Said  Minot  presented  a  claim  before  said  com- 
missioners on  Healy' s  estate  for  the  balance  of  the  Percival  estate,  over 
and  above  the  amounts  paid  by  him  for  debts,  legacies  and  expenses, 
which  claim  was  disallowed  by  the  commissioners.     In  this  proceeding 
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he  sought  to  be  allowed  to  prove  against  Healy's  estate  said  sum  of 
$4,700,  the  proceeds  of  said  sale  of  real  estate,  with  iuterest.  The 
defendant  contended  :  1st.  That  the  plaintiff,  as  administrator  de  bonis 
non  of  the  estate  of  John  Percival,  was  not  eutitled  to  the  proceeds  of 
the  real  estate  sold  by  said  Healy.  2d.  That  if  the  plaintiff  was 
entitled  to  said  proceeds,  if  unexpended  by  said  Healy  in  accordance 
with  the  provisions  of  said  will,  the  burden  of  proof  was  on  the  plain- 
tiff to  show  that  said  Healy  had  not  so  expended  said  sum.  3d.  That 
the  plaintiff  was  not  entitled  to  maintain  this  action.  The  presiding 
judge  ruled  that  the  plaintiff  was  entitled  to  maintain  the  action  and 
that  the  burden  of  proof  was  on  the  defendant  to  account  for  said 
money,  and  found  for  the  plaintiff  in  the  sum  of  $4,700  and  interest, 
and  at  defendant's  request  the  case  was  reported  for  the  determination 
of  the  full  court. 

E.  31.  Johnson,  for  plaintiff.  E.  W.  Hutchins  and  H.  Wheeler, 
for  defendant. 

Devens,  J.  In  White  v.  Ditson,  140  Mass.  351,  it  was  held  that 
the  sureties  on  the  bond  of  Healy  as  executor  of  Percival  were  not 
responsible  in  view  of  the  limited  character  of  the  bond  given  by  them 
previous  to  the  statute  of  1880 — chap.  152;  Pnb.  Stats.,  chap.  129, 
§  5  —  for  the  proceeds  of  the  real  estate  which  had  been  sold  under  a 
direction  by  the  testator  to  this  executor  named,  "  or  to  whom  should 
execute "  the  will  to  convert  his  real  estate  into  money.  When  real 
estate  had  been  changed  into  money  by  virtue  of  a  power  in  the  will  it 
was  not,  in  our  view,  that  personal  property,  for  the  administration  of 
which  the  sureties  became  responsible.  So  far  as  the  real  estate  was 
concerned,  their  obligation  was  definitely  limited  to  "  the  proceeds  of 
his  real  estate  that  may  be  sued  for  the  payment  of  his  debts  and 
legacies." 

J3y  the  will  of  Percival,  the  whole  property  —  after  payment  of  cer- 
tain debts  and  legacies —  was  bequeathed  to  Healy,  who  was  also 
executor  in  trust,  to  be  disposed  of  by  him  for  charitable  purposes. 
Healy  never  settled  any  account  as  executor  nor  did  any  definite  act  in 
the  probate  court,  by  which  it  could  be  held  that  he  had  discharged 
himself  in  the  capacity  of  executor,  and  had  accepted  the  trust  imposed 
on  him,  and  thus  thereafter  held  the  property  as  trustee.  But  while 
the  sureties  were  held  not  to  be  responsible  for  the  proceeds  of  real 
estate  sold  by  Healy,  it  by  no  means  follows  that  he  was  not  responsible 
therefor  as  executor,  or  that  the  money  received  from  the  sale  of  the 
real  estate  was  not  as  against  him,  of  the  goods  and  chattels,  rights  and 
credits  of  the  estate,  which  he  was  bound  faithfully  to  administer  in 
the  execution  of  the  will. 

That  in  some  form,  and  to  some  one,  the  estate  of  Healy  must 
respond  for  the  money  received  by  him  from  the  sale  of  the  real  estate 
of  Percival,  must  bfc  conceded.     Mawel  v.  Babbitt,  ante. 

The  question  before  us  is,  whether  the  administrator  de  bonis  non  of 
Percival  may  now  as  "  the  goods  and  estate  of  the  deceased,  not  already 
administered,"  prove  a  claim  for  the  amount  received  by  Healy  from 
the  sale  of  the  real  estate,  before  the  commissioners  of  insolvency  on 
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his  estate.  The  administrator  de  bonis  non  has  already  recovered,  by 
action  upon  the  executor's  bond  of  Healy,  the  balance  of  the  personal 
property,  after  certain  deductions,  which  Healy  had  failed  to  devote  to 
the  purposes  of  the  trust.  It  is  urged  that  as  soon  as  the  sale  of  the 
real  estate  was  made,  the  proceeds  belonged  not  to  Healy  as  executor, 
but  as  trustee.  It  was  the  mode  which  the  testator  had  provided  for 
the  execution  of  his  will,  that  the  whole  real  estate  should  be  turned 
into  money,  which  sum  would  be  subjected  to  his  debts  and  legacies, 
the  residue  of  the  whole  estate  being  bequeathed  in  trust. 

The  power  and  direction  to  sell  the  real  estate  and  convert  it  into 
money  was  not  a  personal  trust,  but  conferred  upon  whoever  might 
execute  the  will,  who  would  receive  the  money  to  devote  to  the  pur- 
poses of  the  will.     If  Healy  had  declined  to  execute  the  will,  and  an 
administrator  with  the  will  annexed  had  been  appointed,  he  might  have 
sold  the  real  estate  but  he  would  have  held  the  proceeds  as  tne  assets 
of  the  estate  and  not  of  the  legatee  in  trust,  who  had  no  right  in  the 
proceeds  of  the  real  estate  speeilcally.     If  Healy  had  commenced  the 
execution  of  the  will,  had  sold  the  real  estate  under  the  authority  given, 
and  with  the  proceeds  in  his  possession  had  then  resigned  his  office,  or 
been  removed  therefrom,  it  could  not  have  been  necessary  to  appoint 
an  administrator  de  bonis  non,  to  receive  the  personal  property  not 
administered,  and  also  a  trustee  to  receive  the  proceeds  of  the  real 
estate.    The  whole  of  it,  that  which  was  originally  personal  and  that 
which  had  been  lawfully  converted  from  realty  to  personalty  by  the 
authority  of  the  will,  was  of  the  goods  and  estate  not  already  adminis- 
tered. Whether  in  the  case  at  bar  after  the  administrator  de  boms  non  shall 
have  recovered  against  the  estate  of  Healy,  it  shall  be  determined  that 
a  new  trustee  can  be  appointed  to  execute  the  charitable  trust  upon 
which  the  residue  was  bequeathed,  and  whether,  if  he  cannot,  the  next 
of  kin  may  have  a  claim  against  that  part  of  the  residue  which  was 
originally  personalty,  or  whether,  if  so,  the  heirs  at  law  are  entitled  to 
assert  a  right  as  against  the  proceeds  of  the  real  estate,  as  well  as  other 
questions  which  nave  been  suggested,  need  not  now  be  decided.     As 
the  matter  stands,  the  funds  which  were  in  the  hands  of  Healy  were 
the  goods  of  the  testator,  subject  to  administration  even  if  the  money 
was  derived  from  the  sale  of  land  made  by  him  for  the  purpose  of 
converting  it  into  personal  property,  in  accordance  with  the  direction  of 
the  wilL 

The  case  of  Buttrick  v.  King,  7  Mete.  20,  sustains  the  view  we 
have  taken.  A  husband  reserved  and  created  a  trust  fund  primarily 
for  the  benefit  of  his  wife,  who  was  to  receive  the  income,  and  at  her 
decease  the  property  was  to  be  divided  among  his  children.  The  wife 
had  power  to  sell  and  convey  any  part  of  the  property,  and  it  was 
directed  that  the  proceeds  of  the  sale  should  be  subject  to  be  divided 
among  his  children,  as  he  had  previously  directed  the  property.  Under 
this  authority  she  sold  lands,  took  notes  therefor,  which  after  her  death 
were  paid  to  her  administrator.  It  was  held  that  the  administrator  de 
bonis  non  of  the  husband  was  entitled  to  recover  of  the  administrator 
of  the  wife,  the  money  in  his  hands  received  by  him  in  payment  of 
the  notes.  "  The  administrator  de  bonis  non  of  the  husband,"  says 
#      Vol.  DC— 67 
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Chief  Justice  Shaw,  "is  the  proper  person,  we  think,  to  take  and 
administer  the  fund,  because  if  there  should  still  be  debts  due  from  the 
testator,  as  there  may  be,  notwithstanding  the  lapse  of  time  on 
covenants  of  real  estate,  or  the  like,  the  creditors  would  be  entitled  to 
payment  before  the  legatees.  Otherwise  the  administrator  de  bonis 
non  will  be  bound  to  pay  over  to  the  legatees  according  to  the  will." 

We  are  of  opinion  that  in  the  case  at  bar  the  administrator  de  bonis 
non  was  entitled  to  prove  against  the  estate  for  the  amount  received  by 
Healy  as  the  proceeds  of  real  estate. 

The  inquiry  remains,  whether  the  burden  is  upon  the  plaintiff  to 
show  that  the  sum  thus  received  has  not  been  paid  out  in  charities,  in 
execution  of  the  trust  upon  which  he  was  entitled  to  receive  the  resi- 
due. Although  Healy  did  not  settle  his  account  as  executor,  nor 
transfer  this  residue  to  himself,  as  trustee,  yet,  as  it  is  found  that  there 
were  no  debts  and  legacies  unpaid,  if  he  distinctly  devoted,  as  trustee, 
any  of  the  funds  to  the  charitable  purposes  contemplated  by  the  will, 
to  that  extent  the  damages  should  bfe  reduced.  Of  such  deduction  he 
has  heretofore  had  the  full  benefit  apparently.  White  v.  Ditson, 
supra.  He  wholly  failed  to  qpcount  as  executor  or  trustee.  Had  he 
rendered  accounts  in  the  proper  court,  he  then  would  have  been 
required  to  produce  vouchers,  receipts  or  other  proper  evidence  of 
payment.  It  would  certainly  be  a  curious  anomaly  if,  by  failing  to 
account,  he  could  throw  upon  one  claiming  the  property  the  burden  of 
showing  that  he  had  not  lawfully  expended  the  fund.  The  adminis- 
trator de  bonis  nony  who  succeeds,  can  have  no  knowledge  in  relation 
to  the  dealings  of  the  executor  with  the  property,  who  has  himself  a 
distinct  duty  to  account  for  it.  White  v.  Ditson,  ubi  supra  /  Cheats 
v.  Arrmgton,  116  Mass.  552. 

Upon  the  sum  found  due  by  defendant,  interest  should  be  allowed 
from  February  26,  1867,  for  reasons  fully  stated  in  White  v.  Ditson, 
ubi  supra. 

The  defendant  contends  that  if  the  plaintiff  has  any  remedy,  it  is  in 
equity  only,  and  that  equitable  claims  are  not  provable  before  commis- 
sioners in  insolvency,  but  such  liabilities  were  made  provable  by  statute 
1884,  chapter  293. 

Judgment  on  finding. 

Massachusetts  Loan  and  Trust  Co.  v.  Fitchburgh  R.  Co. 

January  8,  1887. 

Gabbier — Consignor  and  Consignee  —  Measure  of  Damages. 

A  common  carrier  that  delivers  goods  to  the  consignee  with  knowledge  that 
the  bill  of  lading  had  been  assigned  to  a  third  party  is  liable  to  the  assignee  for 
the  market  value  of  the  goods  less  the  freight  charges. 

The  fact  that  by  the  terms  of  the  contract  between  the  consignee  and  the 
assignee  of  the  bill  of  lading,  the  consignee  was  to  pay  the  freight  charges,  does 
not  change  the  rule  of  damages. 

Action  of  contract  or  tort,  to  recover  the  value  of  certain  corn.  The 
case  was  submitted  to  the  snperior  court,  upon  an  agreed  statement  of 
facts,  and  upon  certain  other  facts  put  in  evidence  and  found  by  the 
court.     The  material  facts  agreed  were  as  follows : 
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John  H.  Foster  &  Co.,  a  firm  doing  business  in  Boston,  as  dealers  in 
and  shippers  of  grain,  borrowed  of  the  Massachusetts  Loan  and  Trust 
Company,  between  January  1  and  May  13, 1880,  large  sums  of  money, 
and  gave  as  collateral  security  therefor,  bills  of  lading  of  corn  to  arrive 
on  the  Fitchburg  railroad.  Foster  &  Co.  agreed  with  the  trust  com- 
pany to  pay  the  freight  charges  on  said  corn.  Upon  the  receipt  of  said 
bills  of  lading,  the  trust  company  surrendered  them  to  the  railroad  com- 
pany, and  received  therefor  receipts  of  the  railroad  company  of  different 
dates,  but  all  in  the  same  general  form.  These  receipts  contained  the 
words:  "Consigned  to  J.  II.  Foster  &  Co."  .  .  .  "  and  indorsed  by 
them  to  Massachusetts  Loan  and  Trust  Company  ;  to  them  notice  of 
arrival  is  to  be  sent."  Foster  &  Co.  failed  May  14,  1880,  owing  the 
trust  company  a  large  sum  of  money,  for  which  it  held  as  collateral 
security  said  receipts  for  a  large  amount  of  corn.  During  the  months 
of  April  and  May,  prior  to  May  fourteenth,  the  plaintiff  delivered  to 
the  defendant  written  orders  for  a  portion  of  this  corn.  On  said  four- 
teenth day  of  May,  and  again  on  May  nineteenth,  the  trust  company 
demanded  the  delivery  of  the  balance  of  said  corn  of  the  railroad  com- 
pany, when  it  appeared  that  the  raiload  company  had  delivered  a  por- 
tion of  it  upon  tne  orders  of  Foster  &  Co.,  without  the  knowledge  Mid 
consent  of  the  trust  company,  and  without  calling  for  said  receipts,  and 
without  any  orders  from  it,  said  delivery  having  Deen  made  while  said 
Foster  &  Co.  were  in  good  general  credit.  The  defendant  on  the  14th 
of  October,  1881,  paidthe  plaintiff  the  value  of  the  corn  erroneously 
delivered,  deducting,  however,  the  freight  and  elevator  changes  upon 
the  same.  The  plaintiff  also  demanded  the  sum  which  the  defendant 
withheld  as  freight  charges,  or  so  much  thereof  as  might  be  sufficient 
to  pay  the  plaintiff  the  amount  due  it  from  Foster  &  Co.,  made  up  to 
date  with  interest. 

The  court  also  found  that  the  defendant  was  not  authorized  by  the 
plaintiff  to  deliver  said  corn  to  Foster  &  Co.,  except  upon  receipt  of 
written  orders  from  the  plaintiff;  that  of  the  corn  covered  by  the  receipts 
one  hundred  and  fifty-two  car-loads  were  erroneously  delivered  by  the 
defendant  to  Foster  &  Co.,  without  orders  from  the  plaintiff ;  that  the 
corn  was  obtained  from  the  defendant  by  Foster  &  Co.  fraudulently, 
that  is,  by  false  statements  to  the  defendant  to  the  effect  that  the  bills 
of  lading,  covering  the  corn  delivered,  had  been  sent  to  the  defendant, 
and  this  defendant,  relying  upon  these  statements,  did  not  require  Fos- 
ter &  Co.  to  produce  receipts  or  orders  from  the  plaintiff,  as  it  should 
have  done ;  that  the  freight  charges  on  all  the  one  hundred  and  fifty- 
two  car-loads  erroneously  delivered  by  the  defendant  to  Foster  <fe  Co., 
without  orders,  were  paid  the  defendant  by  Foster  <fe  Co.  before  the 
time  of  their  failure,  May  fourteenth,  except  upon  eleven  carloads. 
And  the  court  found  that  although  the  said  Foster  &  Co.  were  legally 
bound  to  pay  said  freight,  yet  that  the  said  freight  was  so  paid  as  afore- 
said by  them  to  facilitate  the  obtaining  of  said  corn ;  that  the  defendant 
kept  a  general  running  account  with  Foster  &  Co.,  in  which  all  the 
freight  cnarges  were  entered ;  that  among  the  charges  so  made  to  Fos- 
ter <fc  Co.  were  the  freight  charges  on  all  the  corn  delivered  prior  to 
May  14,  1880,  including  said  one  hundred  and  fifty-two  car-loads  erro- 
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neously  delivered ;  that  from  time  to  time  Foster  &  Co.  made  payments, 
but  were  in  arrears;  that  at  the  time  of  their  failure,  Foster  &  Co.  were 
owing  the  defendant  railroad  for  freight  charges  a  balance  of  $3,037.98, 
which  included  some  charges  on  grain  pledged  to  the  plaintiff ;  that  the 
freight  was  all  charged  to  Foster  &  Co.  when  the  corn  arrived,  or  as 
soon  after  as  could  conveniently  be  done,  and  the  defendant  got  its  pay 
from  Foster  &  Co.  as  best  it  could ;  that  the  defendant  did  not  insist 
upon  its  lien  for  freight  upon  the  said  one  hundred  and  fifty-two  car- 
loads of  corn  erroneously  delivered  to  Foster  &  Co.,  when  it  delivered 
to  them. 

The  plaintiff  claimed  judgment  against  the  defendant  for  only  bo 
much  of  said  amount  as  would  be  sufficient  to  pay  the  plaintiff  the 
amount  due  it  from  Foster  &  Co.,  made  up  to  date  with  interest,  with 
its  costs,  charges  and  expenses  of  collecting  the  same.  The  superior 
court  was  of  opinion  that  this  case  could  not  be  distinguished  from  the 
case  of  Forbes  v.  Boston  dk  Lowell  Railroad,  reported  in  133  Mass. 
154-158,  and  that  upon  the  authority  of  that  case,  was  bound  to  rule 
against  the  plaintiff's  claim  as  to  allowance  for  freight,  and  did,  therefore, 
so  rule,  and  found  for  the  defendant.  The  case  was  thereupon,  by 
consent  of  parties,  reported  to  this  court  for  the  determination  of  the 
question  of  law  involved. 

M.  F.  .Dickinson,  Jr.,  and  H.  R.  Badley,  for  plaintiff.  G.  A. 
Welch,  f or  defendant. 

Devens,  J.  In  Forbes  v.  Boston  cfe  Lowell  R.  R.9  133  Mass.  154, 
a  case  very  similar  in  its  facts  to  that  at  bar,  it  was  held  that,  in  an 
action  against  a  common  carrier  for  the  conversion  of  goods  delivered 
to  a  person  unauthorized  to  receive  them,  who  pays  the  freight  upon 
them,  the  measure  of  damages  is  the  market  value  of  the  goods,  less  the 
freight,  with  interest  from  the  date  of  the  conversion.  In  that  case,  as 
in  the  one  before  us,  it  was  the  duty  of  the  consignees,  by  virtue  of 
their  agreement  with  the  assignees  of  the  bills  of  lading,  to  whom  the 
bills  had  been  transferred  as  collateral  sec\irity,  to  pay  the  freight 
charges,  but  it  was  held  that  the  only  interest  which  the  plaintiffs  had 
in  the  goods  was  in  their  market  value  less  the  freight,  and  that  this 
was  not  increased  by  their  agreement  with  their  consignees,  and  that 
such  payment  by  the  consignees,  for  the  purpose  of  fraudulently  obtain- 
ing the  goods,  could  not  be  considered  as  a  payment  by  the  plaintiffs, 
so  as  to  entitle  them  to  recover  the  amount  thereof  as  a  part  of  the 
value  of  the  goods  wrongfully  delivered.  That  the  defendant,  in  the 
case  at  bar,  wrongfully  delivered  to  the  consignees  one  hundred  and 
fifty-two  car-loads  of  the  corn,  which  was  the  article  consigned,  without 
the  authority  of  the  plaintiff,  who  was  known  to  the  defendant  as  the 
assignee  of  the  bills  of  lading,  is  conceded,  and  the  defendant  has  paid 
to  tne  plaintiff  the  market  value  of  these  car-loads,  deducting  from  such 
market  value  the  amount  of  freight  charges  thereon,  which  it  has 
received  from  the  consignees.  This  payment  was  made  by  agreement 
without  prejudice  to  the  right  of  the  plaintiff  to  bring  this  suit,  by 
which  it  seeks  to  compel  the  defendant  to  pay  the  freight  charges,  as  a 
part  of  the  market  value  of  the  corn,  or  so  much  thereof  as  is  necessary 
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to  satisfy  the  plaintiffs  claim  as  the  holder  of  the  bills  of  lading,  as  col- 
lateral security  for  the  debt  of  the  consignee.  The  plaintiff  seeks  to 
distinguish  the  case  at  bar  from  that  already  cited,  on  several  grounds, 
which,  without  following  the  precise  order  in  which  they  have  been 
urged,  may  be  briefly  stated.  It  contends  that,  in  the  former  case,  the 
railroad  had  no  actual  knowledge  that  any  one  beside  Foster  &  Co. 
—  who  were  the  consignees  in  that  case  as  in  this  —  was  interested  in  the 
corn,  or  had  bills  of  lading  thereof,  while  in  this  case  the  railroad  knew 
that  the  bills  of  lading  had  been  assigned.  But  as  the  bill  of  lading  repre- 
sents the  property  itself  in  each  case,  the  defendant  held  the  property 
for  him  who  was  the  lawful  holder  of  the  bill  of  lading. 

It  is  further  suggested  that  in  the  case  at  bar  the  defendant  knew 
that  Foster  &  Co.  were  bound,  by  their  agreement  with  the  plaintiff, 
to  pay  the  freight  charges.  No  such  fact  appears  by  the  facts  agreed, 
or  the  report  of  the  judge,  nor  can  we  infer  it  therefrom.  But  assum- 
ing it  to  be  true,  the  agreement  of  the  plaintiff  and  the  consignee,  if 
known  to  the  defendant,  could  not  impose  any  heavier  responsibility 
upon  the  defendant  for  the  value  of  the  goods,  even  if  it  might  require 
of  tho  defendant  for  its  own  safety  to  be  vigilant,  in  refusing  to  part 
with  them,  until  freight  was  paid.  The  plaintiff  further  urges  that  in 
the  former  case  it  did  not  appear  that  tho  railroad  charged  the  freight 
upon  its  books  to  Foster  &  Co.;  that  the  payment  there  made  was  sim- 
ply a  part  of  their  scheme  to  fraudulently  obtain  the  goods,  and  that 
the  corn  there  was  subject  to  a  lien  for  freight,  while  in  the  case  at  bar 
the  defendant  did  not  insist  on  its  lien  for  freight,  but  erroneously 
delivered  the  goods,  charging  the  freight  to  Foster  &  Co.,  and  getting 
its  pay  as  it  could.  These  are  distinctions  without  a  difference. 
Whether  the  railroad  received  its  p*w  at  once,  or  charged  it  to  Foster 
&  Co.,  it  was  still,  when  made  by  Foster  &  Co.,  a  payment  by  them, 
and  not  by  the  plaintiff,  and  delivered  the  corn  from  the  lien  which  the 
defendant  had  upon  it,  and  which  otherwise  the  plaintiff  would  be  com- 
pelled itself  to  discharge  in  order  to  obtain  the  corn.  It  was  a  part  of 
the  scheme  of  Foster  &  Co.  to  induce  the  defendant  wrongfully  to 
deliver  the  goods  to  arrange  a  mode  of  payment  of  the  freight  charges 
satisfactorily  to  it,  and  it  was  their  payment,  or  arrangement  to  pay, 
and  not  any  act  of  plaintiff,  which  caused  the  defendant  to  discharge  the 
lien.  From  this  no  benefit  could  result  to  the  plaintiff,  nor  injury  to 
the  defendant,  as  the  right  of  the  plaintiff  to  the  corn  was  subject  to 
defendant's  lien.  "If  the  plaintiff  can  recover  the  full  value  of  the 
corn,"  as  remarked  by  Chief  Justice  Morton,  in  Forbes  v.  Fitchburg 
H.  I?.,  ubi  supra,  "  they  are  positive  gainers  by  the  fraud,  and  will 
receive  more  than  the  value  of  their  interest  at  tlie  time  the  fraud  was 
committed." 

The  plaintiff  has  devoted  much  of  its  brief  to  a  reargument  of  the 
case  of  Forbes  v.  Fitchburg  R.  i?.,  ubi  supra,  and  urges  that  the  decis- 
ion there  made  should  be  modified  or  entirely  overruled.  That  case 
was  so  recently  and  carefully  considered,  that  we  do  not  feel  called  upon 
to  re-discuss  it,  as  we  remain  satisfied  with  the  principles  on  which  it 
rests. 

Judgment  on  the  findings. 
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Ames  v.  Brooks. 

January  8,  1887. 

Contract  —  When  Time  of  the  Essence  of— Parol  Evidence  to  Vai 
ing — Waiver. 

By  an  agreement  between  the  plaintiffs  and  defendant  Clark,  to  v 
defendant  Brooks  was  not  a  party,  certain  securities  were  to  be  placed  i 
hands  for  collection.  If  $5,000  with  interest  should  be  paid  by  the  < 
Clark  to  the  plaintiffs  on  or  before  a  certain  day,  the  plaintiffs  should 
Clark  all  their  right  and  interest  in  the  securities,  and  Brooks  should 
securities  for  Clark,  and  all  sums  collected  on  them  should  belong  to 
Clark  should  not  pay  $5,000  to  the  plaintiffs,  on  or  before  the  day  name 
should  apply  the  sums  collected  on  the  securities  to  the  payment  of  tt 
due  upon  certain  notes  held  by  the  plaintiffs, upon  which  Clark  wasindc 
should  account  to  Clark  for  the  surplus.  The  plaintiffs  also  covena 
if  the  $5,000  was  paid  to  them  on  or  before  the  day  named,  they  won] 
Clark  upon  the  notes. 

Held,  (1)  that  time  was  of  the  essence  of  the  contract ;  (2)  that  parol 
was  not  admissible  to  vary  this  intention  of  the  parties;  and  (3)  that  pla: 
a  right  to  wait  until  the  trustee  had  received  moneys  which  he  could 
the  notes  before  demanding  payment  of  Clark. 

Bill  in  equity  by  the  surviving  executors  of  the  will  of  Olive 
against  Benjamin  F.  Brooks  and  Thomas  Clark,  to  enforce 
formance  of  a  trust  created  by  a  written  agreement  between  t 
utors  of  Oliver  Ames  and  the  defendant  Clark.  It  was  agreec 
that  the  defendant  Brooks  should  hold  certain  securities  for  co 
to  be  applied  by  him  for  the  purposes  provided  in  said  agi 

The  plaintiffs  alleged  that  the  trust  thereby  created  was  ace* 
said  Brooks;  that  he  has  made  collections  of  the  securities 
refused  to  pay  the  plaintiffs  the  full  amount  due  them  an 
agreement.  Among  other  things  in  said  agreement,  the  ] 
agreed  with  the  defendant  "  Clark,  his  executors  and  admin 
that  if  he  or  they  shall  pay  to  the  plaintiffs  on  and  before  the 
third  day  of  June  in  the  year  eighteen  hundred  and  seventy-r 
sum  of  $5,000,  with  interest  thereon,  from  the  date"  of  said  agj 
they,  the  plaintiffs,  would  not  "  sue,  arrest  or  molest  said  Clai 
heirs,  executors  or  administrators,  or  any  of  them,  upon  or  h 
or  on  account  of  either  of  the  promissory  notes  signed  by  tl 
Woolen  Company,  now  held  by  said  executors,  one  for  tw< 
hundred  dollars  and  the  other  for  three  thousand  dollars,"  on 
of  said  Clark's  indorsement  of  said  notes. 

At  the  hearing  before  a  single  justice  the  defendants  offered 
by  certain  evidence  that  although  the  time  for  the  payment  of 
sum  of  $5,000  by  said  Clark  was  fixed  in  said  agreement  m 
before  June  23,  1879,"  it  was  not  the  understanding  or  inte 
the  parties  to  the  agreement  that  the  time  of  payment  should  h 
observed  by  said  Olark,  in  order  that  he  should  be  entitled  to 
efits  of  the  contract ;  and,  among  other  things,  offered  to  sho\ 
the  time  when  said  agreement  was  executed,  the  maker  of  sa 
as  well  as  the  defendant  Clark,  who  was  an  accommodation  in< 
said  notes,  were  insolvent;  that  the  plaintiffs  looked  to  the  r< 
notes  and  certificates  that,  as  appears  in  said  agreement,  the] 
collateral  security  for  the  payment  of  said  notes  of  $2,500  and 
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that  said  receiver's  notes  and  certificates  could  only  be  realized  upon 
through  a  suit  or  suits  thereon ;  that  the  purpose  of  said  agreement  was 
to  put  said  receiver's  notes  and  certificates  in  the  hands  of  the  defend- 
ant Brooks,  the  defendant  Clark's  attorney,  for  collection  by  suit,  and 
that  it  warf  expected  by  all  parties  th&t  such  suit  would  be  determined 
prior  to  June  23,  1879  ;  and  that  a  decree  in  favor  of  the  validity  of 
said  receiver's  notes  and  certificates  was  in  fact  obtained  about  June  21, 
1 879,  but  such  decree  was  appealed  from  to  the  Supreme  Court  of  the 
United  States,  and  in  consequence  of  such  appeal,  the  said  receiver's  notes 
and  certificates  were  not  realized  upon  until  just  prior  to  June  26, 1884, 
when  the  said  decree  was  affirmed  by  the  Supreme  Court  of  the  United 
States;  and  said  Brooks  paid  to  the  plaintiffs  the  sum  of  $5,000  and 
interest  from  December  28,  1878,  the  date  of  said  agreement,  as 
appears  in  said  bill  of  complaint ;  that  said  Clark's  services  were  essen- 
tial to  recovery  upon  the  said  receiver's  notes  and  certificates,  which 
fact  was  largely  the  inducement  for  the  making  of  said  agreement  by 
the  plaintiffs ;  that  at  no  time  after  the  execution  of  said  agreement, 
and  prior  to  actual  recovery  upon  said  notes  and  certificates,  to-wit, 
just  prior  to  June  26,  1884,  did  the  plaintiffs  make  any  demand  upon 
either  of  the  defendants  for  payment  of  said  notes  for  $2,500  or  $3,000, 
although  a  period  of  about  three  years  elapsed  between  said  June  23, 
1879,  and  tne  time  of  said  recovery.  It  was  admitted  that  there  was 
no  mistake  in  the  language  used  in  the  agreement.  The  court  ruled 
that  the  defendant  Clark,naving  failed  to  make  the  payment  of  $5,000 
within  the  time  fixed  by  the  terms  of  the  contract,  was  not  entitled  to 
the  benefits  thereof ;  that  the  time  of  payment  was  the  essence  of  the 
contract,  and  that  the  evidence  offered  by  the  defendants  to  6how  any 
other  intention  or  understanding  of  the  parties  to  the  contract  was 
inadmissible,  and  that  the  words  of  the  contract  were  conclusive  as  to 
the  time. 

The  defendants  also  contended  that  the  silence  of  the  plaintiffs  dur- 
ing the  period  of  three  years  after  the  expiration  of  the  time  fixed  for 
payment,  and  until  actual  recovery  was  had  upon  said  receiver's  notes 
and  certificates,  the  plaintiffs  meanwhile  keeping  themselves  informed 
as  to  the  progress  of  the  said  suit,  amounted  in  law  to  a  waiver  by  the 
plaintiffs  of  a  strict  compliance  with  the  literal  terms  of  said  contract 
as  to  time  of  payment  of  said  $5,000,  and  that  the  payment  of  said  sum 
with  interest  within  a  reasonable  time  after  recovery  was  had  upon  said 
notes  was  in  equity  a  compliance  with  the  terms  of  said  contract,  and 
entitled  the  defendant  to  the  benefits  of  said  contract ;  but  the  court 
ruled  otherwise,  and  that  such  facts  did  not  constitute  a  waiver;  nor 
was  the  payment  as  aforesaid  a  sufficient  compliance  in  equity  with 
said  contract  on  the  part  of  6aid  Clark,  and  a  decree  was  entered  order- 
ing the  defendant  Brooks  to  pay  to  the  plaintiffs  the  sum  of  $2,067.50 
and  interest  thereon  from  June  26,  1884,  being  the  balance  of  the 
amount  appearing  to  be  due  upon  said  notes  of  $2,500  and  $3,000 
respectively  over  and  above  the  sum  formerly  paid  by  said  Brooks  to 
the  plaintiffs  as  aforesaid. 

The  defendants  alleged  exceptions  to  the  rulings  of  the  court  and 
appealed  from  the  decree. 
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J.  II.  Benton,  Jr.,  for  plaintiffs.     II.  G.  Nichols,  for  defendants. 

W.  Allen,  J.  By  the  agreement,  to  which  the  defendant  Brooks 
was  not  a  party,  certain  securities  were  to  be  placed  in  his  hands  for 
collection ;  if  $5,000,  with  interest,  should  be  paid  by  the.  defendant 
Clark  to  the  plaintiffs,  on  or  before  a  certain  day,  the  plaintiffs  should 
assign  to  ClaVk  all  their  rights  and  interest  in  the  securities,  and  Brooks 
should  hold  the  securities  for  Clark,  and  all  sums  collected  on  them 
should  belong  to  him  ;  if  Clark  should  not  pay  $5,000  to  the  plaintiffs 
on  or  before  the  day  named,  Brooks  should  apply  the  sums  collected  on 
the  securities  to  the  payment  of  the  amount  due  upon  certain  notes 
held  by  the  plaintiff's,  on  which  Clark's  name  appeared  as  an  indorser, 
and  should  account  to  Clark  for  the  surplus.  The  plaintiffs  also  cove- 
nanted that,  if  the  $5,000  was  paid  to  them  on  or  before  the  day  named, 
they  would  not  sue  Clark  upon  the  notes. 

T^e  intention  of  the  parties  as  expressed  in  the  agreement  is  plain. 
Time  was  of  the  essence  of  the  contract.  The  trust  upon  which  the 
securities  were  to  be  held  was  made  to  depend  upon  the  fact  of  the  pay- 
ment or  non-payment  of  the  money  within  the  time  fixed.  If  it  was 
paid  as  provided,  they  were  to  be  held  for  Clark ;  if  not,  they  were  to 
be  held  to  pay  the  notes  to  the  plaintiffs  ;  there  was  no  other  trust  for 
the  plaintiffs.  The  payment  of  the  money  as  provided  was  the  condi- 
tion upon  which  the  trust  for  Clark  —  except  as  to  the  surplus  after  the 
full  payment  of  the  notes  —  was  to  arise,  and  upon  which  the  covenant 
not  to  sue  was  to  become  operative.  Parol  evidence  is  not  competent 
to  vary  this  plainly-expressed  intention  of  the  parties. 

The  plaintiffs  did  not  lose  their  rights  to  have  the  moneys  which  were 
collected  upon  the  securities  applied  in  payment  of  the  notes  by  not 
demanding  payment  of  Clark  or  bringing  suit  against  him  upon  the 
notes.  They  had  a  right  to  wait  until  the  trustee  had  received  moneys 
which  he  could  apply  on  the  notes.  The  explanation  afforded  by  the 
offered  evidence  that  they  knew  of  the  progress  of  the  collections  upon 
the  securities,  and  that  Clark  and  the  makers  of  the  notes  were  insolvent, 
and  that  the  plaintiffs  expected  that  payment  would  be  made  from  the 
moueys  received  from  the  securities,  is  not  necessary  for  the  preserva- 
tion of  their  rights  against  the  trustee. 

Exceptions  overruled. 

Decree  affirmed. 


HOLDSWORTH  V.  TuCKEB. 

January  10,  1887. 

Deed — Bond  —  Waiver. 

A  party  named  as  grantee  in  a  deed  cannot  be  held  to  have  waived  a  substan- 
tial defect  in  it  at  the  time  it  was  tendered,  by  which  less  land  was  conveyed 
than  was  included  in  a  bond,  which  he  held  for  a  deed,  unless  he  knew  of  the 
fact  at  the  time  of  the  tender,  and  assented  to  a  change  in  the  boundary. 

Action  of  contract  to  recover  the  penalty  of  a  bond  for  the  convey* 
ance  of  real  estate.  The  bond  was  given  oy  the  defendant,  Mary  E. 
Tucker,  to  the  plaintiff,  Margaret  A.  Holdsworth,  being  dated  Febru- 
ary 19,  1884,  and  by  it  the  defendant  agreed  to  convey  to  the  plaintiff, 
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within  one  year  from  its  date,  certain  real  estate  in  Fall  River. 
The  estate,  as  described  in  the  bond,  was  bounded  "  southerly  by  Field 
street  sixty  feet."  At  the  trial  in  the  superior  court  for  Bristol  county 
it  appeared  that  a  few  days  before  the  maturity  of  the  bond  the  plain- 
tiff notified  the  defendant  that  she  would  be  ready  to  take  the  deed  and 
pay  the  money,  and  called  with  her  husband  on  the  defendant  and  her 
husband  February  17,  1885,  with  the  money,  the  husbands  of  the 
plaintiff  and  defendant  saying  what  was  said  in  the  presence  of  their 
wives.  Mr.  Tucker  showed  the  deed  he  had  prepared,  and  two  objec- 
tions were  made  by  the  plaintiff;  one  was  the  omission  of  the  middle 
initial "  A."  in  plaintiffs  name,  and  the  other  that  the  deed  described  the 
southerly  bounaary  as  by  "contemplated  "  Field  street,  instead  of  by  Field 
street.  The  plaintiff  objected  to  the  use  of  the  word  "  contemplated." 
The  next  day  the  parties  met  at  defendant's  house  and  the  deed  was  again 
tendered  as  corrected  as  regards  the  name,  but  not  otherwise  altered. 
The  plaintiff  again  refused  to  take  the  deed  unless  the  word  "contem- 
plated "  was  stricken  out,  and  this  was  refused.  On  the  following  day 
the  parties  again  met,  and  the  same  objection  was  made.  During  the 
day  the  plaintiff  consulted  counsel  as  to  the  legal  effect  of  the  word 
"  contemplated,"  and  as  to  whether  it  complied  with  the  terms  of  the 
bond,  the  deed  not  being  shown  to  counsel.  In  the  evening  the  parties 
met,  and  the  plaintiff,  besides  her  husband,  brought  with  her  one 
Greenwood.  Tne  plaintiff  demanded  a  deed,  and  the  defendant  offered 
and  tendered  the  same  deed,  and  again  the  plaintiff  objected  to  the  use  of 
the  word  "contemplated,"  and  demanded  that  it  be  stricken  out. 
Greenwood  took  the  deed  and  read  it  through,  and  compared  it  with 
the  bond,  and  stated  to  the  defendant  that  the  word  "  contemplated" 
was  the  only  objection  made.  The  plaintiff  refused  to  take  the  deed. 
The  deed  never  passed  out  of  the  defendant's  possession,  except  at  the 
various  interviews  for  inspection  and  comparison  with  the  bond.  The 
plaintiff  never  showed  it  to  counsel.  It  was  not  claimed  by  the  defend- 
ant that  the  plaintiff  or  her  husband  had  any  special  knowledge  of  con- 
veyancing. It  appeared  that  the  bonded  lot  was  one  of  a  large  num- 
ber laid  out  on  defendant's  farm,  a  plan  thereof  having  been  made  and 
recorded.  Field  street  was  not  a  public  highway,  and  had  no  existence, 
except  on  said  plan.  The  evidence  at  the  trial  showed  that  the  bounda- 
ries in  the  deed  tendered  passed  all  the  land  in  the  bond  by  a  good  title 
and  correct  description,  except  only  that  the  southerly  boundary  was 
south  by  the  north  line  of  contemplated  Field  street  instead  of  by  Field 
street. 

During  the  trial  the  court  ruled,  as  a  matter  of  law,  that  under  the 
circumstances  above  disclosed  the  use  of  the  word  "  contemplated  "  was 
the  same  in  legal  effect,  as  far  as  the  validity  of  the  deed  was  con- 
cerned, as  if  it  had  been  omitted,  and  the  plaintiff  excepted.  At  the 
close  of  the  evidence  the  plaintiff  for  the  first  time  made  objection 
to  the  expression  "south  by  the  north  line  of  contemplated  Field 
street,"  when  it  was  objected  to  by  the  plaintiff  as  not  in  compliance 
with  the  terms  of  the  bond.  The  defendant  claimed  that  there  had 
been  upon  the  evidence  a  waiver  of  any  such  defect  upon  the  part  of 
the  plaintiff.  The  court  ruled  that  this  was  a  matter  of  fact  for  the 
Vol.  IX.— 08 
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jury  to  determine,  and  the  case  went  to  the  jury  only  on  the  question 
of  waiver. 

Upon  the  question  of  waiver  the  plaintiff  requested  the  court  to  rule 
that  unless  the  defendant  offered  to  give  a  deed  without  the  word 
"  contemplated  "  as  requested  by  the  plaintiff,  the  plaintiff  could  not  be 
held  to  have  waived  other  objections  to  the  deed  tendered ;  that  if  the 
defendant  had  offered  to  give  a  deed  omitting  that  word,  the  plaintiff 
would  still  have  the  right  to  object  to  the  whole  of  the  southerly 
boundary  of  the  deed,  because  it  is  expressed  "  by  the  northerly  line  of 
(contemplated)  Field  street,"  instead  of  southerly  by  Field  street,  as 
expressed  in  the  bond,  whether  she  raised  the  objection  before  action 
brought  on  the  completion  of  the  evidence,  at  the  trial  and  before  argu- 
ment to  the  jury ;  that  she  was  not  bound  to  accept  a  deed  bounding 
on  the  northerly  line  of  a  street  instead  of  by  a  street ;  that  to  make  a 
waiver  of  a  defect  valid,  the  jury  must  be  satisfied  that  it  was  made 
understanding^  by,  and  was  so  understood  by  the  parties.  If  such  a 
defect  in  the  boundary  is  not  such  as  an  unskilled  person  would  ordi- 
narily understand,  the  defendant  has  no  right  to  infer  that  it  was 
waived  by  silence,  unless  from  all  the  circumstances  the  defendant  had 
,a  right  to  infer  such  a  waiver ;  that  if  she  had  received  the  deed  with 
"  contemplated "  stricken  out  and  was  ignorant  of  the  distinction 
between  bounding  on  the  line,  instead  of  by  the  street,  she  still  would 
have  a  remedy  on  his  bond  for  failure  to  bound  the  premises,  as  stipu- 
lated therein.', 

The  court  instructed  the  jury,  among  other  things,  that  there  was 
a  variance  between  the  land  called  for  by  the  bond  and  the  land 
described  in  the  deed,  which  consisted  in  excluding  from  the  land 
called  for  by  the  bond  that  portion  which  was  in  the  street.  It  was 
not  such  a  deed  as  the  plaintiff  was  entitled  to  receive  in  that  respect, 
but  that  the  defendant  says  that  the  plaintiff  has  not  the  right  to  insist 
upon  the  objection,  because  she  waived  it  when  the  deed  was  tendered; 
and  that  the  question  was  whether  the  jury  were  satisfied  upon  the 
evidence  that  the  plaintiff  waived  that  objection  to  the  deed. 

After  retiring  to  consider  the  verdict,  tne  jury  returned  for  further 
instructions,  and  the  court  instructed  them,  among  other  things,  that, 
for  the  purposes  of  this  case,  if  the  plaintiff  was  willing  to  take  the 
deed,  notwithstanding  the  variance,  but  insisted  upon  a  change  in  other 
respects,  namely,  as  to  the  word  "  contemplated,  whether  she  knew 
there  was  a  variance  or  not  in  this  case  would  be  immaterial ;  that, 
"if  she  was  willing  there,  to  take  that  deed  and  made  no  other  objection 
to  it,  except  that  it  was  '  contemplated,'  —  the  word  i  contemplated ' 
was  there — when  it  ought  not  to  have  been,  or  by  her  language 
intended  and  calculated  to  give  the  plaintiff  the  idea  that  she  would 
ake  the  deed,  if  she  would  change  it  as  to  c  contemplated '  and  make 
no  trouble  about  this,  then  she  cannot  now  insist  that  the  'deed  was 
wrong  in  that  particular."  The  jury  returned  a  verdict  for  the  defend- 
ant, and  the  plaintiff  alleged  exceptions  to  rulings  and  refusals  to  rule 
of  the  presiding  justice. 

J.  Broum,  for  plaintiff.    H.  K.  Braley  and  M.  Q.  B.  /Swift,  for 
defendant. 
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Field,  J.  The  waiver  set  up  is  not  of  a  condition  precedent  or  of  the 
time,  place  or  manner  of  the  performance  of  a  contract ;  if  it  can  be 
called  a  waiver  at  all,  it  is  a  waiver  of  the  right  to  require  a  convey- 
ance of  all  the  land  which  the  defendant,  by  the  bond,  was  bound  to 
convey.  If  the  plaintiff  had  accepted  the  deed  teudered,  it  would 
have  been  a  question  for  the  jury  whether  6he  thereby  waived  a  claim 
for  damages  occasioned  by  the  failure  of  the  defendant  to  convey  all 
of  the  land  described  in  the  bond,  and  the  knowledge  or  ignorance  of 
the  plaintiff,  when  she  accepted  tbe  deed,  of  the  defect  in  the  descrip- 
tion of  the  land  would  be  material  upon  the  question  of  waiver.  There 
are,  indeed,  acts  to  which  the  law  affixes  a  specific  effect,  independently 
of  the  intention  of  the  parties,  but  the  acts  of  the  parties  in  this  case 
are  not  of  that  character.  Fox  v.  Harding r,  7  Cush.  516  ;  Taylor  v. 
Cole,  111  Mass.  363 ;  Moulton  v.  McOwen,  103  id.  587 ;  Palmer  v. 
Sawyer,  114  id.  1.  The  plaintiff  did  not  accept  the  deed,  and  the 
defense  is,  that  although  the  defendant  did  not  offer  to  perform  his 
contract  according  to  its  terms,  yet  the  plaintiff  waived  the  defect  in 
the  offer  which  was  made.  As  the  defect  relates  to  the  quantity  of 
land  to  be  conveyed,  the  defense  is,  in  effect,  that  the  plaintiff  agreed 
to  accept  a  substituted  performance  for  that  which  the  contract 
required,  and  that  the  defendant  offered  to  perform  the  contract  accord- 
ing to  the  new  agreement,  or  if  put  on  the  ground  of  waiver,  that  the 
plaintiff  intentionally  relinquished  to  the  defendant  a  right  to  require 
a  conveyance  of  the  land  to  the  center  line  of  Field  street.  It  may  be 
assnmecl  that  in  this  Commonwealth  in  an  action  upon  a  contract  under 
seal,  which  is  executory  upon  both  sides,  the  defendant  may  show  in 
defense,  that  before  any  part  of  the  contract  has  been  executed,  and 
before  a  breach,  the  parties  have  agreed  to  vary  its  terms,  and  that 
the  defendant  offered  to  perform  the  contract  as  thus  varied.  Rogers  v. 
Rogers^  139  Mass.  440.  But  whether  the  defense  is  put  upon  the 
ground  of  waiver,  or  of  a  new  agreement,  it  is  necessary  to  show  an 
assent  to  the  change  on  the  part  01  the  plaintiff. 

In  Earl  of  Darnley  &  Proprietors  of  London  v.  Chatham  dk  Dover 
Ry.9  L.  R.,  2  H.  of  L.  43,  it  is  said  Dy  Lord  Chelmsford,  on  p.  57, 
that  "  a  waiver  must  be  an  intentional  act  with  knowledge,"  and  by 
Lord  Cranworth,  on  p.  60,  that  "  when  parties,  who  have  bound  them- 
selves by  a  written  agreement,  depart  from  what  has  been  agreed  on  in 
writing,  and  adopt  some  other  line  of  conduct,  it  is  incumbent  on  the 
party  insisting  on  and  endeavoring  to  enforce  a  substituted  verbal 
agreement  to  show  not  merely  what  Tie  understood  to  be  the  new  terms, 
on  which  the  parties  were  proceeding,  but  also  that  the  other  party  had 
the  same  understanding  ;  that  both  parties  were  proceeding  on  a  new 
agreement,  the  terms  of  which  both  understood."  In  such  a  case  as 
the  present,  knowledge  on  the  part  of  the  plaintiff  of  the  form  in  which 
the  deed  and  bond  were  written,  if  she  was  ignorant  of  the  legal  effect 
of  the  language,  would  not  be  conclusive  against  her  right  of  action, 
even  if  she  had  been  willing  to  accept  the  deed  tendered,  and  had 
60  declared,  but  for  an  objection  which  should  be  held  to  have 
been  groundless.  A  mistake  in  the  legal  effect  of  the  words  in  a  deed, 
if  it  were  mutual,  or  if  the  words  were  used  by  accident  or  by  fraud 
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on  the  part  of  the  defendant,  would  be  corrected  in  equity.  Cane* 
v.  Marcy,  13  Gray,  373,  377 ;  Stockbridge  Iron  Co.  v.  Hudson  lr< 
Co.,  107  Mass.  290,  319.    See  Watson  v.   Watson,  128  id.  152. 

In  Dresel  v.  Jordan,  104  Mass.  407,  the  fact  that  the  deeds  we 
upon  condition  that  the  Cabot  mortgage  should  be  paid  by  the  grant* 
and  the  difference  in  legal  effect  between  a  grant  upon  such  aconditi 
and  a  grant  subject  to  a  mortgage,  which  the  grantee  assumed,  was  w 
known  to  the  defendant's  attorneys,  and  the  objection  to  the  deeds 
this  ground  had  been  considered  by  them,  and  was  held  to  have  be 
in  fact  waived. 

In  Oerrish  v.  Norris,  9  Cush.  167,  the  justice  at  the  time  did  r 
rule  that  the  defendant,  "  by  not  taking  the  objection  to  the  deed  at  t 
time  it  was  tendered,  which  he  now  raises,"  waived  the  objection,  I 
submitted  the  question  of  waiver  to  the  jury.  The  statement,  howev 
in  the  first  paragraph  of  the  opinion  is  too  broad,  if  applied  to  st 
stantial  changes  in  contract,  and  seems  to  have  misled  the  presiding  ji 
tice  in  the  case  at  bar.  It  does  not  appear  in  the  case  at  bar  that  t 
deed  was  noticed  by  the  plaintiff,  or  that  the  effect  of  the  language  m 
was  discussed  or  considered  by  the  parties;  the  dispute  was  wholly  up 
another  matter,  and  the  instructions  of  the  court  were  in  effect  that 
the  plaintiff  was  willing  to  accept  the  deed,  if  the  word  "  contemplate* 
was  stricken  out,  she  waived  the  substantial  mistake  in  the  boundary 
the  land,  whether  she  knew  of  it  or  not.  We  think  that  this  rulino 
erroneous.  The  jury  could  not  properly  find  that  the  plaintiff  waiv 
this  defect  in  the  deed  unless  they  found  she  knew  of  it,  and  assent 
to  the  change  in  the  boundary.  The  assent  need  not  be  expressed 
terms,  but  it  must  be  found  to  have  existed  as  a  fact.  No  question 
estoppel,  as  distinguished  from  waiver,  arises  in  these  exceptions,  a 
we  are  not  called  upon  to  decide  whether,  if  the  defendant  intended 
deliver  a  deed  in  conformity  with  the  bond,  and  the  mistake  was  r 

Sointed  out  or  known  to  him  until  the  trial,  he  might  then  have  ti 
ered  a  sufficient  deed,  and  under  an  amendment  of  his  pleadings  ha 
proved  these  facts  in  mitigation  of  damages.  As  the  other  questic 
stated  in  the  exceptions  may  not  arise  upon  a  new  trial,  we  have  i 
Considered  them. 

For  the  reasons  given,  a  majority  of  the  court  are  of  opinion  that  t 
exceptions  must  be  sustained. 
Exceptions  sustained. 

Commonwealth  v.  Kenneson. 

January  10,  1887. 

Adulterated  Milk  —  Complaint — Evidence. 

The  provision  of  the  statute  in  regard  to  the  adulteration  of  milk  which  fi: 
a  different  standard  for  May  and  June  from  that  of  the  rest  of  the  year,  rela 
to  the  time  the  milk  was  sold  or  kept  for  sale,  and  not  to  the  time  when  it  * 
obtained  from  the  cow. 

In  a  complaint  alleging  that  the  defendant  on  the  first  of  July  had  in  his  p 
session  milk  containing  less  than  thirteen  per  cent  of  milk  solids,  etc.,  it  is  i 
necessary  to  negative  the  exception  of  the  months  of  May  and  June. 

The  provisions  of  the  statute  of  1886  —  chap.  318  —  contain  all  the  provisic 
which  were  intended  to  be  in  force  after  its  passage  concerning  the  taking 
samples  of  milk,  the  analysis  of  them,  and  the  use  of  the  analysis  in  eviden 
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Complaint  to  the  municipal  court  of  the  South  Boston  district,  under 
section  2,  chapter  318  of  the  acts  of  1886,  alleging  that  on  the  1st  day 
of  July,  1886,  the  defendant  "  did  have  in  his  possession  a  certain  quan- 
tity, that  is  to  say,  one  pint  of  milk,  not  of  good  standard  quality  ;  that 
is  to  say,  milk  containing  less  than  thirteen  percent  of  milk  solids,  with 
intent,  etc.,  to  sell  the  same." 

At  the  trial  in  the  superior  court,  before  the  jury  was  impaneled,  the 
defendant  moved  to  quash  the  complaint  for  the  following  reasons : 

(1)  Because  it  is  not  alleged  or  set  forth  in  said  complaint  that  the 
milk,  said  to  have  been  kept  for  sale  contrary  to  law,  was  not  milk  of 
the  month  of  May  and  J  une,  during  which  time  a  different  standard  is 
fixed  by  law. 

(2)  Because  that  portion  of  section  2,  chapter  318  of  the  acts  of 
1886,  upon  which  this  complaint  is  founded,  purporting  to  amend  sec- 
tion 9,  chapter  57  of  Public  Statutes,  is  inoperative,  inasmuch  as  sec- 
tion 9,  chapter  57  of  Public  Statutes,  was  itself  repealed  by  section  6 
of  chapter  352  of  the  acts  of  1885.  A  repealed  statute  cannot  be  the 
sobject  of  amendment  or  repeal. 

The  court  overruled  the  motion  and  the  defendant  excepted. 

Upon  the  trial,  to  show  that  the  milk  contained  less  than  thirteen 
per  cent  of  milk  solids,  the  government  offered  in  evidence  the  analysis 
which  the  milk-inspector  caused  to  be  made  of  a  sample  of  milk  taken 
from  the  defendant's  milk-wagon  in  Boston,  July  1,  1886 ;  but  it 
appeared  that  the  chemist  did  not  reserve  a  portion  of  the  sample  for 
the  defendant,  as  provided  in  acts  1884  —  chap.  210,  §  4  —  until  about 
two  hours  after  commencing  the  analysis,  though  he  did  reserve  and 
seal  such  portion  before  completing  the  analysis,  and  the  defendant 
subsequently  received  the  same. 

It  appeared  that  the  inspector,  at  the  time  of  taking  a  sample  of  milk  for 
analysis  from  the  defendant's  carriage,  did,  at  the  request  of  the  defend- 
ant, seal  up  and  deliver  to  the  defendant,  from  whose  possession  the 
sample  was  taken,  taking  a  receipt  therefor  as  provided  in  acts  1886  — 
chap.  318,  §  1.  No  analysis  was  made  of  the  portion  aforesaid.  Upon 
this,  the  defendant  objected  that  evidence  of  the  analysis  was  inadmis- 
sible. The  court  admitted  the  evidence  and  the  defendant  excepted. 
The  jury  returned  a  verdict  of  guilty. 

3.  N.  Shepard,  assistant  attorney-general,  for  Commonwealth.  J". 
A.  McGeough,  for  defendant. 

Field,  J.  The  offense  of  selling  or  of  having  in  one's  possession, 
with  intent  to  sell,  milk  "  not  of  good  standard  quality  "  was  created  by 
stat.  1886  —  chap.  318,  §  2.  The  quality  required  by  the  statute  for 
the  months  of  may  and  June  is  differeut  from  that  for  the  rest  of  the 
year,  but  this  distinction  relates  to  the  time  when  the  milk  is  sold  or 
kept  in  possession  with  intent  to  sell  and  not  to  the  time  when  the  milk 
is  obtained  from  the  cow.  As  this  complaint  alleges  that  on  the  first 
day  of  July  the  defendant  had  in  his  possession  "  one  pint  of  milk  not 
of  good  standard  quality,  that  is  to  say,  milk  containing  less  than  thir- 
teen per  cent  of  milk  solids,  with  intent  then  and  there  unlawfully  to 
sell  the  same  within  the  Commonwealth,"  it  charges  an  offense  within 
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the  statute.  It  is  not  necessary,  in  the  complaint,  to  negative  the 
exception  of  the  months  of  May  and  June,  because  the  allegation  of 
time  in  the  complaint  is  material  and,  of  itself,  excludes  the  months  of 
May  and  June. 

The  defendant  contends  that  statute  of  1886,  chapter  318,  section  2,  is 
inoperative,  because  it  purports  to  be  an  amendment  of  Public  Statutes, 
chapter  57,  sections  5  and  9,  and  he  says,  that  said  section  9  was  repealed 
by  statutes  1885,  chanter  352,  section  6,  and  the  argument  is  that  an 
amendment  of  a  repealed  statute  is  a  nullity.  By  statutes  1885,  chap- 
ter 352,  section  6,  "  Section  nine  of  chapter  fifty-seven  of  the  Public 
Statutes,  is  hereby  amended  so  as  to  read  as  follows,"  etc.,  and  by  stat- 
utes 1886,  chapter  318,  section  2,  "  Section  nine  of  chapter  fifty-seven 
of  the  Public  Statutes  is  hereby  amended  so  as  to  read  as  follows,"  etc, 
and  in  each  case  there  follows  a  sentence  which  covers  the  whole  sub- 
ject of  the  original  section,  and  may  well  be  held  to  have  impliedly 
repealed  the  preceding  provisions.     The  intention  of  the  legislature  is 

1>lain,  that  after  Statutes  1885,  chapter  352,  took  effect,  instead  of  Pub- 
ic Statutes,  chapter  57,  section  9,  the  sixth  section  of  chapter  352, 
statutes  1885,  should  be  in  force,  and  that  after  Statutes  18S6,  chapter 
318,  took  effect,  section  2  of  this  statute  should  be  in  force  instead  of 
section  6,  chapter  352,  statutes  1885.  The  sections  in  each  statute 
are  complete  in  themselves,  and,  being  substitutes  for  each  other,  stand 
like  independent  enactments. 

The  remaining  exception  is  to  the  admission  of  evidence  of  the 
analysis  of  the  milk.  The  objection  is,  that  "  the  chemist  did  not 
reserve  a  portion  of  the  sample  for  the  defendant  as  provided  in 
acts  of  1884 — chap.  310,  §  4 —  until  about  two  hours  after  commencing 
the  analysis."  The  inspector,  at  the  time  he  took  the  sample,  delivered 
to  the  defendant  a  portion  of  the  sample  taken  in  accordance  with  the 
statute  of  1886  —  chap.  318,  §§  1  and  3.  We  are  of  opinion  that  the 
statute  of  1884 — chap.  310,  §  4 — is  impliedly  repealed  by  the  statute 
of  1886  —  chap.  318.  The  Public  Statutes,  chapter  57,  section  2,  pro- 
vided for  the  taking  of  specimens  of  milk,  the  analysis  of  the  milk,  and 
that  a  certificate  of  the  result,  sworn  to  by  the  analyst,  should  be  admis- 
sible as  evidence,  but  it  did  not  require  that  any  portion  of  the  sample 
of  milk  taken  should  be  delivered  to  the  person  from  whom  it  was 
taken.  This  section  of  the  Public  Statutes  was  amended  by  the  statute 
of  1884  —  chap.  310,  §  3  —  which  was  intended  as  a  substitute  for  the 
section  amended,  and  the  section  4  of  this  statute  required  the  person 
making  the  analysis,  before  commencing  it,  to  reserve  a  portion  of  the 
sample  which  should  be  sealed  ;  and  if  a  complaint  was  made,  should, 
upon  application,  be  delivered  to  the  defendant  or  his  attorney.  The 
statute  did  not  declare  what  the  consequence  would  be  if  this  was  not 
done.  Section  2  of  chapter  57 — Pub.  Stats.  —  was  again  amended  by 
the  statute  of  1885  —  chap.  352,  §4  —  which  was  intended  as  a  sub- 
stitute for  section  3  —  chap.  310,  Stats.  1884 — and  was  again 
amended  by  the  statute  of  1886  —  chap.  318,  §  1  —  which  was  intended 
as  a  substitute  for  said  section  3,  and  the  last  amendment  provides  that 
at  the  time  the  sample  is  taken,  if  the  person  taking  the  sample  of  milk 
be  requested  so  to  do,  "a  portion  of  each  sample  as  taken"  shall 
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be  sealed  and  delivered  to  the  owner  or  person  from  whose  possession 
e  same  is  taken ; "  and  section  3  of  the  same  statute  provides  that  if 
e  inspector  or  collector,  after  being  requested,  refuses  or  neglects  to 
il  up  and  deliver  a  portion  of  the  sample  taken  to  the  owner  or  per- 
il from  whose  possession  the  sample  is  taken,  "  no  evidence  shall  be 
reived  in  any  court  of  the  results  of  the  analysis,"  etc. 
We  think  that  the  provisions  we  have  cited  from  the  statute  of  1886 
chap.  318  —  were  intended  to  be  a  substitute  for  the  provisions  of 
e  statute  of  1884—  chap.  310,  §  4  — and  that  the  statute  of  1886  — 
ap.  318  —  contains  all  the  provisions  which  were  intended  to  be  in 
rce  after  its  passage,  concerning  the  taking  of  samples  of  milk,  the 
alysis  of  them  and  the  use  of  the  results  of  the  analysis  as  evidence. 
Exceptions  overruled. 


Morlet  v.  Chase. 

January  10,  1887. 

iht  of  Private  Individual  to  Akrest  Without  a  Warrant  —  Action  fob 
an  Assault  —  Question  op  Fact. 

diction  of  tort  for  an  assault. 

it  the  trial  in  the  superior  court,  it  appeared  that  on  May  27,  1884, 
about  half-past  one  o  clock,  p.  m.,  a  constable  attached,  on  civil  pro- 
s,  certain  personal  property  of  the  defendant  in  the  defendant's  bake- 
>p,  and  deputed  the  plaintiff  as  keeper  thereof  in  said  shop.  The 
Pendant's  daughter,  sixteen  years  of  age,  was  attending  said  shop  at  the 
le,  and  in  hafi  an  hour  another  older  girl  employed  in  said  shop  came 
and  remained  there.  The  evidence  was  conflicting  as  to  whether 
\  girls,  or  either  of  them,  were  informed  or  knew  that  an  attachment 
1  been  made,  or  as  to  the  authority,  object  or  purpose  of  the  consta- 
i  or  keeper,  the  girls  denying  having  had  any  such  information  or 
owledge,  and  the  constable  and  plaintiff  testifying  that  they  fully 
brmed  said  girls  of  the  attachment,  and  showed  to  them  the  depu- 
ion  paper.  It  further  appeared  that  at  about  half-past  four  o'clock, 
if.,  the  defendant  came  into  his  shop  and  found  tnere  the  plaintiff 
i  said  girls.  The  defendant  offered  evidence  tending  to  prove  that 
then  had  no  knowledge  or  information  as  to  the  attachment  or  the 
;hority  of  the  plaintiff;  and  immediately  upon  his  coming  into  his 
>p,  his  daughter  said  to  him,  "  Papa,  this  man  has  taken  money  from 
i  drawer,  and  has  pushed  me ;"  the  daughter  also  so  testified.  That 
Teupon  the  defendant  told  the  plaintiff  to  restore  the  money ;  that 
\  plaintiff  made  no  reply ;  that  then  the  defendant  seized  the  plain- 
!,  pnshed  him  against  the  partition  and  held  him  there  some  minutes 
til  a  policeman  came  in  and  took  the  plaintiff  away  from  the  shop  ; 
it  the  plaintiff  made  no  statement,  nor  gave  any  information  as  to 
>  attachment,  or  his  authority,  and  that  the  defendant  neither  knew 
suspected  either. 

rhe  plaintiff  offered  evidence  tending  to  prove  that,  immediately 
on  the  defendant  entering  the  shop,  the  plaintiff  fully  informed  him  of 
j  attachment,  and  his  authority  as  keeper,  and  that  the  defendant 
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fully  understood  both,  before  making  the  assault  complained  of. 
also  described  the  assault  as  very  violent  and  unreasonable. 

Among  other  appropriate  instructions,  the  court,  in  substance,  n 
and  instructed  the  jury  that  the  plaintiff,  being  rightfully  in  said  si 
and  his  doings  there  being  legal,  the  defendant,  not  being  au  off 
had  no  right  to  arrest  or  lay  violent  hands  on  him,  even  though 
defendant  had  reasonable  cause  to  believe  that  the  plaintiff  had  c 
mitted  a  felony,  unless,  by  some  fault  or  improper  omission  on 
plaintiff's  part,  the  plaintiff  contributed  to  induce  such  belief;  and 
the  defendant,  if  he  was  led  to  believe  that  the  plaintiff  had  wrongi 
taken  money  from  his  drawer,  by  the  conduct  of  the  plaintiff  and 
failure  to  notify  the  defendant  of  his  business  in  his  shop,  woul< 
justified  in  forcibly  restraining  the  plaintiff,  and  endeavoring  to  ob 
the  money  which  he  believed  had  been  wrongfully  taken  from 
drawer,  although  in  fact  no  money  had  been  wrongfully  taken  tl 
from,  and  that  in  determining  whether  or  not  the  defendant  believed 
the  plaintiff  had  wrongfully  taken  money  from  the  drawer,  the 
were  to  take  into  consideration  all  the  circumstances  bearing  upon 
conduct  of  both  the  plaintiff  and  the  defendant  upon  that  occas 
and  at  the  close  of  the  charge,  the  defendant  requested  the  c 
further  to  rule  and  instruct  the  jury  that  if  the  Chase  girl  notified 
father,  as  testified  to  by  her,  in  the  hearing  of  the  plaintiff,  and 
plaintiff,  with  the  opportunity  so  to  do,  neglected  to  explain  to 
defendant,  such  neglect  may  have  justified  the  defendant  in  arree 
him. 

The  court  permitted  the  defendant  to  make  said  request  at  that  t 
and  then  refused  it,  and  permitted  the  defendant  to  except  to  i 
refusal,  and,  in  making  6aid  refusal,  the  court  said  that  he  should 
mit  the  case  to  the  jury  upou  the  instructions  already  given. 
jury  returned  a  verdict  in  favor  of  the  plaintiff,  and  defendant  alii 
exceptions. 

JP.  B.  Ri&rnan,  for  plaintiff.      W.  S.  Stearns  and  J,  H,  Butler 
defendant. 

Field,  J.  In  Rohan  v.  Sawin,  5  Cush.  281-235,  it  is  said  in  r» 
ence  to  felonies,  that  "as  to  the  right  appertaining  to  private  i 
viduals  to  arrest  without  a  warrant,  it  is  a  much  more  restri 
authority,  and  is  confined  to  cases  of  the  actual  guilt  of  the  p 
arrested ;  and  the  arrest  can  only  be  justified  by  proving  such  gu 
See  Commonwealth  v.  Carey,  12  Cush.  246-251.  The  rule  by  $ 
other  courts  has  been  stated  to  be  that  a  private  person  can  < 
justify  for  an  arrest  without  a  warrant  on  suspicion  of  felony,  by  p 
mg  that  a  felony  had  actually  been  committed,  and  that  he 
probable  cause  for  believing  that  the  person  arrested  was  the  pe 
who  committed  it.  Allen  v.  Wright,  8  C.  &  P.  522;  Rend 
McGregor,  32  N".  J.  Law,  70;  Brockaway  v.  Crawford,  3  Jone* 
(N.  C.)  433 ;  Halley  v.  Mix,  3  Wend.  350 ;  Tea-garden  v.  Graham 
Ind.  422.  Under  either  view  of  the  law  the  instructions  given  ^ 
sufficiently  favorable  to  the  defendant.  If  no  felony  had  been  c 
nutted,  it  is  difficult  to  see  what  defense  the  defendant  had. 
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squest  was  for  a  ruling  upon  the  effect  of  specific  testimony,  when 
lere  was  other  evidence  relevant  to  the  same  point,  and  the  instruc- 
ts given  covered  the  whole  subject,  and  the  request  omits  the 
fiportant  qualification  that  the  defendant  must  have  believed,  from 
hat  the  Chase  girl  told  him,  that  the  plaintiff  had  wrongfully  taken 
oney  from  the  drawer.  It  was  rightly  refused. 
Exceptions  overruled.  • 


Osgood  v.  Stevenson. 

January  10,  1887. 
ntract — Alteration  op. 

An  action  cannot  be  maintained  upon  a  written  contract  which  has  been  mate- 
rially altered,  without  the  defendant's  consent,  after  being  signed  by  him. 

Action  of  contract.  The  contract  declared  on  was  partly  printed 
d  partly  written.  It  wTas  addressed  to  James  R.  Osgood  &  Co.,  and 
;ned  by  the  defendant.  The  following  are  the  material  parts  thereof, 
b  portions  in  italic  being  those  in  writing  : 

Boston,  Mass.,  July  3,  1880. 
Please  register  my  name  as  a  subscriber  for  one  copy  of  the  Memorial 
istory  of  Boston,  bound  in  cloth,  at  $6.25  per  volume,  which  / 
reby  agree  to  receive  of  James  R.  Osgood  &  Co.,  their  agent  or 
igns,  and  to  pay  the  price  per  volume  indicated  above,  upon  the 
livery  to  me  of  each  and  every  volume.  "  Each  copy  of  the  history 
ing  complete  in  four  volumes."  It  is  understood  that  any  arrange- 
mt  with  the  canvasser  other  than  the  above  must  be  made  in  writing 
i  agreed  to  by  the  signature  of  the  publishers. 

At  the  trial  in  the  superior  court  the  defendant  testified  that  all  of 
j  written  portions  of  the  contract  had  been  inserted  without  his 
Dwledge  or  consent  after  he  had  signed  the  blank  form.  The  plain- 
b,  in  rebuttal,  called  the  canvasser, who  testified  that  all  the  blanks  were 
ed  before  the  signing  by  the  defendant.  The  court  instructed  the 
y  that  if  any  material  alteration  was  made  in  the  contract  after  it 
s  signed  by  the  defendant  and  delivered  to  the  plaintiffs  agents, 
;hout  the  consent  of  the  defendant,  it  would  make  the  contract  void  ; 
lif  the  word  "cloth"  and  the  figures  "$6.25"  were  written  after 
\  contract  was  signed  by  the  defendant,  without  his  consent,  by  the 
intiffs  or  their  agents,  the  alteration  was  a  material  one  ana  the 
intiffs  could  not  recover  upon  such  a  contract.  The  verdict  was  for 
\  defendant  and  the  plaintiffs  alleged  exceptions. 
L  E.  Butler,  for  plaintiffs.  D.  B.  Gove  &  Sons,  for  defendant. 
Field,  J.  If  the  contract,  after  the  defendant  signed  and  delivered 
was  materially  altered,  without  his  authority,  the  contract  thus 
ared  was  not  made  by  the  defendant.  The  insertion  of  the  word 
loth,"  and  of  the  figures  "  $6.25,"  was  plainly  a  material  alteration, 
e  plaintiffs  declare  upon  a  contract,  which  the  jury  have  found  to 
re  been  materially  altered,  without  the  defendant's  consent,  and  it  is, 
jrefore,  not  the  defendant's  contract. 
Exceptions  overruled. 
Vol.  IX. -69 
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January  10,  1887. 

Abatement  —  Pendency  op  Another  Action  for  Same  Claim  — Assignm 
If  the  pendency  of  another  action  for  the  same  cause  of  action  in  anothei 
can  be  pleaded  at  all,  it  can  only  be  pleaded  iu  abatement. 

If  a  suit  is  begun  by  a  plaintiff  while  aa  assignment  to  a  third  party  < 
claim  sued  upon  is  still  in  force,  and  without  the  authority  of  the  assign i 
assignee  may  subsequently  ratify  the  bringing  of  the  suit,  and  if  he  re-assi 
chose  in  action  to  the  plaintiff,  the  plaintiff  may  thereafter  prosecute  the  a 
his  own  benefit. 

Action  of  tort,  for  the  conversion  of  a  lot  of  whisky.  The  ai 
denied  the  conversion,  and  that  the  whisky  was  the  property  o 
plaintiff ;  alleged  an  assignment  of  the  plaintiffs  claim  to  one  Vt 
veer,  and  the  bringing  of  a  suit  thereon  in  New  York  by  said  Va 
veer,  where  the  defendant  resided  ;  and  further  alleged  that  the  w 
belonged  to  one  Mrs.  Reilly,  of  Boston,  and  was  sold  by  dne  proc 
law  against  her.  It  was  admitted  that  the  whisky  was  sold  in  bo 
the  defendant  to  one  E.  J.  Reilly,  husband  of  the  aforesaid  Mrs.  I 
subject  to  the  payment  of  the  government  tax  thereon.  Reilly  su: 
the  whisky  to  remain  in  bond,  and  while  it  was  so  in  bond,  and  tr 
unpaid,  said  Reilly  died,  and  the  plaintiff  was  appointed  adminis 
upon  his  estate. 

At  the  trial  in  the  superior  court  it  appeared  that  in  Septe 
1883,  the  defendant  received,  in  New  York,  a  letter  signed  by  the 
tiff,  dated  Boston,  September  27,  1883,  asking  for  information 
the  time  expired  for  withdrawing  the  whisky  sold  to  E.  J.  Reillv 
stating  that  "the  widow  of  said  Reilly  would  like  to  sell  it, 
could,  there,  but  if  she  cannot,  then  the  government  tax  will  b 
warded  to  you,  with  charges,"  etc.;  that  the  defendant  thereupon 
the  government  tax  on  said  whisky,  which  the  plaintiff  repaid,  ar 
defendant  gave  the  plaintiff  a  receipt  dated  Boston,  October  4,  18 
which  it  was  stated  that  he  had  received  from  the  plaintiff,  ad 
trator  of  E.  J.  Reilly,  the  amount  of  the  tax  advanced  on  the  w 
"held  by  us  for  Mrs.  E.  J.  Reilly."  The  plaintiff  then  gave  an 
to  the  defendant,  indorsed  upon  the  back  of  the  warehouse  certi 
relating  to  the  whisky  as  follows:  "  Please  forward  within  whw 
me  for  account  of  Mrs.  E.  J.  Reilly." 

The  plaintiff  testified  that  he  signed  these  papers  at  the  requ 
the  defendant's  agent;  that  he  glanced  at  them  and  thought  every 
was  all  straight ;  that  Mrs.  Reilly  had  in  fact  nothing  to  do  wit 
whisky.  The  plaintiff  contended  that  he  did  not  authorize  the  w 
of  the  above  letter,  and  that  he  did  not  notice  the  statement  i 
receipt  concerning  Mrs.  Reilly,  nor  the  direction  to  ship  the  whis] 
the  account  of  Mrs.  Reilly,  admitting  that  he  directed  the  writing 
certain  letter  relating  to  whisky  by  the  scrivener,  who  wrote  the  | 
letter,  but  denied  that  he  authorized  the  statements  therein  eon  I 
concerning  Mrs.  Reilly. 

The  defendant  testified  that  Mrs.  Reilly  owed  him  a  certain 
and  relying  upon  the  statements  above  mentioned,  and  believing 
the  above  statements  that  Mrs.  Reilly  was  the  owner  of  the  whist 


Digitized  by 


Google 


a66.] 


Moore  v.  Spiegel. 


547 


used  the  same  to  be  attached  by  due  process  of  law,  and  sold  in  satis- 
jtion  of  said  debt,  which  was  the  conversion  relied  upon.  The 
fendant  asked  the  presiding  judge  to  rule  that,  if  the  plaintiff  directed 
e  writing  of  the  above  letter  as  it  was  written,  knowingly  received 
2  above  receipt  withont  objection,  and  signed  said  order  for  delivery, 
th  full  knowledge  of  its  contents,  and  without  objection  thereto  or 
planation  thereof,  and  the  defendant  in  good  faith,  relying  upon  said 
tements,  honestly  believed  that  the  said  whisky  had  become  the 
^perty  of  the  said  Mrs.  Reilly,  and  acting  upon  such  belief,  attached 
A  sola  the  same  as  her  property,  tnat  the  defendant  could  set  up  such 
achment  and  sale  in  whole  or  in  partial  defense  to  this  action,  and 
it  the  plaintiff  was  estopped  from  denying  that  the  whisky  was  the 
>perty  of  Mrs.  Reilly  ;  but  the  presiding  judge  ruled  otherwise,  and 
tructed  the  jury  that  if  the  whisky  was  the  property  of  the  plaintiff 
the  time  of  the  alleged  conversion,  the  attachment  and  sale  in  the 
t  against  Mrs.  Reilly  was  no  defense  to  the  action,  and  that  the  plain- 
:  was  not  estopped  from  showing  that  the  whisky  was  at  said  time 
property,  as  said  administrator,  and  not  the  property  of  Mrs.  Reilly. 
rhe  defendant  offered  in  evidence  an  absolute  assignment  under  seal 
the  plaintiff  of  all  his  right,  title  and  interest  in  and  to  this  whisky, 
one  V  anderveer,  before  the  commencement  of  this  action,  upon  the 
;k  of  which  was  a  reassignment  from  said  Vanderveer  to  the  plain- 
;,  dated  several  months  after  the  commencement  of  this  action.  The 
siding  justice  ruled  that  this  was  no  defense  to  the  action,  and  the 
fendant  excepted. 

rhe  defendant  offered  evidence  tending  to  show  that,  before  the 
nmencement  of  this  action,  the  plaintiff  sold  and  assigned  the  claim 
w  in  suit,  and  all  his  interest  in  and  to  this  whisky,  to  the  said  Van- 
•veer ;  that  said  Vanderveer  brought  suit  upon  the  said  claim  in  New 
irk ;  that  said  sale  and  assignment  were  still  in  force  at  the  time  this 
t  was  brought ;  and  contended  that,  if  the  jury  should  be  satisfied 
these  facts,  and  that  the  plaiutiff  was  prosecuting  this  suit  for  his 
n  use  and  benefit  as  administrator,  and  not  for  the  use  and  benefit 
the  said  assignee,  that  he  could  not  recover.  But  the  presiding 
Ige,  at  the  request  df  the  defendant,  ruled  that  this  evidence  was 
material,  and,  if  believed  by  the  jury,  was  not  a  bar  to  the  action. 
riie  jury  found  a  verdict  for  the  plaintiff  for  the  full  value  of  the 
isky,  and  the  defendant  alleged  exceptions. 
$.  J.  Thomas,  for  plaintiff.  G.  A.  Torrey,  for  defendant 
Field,  J.  If  the  pendency  of  another  action  for  the  same  cause  of 
ion  in  another  State  can  be  pleaded  at  all,  it  can  only  be  pleaded  in 
ttement.  The  defendant  did  not  plead  this  in  abatement,  but  in  bar, 
1  the  substance  of  his  plea  in  bar  would  not  have  been  a  good  plea 
abatement.  Besides,  the  exceptions  do  not  show  that  the  suit  in 
iw  Fork  was  pending  when  this  suit  was  brought.  Newell  v.  New- 
S 10  Pick.  470  ;  Colt  v.  Partridge,  7  Mete.  570 ;  Merrill  v.  N.  & 
9.  Co.,  103  Mass.  245. 

[f  the  plaintiff  had  assigned  his  chose  in  action  to  Vanderveer, 
tnderveer  could  sue  in  this  Commonwealth  only  in  the  name  of  the 
intiff.     The  assignment  was  not  a  defense.     If  the  defendant  proved 
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an  assignment,  and  that  the  plaintiff  had  no  beneficial  interest  i 
cause  of  action,  and  that  the  bringing  of  the  suit,  or  its  prosed 
had  not  been  authorized  by  the  assignee,  the  action  might  have 
dismissed  on  motion,  but  it  is  doubtful  if  these  facts  could  be  pi 
in  bar,  because  they  are  not  an  answer  to  the  action  on  its  n 
although  they  show  a  reason  why  the  plaintiff  should  not  be  pern 
to  prosecute  the  action.  The  evidence  offered  by  the  defendant, ' 
was  rejected,  did  not  tend  to  prove  all  these  facts.  The  evi 
offered  by  the  defendant,  which  was  admitted,  showed  a  reassigi 
from  Yanderveer  to  the  plaintiff  made  after  the  commenceme 
this  suit.  If  the  suit  was  begun  by  the  plaintiff  while  the  assigi 
was  in  force  and  without  the  authority  of  the  assignee,  the  a& 
could  subsequently  ratify  the  bringing  of  the  suit,  and  if  he  reass 
the  chose  in  action  to  the  plaintiff,  the  plaintiff  could  thereafter 
cute  the  suit  for  his  own  benefit.  The  defendant  did  not  show  01 
to  show  that  the  suit  was  prosecuted  at  the  trial  by  one  who  h 
authority  to  prosecute  it. 

It  is  a  sufficient  answer  to  the  defendant's  contention,  cone* 
estoppel,  that  the  evidence  taken,  most  favorable  for  him,  dot 
tend  to  show  that  the  representations  that  the  whisky  belonged  tc 
Reilly,  were  made  by  the  plaintiff,  with  the  intention  of  inducin 
defendant  to  give  credit  to  Mrs.  Reilly,  or  to  attach  the  whisky 
property.  The  attachment  apparently  was  something  entirely  f< 
from  any  thing  which  the  plaintiff  contemplated,  or  which  the  d< 
ant  could  reasonably  suppose  he  had  in  mind,  and  there  is  no  evi 
that  the  defendant  gave  Mrs.  Reilly  credit  on  the  faith  of  these 
sentations.  The  instruction  requested  omits  these  elements  of  est 
Freeman  v.  Cooke,  2  Exch.  654;  Zuchtmann  v.  Roberts,  109  Mas 
Carr  v.  London  &  N.  W.  R.  R.  Co.,  L.  R.,  10  C.  P.  316 ;  Bn 
Virginia  Coal  &  Iron  Co.,  93  U.  S.  326. 

Exceptions  overruled. 


Mann  v.  Williams. 

January  10,  1887. 

Evidence — Memorandum  of  Purchase. 

Plaintiff  introduced  in  evidence  the  following  memorandum  of  purchase 
by  the  defendant:  "  I  have  bought  of  W.  J.  Mann,  two  hundred  shares  c 
of  the  Milton  Mining  and  Milling  Company,  at  $1.33  per  share,  payal 
deliverable,  buyer's  option,  sixty  days,  with  interest  at  the  rate  of  six  p 
per  annum."  Held,  that  the  paper  itself  was  evidence  of  the  existence 
company  named,  and  that  it  issued  the  stock  purchased  by  the  defendant. 

Action  of  contract  upon  written  memoranda,  executed  by  the  pi 
and  defendants  in  two  parts.     One  of  these  memoranda  was  as  foJ 

"  200  Shares.  Boston,  Nov.  10, 18 

"  I  have  bought  of  W.  J.  Mann  two  hundred  shares  of  the  stock 
Milton  Mining  and  Milling  Company,  at  one  and  thirty-three  on< 
dredths  dollars  per  share,  payable  and  deliverable,  buyer's  option, 
days,  with  interest  at  the  rate  of  six  percent  per  annum. 

"  F.  H,  Williams  &  C 
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The  second  memorandum  was  signed  by  the  plaintiff  and  differed  from 
tbat above  given  only  in  the  words :  "I  have  sold  F.  H.  Williams  & 
Co"  in  the  place  of  the  words  "  I  have  bought  of  W.  J.  Mann,"  as 
given  in  the  above  memorandum. 

At  the  trial  in  the  superior  court  the  plaintiff  proved  that  the  parties 
entered  into  the  agreement  as  set  forth  in  the  memoranda,  but  submitted 
no  evidence  as  to  the  organization  of  any  company,  corporation,  organiza- 
tion or  association  known  as  the  Milton  Mining  and  Milling  Company. 

After  the  plaintiff  had  rested  his  case,  the  defendant  requested  the 
following  rulings,  and  that  upon  the  evidence  verdict  must  be  entered 
for  the  defendant  for  the  reasons  : 

1.  That  no  evidence  other  than  the  certificates  of  stock  of  the  com- 
pany, purporting  to  be  duly  issued  and  the  original  contract  executed  by 
the  parties,  has  been  introduced  to  prove  the  existence  of  any  organiza- 
tion, corporation,  company  or  association  that  had  any  right  to  issue  the 
shares  of  stock  or  the  existence  of  the  subject-matter  of  this  contract,  the 
price  of  which  the  plaintiff  seeks  to  recover  in  this  action. 

2.  That  the  plaintiff  has  not  proven  that  any  corporation  or  organiza- 
tion was  ever  duly  and  legally  organized,  authorized  to  issue  certificates 
for  the  payment  of  which  this  action  was  brought. 

3.  That  the  plaintiff  has  not  shown  that  the  certificates  were  duly 
issned  by  any  corporation  or  association  legally  organized. 

The  court  refused  to  give  the  instructions  requested  by  the  defend- 
ants, to  which  the  defendants  excepted.  The  court  ruled  that  the 
making  of  this  contract  by  these  parties  recognized  the  existence  of 
this  corporation  and  the  subject-matter  of  this  contract,  and  no  other 
proof  ox  the  same  was  necessary.  The  jury  rendered  a  verdict  for  the 
plaintiff,  and  defendants  alleged  exceptions. 

W.  B.  French,  for  plaintiff.     O.  L.  Wenttoorth,  for  defendants. 

Field,  J.  The  memorandum  of  purchase  signed  by  the  defendants 
was  evidence  of  an  admission  by  them  that  there  was  a  "  Milton  Mining 
and  Milling  Company "  that  issued  what  were  called  by  the  parties 
shares  of  stock,  which  the  defendants  bought.  If  there  were  such 
shares,  the  objection  does  not  seem  to  have  been  taken  that  the  certifi- 
cates offered  were  not  genuine,  or  were  not  certificates  of  what  was 
generally  known  and  called  shares  of  stock  of  the  Milton  Mining  and 
Milling  Company,  or  were  not  wliat  was  intended  by  the  parties  to  the 
contract. 
Exceptions  overruled. 


I 


Washburn  v.  Tisdale., 

January  10,  1887. 

Mortgagor  and  Mortgagee — Foreclosure — Surplus — Insolvency. 

The  mortgagee  of  a  second  mortgage,  who  has  been  paid  a  part  of  the  mort- 
gage debt  out  of  a  surplus  arising  on  a  foreclosure  sale  under  the  first  mortgage, 
may  prove  the  balance  due  on  his  mortgage  before  the  insolvency  court  in  pro- 
ceedings in  insolvency  against  the  mortgagor. 

Appeal  by  the  assignee  of  the  estate  of  Duncan  S.  Elliott  in  insol- 
vency from  the  allowance  by  the  insolvency  court  for  Bristol  county  of 
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the  claim  of  the  plaintiff  against  said  insolvent  estate.  At  the  trial  in 
the  superior  court,  without  a  jury,  the  following  facts  appeared  :  July 
16,  1868,  the  insolvent  gave  a  mortgage,  containing  the  usual  power  of 
sale,  of  his  real  estate  to  the  Bristol  County  Savings  Bank  at  Taunton 
to  secure  his  promissory  note  of  even  date  for  §1,700.  On  July  8, 
1869,  said  Elliott  gave  a  second  mortgage  of  the  same  real  estate  to 
Charlotte  A.  Washburn,  the  plaintiff,  to  secure  her  note  of  even  date 
for  $1,300.  This  was  a  power  of  sale  mortgage,  and  in  the  clause  against 
incumbrances  excepted  the  prior  mortgage  to  the  said  bank.  February 
20,  1885,  a  petition  was  filed  by  a  creditor  in  the  insolvency  court  to 
have  Elliott  declared  an  insolvent  debtor.  March  18, 1885,  Elliott  was 
adjudged  insolvent  and  a  warrant  was  issued,  and  the  defendant  was 
duly  chosen  assignee.  The  bank  never  proved  its  claim  in  the  insol- 
vency court,  but  proceeded  under  the  power  of  sale  in  its  mortgage  and 
sold  the  property  for  the  sum  of  $2,150.  The  mortgage  to  the  bank 
contained  this  clause  in  the  power :  "  Rendering  the  surplus  of  the  pur- 
chase-money, if  any  there  be,  over  and  above  the  sum  and  interest  as 
aforesaid,  together  with  a  true  and  particular  account  of  said  sale,  and 
charges  to  the  said  Duncan  S.  Elliott,  the  grantor,  his  heirs,  executors, 
administrators  or  assigns." 

The  bank  accounted  with  Mrs.  Washburn  for  the  proceeds  of  the  sale, 
and,  after  deducting  its  claim  and  the  costs  and  charges  of  the  sale,  paid 
to  her  the  balance,  $337.43,  which  she  indorsed  on  her  note.  After 
the  payment  of  this  amount  to  her  she  presented  her  claim  for  the  bal- 
ance (|ue  on  the  note  to  this  court  in  insolvency  at  the  third  adjourned 
meeting  of  creditors,  which  court  allowed  the  same. 

Upon  the  conclusion  of  the  evidence  the  defendant  asked  the  court 
to  rule,  as  a  matter  of  law,  on  the  facts  in  evidence,  that  the  plaintiff 
was  not  entitled  to  have  her  claim  allowed.  The  court  so  ruled  and 
found  for  the  defendant,  and  the  plaintiff  alleged  exceptions. 

C.  A.  Meed  and  </.  H.  Dean,  for  plaintiff.  H.  K.  Braley>  for 
defendant. 

Field,  J.  The  first  mortgagee  rightfully  sold  the  mortgaged  land 
and  conveyed  it  to  the  purchaser.  The  plaintiff's  second  mortgage  was 
thereby  converted  into- an  equitable  lien  upon  the  proceeds  of  the  sale, 
after  tne  payment  of  the  amount  due,  under  the  first  mortgage.  The 
surplus,  which  amounted  to  $337.42,  was  rightfully  paid  tne  plaintiff. 
While  she  held  a  mortgage  upon  the  property  of  the  insolvent  debtor, 
she  must  proceed  in  accordance  with  r  ublic  Statutes,  chapter  157, 
section  28,  but  her  equitable  lien  upon  the  surplus  of  the  pro- 
ceeds of  the  sale,  while  it  was  in  the  hands  of  the  first  mortgagee,  was 
not,  we  think,  such  a  lien  as  is  described  in  that  section,  and  the  pro- 
visions in  the  section  for  a  sale  of  the  property  held  as  security,  or  the 
delivery  of  it  to  the  assignee,  are  not  applicable  to  an  equitable  right  to 
receive  or  to  recover  this  surplus.  She  nas  not  disposed  of  any  prop- 
erty of  the  debtor  on  which  she  held  security,  or  of  her  security,  in 
violation  of  that  section,  and  her  case  is  thus  distinguishable  from  Smith 
v.  Warner •,  133  Mass.  71.  She  could  not  prevent  the  first  mortgagee 
from  selling  the  land,  except  by  redeeming  it  from  the  first  mortgage, 
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and  it  was  not  her  duty  to  do  this.  She  was  not  required  to  prove  her 
claim  at  the  first  meeting  or  before  she  offered  it  for  proof,  and  then 
she  held  no  security.  Her  rights  must  be  determined  by  those  equit- 
able considerations  which  have  been  acted  upon  in  cases  not  within  the 
statute,  and  we  think  that  these  require  that  she  should  be  allowed  to 
prove  her  debt  after  deducting  what  she  has  received.  Wilson  v.  Bry- 
ant, 134  Mass.  291 ;  Franklin  County  Bank  v.  Greenfield  Bank,  138 
id.  515. 
Exceptions  sustained. 


Gardner  v.  Peaslee. 

January  10,  1887. 

Iff  80LYENCY  —  CO- DEFENDANTS. 

The  fact  that  the  plaintiffs  had  proved  their  claim,  for  which  the  action  was 
brought  on  the  proceedings  in  insolvency  against  the  estate  of  one  of  the  defend- 
ants, and  that,  upon  the  trial,  no  liability  was  established  against  such  defendant, 
will  not  affect  the  plaintiffs'  right  to  proceed  against  the  other  defendants. 

The  first  of  these  actions  was  brought  to  recover  for  the  use  and 
occupation  of  premises  in  Haverhill  dunug  the  months  of  July,  August 
and  September,  1885.  The  second  was  tor  the  use  and  occupation  of 
thesame  premises  in  the  month  of  October  following.  The  actions 
were  originally  brought  against  Richard  Peaslee,  Charles  H.  Peaslee, 
Benjamin  W.  Morrill  and  Abbie  O.  Peaslee.  At  the  trial  in  the 
superior  court,  the  presiding  justice  ruled  that  there  was  no  evidence 
to  warrant  the  jury  in  finding  against  either  Morrill  or  Abbie  O. 
Peaslee.  Judgment  was  entered  in  their  favor,  and  the  plaintiffs  pro- 
ceeded against  the  other  two  defendants.  It  appeared  that  the  premises 
were  hired  for  the  purpose  of  manufacturing  boots  and  shoes  by 
Richard  and  Charles  H.  Peaslee,  under  the  name  of  B.  W.  Morrill, 
The  principal  controversy  in  the  case  was  as  to  the  circumstances  of 
the  hiring,  whether  it  was  by  the  two  Peaslees  and  Morrill  jointly ; 
and,  if  not,  whether  it  was  by  Morrill  as  the  agent  of  the  two  reaslees. 
It  appeared  at  the  trial  that  on  September  25,  1885,  the  assets  of  the 
concern  of  B.  W.  Morrill  were  attached  on  the  first  of  these  writs, 
and  the  defendant  Morrill  thereupon,  in  December  of  the  same  year, 
filed  his  petition  in  insolvency,  and  the  property  attached  vested  in  his 
assignee.  On  February  16,  1886,  the  plaintiffs  proved  the  claims  sued 
for  in  the  present  actions  against  the  estate  of  said  Morrill  in  insol- 
vency, and  also  a  claim  for  costs  and  expenses  of  said  suits.  Said 
proofs  contained  the  statement  that  said  claim  was  due  for  the  use  and 
occupation  of  certain  premises  hired  by  said  Morrill,  with  other  per- 
sons, from  Gardner  Brothers. 

The  defendants  requested  the  judge  to  instruct  the  jury,  among 
other  rulings  requested,  that  in  the  hiring  of  said  premises,  and  in  the 
management  of  the  business  of  the  Peaslees,  Morrill  acted  as  their 
agent,  and  the  plaintiffs,  by  proving  their  claim  against  the  estate  of 
Morrill  in  insolvency,  elected  to  hold  the  agent,  and  could  not  recover 
in  these  actions. 

The  court  declined  so  to  instruct  the  jury,  but  instructed  them  that, 
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if  they  found  on  the  evidence  that  the  contract  of  hiring  was  in 
made  with  Morrill  as  their  agent,  the  court  ruled,  as  a  matter  of 
that  the  actions  could  not  be  maintained ;  that  it  was  for  the  ju 
say  whether  the  contract  was  made  with  the  two  Peaslees  dim 
with  Morrill  as  agent ;  but  if  the  evidence  satisfied  them  that  the  h 
was  by  the  two  Peaslees,  the  plaintiffs  were  entitled  to  recover, 
jury  found  for  the  plaintiffs  in  both  actions,  and  the  defendants  all 
exceptions. 

L  F.  Abbott  and  F.  H.  Peck,  for  plaintiffs.    J.  P.  &  B.B.J 
for  defendants. 

Field,  J.  There  was  evidence  for  the  jury  that  Richard  and  Cli 
H.  Peaslee  hired  the  premises  of  the  plaintiffs  and  entered  intc 
session  as  their  tenants.  The  court  ruled  as  matter  of  law  that 
was  not  sufficient  evidence  to  warrant  the  jury  in  finding  that  M 
was  a  joint  contractor  with  the  Peaslees,  and  also  ruled  that  if  th< 
tract  of  hiring  was  in  fact  made  with  Morrill  as  the  agent  of  the 
lees,  the  action  could  not  be  maintained.  Neither  party  excepti 
those  rulings,  and  it  must,  therefore,  be  taken  that  the  jury  found 
Morrill  was  not  a  joint  contractor  with  the  Peaslees,  and  did  not 
the  premises  as  their  agent.  Under  this  state  of  facts  the  proof  b 
plaintiffs  of  their  claims  against  the  estate  of  Morrill  in  insolv 
which  were  the  claims  on  which  these  suits  were  brought,  doei 
affect  their  rights  to  proceed  against  the  Peaslees.  Morrill,  on  the 
found,  was  never  their  debtor  either  severally  or  jointly  with  the 
lees,  and  the  plaintiffs  never  had  the  right  to  elect  to  hold  him  as 
debtor,  and  the  proceedings  by  the  plaintiffs  against  his  estate  an 
ceediugs  against  the  estate  of  one  who  is  a  stranger  to  the  transa* 
It  is  immaterial  whether  the  ruling  that  the  requests  numbered  i 
4  were  not  seasonably  made  is  erroneous  or  not,  because  they  c 
not  to  have  been  granted. 

Exceptions  overruled. 


Graffam  v.  Pierce, 

January  10,  1887. 

Lease — Evidence — Collateral  Agreement  to  Repair. 

Oral  evidence  is  admissible  to  prove  that  at  the  time  of  an  agreement  be 
the  parties  for  a  lease  of  premises  from  the  defendant  to  the  plaintiff,  wind 
was  subsequently  executed  in  writing,  the  defendant  also  agreed  to  mai 
tain  repairs  to  the  premises,  there  being  nothing  in   the  written  contract 
sistent  with  such  an  agreement,  and  no  reference  to  it. 

Action  of  contract.  The  declaration  contained  two  counts.  The 
count  alleged  that  the  plaintiff  entered  into  a  verbal  agreement 
the  defendant,  by  which,  in  consideration  that  the  plaintiff  would  ce 
the  cellars  in  two  houses,  the  defendant  would  lay  a  hard-pine  flo 
a  hall,  known  asPierce's  Hall,  in  Maiden  ;  that  the  plaintiff  has 
formed  his  part,  and  the  defendant  has  not  performed  his  part  o 
contract.  The  second  count  was  upon  an  account  annexed  for  cer 
ing  the  cellars.     The  answer  was  a  general  denial. 

At  the  trial  in  the  superior  court  the  plaintiff  testified  that  oi 
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5tk  of  April,  1$84,  he  entered  into  an  oral  agreement  with  the  defend- 
ant, bj  which  he  agreed  to  convey  to  the  defendant  two  houses,  situated 
on  Washington  street,  in  Maiden,  in  consideration  of  the  sum  of  $5,000, 
to  be  paid  to  him  by  the  defendant,  together  with  a  lease  of  a  hall 
belonging  to  the  defendant,  for  the  term  of  live  years,  which  lease  was 
to  be  made  by  the  defendant  to  the  plaintiff.  He  further  testified  that 
after  the  above  agreement  was  made,  but  during  the  same  conversation, 
the  defendant  promised  to  put  in  a  hard-pine  floor  in  the  hall  when  he, 
the  plaintiff,  should  request  it ;  and  that  he,  the  plaintiff,  promised  to 
cement  the  cellars  in  the  two  houses  when  the  deiendant  would  request 
it,  and  that  all  agreements  between  the  parties  relating  to  the  houses 
and  hall,  and  all  matters  connected  therewith,  were  made  upon  said  5th 
day  of  April,  1884,  and  that  the  keys  of  the  hall  were  delivered  when 
the  agreement  to  convey  was  completed,  viz.:  on  6aid  5th  day  of  April, 
1884. 

The  plaintiff  further  testified  that  a  deed  of  the  houses  and  a  lease  of 
the  hall  were  made  on  the  7th  day  of  April,  1884,  by  his  direction,  and 
that  upon  the  tenth  of  April  the  deed  was  acknowledged,  and  upon  the 
same  day  both  the  deed  and  the  lease  were  delivered  and  the  $5,000 


The  plaintiff  further  testified  that  upon  the  15th  day  of  April,  1884, 
he  was  requested  by  the  defendant  to  cement  the  cellars,  and  that  he 
did  cement  them,  and  soon  afterward  requested  the  defendant  to  put  in 
the  hard-pine  floor  in  the  hall,  but  the  defendant  refused  so  to  do  unless 
the  plaintiff  would  first  tell  him  what  he  was  going  to  let  the  hall  for, 
and  that  he  repeatedly  requested  the  defendant  to  put  in  the  floor,  and 
defendant  always  refused,  except  upon  that  condition.  Upon  cross- 
examination  it  appeared  that  both  the  deed  and  the  lease  were  silent  as 
to  any  agreement  to  cement  the  cellars  and  to  put  a  hard-pine  floor  in 
the  hall,  and  the  defendant's  counsel  objected  to  the  admission  of  oral 
evidence  to  prove  such  an  agreement. 

At  the  close  of  the  plaintiff's  examination,  his  testimony  being  all 
the  direct  evidence  offered  by  the  plaintiff  as  to  the  time  and  circum- 
stances of  making  the  contract  6ued  upon,  the  counsel  for  the  defend- 
ant requested  the  court  to  rule  that  "  no  verbal  agreement  between  the 
parties  to  a  written  contract,  and  made  before  or  at  the  time  of  the 
execution  of  such  contract  is  admissible  to  vary  its  terms,  or  to  affect 
its  construction,"  and  that  the  plaintiff  upon  the  evidence  offered  could 
not  maintain  his  action.  The  court  so  ruled,  and  plaintiff  excepted. 
Counsel  for  the  plaintiff  then  requested  the  court  to  allow  the  case  to 
go  to  the  jury  upon  the  second  count.  The  court  refused,  and  the  plain- 
tiff excepted.  The  court  then  directed  the  jury  to  return  a  verdict  for 
the  defendant  upon  both  couuts. 

W.  Schqfiddy  for  plaintiff.     J.  H.  fflske,  for  defendant. 

Field,  J.  The  original  agreement  was  oral.  So  far  as  it  was  an 
agreement  for  the  sale  of  "  land,  tenements  or  hereditaments,  or  of  any 
interest  in  or  concerning  them,"  it  was  within  the  statute  of  frauds,  but 
the  statute  of  frauds  has  not  been  pleaded,  and  the  agreement  has  been 
executed  by  both  parties  as  to  all  matters  within  the  statute.  "  If  some 
Vol.  IX—  70 
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of  the  stipulations  in  a  contract  are  within  the  statute,  and  others 
not,  and  the  stipulations  within  the  statute  have  been  performed 
action  lies  upon  the  others  if  they  are  separate."  Trowbridge  v.  We 
bee,  11  Allen,  361 ;  Page  v.  Monks,  5  Gray,  492.  The  written  ps 
executed  by  the  parties  were  in  performance  of  the  oral  contract, 
there  is  nothing  in  them  inconsistent  with  the  alleged  promise  oi 
defendants  to  pur.  a  hard-pine  floor  in  the  hall  whenever  the  plai 
should  request  it.  This  is  a  promise  in  its  nature  separable  fron 
rest  of  the  contract,  and  a  promise  to  do  something  after  theexect 
of  the  lease,  and  it  relates  to  a  subject-matter  distinct  from  any  t 
contained  in  the  lease.  Page  v.  Monies,  ubi  supra.  As  the  orij 
contract  was  oral,  the  rule,  that  no  oral  evidence  of  prior  or  contei 
raneous  agreement  can  be  received  to  add  to  or  vary  the  terms 
written  contract,  has  not  its  usual  application.  But  as  the  perform 
of  the  oral  contract  consisted  in  part  in  the  delivery  of  written 
tracts,  if  these  contracts  contained  stipulations  relating  to  subject 
ter  of  the  alleged  promise,  no  prior  or  contemporaneous  oral  pre 
inconsistent  with  their  terms  could  be  received,  nor  could  evident 
such  an  oral  promise  be  received  if  the  written  contracts  delii 
appeared  to  contain  all  the  engagements  of  the  parties  on  the  snt 
or  to  have  been  intended  as  a  complete  statement  or  performan< 
the  whole  contract.  The  case  at  bar,  however,  is  clearly  withii 
cases  where  oral  evidence  of  a  collateral  separate  agreement  has 
received.  Page  v.  Monks,  ubi  supra  ;  Carr  v.  DooUy,  119  Mass. 
McCormick  v.  Cheevers,  124  id.  262 ;  Lindley  v.  Lacey,  17  C.  B, 
S.)  578  ;  Erskme  v.  Adeane,  L.  R.,  8  Ch.  App.  756,  765 ;  Morg 
Griffith,  L.  R.,  6  Exch.  70 ;  Eighmie  v.  Taylor,  98  N.  Y.  288 ;  Ch 
v.  Dobson,  78  id.  74. 
Exceptions  sustained* 


Tyler  v.  Brigham. 

January  10,  1887. 

Mortgage  and  Mortgagee —  Redemption  —  Judgment. 

When  a  suit  to  redeem  real  estate  from  a  mortgage  has  been  defeated  by 
veyance  made  by  the  holder  of  the  mortgage  to  the  plaintiff  pendente  lite,  tl 
may  still  be  retained  for  the  purpose  of  showing  that  the  mortgagee,  whi 
held  the  mortgage,  received  more  than  the  amount  of  the  mortgage  debt 
this  being  found,  judgment  may  be  entered  in  favor  of  the  plaintiff  for 
amount. 

W.  B.  Gale  and  J.  W.  McDonald,  for  plaintiff.  J.  G.  Abbott  ai 
T.  Joslin,  for  defendants. 

Field,  J.  This  is  a  bill  in  equity  inserted  in  a  writ  to  redeem 
estate  from  a  mortgage  given  by  the  plaintiff  to  Francis  Brighac 
1848.  The  writ  is  dated  March  10,  1877,  and  service  was  made  i 
Brigham  on  May  17, 1877.  Subsequently  William  P.  H  olden  and  Ch 
W.  Holden  were  made  parties  defendant.  Neither  the  writ  nor  a  i 
was  deposited  in  the  office  of  the  clerk  of  the  court  until  the  enti 
June,  1877,  which  must  be  taken  as  the  time  of  the  commencemei 
the  suit.     Gen.   Stats.,  chap.    140,  §  24.     At  that  time  Williaii 


Digitized  by 


Google 


]  Tyler  v.  Bkigham.  555 

Holden  and  Charles  W.  Holden  were  the  owners  of  the  mortgage  and 
the  mortgage  note,  by  an  assignment  dated  April  7,  1877,  ana  duly 
recorded  on  April  9,  1877.  On  the  10th  day  of  March,  1877,  they 
also  became  the  owners  of  the  plaintiff's  equity  of  redemption  in  the 
mortgaged  real  estate,  by  purchase  at  a  sheriffs  sale  under  an  execution 
issued  upon  a  judgment  in  an  action  against  the  plaintiff,  in  which  his 
equity  or  redemption  had  been  attached  on  mesne  process,  on  June  21, 
1876,  and  a  deed  was  duly  executed  and  delivered  to  them  of  this 

§[uity  of  redemption,  and  was  duly  recorded.  On  May  13,  1878,  the 
oldens  conveyed  the  premises  described  in  the  mortgage,  by  quit- 
claim deed  to  the  plaintiff.  At  the  time  of  this  conveyance,  more  than 
one  year  had  expired  from  the  levy  o(  execution  upon  the  plaintiff's 
equity  of  redemption,  and  the  plaintiff's  right  of  redemption  from  the 
sale  on  execution  to  the  Holdens  was  gone.  When  they  conveyed  to 
the  plaintiff  the  mortgage  had  merged  in  the  eqiyty,  unless  the  agree- 
ment between  the  Holdens  and  the  plaintiff  that  they  should  purchase 
the  equity  and  hold  the  premises  in  trust  for  him  prevented  such  a 
merger.  The  quit-claim  deed  from  the  Holdens  to  the  plaintiff  con- 
veyed whatever  title  they  had  to  the  premises,  and  conveyed  an 
absolute  fee-simple  if  the  mortgage  had  merged  in  the  equity  of  redemp- 
tion, and  if  it  had  not,  the  deed  conveyed  the  equity,  and  also  operated 
as  an  assignment  of  the  mortgage,  and  on  accepting  this  deed  the 
plaintiff  became  seized  of  an  absolute  estate  in  fee-simple.  Hunt  v. 
Munt,  14  Pick.  374.  It  thus  appears  that  at  the  commencement  of 
this  suit,  Francis  Brigham  did  not  hold  the  mortgage,  and  had  no 
interest  in  it,  or  in  the  note  secured  by  it,  and  that  since  the  com- 
mencement of  this  suit  the  Holdens  have  conveyed  both  the  equity 
of  redemption  and  the  mortgage  to  the  plaintiff.  The  plaintiff  can- 
not maintain  his  bill  to  redeem,  as  there  is  no  outstanding  mortgage. 
The  master  has  found  that  Francis  Brigham  received,  before  the  com- 
mencement of  this  suit,  and  while  he  held  the  mortgage,  a  sum  of 
money  more  than  sufficient  to  satisfy  the  mortgage  debt,  and  that  the 
excess  with  all  due  allowances,  and  with  interest  up  to  the  date  of  the 
writ,  amounts  to  $345.37.  This  sum  the  plaintiff  could  have  recov- 
ered of  Brigham  in  an  action  of  contract,  if  no  suit  for  redemption  had 
been  brougnt.  Pub.  Stats.,  chap.  181,  §  4»;  Gen.  Stats.,  chap.  140, 
§  30.  The  plaintiff  properly  brought  a  bill  to  redeem  the  land  from 
this  mortgage,  as  at  the  commencement  of  the  suit  this  mortgage  was 
outstanding,  and  although  Brigham  had  before  this  assigned  tne  mort- 
gage to  the  Holdens,  he  was  properly  made  a  defendant,  because  he 
was  interested  in  the  account  to  be  taken.  In  this  suit,  if  the  mortgage 
had  remained  in  the  hands  of  the  Holdens,  and  if  it  appeared  that 
either  Brigham  or  the  Holdens  had  received  more  than  was  due  upon 
the  mortgage,  the  plaintiff  would  have  been  entitled  to  "judgment  and 
execution  "against  the  defendants  "  jointly  or  severally,  as  the  case  may 
require,  for  the  sums  received  by  them,  or  either  of  them,  respectively, 
beyond  the  amount  due  on  tne  mortgage.  Pub.  Stats.,  chap.  181, 
§  36.  The  suit  for  the  pun>ose  of  redemption  has  been  defeated  by  the 
conveyance  made  by  the  Holdens  to  the  plaintiff  pendente  litey  but 
jurisdiction  in  equity  having  attached,  the  bill  maybe  retained,  in  order 
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to  determine  whether  Francis  Brigham  received,  while  he  he 
mortgage,  more  than  the  amount  of  the  mortgage  debt,  and  th 
ing  been  found,  a  decree  may  be  entered  for  the  plaintiff.  As  I 
Brigham  has  died  during  the  litigation,  and  JJufus  H.  Brigha 
executor  of  his  estate,  has  appeared  and  defended  the  suit,  the 
should  be  substantially  like  a  judgment  at  law.  The  decree  ente 
the  case  is  reversed ;  the  bill  should  be  dismissed  as  to  Willi; 
Holden  and  Charles  M.  Holden,  and  a  decree  should  be  enter* 
the  plaintiff  recover  of  Rufus  H.  Brigham,  as  he  is  executor 
will  of  Francis  Brighara,  deceased,  the  sum  of  $345.37,  with  ii 
from  the  date  of  the  writ,  as  debt  or  damages,  and  that  the  p 
recover  his  costs  of  suit  of  Rufus  H.  Brigham,  and  that  execut 
at  common  law  issue  for  said  debt  or  damages,  against  the  gooc 
estate  of  said  Francis  Brigham,  deceased,  in  the  hands  of  said 
II.  Brigham,  executor,  and  that  another  execution  for  said  costs, 
taxed  by  the  clerk,  issue  against  the  goods,  estate  and  body  of  tt 
Rufus  H.  Brigham.  See  Look  v.  Luce,  136  Mass.  249. 
So  ordered. 


Lavery  v.  Eagak. 
January  10,  1887. 

Will  —  Trust —  Tenants  in  Common—  Heirs. 

The  will  in  question  contained  the  foUowing  clause  :  "  I  give,  devi 
bequeath  to  my  said  four  grandchildren  (naming  them)  the  survivors 
vivor  of  them,  the  use,  income  and  improvements  of  all  the  rest  and  res 
my  estate  and  property,  whether  real,  personal  or  mixed,  of  which  f  sb 
seized  or  possessed,  for  and  during  their  respective  lives  in  equal  share 
when  they  shall  respectively  decease,  to  their  respective  heirs,  executors,  a 
trators  and  assigns  forever." 

Held,  that  the  four  grandchildren  took,  as  tenants  in  common,  life  esl 
the  real  property  of  the  testatrix,  with  contingent  remainders  to  their  he 

One  of  the  grandchildren  died  leaving  no  issue,  and  no  father  or  mot) 
leaving  a  husband  and  three  brothers.  Her  share  of  the  trust  estate  * 
than  $5,000. 

Held,  that  the  husband  took  as  heir  of  his  wife  the  fee  of  her  one-quart* 
of  the  property. 

Writ  of  entry  to  recover  land  in  Boston,  formerly  a  part  of  the 
of  Ann  Lavery.  Plea  ntfl  disseizin.  The  tenant,  in  his  plea,  al 
claimed  title  to  three-fourths  part  of  the  demanded  premises. 
Lavery  iiied  August  19,  1867,  leaving  a  will,  which  was  duly  | 
and  allowed  in  the  probate  court  for  Suffolk  county,  September  30, 
The  seventh   clause  of  the  will,  so  far  as  material,  is  as  follows 

five,  devise  and  bequeath  to  my  said  four  grandchildren,  Sus 
.a very,  John  W.  Lavery,  Francis  J.  Lavery  and  Alphonsus  L.L 
the  survivors  or  survivor  of  them,  the  use,  income  and  improvem 
all  the  rest  and  residue  of  my  estate  and  property,  whether  real,  pe 
or  mixed,  of  which  I  shall  aie  seized  or  possessed,  for  and  during 
respective  lives  in  equal  shares;  and  when  they  shall  respec 
decease,  to  their  respective  heirs,  executors,  administrators  and  a 
forever." 

The  case  was  heard  in  the  superior  court  upon  agreed  facts  as  fo 
Ann  Lavery  left  surviving  at  the  time  of  her  death,  as  her  next  c 
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and  only  heirs,  four  grandchildren,  named  respectively,  Susan  M.,  John 
W.,  Francis  J.,  and  Alphonsus  L.  La  very,  who  are  the  parties  named 
in  the  seventh  clause  of  said  will,  the  said  grandchildren  being  the 
children  of  Francis  Lavery  and  Elizabeth  Lavery.  The  said  Francis 
was  the  son  of  said  Ann,  and  deceased  on  the  9th  day  of  June,  1860, 
and  said  Elizabeth,  his  wife,  deceased  on  the  11th  day  of  April, 
1870.  Patrick  Phillips  qualified  and  acted  as  executor  of  the  estate  of 
said  Ann  Lavery,  and  filed  his  final  account,  which  was  duly  allowed, 
on  the  4th  day  of  November,  1878,  and  the  real  estate  of  the 
deceased  was  not  required  for  the  payment  of  her  debts  and  legacies. 
Susan  M.  Lavery,  one  of  the  grandchildren  above  named,  married  John 
J.  Eagan,  the  tenant  in  this  action,  on  or  about  the  27th  day  of 
May,  1880,  and  there  were  born  of  that  marriage  two  children,  whose 
names  were  Eugene  F.  J.  Eagan,  and  Francis  I.r.  Eagan.  Said  chil- 
dren were  born  alive,  and  both  died  in  infancy  prior  to  the  decease  of 
said  Susan  M.  Lavery,  who  died  intestate,  without  issue  surviving  her, 
on  the  1st  day  of  December,  1 884,  leaving  no  estate  other  than  as  afore- 
said, and  no  debts  outstanding,  leaving  as  the  surviving  grandchildren 
of  said  Ann  Lavery,  John  wT,  Francis  J.,  and  Alphonsus  L.  Lavery, 
who  are  the  demandants  in  this  action.  No  conveyance  of  the  whole 
or  any  part  of  the  premises  described  in  the  writ  has  been  made  to  said 
tenant,  who  is  in  possession  of  and  claims  title  to  one  undivided  fourth 
prt  of  the  premises  described  in  the  writ,  as  his  right,  as  the  surviving 
husband  of  said  Susan  M.  and  the  father  of  her  children.  For  the  pur- 
poses of  the  action  it  was  agreed  that  the  value  of  the  one-fourth 
interest  claimed  by  the  tenant  is  less  than  $5,000. 

Upon  these  facts  the  superior  court  on  the  tenant's  disclaimer  entered 
judgment  for  the  defendants,  for  three  undivided  fourth  parts  of  the 
demanded  premises,  and  for  the  demandants  for  one  undivided  fourth 
part,  and  the  tenant  appealed. 

T.  S.  Dame  and  J.  F.  Cronany  for  demandants.  S.  27.  Tyng,  for 
tenant. 

Field,  J.  By  the  seventh  article  of  the  will,  as  we  construe  it,  the 
four  grandchildren  took,  as  tenants  in  common,  life  estates  in  the  real 
property  of  the  testatrix,  with  contingent  remainders  to  their  heirs. 
Fub.  Stats.,  chap.  123,  §  5;  Gen.  Stats.,  chap.  89,  §  3;  Pub.  Stats., 
chap.  126,  §  4;  Gen.  Stats.,  chap.  89,  §  12;  Putnam  v.  Glea8<my  99 
Mass.  454.  On  the  decease  of  Susan  M.  Lavery,  one  undivided  quarter 
of  the  real  property  vested  by  the  will  in  the  persons  who  were  then 
her  heirs.  These  heirs  do  not  take  by  descent  from  Susan,  but  under 
the  will  as  the  persons  designated  to  take  on  the  termination  of  her 
life  estate,  and  the  remainder  i6  contingent,  because  until  her  death  it 
cannot  be  determined  who  her  heirs  will  be.  The  words  of  the  will, 
"  to  their  respective  heirs,  executors,  administrators  and  assigns,"  are 
.  to  be  construed  as  if  they  read,  "  to  their  respective  heirs  and  their 
executors,  administrators  and  assigns,"  and  the  words  "executors, 
administrators  and  assigns  "  were  probably  added  to  make  it  certain 
that  the  heirs  took  a  fee  in  the  real  estate,  and  took  the  personal  prop- 
erty absolutely.     The  same  conclusion  is  reached  if  these  words  are 
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disregarded.     Without  them  the  intent  is  clear  that  the  grandch 
should  take  only  a  life  estate,  and  that  011  their  decease,  respee 
the  property  should  go  to  their  heirs,  and  this  intent  is  not 
defeated  by  the  addition  of  formal  words  like  these  when,  in  tl 
nection  in  which  they  are  used,  their  significance  is  uncertain. 

Susan  M.  La  very  died  December  1,   1884,  leaving  no  issu 
father  or  mother,  but  leaving  a  husband,  who  is  the  tenant  i 
action,  and  leaving  three  brothers,  who  are  the  demandants, 
demandants  are  the  remaining  grandchildren  of  the  testatrix  nar 
the  seventh  article  of  the  will,  and  by  the  will  they  took  a  life 
in  three-quarters  of  the  land  demanded,  and  if  they  are  the  sole 
of   Susan,   they  took  on  her  death   an   estate  in    fee-simple  i 
remaining  quarter.     Thi6  quarter  is  of  less  value  than  $5,000. 
left  no  estate,  and  the  claim  of  the  tenant  is,  that  under  statute  oj 
—  chap.  211,  §  1 ;  Pub.  Stats.,  chap.  124,  §  1  — he  would  havetal 
heir  oi  Susan  an  estate  in  fee  in  this  one-quarter,  if  Susan  ha 
seized  of  it  and  intestate,  and  that  on  her  death  he  took  the 
estate  under  the  will,  as  he  was  the  only  person  who  could  be 
her  heir  to  this  property. 

The  word  "heir  "  of  itself  imports  succession  to  property  ah  ird 
Blackstone's  definition  is  this :  "  An  heir,  therefore,  is  he  upon 
the  law  casts  the  estate  immediately  on  the  death  of  his  ancestoi 
Com.  201.  But  in  defending  the  ancient  rule  that  theinheritanc 
never  ascend,  he  says :  "  We  are  to  reflect  in  the  first  place  tl 
rules  of  succession  to  estates  are  creatures  of  the  civil  polity  and 
po&Uivi  only."  Id.  211.  After  the  rule  was  adopted  that  ii 
ances  might  descend,  the  ancestor  was  the  person  from  whoi 
inheritance  devolved  upon  the  heir,  and  a  child  might  be  the  an 
of  his  parent.  The  earliest  rules  for  the  descent  of  real  property 
the  death  of  the  owner  of  an  inheritable  estate  were  established  1 
customary  law,  but  the  common  law  has  been  largely  chang 
England  by  statute;  and  in  this  Commonwealth  the  descent  o 
estates  held  in  fee-simple  has  from  very  early  times  been  regulat 
statute.  It  is  the  law,  whether  customary  or  statutory,  which 
mines  who  shall  inherit  real  property  when  the  owner  dies  int 
and  the  law  alone  decides  whether  the  word  "heirs"  shall  it 
relations  or  connections  by  affinity,  as  well  as  relations  by  consangi 
An  heir,  therefore,  is  he  upon  whom  the  law  casts  an  estate  of  ii 
ance  immediately  on  the  death  of  the  owner.  Dower  and  an  est; 
the  curtesy  wereinitiate  during  the  life  and  became  consummate  i 
death  of  the  husband  or  wife,  who  was  the  owner  of  an  est 
inheritance,  and  these  estates  could  not  be  defeated  by  the  alie 
or  by  the  will  of  the  owner  of  the  inheritance,  and  could  not  be 
for  the  payment  of  his  debts,  and  the  wife  or  the  husband  did  nc 
as  heirs  but  as  purchasers.  But  by  statute  of  1880  —  chap.  211, 
if  "  any  person  shall  die  intestate  without  leaving  issue  living,  an< 
leave  a  husband  or  wife  surviving,  such  husband  or  wife  shall  t 
fee  the  real  estate  of  such  deceased  to  an  amount  not  exceeding  $ 
in  value ; "  and  this  by  section  2,  may  be  set  off  by  metes  and  bi 
as  partition  of  land  is  made,  or  may  be  assigned  as  an  undividec 
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tion.  Under  the  statute,  the  husband  or  wife  take  only  if  the  deceased 
die  intestate  seized  of  the  estate,  and  they  take  in  fee ;  they  take  also 
subject  to  the  liability  of  having  the  land  sold  to  pay  the  debts  of  the 
deceased  and  the  expenses  of  administration.  If  there  ever  was  any  dou  bt 
about  this,  the  doubt  was  removed  by  statute  of  1881  —  chap.  112,  §  1 
—  which  amended  statute  of  1880 — chap.  221,  §  1 — by  inserting 
after  the  word  "  deceased  "  the  words  "  remaining  after  the  payment 
of  the  debts  of  the  deceased."  See  Pub.  State.,  chap.  134,  §  2.  In  all 
essential  respects  the  husband  or  wife  take  an  estate  in  fee  under 
statute  of  1880  —  chap.  221,  §  1  —  precisely  as  an  heir  takes,  and  we 
think  they  are  to  be  considered  as  statutory  heirs. 

Although  in  the  case  at  bar  the  heirs  of  Susan  do  not  take  from  her 
by  inheritance,  but  take  as  persons  designated  by  the  will,  yet  we  know 
of  no  way  of  determining  the  persons  intended  by  the  will  except  by 
ascertaining  the  persons  who,  by  law,  would  have  inherited  the  estate 
from  her  if  she  had  died  siezed  of  it  and  intestate.  If,  in  determining 
who  are  heirs,  we  depart  from  our  statutes  and  go  back  to  the  common 
law,  or  to  the  customary  law  of  the  county  of  Kent  in  gavelkind  ten- 
ures, we  might  be  required  to  recognize  rules  of  descent  for  estates  in 
fee-simple  which  have  not  been  in  force  in  the  territory  of  this  Com- 
monwealth since  the  passage  of  chapter  14  of  the  Province  Laws 
1692-3.  1  Province  Laws,  *  43.  See  ancient  charters,  chap.  104, 
§3(1641).  In  cases  where  the  word  "heirs"  in  a  deed  or  will  has 
been  construed  to  mean  distributee  of  personal  property  under  the 
statute  of  distribution,  and  that  statute  has  given  the  whole  or  a  part 
of  the  personal  property  of  a  deceased  husband  or  wife  to  the  wife  or 
the  husband,  they  have  taken  the  property  in  the  same  manner  as  under 
the  statute.  Sweet  v.  Dutton,  109  Mass.  589  ;  Minot  v.  Harris,  132 
id.  528 ;  Roughtm  v.  Kendall,  7  Allen,  72 ;  In  re  Steevens*  Trusty 
L.  R.,  15  Eq.  110 ;  Jacobs  v.  Jacobs,  16  Beav.  557;  Doody  v.  Higgins, 
2  K.  &  J.  729 ;    Wingfield  v.  Wmgfield,  9  Ch.  Div.  658,  666. 

By  the  English  courts  the  husband  is  excluded  from,  while  the  wife 
is  included  among,  the  distributees  of  personal  estate,  because  it  is  held 
that  a  husband  does  not  take  the  personal  estate  of  a  deceased  wife  by 
virtue  of  the  statute  of  distribution.  In  the  case  at  bar  the  husband 
takesthe  estate  under  the  statute,  and  not  by  virtue  of  any  marital  rights 
at  common  law.     Milne  v.  Oilbert,  2  De  Gex,  M.  &  G.  715  ;  5  id.  509. 

In  many  of  the  cases  in  which  it  has  been  decided  that  the  husband 
is  not  heir  to  the  wife,  or  the  wife  to  the  husband,  there  has  been  no 
statute  which  has  given  to  either,  in  the  real  property  left  by  the  other, 
any  such  estate  as  that  given  by  statute  1880,  chapter  211,  section  1. 
Pub.  Stats.,  chap.  124,  §  1. 

The  judgment  is  reversed,  and  as  the  case  is  submitted  upon  agreed 
facts,  judgment  may  be  entered  without  regard  to  the  form  of  the 
pleadings.  Judgment  should  be  entered  for  the  demandants  for  three 
undivided  fourth  parts  of  the  land  demanded,  and  for  the  tenant  for 
one  undivided  fourth  part,  and  for  his  costs  accruing  since  he  filed  his 
plea,  under  which  he  disclaimed  title  to  three  undivided  fourth  parts. 
Cole  v.  Eastman,  124  Mass.  307 ;  Pub.  Stats.,  chap.  173,  §  9. 

So  ordered. 
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Centrax  Roller  Shade  Co.  v.  Cushman. 

January  11,  1887. 

Contract —  Restraint  op  Trade  —  Public  Policy. 

An  agreement  between  individuals  who,  have  formed  themselves  into  a  co 
ration  for  the  purpose  of  manufacturing  and  selling  a  certain  patented  art 
and  by  the  terms  of  which  a  uniform  price  is  fixed  for  the  sale  of  the  artich 
the  members  of  the  company,  which  price  could  only  be  changed  by  the  comp 
but  which  puts  no  restraint  upon  the  amount  of  production  or  sale  of  the  ar 
by  the  members  of  the  company,  is  not  void  as  being  in  restraint  of  trad 
against  public  policy.* 

Bill  in  equity  to  enforce  an  agreement  between  the  plaintiff  corp 
tion  of  the  one  part  and  the  defendant  and  two  others  of  the  sec 
part.  The  bill  states  that  the  defendant  and  two  others  were  enga 
in  the  manufacture  of  a  certain  fixture,  known  as  "  the  wood  bals 
shade  roller,"  under  certain  patents  owned  by  them,  and  desired  toei 
into  an  arrangement  by  which  competition  might  be  avoided  ;  that 
plaintiff  corporation  was  formed,  to  which  the  parties  assigned  t 
patents,  receiving  each  a  certain  part  of  the  capital  stock ;  that  a 
the  incorporation  the  parties  entered  into  an  agreement,  dated  A 
18,  1883.     The  substance  of  this  agreement  is  as  follows : 

First.  The  parties  of  the  second  part  give  to  the  plaintiff  corp 
tion  the  sole  and  exclusive  right  and  license  for  three  years  to  seli 
wood  balance  shade  rollers,  manufactured  by  them,  with  an  exp 
license  under  all  letters-patent  owned  or  controlled  by  them;. they, 
parties  of  the  second  part,  agreeing  that  they  will  not  directly  or  i 
rectly  sell  any  such  rollers  during  the  terra,  except  as  agents  for  the 
poration,  excepting,  however,  a  right  to  sell  for  jobbing  or  retail  in 
of  not  exceeding  nve  gross. 

Second.  The  corporation  agrees  to  use  its  best  endeavors  to  pron 
and  extend  the  sale  by  such  means  as  may  be  deemed  advisable  )r 
directors. 

Third.  The  corporation  agrees  to  take  the  rollers  of  the  partie 
the  second  part  at  specified  prices,  stated  in  the  agreement,  or  i 
other  prices  as  shall  be  fixed  by  the  directors  of  the  corporation  upon 
recommendation  of  a  three-quarter  vote  of  the  stockholders  of  the 
poration,  and  the  corporation  shall  be  entitled  to  retain  the  remain 
of  the  price,  which  it  shall  obtain  as  its  compensation  for  making  bj 
and  guaranteeing  payments.  If  any  changes  in  prices  shall  be  ir 
the  changes  shall  apply  to  all  rollers  in  that  grade  irrespective  of 
manufacturer,  and  no  change  shall  be  made  which  shall  discrimi 
against  any  one  of  the  parties  of  the  second  part. 

The  fourth  to  the  seventh  items  of  the  agreement  settle  the  de 
of  payments  and  accounts. 

Items  8  and  9  provide  that  the  corporation  shall  not  employ 
salesmen  or  travelers  for  taking  orders  for  goods  sold  under  this  ag 
ment ;  but  all  orders  received  at  the  office  of  the  corporation  from 
source,  other  than  parties  of  the  second  part,  may  be  filled,  if  appro 
by  the  corporation.     Each  of  the  parties  of  the  second  part  shall  I 

*  See  36  Eng.  Rep.  49,  note. 
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the  right  to  take  orders  and  employ  salesmen  or  travelers  to  sell  and 
take  orders  for  such  goods  at  the  regular  adopted  prices.  Any  one 
of  the  parties  of  the  second  part  shall  have  the  exclusive  agency  in  one 
or  more  towns ;  and  all  said  parties  of  the  second  part  shall  be  notified 
when  such  agencies  exist.  Parties  of  the  secona  part  shall  receive  a 
commission  upon  all  orders  which  shall  be  approved  and  accepted  by 
the  corporation.  All  goods  so  sold  shall  be  delivered  by  the  corpora- 
tion, who  alone  shall  collect  the  purchase-money.  It  being  understood 
that  either  of  the  parties  of  the  second  part,  their  agents,  or  any  firm 
of  which  they  may  be  a  member,  purchasing  goods  of  the  corporation 
for  their  jobbing  or  retail  trade,  snail  not  receive  any  commissions  on 
such  purchases.  If  parties  of  second  part  take  orders,  which  are 
rejected  by  the  corporation,  they  shall  have  the  right  to  have  the  same 
filled,  provided  they  will  guarantee  the  payment  of  the  amount  of  same  to 
the  corporation  within  two  months  of  the  date  of  the  bill.  Parties 
of  the  second  part  shall  be  responsible  for  the  acts  of  their  em- 
ployees in  violation  of  this  agreement.  In  all  cases,  however,  in 
which  the  agreement  shall  be  violated  by  an  agent,  without  the 
knowledge  01,  or  against  the  protest  or  instructions  of  the  employer, 
then  the  damages  shall  be  left  to  the  discretion  of  the  directors  of  the 
corporation. 

Items  10  and  11  provide  that  parties  of  the  second  part  shall  not, 
during  the  term  of  the  contract,  dispose  of  their  patents,  trade-marks 
or  good-will  of  their  business,  except  upon  such  terms  that  a  transferee 
shall  be  bound  by  the  contract.  Tne  corporation  shall  have  no  power 
to  grant  licenses  to  any  other  person  to  use  any  patent,  label  or  trade- 
mark without  special  written  permission  of  the  party  of  the  second 
part  owning  such  patent,  label  or  trade-mark,  rf either  party  of  the 
second  part  is  to  infringe  any  of  the  patents  of  any  other  party. 

Items  12  to  22  provide  for  details  m  introducing  new  patterns ;  for 
ordering  wire  and  rollers  for  manufacture;  for  arbitration  in  case  of 
dispute;  for  6uits  by  corporation  against  infringers  for  penalty  for 
breach  of  this  agreement;  prohibit  sales  of  shares  by  the  parties 
of  the  second  part,  or  either  of  them,  without  the  written  assent 
of  a  majority  of  the  stockholders  of  the  corporation ;  allow  manufacture 
by  any  party  for  another ;  provide  for  winding  up  the  business  at  the 
expiration  of  the  term,  and  for  details  of  freight,  and  allow  parties 
of  the  second  part  to  sell  goods  strictly  for  export  at  such  prices  as 
they  may  agree  upon. 

The  defendant  demurred  to  the  bill.  At  the  hearing  before  a  single 
justice  the  demurrer  was  sustained  and  the  plaintiff  appealed. 

J.  B.  Warner,  for  plaintiff. 

M.  Storey,  for  defendant,  cited  Craft  v.  MeConoughy,  79  HI.  346: 
Raymond  v.  Lecwitt,  46  Mich.  447;  India  Bagging  Asso.  v.  Koch,  14 
La.  Ann.  168 ;  Central  Ohio  Salt  Co.  v.  Quthrie,  35  Ohio  St.  666 ; 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Penn.  St.  173 ;  Stanton 
v.  AUen,  5  Denio,  434 ;  Arnot  v.  Pitieton  <k  Elmira  Coal  Co.,  68  N. 
Y.  558 ;  Keeler  v.  Taylor,  53  Penn.  St.  467 ;  Calumet  &  Bee.  Mm. 
Co.  v.  Quincy  Mm.  Cip.,  N.  T.  Sup.  Ot.,  not  reported ;  Saratoga  County 
Vol.  CL-71 
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Bank  v.  King,  44  N.  Y.  87;  Hartf.  &  N.  H.  R.  R.  Co.  v.  N.  T.  <£ 
N.  H.  R.  R.  Co.,  3  Robertson,  41 1. 

W.  Allen,  J.  The  contract  which  is  sought  to  be  enforced  by  this 
bill  —  and  the  validity  of  which  is  the  only  question  presented  by  the 
demurrer  and  argued  by  the  parties  —  was  made  between  the  plaintiff 
of  the  first  part  and  three  manufacturers  under  several  parents  of  cer- 
tain curtain  fixtures  known  as  "wood  balance  shade  rollers"  of  the 
second  part,  in  pursuance  of  an  arrangement  between  the  persons  form- 
ing the  party  of  the  second  part  that  the  plaintiff  corporation  should  be 
created  tor  the  purpose  of  becoming  a  party  to  the  contract.  The  gen- 
eral purpose  or  the  combination  was  to  prevent  or  rather  to  regulate 
competition  between  the  parties  to  it  in  the  sale  of  the  particular  com- 
modity which  they  made. 

This  is  a  lawful  purpose,  but  it  is  argued  that  the  means  employed 
to  carry  it  out,  the  creation  of  the  plaintiff  corporation  and  the  terms  of 
the  contract  with  it  are  against  public  policy  and  invalid. 

The  fact  that  the  parties  to  the  combination  formed  themselves  into 
a  corporation,  of  wluch  they  were  the  stockholders,  that  they  might  con- 
tract with  it  instead  of  with  each  other,  and  carry  out  their  scheme, 
through  its  agency,  instead  of  that  of  a  pre-existing  person,  is  obviously 
immaterial,  and  the  only  ground  upon  which  it  can  be  argued  that  the 
contract  is  invalid  is  the  restraint  it  puts  upon  the  parties  to  it. 

Does  the  contract  impose  a  restraint  as  to  the  manufacture  or  the 
sale  of  balance  shade  rollers,  which  is  void,  as  against  public  policy  ? 
The  contract  certainly  puts  no  restraint  upon  the  production  of  die 
commodity  to  which  it  relates.  It  puts  no  obligation  upon  and  offers 
no  inducement  to  any  person  to  produce  less  than  to  the  full  extent  of 
his  capacity.  On  the  contrary  its  apparent  purpose  is  by  making  prices 
more  uniform  and  regular,  to  stimulate  and  increase  production.  The 
contract  does  not  restrict  the  sale  of  the  commodity.  It  does  not  look 
toward  withholding  a  supply  from  the  market  in  order  to  enhance  the 
price,  as  in  Craft  v.  McUonoughy,  79  111.  346,  and  other  cases  cited  by 
the  defendant.  On  the  contrary  the  contract  intends  that  the  parties 
shall  make  sales,  and  gives  them  full  power  to  do  so.  The  only  restric- 
tions being,  that  sales  not  at« retail  or  for  export  shall  be  in  the  name 
of  the  plaintiff  and  reported  and  the  accounts  of  them  kept  by  it,  told 
the  provision  that  when  any  party  shall  establish  an  agency  in  any  city 
or  town  for  the  sale  of  a  roller  made  exclusively  for  that  purpose,  no 
other  party  shall  take  orders  for  the  same  roller  in  the  same  place.  To 
these  restrictions,  clearly  valid,  there  is  added  the  one  which  affords  an 
argument  for  the  invalidity  of  the  contract  —  the  restriction  as  to  price. 
That  restriction  is  in  substance,  that  the  prices  for  rollers  of  the  same 
grade,  made  by  different  parties,  shall  be  the  same,  and  shall  be  accord- 
ing to  a  schedule  contained  in  the  contract,  subject  to  changes  which 
may  be  made  by  the  plaintiff  upon  recommendation  of  three-fourths  of 
its  stockholders. 

In  effect  it  is  an  agreement  between  three  makers  of  a  commodity 
that  for  three  years  tney  will  sell  it  at  a  uniform  price,  fixed  at  the  out- 
set, and  to  be  changed  only  by  the  consent  of  a  majority  of  them.  The 
agreement  does  not  refer  to  an  article  of  prime  necessity,  nor  to  a  staple 
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of  commerce,  nor  to  merchandise  to  be  bought  and  sold  in  the  market, 
but  to  a  particular  certain  fixture  of  the  parties'  own  manufacture.  It  does 
not  look  to  affecting  competition  from  outside  —  the  parties  have  a 
monoply  by  their  patents,  but  only  to  restrict  competition  in  price  between 
themselves.  Even  if  such  an  agreement  tends  to  raise  the  price  of  the 
commodity,  it  is  one  which  the  parties  have  a  right  to  make.  To  hold 
otherwise  would  be  to  impair  the  right  of  persons  to  make  contracts 
and  to  put  a  price  on  the  products  of  their  own  industry.  But  we  can- 
not assume  that  the  purpose  and  effect  of  the  combination  is  to  unduly 
raise  the  price  of  the  commodity.  A  natural  purpose  and  a  natural 
effect  is  to  maintain  a  fair  and  uniform  pricev  and  to  prevent  the  inju- 
rious effects,  both  to  producers  and  consumers,  of  fluctuating  prices 
caused  by  undue  competition.  When  it  appears  that  the  combination 
is  used  to  the  public  aetriment,  a  different  question  will  be  presented 
from  that  now  before  us.  The  contract  is  apparently  beneficial  to  the 
parties  to  the  combination  and  not  necessarily  injurious  to  the  public, 
and  we  know  of  no  authority  or  reason  for  holding  it  to  be  invalid  as 
in  restraint  of  trade  or  against  public  policy.  We  have  not  overlooked 
other  provisions  of  the  contract  which  were  adverted  to  in  the  argu- 
ment, but  we  do  not  find  lany  thing  which  renders  it  invalid  or  calls  lor 
special  consideration. 

In  the  opinion  of  a  majority  of  the  court  the  entry  must  be 

Demurrer  overruled. 


Slateb  Woolen  Co.'  v.  Lamb. 

January  11,  1887. 

Cokporation  —  Contract— Ultra  Vires. 

A  corporation  which  has  exceeded  its  corporate  powers  by  making  a  sale  of 
goods  to  the  defendant,  which  he  received  and  retained,  but  which  sale  was  pro- 
hibited by  law  or  void  as  against  public  policy,  may,  nevertheless,  maintain  an 
action  of  contract  against  the  purchaser  to  recover  the  value  of  the  goods. 

Action  of  contract  upon  an  account  annexed  for  goods  sold  and  deliv- 
ered between  July  1,  1875,  and  August  28,  1877.  At  the  trial  in  the 
snperior  court,  the  plaintiff  introduced  evidence  tending  to  show  that 
the  defendant  had  purchased  and  received  the  goods,  as  charged  in  the 
plaintiff's  declaration,  but  the  defendant  denied  having  bought  the 
goods  of  the  plaintiff  or  at  the  plaintiff's  store.  The  plaintiff  also  intro- 
duced evidence  of  its  incorporation.  It  was  agreed  that  the  business 
was  carried  on  in  the  name  of  Samuel  Slater  &  Sons  until  July  1, 
1876,  and  in  the  name  of  H.  N.  Slater  between  July  1, 1876,  and 
March  1,  1877,  after  which  it  was  carried  on  in  the  name  of  the  Slater 
Woolen  Company. 

The  defendant  contended  that  he  did  not  purchase  the  goods  of  the 
plaintiff,  but  from  Samuel  Slater  &  Sons  and  H.  N.  Slater.  It  appears 
from  the  evidence  that  the  defendant  was  not  employed  by  the  plaintiff 
and  did  not  know  that  the  plaintiff  owned  the  store.  The  plaintiff 
contended  that  the  company  was  the  sole  owner  of  the  store  and  carried 
on  the  business  in  the  name  of  Samuel  Slater  &  Sons  and  H.  N.  Slater, 
but  gave  no  notice  of  the  fact  to  the  world.    It  also  appeared  that  the 
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plaintiff  furnished  the  money  for  carrying  on  the  business.  At  the 
trial  the  plaintiff  offered  in  evidence  its  certificate  of  incorporation,  and 
the  defendant  objected  to  the  admission  thereof,  for  the  reason  that  it 
did  not  appear  to  be  a  corporation  organized  for  the  purpose  of  carry- 
ing on  business  in  the  goods  for  whicn  the  action  was  brought.  The 
court  overruled  the  objection.  At  the  close  of  the  evidence  the  defend- 
ant presented  requests  for  rulings,  one  of  which  was  that  the  court 
would  instruct  the  jury  that,  in  order  to  recover,  the  plaintiff  must 
show  that  it  was  legally  incorporated  for  the  purpose  of  carrying  on 
the  business  for  which  the  action  was  brought.  The  court  refused  so 
to  rule.  There  was  a  verdict  for  the  plaintiff,  and  defendant  alleged 
exceptions.  The  defendant's  exceptions  were  not  allowed  by  the 
superior  court,  but  were  reported  by  a  commissioner  of  this  court 
appointed  to  establish  their  truth. 

W.  S.  B.  Hopkins,  for  plaintiff.     W.  A.  QUe,  for  defendant. 

Field,  J.  If  we  assume  that  the  truth  of  the  exceptions  has  been 
established,  we  think  that  they  must  be  overruled.  The  substance  of 
the  defendant's  contention  is  tnat  the  Slater  Woolen  Company,  having 
been  incorporated  "  for  the  purpose  of  manufacturing  fabrics  of  wool 
and  worsted,  or  of  a  mixture  thereof  with  other  textile  materials,"  could 
not,  by  and  in  the  name  of  persons  who  were  in  fact  keeping  a  store 
as  its  agent,  but  whose  agency  was  undisclosed,  sell  groceries,  dry-goods, 
and  other  similar  articles,  to  the  defendant  who  wa6  not  employed  by  the 
company,  and  then  maintain  an  action  against  him  to  recover  either  the 
price,  or  the  value,  of  the  goods  sold.  If  the  goods  were  the  property  of 
the  plaintiff,  and  were  sold  by  its  agents,  the  plaintiff  can  sue  as  an  undis- 
closed principal.  Chester  Glass  Co.  v.  Dewey,  16  Mass.  94.  It  was  said 
of  this  case,  in  Davis  v.  Old  Colony  E.  R.  Co.,  131  id.  258,  273  ;  s.  a,  41 
Am.  Rep.  221,  that  "  the  leading  reason  assigned  was  '  the  legislature  did 
not  intend  to  prohibit  the  supply  of  goods  to  those  employed  in  the  manu- 
factory,' "  in  other  words,  the  contract  sued  on  was  not  ultra  vires.  That 
reason  being  decisive  of  the  case,  the  further  suggestion  in  the  opinion, 
"besides  the  defendant  cannot  refuse  payment  on  this  ground,  but  the 
legislature  may  enforce  the  prohibition  by  causing  the  charter  to  be 
revoked  when  they  shall  determine  that  it  has  been  abused,"  was,  as  has 
since  been  pointed  out,  wholly  "obiter  dictum."  But  the  weight  of  author- 
ity support  —  we  think  —  the  last  reason  given  in  its  application  to  the 
facts  of  the  present  case.  There  is  a  distinction  between  a  corporation 
making  a  contract  in  excess  of  its  powers,  and  making  a  contract  which 
it  is  prohibited  by  statute  from  making  or  which  is  against  public  policy 
or  sound  morals,  and  there  is  also  a  distinction  between  suing  for  the 
breach  of  a  contract  wholly  executory,  and  suing  to  recover  the  value  of 
property  which  has  been  received  and  retained  by  the  defendant  under  a 
contract  executed  on  the  part  of  the  plaintiff.  If  it  be  assumed,  in  favor 
of  the  defendant,  that  the  contracts  of  sales  in  the  case  at  bar  were  ultra 
vires  of  the  corporation,  they  were  not  contracts  which  were  prohibited 
or  contracts  which  were  void  as  against  public  policy  or  good  morals  ; 
the  defect  in  them  is,  that  the  corporation  exceeded  its  powers  in  mak- 
ing them.     The  defendant,  under  these  contracts,  has  received  the 
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goods,  and  retained  and  used  them.  We  think  that  the  corporation 
can  maintain  an  action  of  contract  against  the  defendant  to  recover  the 
value  of  the  goods.  We  are  not  required  to  determine  whether  an 
action  can  be  maintained  to  recover  the  price,  as  no  exception  has  been 
taken  to  the  measure  of  damages.  Chester  Glass  Co.  v.  Dewey,  ubi 
supra;  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62;  s.  o.,  20  Am. 
Rep.  504;  Woodruff  v.  Erie  R.  Co.,  93  N.  Y.  609 ;  Nassau  Bank 
v.  Jones,  95  id.  115 ;  Township  of  Pine  Grove  v.  TaZcott,  19  Wall. 
666-679.  See  Whitney  v.  Leominster  Savings  Bank,  141  Mass.  85 ; 
Bowditch  v.  New  Englcmd  Life  Ins.  Co.,  id.  292 ;  s.  o.,  55  Am.  Rep. 
474;    Wright  v.  Pipe  Line  Co.,  101  Penn.  St.  204.  '• 

The  remaining  objections  need  not  be  noticed. 

Exceptions  overruled. 


Jaokson  v.  Gloucester. 
January  10,  1887. 

Mechanic's  Lien — Justice  of  the  Peace  —  Oath  —  Jurat. 

Failure  of  a  justice  of  the  peace,  before  whom  the  statement  of  a  mechanic's 
lien  is  sworn  to,  to  add  to  his  signature  the  title  of  his  office  does  not  render 
the  filing  of  the  statement  void. 

The  authority  of  the  officer  to  administer  the  oath  may  be  proved  if  questioned. 

Petition  to  enforce  a  mechanic's  lien  for  work  and  labor  performed 
or  furnished  by  the  petitioner  upon  and  for  a  building  in  Gloucester. 
At  the  trial  in  the  superior  court,  the  petitioner  offered  in  evidence  a 
certified  copy  of  the  statement  of  lien  filed  in  the  registry  of  deeds 
for  Essex  county.  This  statement  was  signed  by  the  petitioner,  and 
sworn  to  before  a  justice  of  the  peace,  who  subscribed  nis  name,  but 
did  not  add  the  title  of  his  office.  The  defendant  objected  to  the 
admission  of  this  document,  because  it  did  not  show  that  the  oath  was 
administered  by  a  magistrate  or  a  person  legally  authorized  to  adminis- 
ter oaths.  The  petitioner  offered  to  prove  that  the  person  who  executed 
the  certificate  of  oath  was  a  justice  of  the  peace  for  the  county  of 
Essex.  The  evidence  was  admitted  by  the  court,  and  the  defendant 
alleged  exceptions. 

W.  A.  Pew,  Jr.,  for  petitioner.     M.  J.  McNevrny,  for  respondent. 

Field,  J.  Public  Statutes,  chapter  191,  section  6,  provides  that  the 
statement  of  the  just  and  true  account  which  the  person  claiming  a 
lien  must  file  in  the  registry  of  deeds,  "  shall  be  subscribed  and  sworn 
to  by  the  person  claiming  the  lien,  or  by  some  one  in  his  behalf." 
The  statement  filed  by  the  petitioner  was  subscribed  by  him,  and 
sworn  to  before  a  justice  of  the  peace,  and  a  certificate  of  the  oath  was 
attached  to  the  statement  by  the  justice,  who  subscribed  his  name,  but 
did  not  add  the  title  of  his  office.  We  think  that  this  omission  did 
not  render  the  filing  of  the  statement  void,  and  that  the  fact  that  the 
person  by  whom  the  oath  was  administered  was  authorized  to  adminis- 
ter it  may  be  proved  by  evidence.  There  is  nothing  in  the  statute 
that,  in  terms,  requires  any  certificate  of  the  oath,  although  the  statute, 
construed  with  reference  to  well-known  usages,  undoubtedly  inTpKes 
that  the  statements  shall  have  a  jurat  attached.     Affidavits  and  deposi- 
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tions,  lawfully  taken  by  a  person  authorized  to  take  them,  are  not  to 
be  treated  as  unsworn  statements  because  the  magistrate  has  not  added 
to  the  certificate  signed  by  him  the  name  of  his  office.  Courts  permit 
the  certificate  to  be  amended,  or,  without  an  amendment,  admit  evi- 
dence of  the  authority  of  the  person  by  whom  they  were  taken,  if  they 
do  not  take  judicial  notice  of  it.  In  this  case,  if  the  statement 
appeared  on  its  face  to  have  been  sworn  to,  we  think  that  it  could  be 
filed,  and  if,  in  fact,  it  was  sworn  to  before  a  person  authorized  to 
administer  an  oath,  we  think  that  this  was  a  compliance  with  the 
statute.  See  Hitchings  v.  Ellis,  1  Allen,  475 ;  Hunter  v.  Le  Contey 
6  Cow.  728 ;  People  v.  Rensselaer  (C.  P.),  6  Wend.  543 ;  Mc Kinney 
v.  Wilson,.  133  Mass.  131. 
Exceptions  overruled. 


Sherburne  v.  Siboho. 

January  11,  1887. 

Will  —  Trust — Life  Estate. 

The  testator  bequeathed  the  residue  of  his  estate  to  his  nephews  and  nieces, 
in  severalty,  to  share  and  share  alike,  except  William  A.  Foss.  One-half  of  each 
portion  was  to  be  paid  by  the  executors  directly  to  them  respectively,  and  the 
other  half  of  such  portions  was  to  form  a  trust  fund  for  the  benefit  of  said 
nephews  and  nieces,  the  income  to  be  equally  divided  during  their  lives.  The 
will  then  proceeds :  ' '  At  the  decease  of  either  of  the  said  nephews  and  nieces, 
1  give  and  bequeath  such  one's  half  portion  and  interest  in  the  trust  fund  to  his 
or  her  legal  heirs  ;  and  at  the  decease  of  all  my  nephews  and  nieces  I  five  and 
1  bequeath  the  principal  of  said  trust  fund  to  their  legal  heirs,  including  William 

A.  Foss'  heirs." 

Held,  that  it  was  not  the  intention  of  the  testator  to  postpone  the  actual 
division  of  the  trust  fund  until  the  death  of  the  last  beneficiary;  and  that  upon* 
K  the  death  of  one  of  the  nieces  the  portion  held  in  trust  for  her  was  to  be  paid  to* 

her  heirs. 

Where  an  "absolute  estate  is  given  by  bequest  or  devise,  by  clear  and  apt 
words,  this  cannot  be  cut  down  to  a  less  estate  by  subsequent  words  inconsistent 
therewith ;  and  such  words  being  repugnant  to  the  gift  originally  made  are 
treated  as  of  no  effect 

Bill  in  equity  by  the  trustee  under  the  will  of  Jacob  Foss,  late  of 
Charlestown,  for  the  instructions  of  the  court  as  to  the  disposition  of  a 
part  of  the  trust  fund.  The  case  was  heard  by  a  single  justice  and 
reserved  upon  bill  and  answers  for  the  consideration  of  this  court. 
The  facts  appear  in  the  opinion. 

S.  T.  Harris,  for  defendants  in  being.  J.  Fox,  for  persons  not 
ascertained  and  not  in  being. 

Devens,  J.  The  question  in  this  case  arises  on  the  residuary  clause 
of  the  testator's  will.  By  this  he  bequeathed  the  residue  of  his  estate 
"  to  his  nephews  and  nieces,  in  severalty,  to  share  and  share  alike," 
except  William  A.  Foss,  his  brother  Luther's  oldest  son.  One-half  of 
each  portion  was  to  be  paid  by  the  executors  directly  to  them  respect- 
ively, or  their  guardians,  when  they  were  under  age,  and  the  other  half 
of  such  portion  was  to  form  a  trust  fund  for  the  benefit  of  said 
nephews  and  nieces,  the  income  to  be  equally  divided  during  their  lives. 
The  'frill  then  proceeds :  "  At  the  decease  of  either  of  the  said  nephews 
and  nieces,  I  give  and  bequeath  such  one's  half  portion  and  interest  on 
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the  trust  fund  to  his  other  legal  heirs ;  and  at  the  decease  of  all  my 
nephews  and  nieces,  I  gpve  and  bequeath  the  principal  of  said  trust 
fund  to  their  legal  heirs,  including  William  A.  Foss's  heirs,  my  brother 
Luther's  oldest  son." 

Lucy  D.  Sischo,  one  of  the  nieces,  having  died,  her  daughter, 
Peninna,  now  seeks  to  have  paid  to  her  the  6hare  or  the  half  portion 
theld  in  trust  previously  for  the  benefit  of  her  mother,  the  trust  fund 
contemplated  by  the  will  having  been  formed.  If  the  husband  of  Lucy 
D.  Sischo  has  any  right  in  the  fund,  that  right  is  expressly  waived  in 
favor  of  the  daughter,  and  need  not  be  considered.  It  is  upon  the 
claim  made  by  Peninna  that  the  trustee  by  this  bill  seeks  instruction. 
But  for  the  second  of  the  two  clauses  above  quoted,  there  could  be 
no  doubt  that  the  first  gave  absolutely  to  the  heirs  of  Lucy  D.  Sischo, 
upon  her  decease,  her  half  portion,  as  it  is  termed  in  the  will,  with  the 
right  of  present  enjoyment.  It  is  settled  that  where  an  absolute  estate 
is  given  by  bequest  or  devise  by  clear  and  apt  words,  this  cannot  be  cut 
down  to  a  less  estate  by  subsequent  words,  inconsistent  therewith,  and 
such  words  being  repugnant  to  the  gift  originally  made,  are  treated  as 
of  no  effect.  Kettey  v.  Meins*  135  Mass.  231.  The  words  of  the 
second  clause  cannot  be  construed  as  indicating  that  while  the  absolute 
estate  in  the  half  portion  of  each  nephew  and  niece  is  given  to  their 
legal  heirs  upon  their  decease  respectively,  together  witn  the  income 
thereof,  the  actual  division  of  the  trust  fund  is  to  be  postponed  until 
the  decease  of  the  last  of  them.  Even  if  this  might  nave  been  done 
rby  appropriate  words,  such  was  not  the  object  of  the  clause.  The 
.  testator  had  excluded  from  the  benefit  of  his  will,  William  A.  Foss, 
one  of  his  nephews,  but  the  legal  heirs  of  some  of  the  nephews  or 
nieces,  who  were  to  take  under  his  will,  might  include  heirs  of  Wm.  A. 
Foss.  Awkwardly  as  it  is  expressed,  this  clause  is  intended  to  guard 
against  any  inference  that  from  the  legal  heirs  of  either  nephew  or 
niece,  the  legal  heirs  of  Wm.  A.  Foss  were  to  be  excluded.  If  instead 
of  "all"  we  read  "each"  or  "  every  one  of,"  in  which  sense  the  word 
is  not  infrequently,  even  if  inaccurately,  used,  such  intention  would 
clearly  be  indicated.  Nor  is  it  any  serious  objection  to  such  a  construc- 
tion that  the  words  "  principal  of  the  trust  fund,"  are  used  in  the 
clause.  These  may  properly  oe  applied  to  the  share  or  half  portion  of 
each  nephew  or  niece  included  in  the  trust  fund.  The  gift  of  the 
testator,  as  originally  made,  is  "  in  severalty  and  share  and  share  alike," 
to  his  nephews  and  nieces,  with  the  exclusion  of  Wm.  A.  Foss,  and 
such  half  portion  of  nephew  or  niece  is  treated  as  a  distinct  and  indi- 
vidual property.  In  our  view  the  second  clause  does  not  cut  down  or 
diminisn  the  gift  made  by  the  first.  It  repeats  it  for  the  purpose  of 
indicating  that  by  any  thing  which  the  will  may  have  contained,  he  did 
not  intend  to  exclude  William  A.  Foss's  heirs  from  its  benefits,  if  they 
were  also  heirs  of  either  of  the  nephews  or  nieces. 

It  is  suggested  that  the  words  "such  one's  half  portion,"  used 
in  the  first  clause,  may  refer  to  the  half  portion  not  in  trust,  and  which 
might  not  have  been  paid  to  the  first  taker,  that  the  word  "  interest" 
is  contrasted  with  "principal,"  and  shows  that  the  income  only  was  to 
be  paid  until  the  decease  of  all  the  nephews  and  nieces,  when  the 
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principal  was  to  be  distributed.  But  the  words  of  gift,  "  such  one's 
naif  portion  and  interest  on  the  tru6t  fund,"  can  only  be  construed  as 
referring  to  the  half  portion  included  in  the  trust  fund,  and  the 
interest  of  the  nephew  and  niece  therein,  although  the  word  "  on  "  is 
used,  and  not  the  word  "in,"  and  as  bequeathing  such  half  portion 
and  all  interest  therein,  to  the  legal  heirs  of  the  nephew  or  niece 
deceased. 

The  trustee  should,  therefore,  be  instructed  that  the  half  portion 
heretofore  held  in  the  trust  fund  for  the  benefit  of  Lucy  D.  Sischo 
should  now  be  paid  to  her  daughter 

Instruction  accordingly. 

Plimpton  v.  Goodell 
January  11,  1887. 

Fraudulent  Conveyance— Secret  Trust— Creditor's  Action. 

A  conveyance  made  upon  a  secret  trust  and  with  an  actual  fraudulent  intent 
may  be  avoided  by  subsequent  creditors. 

Trial — Postponement — Alleged  Sickness. 

The  fact  that  no  postponement  of  the  trial  of  the  action  was  asked  for  on 
account  of  the  alleged  sickness  of  one  of  the  defendants,  who  was  charged  jointly 
with  the  other  defendant  with  fraud  in  the  sale  of  real  estate,  and  that  no 
attempt  was  made  to  take  her  deposition  before  trial,  are  suspicious  circum- 
stances, to  be  considered  in  connection  with  the  excuse  of  ill-health  alleged  as 
the  reason  of  her  absence. 

Fraudulent  Conveyance — Fraud  is  Question  for  Jury. 

In  an  action  to  set  aside  a  conveyance  of  real  estate  on  the  ground  that  it  was 
made  to  defraud  creditors,  where  there  is  no  concession  by  botn  defendants,  the 
grantor  and  grantee,  that  the  conveyance  was  made  for  that  purpose,  and  no 
admission  of  facts  from  which  a  verdict  to  that  effect  must  necessarily  follow, 
the  question  of  fraud  must  be  submitted  to  the  jury. 

Bill  in  equity  to  set  aside  a  deed  of  real  estate  in  Sonthbridge,  dated 
January  6,  1881,  given  by  the  defendant  Eliza  0.  Goodell  to  tne  other 
defendant,  Daniel  M.  Chamberlin,  in  alleged  fraud  of  the  creditors  of 
Eliza,  or  upon  a  secret  trust  for  her  benefit.  At  the  trial  in  the  superior 
court,  the  following  issue  was  framed  for  the  jury :  Was  the  convey- 
ance, made  by  Eliza  C.  Goodell  to  Daniel  M.  Chamberlin,  made  with 
the  intent  to  defeat,  delay  or  defraud  her  creditors,  or  on  a  secret  trust 
for  her,  express  or  implied ;  and  did  Chamberlin  participate  in  said 
fraudulent  intent?  At  the  close  of  the  evidence  the  court  at  the 
request  of  the  defendants,  directed  the  jury,  upon  the  evidence,  to  find 
the  issue  in  the  negative,  and  reported  the  case  for  the  consideration  of 
this  court.     The  facts  appear  in  the  opinion. 

T.  G.  Kent  and  A.  J.  Bartholomew,  for  plaintiff.  F.  P.  Govlding 
and  J.  M.  Cochran,  for  defendants. 

Field,  J.  The  report  finds  that  there  was  evidence  tending  to 
prove  that  the  plaintiff  on  February  21,  1879,  recovered  judgmeut  in 
the  superior  court  against  the  defendant  Eliza  C.  Goodell,  in  an  action 
upon  a  promissory  note  dated  April  1,  1869 ;  that  execution  issued  on 
the  judgment,  which  the  plaintiff  levied  upon  the  equity  of  redemption 
of  this  defendant  in  the  pasture  lot ;  that  the  execution  was  returned 
satisfied;  that  the  levy  was  declared  void ;  that  on  March  30, 1883,  the 
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plaintiff  brought  a  writ  of  scire  facias  in  the  superior  court,  and  that 
at  the  December -term,  1884,  the  levy  was  set  aside  and  execution  was 
ordered  to  issue  for  the  "  amount  of  the  original  judgment  without 
interest  or  costs,  but  to  be  suspended  during  the  pendency  of  this  suit, 
or  until  further  order." 

The  levy  of  execution  by  Daniel  M.  Chamberlin,  for  the  benefit  of 
Andrew  M.  Chamberlin,  upon  this  defendant's  equity  of  redemption, 
in  the  farm,  and  the  sale  of  it  to  the  plaintiff  were  void  for  the  same 
reason  that  the  plaintiff's  levy  and  sale  were  void,  namely:  because 
each  sale  was  a  sale  on  execution  of  the  right  to  redeem  a  part  only  of 
the  land  included  in  an  existing  mortgage.  See  Cochrcm  v.  Oooadl, 
131  Mass.  464 ;  Chamberlain  v.  Perry,  138  id.  546 ;  Pub.  Stats., 
chap.  172,  §  53  ;  Gen.  Stats.,  chap.  103,  §  22. 

The  deed  which  the  plaintiff  seeks  to  have  declared  void  was  given 
by  said  Goodell  to  Daniel  M.  Chamberlin,  the  other  defendant,  on 
January  5, 1881.  At  this  time  the  plaintiff's  levy  had  not  been  declared 
void  by  the  court,  but  the  question  of  the  validity  was  in  controversy. 
The  record  of  his  6uit  then  showed  that  his  judgment  had  been  satisfied, 
and  it  may  be  that  the  plaintiff,  while  his  judgment  remained  satisfied 
of  record,  conld  not  have  maintained  any  suits  upon  the  judgment, 
and  could  not  have  attached  the  defendant's  property  in  any  proceeding 
upon  the  judgment,  and  that  his  only  remedy  was  by  scire  facias  under 
the  statutes.  Dennis  v.  Arnold,  12  Mete.  449 ;  Perry  v.  Perry,  2 
Gray,  326.  But,  if  the  levy  was  actually  void,  the  defendant  was 
still  indebted  to  the  plaintiff,  although  this  indebtedness  must  be  estab- 
lished in  a  particular  manner,  and  if  the  defendant  knew,  or  was 
advised,  that  the  levy  was  void,  she  could  actually  intend  to  defeat,  delay 
or  defraud  the  plaintiff  by  making  a  conveyance  of  her  property, 
although  his  judgment  remained  satisfied  of  record.  Besides  a  convey- 
ance made  upon  a  secret  trust  and  with  an  actual  fraudulent  intent  may 
be  avoided  by  subsequent  creditors.  Parkman  v.  Welch,  19  Pick. 
231 ;  Wadsworth  v.  Williams,  100  Mass.  126  ;  Dodd  v.  Adams,  125 
id.  398 ;  Bristol  County  Savings  Bank  v.  Keavy,  128  id.  298 ;  Day 
v.  Cocley,  118  id.  524.  One  question  of  law  raised  by  the  report  is 
whether  there  was  evidence  for  the  jury  that  the  conveyance  was 
made  by  the  defendant  Goodell "  with  intent  to  defeat,  delay  or  defraud 
her  creditors,  or  on  a  secret  trust  for  her,  express  or  implied,"  and 
whether  the  defendant  Chamberlin  "participated  in  said  fraudulent 
intent  and  purpose."  The  defendants  were  brother  and  sister,  and  were 
living  together ;  the  deed  was  given  under  the  advice  of  her  counsel, 
and  there  was  clearly  evidence  on  which  the  jury  might  find  that  both 
the  defendants  knew  or  believed  at  the  time  the  deed  was  executed, 
that  the  levies  upon  both  the  farm  and  the  pasture-lot  were  void,  and 
that  the  farm,  if  the  title  remained  in  Mrs.  Goodell,  was  liable  to  be 
levied  upon  by  the  plaintiff  if  he  obtained  a  new  execution  on  his  judg- 
ment The  following  questions  and  answers  show  Chamberlain's  knowl- 
edge and  intent  at  that  time  :  "  You  knew,  didn't  you,  or  supposed  that 
that  levy  —  the  plaintiff's  levy  —  was  not  good  for  any  thing ;  you  was 
told  so? "  Ans.  "  Yes."  "  You  knew,  or  believed,  didn't  you,  if  this 
levy  was  set  aside,  that  the  judgment  debt  of  Plimpton  and  A.  M. 
Vol.  IX, -78 
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Chamberlin  had  not  been  paid?"  Ans.  "Yes."  But,  "it  wa 
the  purpose  of  preventing  Plimpton,  or  it  was  for  fear  that  Plm 
would  take  some  proceedings  against  this  estate,  that  jou  took 
deed ;  that  was  one  of  the  reasons  ? "  "  Answer  that  yes  or  no." 
"  Yes."  After  Mr.  Chamberlin  had  been  advised  by  Mrs,  Goo 
counsel  to  take  a  deed  of  the  farm,  he  aud  Mrs.  Goodell  went  t 
office  of  her  attorney  and  the  deed  was  made,  acknowledged,  and  E 
quently  recorded.  It  purports  to  convey  a  fee-simple  absolute  i 
farm  to  Chamberlin,  reserving  an  estate  of  homestead.  A  bom 
taken  by  Mrs.  Goodell,  which  recites  that  "Chamberlin  takes 
farm  and  agrees  to  try  the  title  of  the  same,"  and  is  on  conditior 
the  obligation  be  void,  if  Chamberlin  shall  reconvey  the  farm  to 
Goodell  upon  payment  of  all  sums  due  to  him  "for  moneys  loanei 
services  performed,"  in  the  present  or  the  future. 

The  existence  of  this  bond  was  apparently  kept  a  secret  until  fa 
produced  at  the  trial.  There  was  evidence  that  this  farm  was  a! 
property  Mrs.  Goodell  had.  The  acts  of  the  two  defendants  wit] 
facts  which  are  directly  shown  to  have  been  known  to  Cham! 
and  which  the  jury  might  on  the  evidence  well  find,  were  know 
Mrs.  Goodell,  as  well  as  the  form  of  the  transaction,  were  evi< 
against  both  of  an  actual  intent  to  defeat,  delay  and  defraud  the  c 
ors  of  Mrs.  Goodell,  of   whom  the  plaintiff   was  believed   to  b< 

Srincipal  if  not  the  only  one  whom  they  intended  should  not  be 
[rs.  Goodell  was  not  called  as  a  witness  and  was  not  present  at  the 
There  was  evidence  that  at  the  time  of  the  trial  she  was  too  ill  to  al 
:  and  too  ill  to  have  her  deposition  taken.  Her  counsel  did  not  as 
a  postponement  on  this  ground,  nor  had  they  attempted  before  the 
to  take  her  deposition.  The  facts  were  suspicious  and  called  for  e 
nation  on  her  part,  and  the  absence  of  any  explanation  by  her,  by  d 
tion  or  otherwise,  was  a  circumstance  to  be  considered  in  connc 
with  the  excuse  of  ill  health,  which  was  given.  It  is  plain  thai 
plaintiff's  motion  that  the  court  direct  the  jury  to  find  the  issue  ii 
affirmative  ought  not  to  have  been  granted.  The  burden  was  upon 
and  there  was  no  admission  or  concession  by  both  defendants  from  ^ 
such  a  verdict  must  necessarily  follow.  The  question  was  for  the 
The  verdict  must  be  set  aside  and  a  new  trial  ordered 
So  ordered. 


Crossman  v.  Massachusetts  Benefit  Association. 
January  11,  1887. 

Life  Insurance  —  Assessment  —  Reserve  Fund  —  Waiver. 

The  statute  of  1880,  chapter  196,  relating  to  assessments  by  beneficial 
insurance  associations,  does  not  contemplate  that  death  losses  shall  be  pi 
of  the  accumulated  or  reserve  fund  of  the  association  as  they  occur,  althouj 
accumulated  fund  may  be  drawn  upon  for  that  purpose  if  the  officers 
proper.  But  the  fact  that  there  is  sufficient  money  iu  the  reserve  fund  tc 
losses  as  they  occur  does  not  preclude  the  association  from  laying  an  asses 
upon  its  members. 

The  representatives  of  the  deceased,  who  just  before  his  death  had  foi 
his  insurance  by  failure  to  pay  an  assessment  wheu  due,  are  not  helped  1 
fact  that  the  association  had  previously,  and  presumably  for  sufficient  i 
waived  similar  defaults  on  the  part  of  the  assured. 
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Action  of  contract  to  recover  upon  two  certificates  of  membership 
in  the  defendant  association.  At  the  trial  in  the  superior  court,  after  the 
evidence  was  all  in,  the  defendant  asked  the  court  to  rule  that  there 
was  no  evidence  for  the  jury,  and  to  order  a  verdict  for  the  defendant. 
The  plaintiff  claimed  that  the  assessment  made  by  defendant  on  policies 
December  1, 1884,  was  illegal,  under  the  provisions  of  the  statute  allow- 
ing assessment  insurance  and  unauthorized  under  the  terms  of  the  pol- 
icies, because  there  was  no  law  authorizing  the  defendant  to  accumulate 
as  a  reserve  fund  derived  from  death  assessments  more  money  than 
was  required  with  which  to  meet  its  current  obligations,  and  that  she 
had  a  right  to  go  to  the  jury  on  a  question  of  waiver  by  the  company 
of  the  provisions  of  the  policies,  rendering  them  null  and  void,  upon 
the  non-payment  of  assessments  within  thirty  days. 

The  court  ruled  that  the  assessment  of  December  1 ,  1884,  was  legal 
and  authorized,  and  that  there  was  no  evidence  that  would  warrant  a 
verdict  for  the  plaintiff,  and  ordered  a  verdict  for  the  defendant.  The 
plaintiff  excepted,  and,  at  her  request,  the  case  was  reported  to  this 
court. 

IP.  O.  Parker  and  R.  F.  Raymond^  for  plaintiff.  K  Avery  and  A. 
K  Avery )  for  defendant. 

Morton,  Ch.  J.  Each  of  the  certificates  under  which  the  plaintiff 
claims  provides  that  "a  failure  to  comply  with  the  rules  of  said  asso- 
ciation as  to  payment,  or  falling  into  gross  arid  confirmed  habits  of 
intoxication,  snail  also  render  this  certificate  void."  It  is  admitted  that 
the  deceased,  R.  H.  Crossman,  with  whom  the  contract  was  made,  and 
of  whom  the  plaintiff  is  the  widow  and  administratrix,  failed  to  pay  an 
assessment  levied  on  December  1,  1884,  and  payable  December  30, 
1884,  and  that  such  assessment  has  never  been  paid.  Prima  facie, 
this  failure  to  comply  with  the  rules  rendered  his  certificate  void.  But 
the  plaintiff  contends  that  the  assessment  was  illegal  and  invalid,  because 
at  the  time  it  was  laid  the  association  had  money  enough  in  its  hands  to 
meet  all  its  obligations  and,  therefore,  that  it  was  not  authorized  to  lay 
an  assessment. 

We  agree  with  the  counsel  for  the  plaintiff  that  it  was  not  the  inten- 
tion of  the  legislature  that  associations  of  this  character  should  become 
great  financiafinstitutions,  with  the  capacity  of  accumulating  and  hold- 
ing funds  to  an  unlimited  amount.  The  legislature  has  established  the 
limits  to  which  they  may  go  in  this  direction.  The  statute  of  1880, 
chapter  196,  section  8,  provides  that  "any  beneficiary  corporation,  asso- 
ciation or  society,  organized  under  the  laws  of  this  Commonwealth,  shall 
have  the  right  to  hold  at  any  one  time,  as  a  death  fund,  belonging  to 
the  beneficiaries  of  anticipated  deceased  members,  an  amount  not  exceed- 
ing one  assessment  from  a  general  or  unlimited  membership,  or  an 
amount  not  exceeding  in  the  aggregate  one  assessment  from  each  lim- 
ited class  or  division  of  such  society  or  association." 

In  the  case  before  us  it  is  not  shown  that  the  defendant  has  exceeded 
the  authority  conferred  on  it  by  this  statute.  The  report  states  that  in 
1881  the  defendant  begun  to  accumulate  a  fund,  called  in  their  books  a 
"reserve  fund,"  and  that  "on  December  1,  1884,  said  reserve  fund  so 
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accumulated  amounted  to  $67,281.17,  and  each  policy-holder  had  o 
tributed  to  that  fund  a  sum  equal  to  one  death  assessment  upon 
policy."  At  that  time  "  the  association  had  been  notified  of  death  los 
amounting  to  $55,000,  which  remained  unpaid,"  some  of  which  w 
contested.  It  is  immaterial  whether  the  fund  authorized  by  the  stat 
is  called  on  the  books  a  reserve  fund  or  a  death  fund.  The  object 
the  legislature  probably  was  to  enable  the  associations  t£  strengtl 
their  position  by  accumulating  a  fund  to  meet  unusual  emergenc 
The  idea  of  holding  money  as  a  fund  imports  permanency  to  so 
extent.  The  statute  does  not  provide  that  losses  by  death  shall  be  p 
out  of  this  fund  as  they  occur.  To  do  this  would  soon  deplete  % 
destroy  the  fund  and  defeat  the  object  of  the  statute.  Nor  does 
statute  directly  or  by  implication  provide  that  no  assessment  shall 
laid  so  long  as  there  is  enough  money  in  the  reserve  fund  to  meet  log 
as  they  occur.  The  officers  of  the  association  might  use  a  part  of 
fund  to  pay  a  loss ;  they  are  not  compelled  to  do  so,  but  it  was  wit 
'their  discretion  to  lay  an  assessment.  The  plaintiff  contends  that 
statute  was  passed  to  meet  the  case  where  a  large  association  lavs 
assessment  which  is  of  greater  amount  than  is  necessary  to  pay  los 
by  death  which  have  occurred,  and  that  by  its  true  construction  it  o 
authorizes  the  associations  to  hold  the  balance  as  a  fund  until  ot 
deaths  occur.  But  this  is  not  the  direct  and  natural  meaning  of 
language  used,  and  the  proviso  that  "  nothing  in  this  section  shall 
held  to  restrict  such  fund  to  less  than  ten  thousand  dollars,"  con  trad 
this  construction,  as  under  it  any  association  may  hold  a  fund  equa 
$10,000,  although  a  death  assessment  amounts  to  less  than  that  si 
We  are,  therefore,  of  opinion  that,  according  to  law  and  according 
the  contract  of  the  parties,  the  assessment  in  question  was  legal  j 
valid. 

The  plaintiff  further  contends  that  the  superior  court  erred  in 
ruling  that  there  was  no  evidence  which  would  warrant  the  jurj 
finding  that  the  defendant  had  waived  the  provisions  of  the  contn 
rendering  them  void  upon  failure  to  pay  the  assessments  within  thi 
days.  The  evidence  shows  that  the  deceased  was  habitually  unpunct 
in  paying  his  assessments,  and  that,  in  many  instances,  the  defend 
received  the  assessments  after  they  were  due,  and  reinstated  hhr 
a  member  of  the  association.  This  was  a  waiver  of  these  several  i 
feitures.  But  there  is  no  evidence  to  show  that  the  defend 
intended  to  waive  the  future  prompt  payment  of  the  assessments 
one  of  the  conditions  of  the  contract,  or  that  the  deceased,  as  a  reas 
able  man,  was  led  to  believe  by  its  actions  that  it  had  waived  t 
condition. 

The  third  rule,  which  is  a  part  of  the  contract,  provides  that,  if 
assessment  is  not  received  within  thirty  days  from  the  mailing  of 
notice,  it  shall  be  taken  "  as  sufficient  evidence  that  the  party  ] 
decided  to  terminate  his  connection  with  the  association,  which  c 
nection  shall  thereupon  terminate,  and  the  party's  contract  with 
association  shall  lapse  and  be  void ;   but  saia  party  may  again  ren 
his  connection  with  the  association  by  a  new  contract,  made  in  I 
same  manner  as  at  first ;  or,  for  valid  reasons  to  the  officers  of  I 
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association  —  such  as  a  failure  to  receive  notice  of  an  assessment  —  he 
may  be  reinstated  by  paying  assessment  arrearages."  It  is  to  be  pre- 
sumed that  in  making  ana  receiving  the  several  payments  in  arrear, 
the  parties  acted  under  this  provision  of  their  contract.  There  is  no 
evidence  to  the  contrary,  but  there  is  evidence  that,  in  several  instances, 
the  officers  required  him  to  sign  certificates  that  he  was  in  good  health, 
before  they  would  reinstate  him.  The  whole  evidence  shows  that  both 
parties  understood  that  they  were  acting  under  the  third  rule,  that 
default  in  prompt  payment  of  assessments  was  not  immaterial,  but  was 
vital,  and  worked  a  forfeiture  which  a  beneficiary  could  not  escape, 
unless  the  officers,  for  reasons  satisfactory  to  themselves,  saw  fit  to 
re-admit  or  reinstate  him.  No  one  can  fairly  draw  an  inference  from 
this  course  of  proceeding,  that  there  was  any  waiver  by  the  defendant 
of  the  provisions  of  the  contracts  requiring  prompt  payment  of 
assessments. 
Judgment  on  the  verdict. 


Parker  v.  Snow. 
January  11, 1887. 

Justice  of  the  Peace — Judgment — Appeal  —  Surety — Notice. 

The  party  in  whose  favor  a  judgment  has  been  rendered  by  a  magistrate  is 
entitled  to  notice  of  the  time  when  the  magistrate  is  to  act  upon  the  recognizance 
given  on  appeal. 

The  trial  justice  extended  the  time  for  the  plaintiffs  to  perfect  their  appeal 
until  such  time  as  he  should  notify  them  to  appear  before  him.  Subsequently, 
upon  notice  from  the  magistrate,  tney  appeared  before  him  and  recognized  with 
surety.  No  notice  was  given  to  the  defendants,  and  they  did  not  appear.  Held, 
that  the  appeal  should  be  dismissed. 

Action  of  contract  brought  before  a  trial  justice  in  the  town  of 
Sandisfield,  iu  the  county  of  Berkshire,  upon  two  promissory  notes. 
The  trial  justice  found  for  the  defendants  and  the  plaintiffs  appealed. 
In  the  superior  court  the  defendants  moved  that  the  case  be  dismissed 
because  no  legal  appeal  therefrom  was  made.  The  motion  was  allowed 
by  the  court,  the  action  dismissed  and  the  plaintiffs  appealed.  The  case 
is  stated  in  the  opinion. 

H.  C.  Joyner,  for  plaintiffs.    Dewey  &  Wright,  for  defendants. 

Moeton,  Ch.  J.     The  statute  provides  that  a  party  aggrieved  by  the 

{'udgment  of  a  trial  justice  in  a  civil  action  may,  within  twenty-four 
lours  after  the  entry  of  the  judgment,  appeal  therefrom  to  the  superior 
court  then  next  to  be  held  in  the  county  ;  and  that  no  appeal  shall  be 
allowed  unless  the  appellant,  within  twenty-four  hours  after  the  entry 
of  judgment,  recognizes  to  the  adverse  party  with  sufficient  suretv  or 
sureties,  to  be  approved  by  the  adverse  party  or  by  the  justice,  in  a 
reasonable  sum,  to  be  fixed  by  the  justice  or  approved  bj  the  adverse 
party,  with  condition  to  enter  and  prosecute  his  appeal  with  effect  and 
to  satisfy,  within  thirty  days  of  the  entry  thereof,  any  judgment  which 
may  be  entered  against  him  in  the  superior  court  upon  said  appeal,  for 
costs,  provided  that  the  justice  tday,  for  cause  shown,  extend  the  time 
for  recognizing.     In  determining  the  sufficiency  of  the  sureties  upon 
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sucli  recognizance,  the  justice  may  examine  upon  oath  the  pere 
offered  as  sureties,  and  all  the  other  witnesses  produced  by  either  pa] 
Pub.  Stats.,  chap.  155,  §§  28,  29. 

In  the  case  at  bar,  the  plaintiffs  within  twenty-four  hours  after 
entry  of  the  judgment  against  them  claimed  an  appeal  and  then  offe 
to  recognize  or  to  give  a  bond,  with  sureties.  The  trial  justice  be 
in  doubt  whether  the  plaintiffs  should  be  required  to  recognize  or  £ 
a  bond,  extended  the  time  for  perfecting  the  appeal,  "until  such  t 
as  he  should  notify  the  plaintiffs  to  appear  before  him."  Subseqnen 
at  a  time  before  the  sitting  of  the  superior  court,  at  which  the  apj 
could  be  entered,  the  trial  justice  notified  the  plaintiffs  to  appear  be' 
him,  and  they  did  appear  and  recognized  with  surety.  No  notice 
given  to  the  defendants. 

The  defendants  had  an  interest  in  the  question  of  the  sufficiency 
the  sureties  in  the  recognizance,  and  the  statute  contemplates  that  t 
have  the  right  to  be  heard  upon  this  question.  If  the  trial  justice 
extended  the  time  for  recognizing  to  a  day  certain  in  the  future, 
would  have  been  a  notice  to  the  defendants  and  saved  their  right  t« 
heard.  But  an  indefinite  extension  to  such  time  in  the  future  as  su 
the  magistrate's  convenience,  without  any  notice  to  the  defendant 
the  time  when  lie  would  act  upon  the  recognizance,  deprived 
defendants  of  their  right  to  be  heard  as  to  the  sufficiency  of  the  s 
ties.  A  majority  of  the  court  are  of  the  opinion  that  it  was  not 
intention  of  the  statute  to  authorize  a  trial  justice  thus  to  extend 
time  of  recognizing  and,  therefore,  that  the  appeal  in  this  case  was 
legally  allowed  and  perfected. 

Action  dismissed. 


Shaw  v.  Cordis. 
January  13,  1887. 

Will —  Trust  —  Ltfe  Tenant  —  Remainder — Income. 

If  a  testator  directs  that  his  trustees  shall  invest  funds  in  certain  spe( 
securities,  with  direction  or  authority  to  hold  the  same  and  pay  the  intere 
certain  persons  for  life,  with  remainder  over,  the  fact  that  the  trustees  p$ 
premium  for  such  securities  will  not  warrant  the  trustees  in  retaining  any 
tion  of  the  income  in  order  to  make  good  to  the  remaindermen  the  premium 
for  the  securities. 

Appeal  from  a  decree  of  the  probate  court  for  Hampden  county, 
allowing  an  item  of  credit  in  the  appellant's  first  account  as  trn 
under  the  will  of  Thomas  Cordis,  late  of  Longmeadow.  It  appears 
the  probate  court  allowed  the  account  of  the  trustee,  except  one  i 
of  credit  for  $221.65,  being  "the  reserve  of  income  of  govcrnn 
t  bonds  to  cover  principal  toward  reduction  of  premium."  This  item 
disallowed  by  the  court,  and  the  trustee  appealed.  Thorn  a*  Cordis  ( 
in  1854,  leaving  a  will  dated  December  11,  1S52.  By  the  will 
residue  of  his  property  was  given  to  his  executors  in  trust  to  pay  < 
the  income  after  deducting  costs,  charges,  etc.,  to  his  four  sons  du: 
their  joint  and  several  lives;  and  the  executors  were  instructe< 
invest  the  residue  of  his  estate  "  in  the  stock  of  the  city  of  Bostor 
they  can  be  obtained  at  a  reasonable  price,  then  in  the  stock  of 
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Commonwealth  of  Massachusetts,  or  of  the  United  States  of  America," 
Wt  in  no  no  case  in  individual  securities.     After  the  death  of  all  his 
sons,  the  executors  were  directed  to  transfer  the  property  to  the  heirs 
of  his  sons.     John  W.  Treadwell  and  John  J.  Clarke  were  appointed 
executory  and  executed  the  powers  under  trust,  till  the  death  of  Tread- 
well,  since  which  time  Clarke  was  the  sole  surviving  executor  and  trus- 
tee, till  his  resignation,  July  1,  1885,  when  John  O.   Shaw,  Jr.,  the 
appellant,  was  appointed  his  successor.     United  States  four  and  a  half 
per  cent  bonds  were  purchased  by  said  Clarke,  in  pursuance  of  the 
powers  contained  in  the  will,  between  October,  1878,  to  October,  1883, 
at  a  premium,  and  the  item  $221.65  was  the   sum   necessary   to   be 
reserved  from  the  income  of  said  bonds  in  order  to  keep  the  principal 
fund  good  as  fixed  by  the  inventory  during  the  period  covered  by  the 
account. 

The  case  was  heard  by  a  single  justice,  and  was  reserved  upon  the 
transcript  of  the  record  of  the  probate  court,  copy  of  the  will  and  agreed 
facts  for  the  consideration  of  this  court. 

T.  H.  Russell,  for  appellant.     J.  E.  Mclntyre,  for  appellee. 

C.  Allen,  J.  If  a  testator  leaves  bonds  which  he  owns  to 
trustees,  with  direction  or  authority  to  hold  the  same,  paying  the  inter- 
est to  certain  persons  for  life,  with  remainder  over,  the  fact  that  such 
bonds  are  worth  a  premium  at  and  after  his  death  will  not  warrant 
the  trustees  in  retaining  any  portion  of  the  interest  for  the  benefit  of 
the  remaindermen.  To  this  extent,  at  least,  the  decisions  heretofore 
made  by  this  court  agree.  Hemenway  v.  Hemenway,  134  Mass.  446, 
452 ;  New  England  Trust  Co.  v.  Eaton,  140  id.  532,  542,  543 ;  s.  c, 
3  East.  Kep'r,  495. 

In  the  present  case  the  testator  did  not  own  the  bonds  in  question  at 
the  time  of  his  death,  but  in  his  will  he  gave  explicit  directions  to  his 
trustees  to  convert  the  residue  of  his  estate  into  three  enumerated 
kinds  of  securities,  which  include  these  bonds,  in  which  respect  this 
case  differs  from  that  last  cited  above.  It  does  not  appear  what  value 
any  of  them  then  bore.  It  has  not  been  intimated  m  the  argument, 
and  there  is  no  legal  presumption,  and  there  is  nothing  in  the  known 
history  of  the  time,  enabling  us  to  see  that  the  testator  must  have  con- 
templated that  any  of  them  could  certainly  be  bought  below  or  at  par. 
So  £ar  as  we  know  or  can  assume,  they  might  cost  a  premium.  Never- 
theless he  left  no  discretion  in  his  trustees  to  go  beyond  the  securities 
particularly  specified.  The  trust  was  to  end  with  the  death  of  his  last 
surviving  son,  and  thus  might  end  at  any  time,  possibly  long  before 
the  maturity  of  the  bonds.  His  sons  were  the  prominent  objects  of 
his  bounty.  This  was  declared  when  the  will  first  came  before  this 
court  for  construction.  Treadwell  v.  Cordis,  5  Gray,  341,  355.  Under 
these  circumstances  having  given  this  direction  for  conversion  into  the 
specified  securities,  which,  after  the  manner  of  that  time,  he  calls  stocks, 
he  adds  the  injunction,  "  to  pay  over  all  the  dividends  and  income  of  said 
stocks,"  over  and  above  costs  and  charges  of  the  executors  and  trustees, 
"  as  fast  as  they  shall  be  received  in  equal  proportions  to  each  of  my 
said  four  sons."  In  point  of  fact  the  trustees  paid  a  premium  for 
most  of  the  bonds.    It  is  not  necessary,  if  it  is  possible,  to  lay  down 
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any  further  rule  for  the  case  than  to  look  for  the  intention  of  the  tes- 
tator. The  question  is  whether  any  intention  as  to  the  disposition  of 
the  income,  with  reference  to  the  respective  rights  of  the  life  tenants 
and  remaindermen,  can  be  collected  from  the  will.  We  think  it  can. 
The  fair  construction  of  the  will  leads  to  the  conclusion  that  the  testa 
tor  intended  that  the  whole  income,  after  conversion  into  the  prescribed 
securities,  should  be  paid  to  his  sons,  without  any  deduction  to  make 
good  to  the  remaindermen  the  premium  which  it  might  be  necessary 
to  pay  in  purchasing  them.  See  Lambert  v.  Lambert,  20  Ch.  943 ; 
Brown  v.  GeUatly,  L.  K.,  2  Ch.  App.  751,  758;  Chancellor  v.  Brown. 
28  Ch.  Div.  42. 
Decree  of  judge  of  probate  affirmed. 


NEW  TORE  COURT  OF  APPEALS. 


Mattejr  of  McPherson's  Will, 

February  7,  1887. 

Constitutional  Law  —  Collateral  Inheritance  Tax  —  Act  1885,  chap.  488. 

The  statute  of  1885,  chapter  483,  entitled  "An  act  to  tax  gifts,  legacies  and  col- 
lateral inheritances  in  certain  cases,"  is  constitutional.* 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme  court, 
in  the  third  judicial  department,  entered  September  28, 1886,  affirming 
a  decree  of  the  surrogate  of  Albany  county,  entered  September  8, 1886, 
imposing  a  tax  upon  the  executors  and  legatees  under  the  will  of  Mary 
McPherson,  deceased,  in  accordance  with  the  provisions  of  chapter  483, 
of  the  Laws  of  1885. 

Hugh  Reittey,  district  attorney,  and  Mark  Cohn,  for  people.  John 
F.  Montignani,  for  executors.  Robt.  G.  Scherer,  for  divers  legatees, 
and  Eugene  Burlingame  and  Leonard  G.  Hun,  for  Mary  E.  Camp- 
bell, a  legatee. 

Earl,  J.  Mary  McPherson  died  in  the  city  of  Albany,  on  the  6th  day 
of  February,  1 886,  leaving  a  will,  which  was  admitted  to  probate  by 
the  surrogate  of  Albany  county.  In  her  will  she  bequeathed  legacies  to 
various  persons  who  were  no  way  related  to  her,  and  upon  the  petition 
of  the  district  attorney  of  that  county  the  surrogate  ordered  the  execu- 
tors named  in  the  will  to  pay  the  succession  tax  imposed  by  chapter  483 
of  the  Laws  of  1885.  The  executors  and  several  of  the  legatees  appealed 
from  the  decision  of  the  surrogate  to  the  general  term,  and  from  affirm- 
ance there  to  this  court.  The  claim  on  tne  part  of  the  appellants  is 
that  the  act  of  1885  is,  for  various  reasons,  unconstitutional  and  void  ; 
that  the  tax  was  not,  therefore,  lawfully  imposed,  and  that  its  collection 
and  payment  cannot  be  rightfully  enforced. 

*  For  a  case  where  it  was  sought  to  evade  a  similar  statute,  see  Sieb&rfs  Appeal 
(Penn.),  2  East.  Rep'r,  875. 
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The  first  section  of  the  act  provides  that,  "  after  the  passage  of  the 
act,  all  property  which  shall  pass  by  will,  or  by  the  intestate  laws  of 
this  State,  from  any  person  who  may  die  seized  or  possessed  of  the 
same  while  being  a  resident  of  the  State,  or  which  property  shaU  be 
within  this  State,  or  any  part  of  such  property,  or  any  interest  therein, 
or  income  therefrom,  transferred  by  deed,  grant,  sale  or  gift  made  or 
intended  to  take  effect  in  possession  or  enjoyment  after  the  death  of 
the  grantor  or  bargainor,  to  any  person  or  persons,  or  to  a  body  politic 
or  corporate,  in  trust  or  otherwise,  or  by  reason  whereof  any  person  or 
body  politic  or  corporate  shall  become  beneficially  entitled,  in  possession 
or  expectancy,  to  any  property  or  the  income  thereof,  other  tnan  to  or 
for  the  use  of  father,  mother,  husband,  wife,  children,  brother  and  sis- 
ter and  lineal  descendants  born  in  lawful  wedlock,  and  the  wife  or 
widow  of  a  eon,  and  the  husband  of  a  daughter,  and  the  societies,  corpo- 
rations and  institutions  now  exempted  by  law  from  taxation,  shall  be 
and  is  subject  to  a  tax  of  $5  on  every  $100  of  the  clear  market  value  of 
such  property,  and  at  and  after  the  same  rate  for  any  less  amount,  to  be 
paid  to  the  treasurer  of  the  proper  county,  and  in  the  city  and  county 
of  New  York  to  the  comptroller  thereof  for  the  use  of  the  State;  and 
all  administrators,  executors  and  trustees  shall  be  liable  fqr  any  and  all 
such  taxes  until  the  same  shall  have  been  paid,  as  hereinafter  directed." 
We  entertain  no  doubt  that  such  a  tax  can  be  constitutionally  imposed. 
The  power  of  the  legislature  over  the  subject  of  taxation,  except  as 
limited  by  constitutional  restrictions,  is  unbounded.  It  is  for  that  body, 
in  the  exercise  of  its  discretion,  to  select  the  objects  of  taxation.  It  may 
impose  all  the  taxes  upon  lands,  or  all  upon  personal  property,  or  all 
upon  houses  or  upon  incomes.  It  may  raise  revenue  by  capitation 
taxes,  by  special  taxes  upon  carriages,  horses,  servants,  dogs,  franchises, 
and  upon  every  species  of  property,  and  upon  all  kinds  of  business  and 
trades.  People  v.  Mayor  of  Brooklyn,  4  Is.  Y.  419 ;  Stuart  v.  Palmer \ 
74  id.  183 ;  People  v.  Equitable  Trust  Co.,  96  id.  387 ;  Portland 
Bank  v.  Apthorp,  12  Mass.  252 ;  Cool.  Tax.  7.  Taxes  upon  legacies 
and  inheritances  nave  been  approved  generally  by  writers  upon  political 
economy  and  systems  of  taxation,  and  no  tax  can  be  less  burdensome 
and  interfere  less  with  the  productive  and  industrial  agencies  of  society. 
Such  taxes  were  imposed  in  Rome  two  thousand  years  ago,  and  are  now 
imposed  in  England  and  several  of  the  continental  countries  of  Europe : 
ana  in  the  States  of  Pennsylvania,  Maryland  and  Virginia,  and,  per- 
haps, other  States  of  this  country.  Williams'  case,  3  Sland  Ch.  186, 
259 ;  Eyre  v.  Jacobs,  14  Gratt.  422.  And  in  1864  — 13  U.  S.  Stats,  at 
Large,  287  —  a  tax  was  imposed  by  the  Federal  government  upon  suc- 
cessions to  real  estate.  The  acts  imposing  such  taxes  have  frequently 
come  before  the  courts,  and  have  uniformly  been  upheld.  Carpenter  v. 
Commonwealth  of  Pennsylvania,  17  How.  456  ;  Scholey  v.  Mew,  23 
Wall.  831 ;  Clapp  v.  Sampson,  94  U.  S.  589 ;  Rice  v.  Blakesley,  101 
id.  174;  Mason  v.  Wharton,  104  id.  689;  In  re  Shorfs  Estate,  16 
Penn.  St.  63 ;  Stinger  v.  Commonwealth  of  Pennsylvania,  26  id.  422 ; 
Commonwealth  v.  Preedley,  21  id.  33;  Strode  v.  Commonwealth,  52 
id.  181 ;  Miller  v.  Commonwealth,  27  Gratt.  110 ;  Tyson  v.  State,  8 
Md.  578 ;  State  v.  Dorsey,  6  Gill,  388  ;  Williams'  case,  3  Bland  Ch. 
Vol.  IX.  —  78 
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186.  The  case  of  State  v.  Dorsey  was  a  curious  one,  possible  under  a 
state  of  society  long  since  passed  in  this  country.  There  the  bequest  of 
freedom  to  a  slave  was  held  to  be  a  legacy  within  the  meaning  and 
operation  of  the  Maryland  act  imposing  taxes  upon  legacies,  and  the 
executor  was  compelled  to  pay  it. 

It  is  not  very  important  to  determine  in  this  case  whether  the  act  of 
1885  is  to  be  regarded  as  imposing  a  tax  upon  property  or  upon  the  suc- 
cession or  devolution  of  property  by  will  or  intestacv.  In  either  case 
it  is  a  special  tax.  In  the  one  case  it  is  a  tax  upon  the  particular  class 
of  property,  and  in  the  other  case  a  tax  upon  the  succession  or  devolu- 
tion of  property,  or  the  right  to  receive  property  in  the  cases  mentioned 
in  the  statute.  Whether  it  be  one  or  tne  other  it  is  free  from  constitu- 
tional objection.  It  has  never  been  questioned  that  the  legislature  can 
impose  a  tax  upon  all  sales  of  property,  upon  all  incomes,  upon  all 
acquisitions  of  property,  upon  all  business  and  upon  all  transfers. 
Taxes  of  a  similar  character  were  quite  extensively  imposed  by  the  acts 
of  congress  passed  during  the  late  civil  war.  If  this  be  regarded  as  a 
tax  upon  property,  then  it  is  free  from  constitutional  objection  if  it  be 
equally  imposed  and  properly  apportioned  upon  all  the  property  of  the 
class  to  which  it  belongs.  A  tax  imposed  for  the  general  welfare  upon 
a  particular  house,  or  the  houses  of  a  particular  neighborhood,  would 
be  amenable  to  constitutional  objection,  but  if  imposed  upon  all  the 
houses  in  the  State,  then  it  is  a  tax  imposed  upon  all  property  of  that 
clans,  and  is  amenable  to  no  objection. 

It  is  also  objected  that  this  tax  is  not  constitutionally  imposed  because 
there  is  no  compliance  in  the  act  with  section  20  of  article  3  of  the  Con- 
stitution of  this  State,  which  provides  that  "  every  law  which  imposes, 
continues  or  revives  a  tax  shall  distinctly  state  the  tax  and  the  object  to 
which  it  is  to  be  applied,  and  it  shall  not  be  sufficient  to  refer  to  any 
other  law  to  fix  such  tax  or  object."  Section  1  of  this  act  requires  that 
this  tax  shall  be  paid  "  for  the  use  of  the  State,"  and  that  is  the  only 
designation  of  the  object  to  which  the  tax  is  to  be  applied.  If  we  were 
obliged  to  hold  that  this  constitutional  provision  is  applicable  to  this 
case,  we  should  have  difficulty  to  determine  that  the  ooject  of  the  tax 
is  sufficiently  stated.  It  has  been  held  that  the  object  is  sufficiently 
stated  if  the  act  imposing  a  tax  provides  that  it  shall  be  paid  to  the 
credit  of  the  general  fund.  People  v.  Supervisors  of  Orange  County, 
17  N.  Y.  239  ;  People  v.  Home  Ins.  Co.,  92  id.  335. 

The  decision  which  first  announced  this  doctrine  greatly  impaired  the 
value  of  the  constitutional  provision,  because  when  the  tax  has  once 
been  paid  into  the  general  fund,  it  may  be  appropriated  by  the  legisla- 
ture to  any  of  the  innumerable  objects,  ordinary  and  extraordinary,  for 
which  the  State  may  need  money ;  and  thus  any  information  given  to 
members  of  the  legislature,  or  to  tax  payers,  by  such  a  statement  of  the 
object  of  the  tax,  is  more  illusory  than  real.  But  it  must  be  assumed 
that  the  constitutional  provision  still  has  some  value,  and  it  should  not 
be  entirely  nullified  by  judicial  construction,  as  it  would  be  if  we  should 
hold  that  this  act  sufficiently  states  the  object  of  the  tax  within  the 
meaning  of  the  Constitution. 

But  wo  are  of  opinion  that  this  section  of  the  Constitution  is  not 


Digitized  by 


Google 


U.  Y.]  Matter  of  McPherson's  Will.  579 

applicable  to  this  case.  In  term6  it  applies  to  every  tax  which  the  leg- 
islature can  impose,  and  is  not  confined  to  a  property  tax.  It  i6  not, 
-even  by  its  terms,  confined  to  a  general  tax  embracing  the  whole  State ; 
bnt  the  language,  literally  construed,  is  broad  enough  to  embrace  every 
local  tax  imposed  for  local  purposes.  As  stated  above,  taxes  may  be 
imposed  upon  a  great  variety  of  objects.  They  may  be  direct  or  indi- 
rect, special  or  general,  and  they  may  be  imposed  in  the  shape  of  excise 
and  licenses,  upon  hawkers,  peddlers,  auctioneers,  insurance  agents, 
liquor  dealers  and  others.  All  the  contributions  for  the  support  of  the 
government,  enforced  from  individuals  in  the  various  ways  mentioned, 
are,  properly  speaking  taxes.  Notwithstanding  the  general  language 
of  the  section  referred  to,  we  do  not  think  it  was  intended  to  apply  to 
every  tax  which  the  legislature  could  impose,  and  so  it  has  been  held. 

The  object  of  the  constitutional  provision  was  to  convey  information 
to  the  members  of  the  legislature  and  to  the  people,  and  it  should  have 
a  practical  construction,  with  a  view  to  accomplish  its  purpose  so  far  as 
attainable,  and  to  carry  out  the  policy  which  we  may  assume  dictated  it. 

The  tax  imposed  by  this  act  is  a  permanent  one.  It  is  always  uncer- 
tain upon  whom  it  will  fall  and  how  much  revenue  it  will  produce. 

It  would  have  been  impossible  for  the  legislature,  perhaps  years  in 
advance,  to  specify  the  particular  objects  to  which  the  tax  should  be 
applied,  and  we  are  of  opinion  that  this  section  of  the  Constitution  was 
intended  to  apply  to  the  annual  recurring  taxes  known  at  the  time  of 
the  adoption  of  the  Constitution  and  imposed  generally  upon  the  entire 
property  of  the  State.  The  legislature  would  know  definitely  the 
objects  for  which  such  taxes  were  imposed,  and  could  anticipate  with 
some  certainty  the  amount  which  they  would  produce ;  and  in  their 
imposition  it  was  deemed  important  by  the  fraraers  of  the  Constitution 
that  the  object  of  the  tax  should  be  stated.  But  we  do  not  think  that 
the  policy  embodied  in  the  section  had  any  reference  to  special  taxes 
which  may  be  collected  in  a  variety  of  ways  under  general  laws,  such 
as  auction  duties,  excise  duties,  taxes  on  business  or  particular  trades, 
avocations  or  special  classes  of  property.  It  has  been  held  in  several 
States  where  constitutional  provisions  required  that  property  taxes 
should  be  equal  and  uniform,  that  such  provisions  had  reference  only 
to  general,  annual  recurring  taxes  upon  property  generally,  and  not  to 
special  taxes  upon  privileges,  or  special  or  limited  kinds  of  property. 
It  was  said  in  The  Sun  Mutual  Ins.  Co.  v.  City  of  New  York,  5 
Sandf.  10,  by  Oakley,  Ch.  J.,  in  speaking  of  this  constitutional  pro- 
vision, that  it  mi^ht  be  "  seriously  doubted  whether  it  ought  not  to  be 
construed  as  relating  exclusively  to  the  imposition  of  a  general  tax  for 
State  purposes,  and  not  at  all  to  the  imposition  of  a  local  tax  for  local 
objects." 

In  People  v.  Moving,  3  Abb.  Ct.  App.  Dec.  539,  the  court  had 
under  consideration  the  acts  of  1846  and  1866,  imposing  duties  upon 
auctioneers  and  brokers,  and  the  acts  were  challenged  as  in  contraven- 
tion of  this  section  of  the  Constitution,  and  Hunt,  J.,  writing  the 
opinion  of  the  court,  expressed  concurrence  with  the  intimation  of 
Judge  Oakley  in  the  case  last  cited,  and  said  that  this  section  "  was 
not  intended  to  be  applied  to  laws  which  impose  duties,  fees  or  excises 
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on  particular  professions,  classes  of  trade  or  individuals,  but  that  the 
same  relates  only  to  a  general  tax  upon  the  property  of  the  State ;" 
that  "  this  section,  I  have  no  doubt,  contemplates  a  general  tax  upon  all 
the  property  of  the  State,  and  was  not  intended  to  De  satisfied  with,  or 
to  apply  to  a  local  tax  upon  a  particular  section,  or  to  a  tax  imposing 
fees  or  duties  upon  trades  or  individuals,  although  the  same  are  direct 
taxes  equally  as  if  imposed  upon  the  entire  property  of  the  State."  It 
was  saia  by  Finch,  J.,  in  People  v.  Fvre  Amo.  of  Phila.,  92  N.  T. 
311,  that  the  tax  covered  by  tne  constitutional  provision  is  one  general 
in  its  provisions  and  co-extensive  with  the  State. 

It  is  thus  seen  that  there  are  cases  where  the  language  of  this  section 
of  the  Constitution  must  be  restricted  by  construction,  and  we  think 
this  is  one  of  the  cases. 

This  tax  is  imposed  according  to  the  value  of  the  legacy  and  collat- 
eral inheritance  liable  to  be  taxed,  and  hence  there  must  be  some  mode 
of  ascertaining  that  value ;  and  for  that  purpose  judicial  action  is  requi- 
site at  some  stage  of  the  proceeding  before  the  liability  of  the  tax 
payer  becomes  finally  fixed.  He  must  have  some  kind  of  notice  of  the 
proceeding  against  him  and  a  hearing  or  an  opportunity  to  be  heard  in 
reference  to  the  value  of  his  property,  and  the  amount  of  the  tax  which 
is  thus  to  be  imposed.  Unless  he  has  these  his  constitutional  right  to 
due  process  of  law  has  been  invaded.  Stiiart  v.  Palmer,  74  N.  Y.  183 ;. 
Rauroad  Tax  Case  v.  Sawyer,  8  Sawy.  238 ;  Hac/ar  v.  Dist.  No.  108, 
111  U.  S.  701.  This  act  is  assailed  as  unconstitutional  and  void  because 
it  is  claimed  it  does  not  give  the  tax  payer  such  notice  and  hearing. 

While  the  provision  for  notice  is  not  as  clear  and  explicit  as  it  might 
have  been,  yet  we  are  constrained  to  believe  that  it  is  sufficient.  Sec- 
tion 13  provides  that  in  order  to  fix  the  value  of  the  property  of  per- 
sons whose  estates  are  subject  to  the  payment  of  the  tax,  the  surrogate 
upon  the  application  of  any  interested  party,  or  upon  his  own  motion, 
shall  appoint  some  competent  person  as  appraiser  as  often  as  and  when 
occasion  may  require,  whose  duty  it  shall  be  forthwith  to  give  such 
notice  by  mail,  and  to  such  person  as  the  surrogate  may  by  order  direct 
of  the  time  and  place  he  will  appraise  such  property,  and  at  such  time 
and  place  to  appraise  the  same  at  its  fair  market  value,  and  make  a  report 
thereof  to  the  surrogate,  together  with  such  other  facts  in  relation 
thereto  as  the  surrogate  may  by  order  require,  to  be  filed  in  the  office 
of  the  surrogate ;  and  from  this  report  the  surrogate  shall  forthwith 
assess  and  fix  the  then  cash  value  of  all  estates,  annuities  and  life  estates 
or  term  of  years  growing  out  of  said  estate,  and  the  tax  to  which  the 
same  is  liable,  and  shall  immediately  give  notice  thereof  by  mail  to  all 
parties  known  to  be  interested  therein."  With  a  view  of  upholding  the 
constitutionality  of  the  act,  this  and  all  the  other  sections  of  the  act 
must  be  liberally  construed,  as  no  act  of  the  legislature  may  be  con- 
demned as  unconstitutional  if  by  fair  implication  or  any  just  construc- 
tion of  its  language  it  can  be  upheld.  The  surrogate  who  has  admitted 
a  will  to  probate  or  granted  letters  of  administration  will  ordinarily 
have  in  his  possession  information  as  to  the  persons  interested  in  the 
estate  to  be  administered ;  and  hence  this  section  imposes  upon  him 
the  duty  of  selecting  the  persons  to  whom  notice  is  to  be  addressed  by 
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the  appraisers ;  and  as  all  persons  interested  are  entitled  to  notice  it  is 
a  fair  inference  that  it  was  intended  that  he  should  direct  notice  to  be 
given  to  all  such  persons.  He  is  a  judicial  officer  in  whose  court  pro- 
ceedings are  conducted  in  an  orderly  manner,  and  all  persons  interested 
in  any  question  to  be  determined  by  him  are  entitled  to  notice  and  a 
hearing.  It  was  intended  that  this  proceeding  for  the  imposition  of  a 
tax  should  be  conducted  in  an  orderly  way  as  is  required  in  other  pro- 
ceedings in  this  court.  Therefore,  when  the  section  provides  that  he 
shall  designate  by  order  to  whom  the.  notice  is  to  be  given  it  is  neces- 
sarily implied  that  he  shall  designate  all  the  persons  entitled  to  notice. 
If  he  shall  omit  to  do  so,  it  would  be  an  error  on  account  of  which  any 
tax  imposed  upon  the  person  not  notified  or  heard  would  be  invalid  as 
having  been  imposed  without  jurisdiction. 

It  is  also  provided  that  immediately  after  he  has  assessed  the  tax  the 
surrogate  shall  "  give  notice  thereof  by  mail  to  all  parties  known  to  be 
interested  therein."  This  gives  a  further  opportunity  to  the  tax  payer 
to  be  heard.  Upon  receiving  the  notice,  if  he  had  no  prior  notice  or 
hearing,  he  may  apply  to  the  surrogate  and  ask  for  one,  and  it  would 
be  his  duty  to  grant  it.  The  proceeding  is  in  court  before  a  judicial 
officer,  and  whatever  a  tax  payer  can  ask,  as  a  matter  of  constitutional 
right,  it  is  the  duty  of  the  surrogate  to  grant. 

Then  there  is  the  right  of  appeal  provided  for  in  the  same  section. 
Any  person  dissatisfied  with  the  appraisement  or  assessment  may 
appeal  therefrom  to  the  surrogate  of  the  proper  county  on  paying  or 
giving  security  to  pay  all  costs  and  the  tax  as  fixed  by  the  court.  Upon 
such  appeal  there  is  another  opportunity  to  be  heard.  The  appeal  is 
not  limited  to  questions  of  law,  but  may  be  taken  to  the  surrogate  upon 
both  the  law  and  the  facts,  and  he  has  ample  power  to  correct  any  error 
brought  to  his  attention.  For  the  purpose  of  making  such  correction, 
he  is  not  bound  by  the  estimate  of  the  appraisers  or  by  the  facts  which 
appeared  before  mm,  but  he  may  hear  such  new  evidence  and  allega- 
tions as  may  be  properly  presented  to  him. 

There  is  still  further  opportunity  to  be  heard  under  section  16  of 
the  act  It  is  there  provided  that  if  it  shall  appear  to  the  surrogate's 
court  that  any  tax  accruing  under  the  act  has  not  been  paid,  according 
to  law,  it  shall  issue  a  citation  citing  the  persons  interested  in  the 
property  liable  to  the  tax  before  the  court  on  a  day  certain,  not  more 
than  three  months  after  the  date  of  such  citation,  and  show  cause  why 
the  tax  should  not  be  paid ;  that  the  service  of  such  citation  and  the 
time,  manner  and  proof  thereof,  and  the  hearing  and  determination 
thereon,  and  the  enforcement  of  the  determination  or  decree  shall  con- 
form to  the  provisions  of  the  Code  of  Civil  Procedure  for  the  ser- 
vice of  citations  now  issuing  out  of  surrogates'  courts,  and  the  hear- 
ing and  determination  thereon  and  its  enforcement. 

So,  too,  under  this  section,  after  the  tax  has  been  imposed,  no  person 
can  be  compelled  to  pay  it  until  a  citation  has  been  regularly  served 
upon  him,  and  he  has  had  ample  opportunity  to  be  heard.  Upon  the 
return  of  the  citation  it  is  not  specified  in  the  section  what  cause  can 
be  shown  against  the  payment  of  the  tax ;  but  it  is  clear  that  the  per- 
son thus  cited  may  allege  any  reason  whatever  which  shows  that  he 
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ought  not  to  pay  it.  He  may  answer  that  he  has  not  had  an  oppor- 
tunity to  be  heard  upon  the  appraisal,  and  that,  therefore,  the  tax  as  to 
him  is  void.  He  may  show  any  error  affecting  the  validity  of  the  tax, 
or  that  he  has  never  received  and  never  will  receive  the  inheritance  or 
legacy ;  and  it  would  undoubtedly  be  a  justification  for  refusing  to 
pay  that  he  had  absolutely  renounced  and  refused  to  accept  or  receive 
the  inheritance  or  legacy.  If  the  surrogate  should  err  in  his  decision, 
there  would  be  the  right  of  appeal  to  the  supreme  court,  and  the  same 
right  which  parties  have  in  other  qises  to  bring  to  this  court  for  review 
the  decisions  of  surrogates'  courts. 

So  in  all  of  these  modes  we  think  there  is  sufficient  provision  for 
notice  and  hearing  for  all  parties  interested  in  the  tax,  and  we  have  no 
doubt  that  the  act  secures  to  every  tax  payer  due  process  of  law  so  far 
as  it  is  applicable  to  cases  of  taxation. 

It  is  also  objected  that  the  act  conferspowers upon  surrogates'  courts 
not  authorized  by  and  contrary  to  the  Constitution.  There  is  nothing 
in  the  Constitution  which  in  any  way  specifies  or  defines  the  powers  or 
duties  of  surrogates.  They  are  recognized  in  various  sections  of  the 
Constitution,  and  they  have  been  known  to  the  law  of  this  State  since 
the  foundation  of  our  government.  Their  jurisdiction  has  from  time  to 
time  been  defined  in  the  statutes,  and  from  time  to  time  extended  and 
enlarged.  Surrogates'  courts  have  always  had  jurisdiction  of  the 
administration,  adjustment  and  settlement  of  the  estates  of  deceased 
persons,  and  the  imposition  and  collection  of  this  tax  are  simply 
incidents  in  the  final  settlement  and  adjustment  of  such  estates,  and 
are  in  no  way  foreign  to  the  jurisdiction  which  has  generally  been  exer- 
cised by  such  courts,  certainly  not  so  foreign  as  to  make  the  act  obnox- 
ious to  any  constitutional  objection. 

The  learned  brief  submitted  by  Mr.  Hun,  on  the  part  of  the  appel- 
lants, points  out  many  imperfections  in  this  act,  and  shows  that  there 
will  be  great  embarrassment  and  difficulty  in  executing  the  act  in  the 
cases  of  contingent  remainders  and  expectant  estates,  and  in  some  other 
cases.  The  criticisms  made  by  him  upon  the  act  are  well  worthy  of 
the  attention  of  the  legislature.  But  even  if,  in  some  of  the  respects 
pointed  out  by  him,  it  should  be  found  that  the  act  is  inoperative  and 
impractical,  yet  on  that  account  we  see  no  reason  for  condemning  the 
entire  act. 

If  it  should  be  wholly  inoperative  in  cases  of  contingent  and  expect- 
ant estates  and  in  some  other  cases  mentioned  by  him,  yet  it  can  operate 
without  difficulty  or  embarrassment  in  the  great  majorit}'  of  cases  com- 
ing within  its  purview.  A  majority  of  persons  having  property  die 
intestate,  and  a  majority  of  those  disposing  of  property  by  will  do  it 
by  simple  bequests  or  devises,  and  the  cases  of  contingent  and  expect- 
ant estates  are  not  very  common.  There  is  no  reason,  therefore,  for 
condemning  the  whole  act,  because  possibly  in  some  cases  it  could  not 
have  operation  according  to  the  intent  of  the  legislature.  We  cannot 
say  that  the  legislature  would  not  have  enacteait  if  they  had  known 
that  it  would  be  confined  in  its  operation  to  simple  cases  of  intestacy 
and  wills  containing  nothing  but  absolute  devises  and  bequests,  as  to 
which  there  is  no  difficulty  or  embarrassment  in  executing  the  act 
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We  are,  therefore,  of  opinion  that  there  is  no  constitutional  objection 
to  this  act  which  affects  this  case,  and  that  the  order  should  be  affirmed, 
with  costs. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Order  affirmed. 


Lahb  v.  Metropolitan  Elevated  R.  Oo. 

February  1,  1887. 

Railroad — Elevated — New  York  City — Damage  to  Property  of  Abutting 
Owners. 

An  elevated  railroad  in  the  streets  of  New  York  city,  operated  and  constructed  as 
at  present  is  a  perversion  of  the  use  of  the  street  from  the  purposes  originally 
designed  for  it,  and  is  a  use  which  neither  the  city  authorities  nor  the  legislature 
can  legalize  or  sanction  without  providing  compensation  for  the  injury  inflicted 
upon  tne  property  of  abutting  owners. 

Abutters  upon  a  public  street,  claiming  title  to  their  premises  bv  grant  from 
the  municipal  authorities,  acquire  an  easement  in  the  bed  of  the  street  for 
ingress  and  egress  to  and  from  their  premises,  and  also  for  the  free  and  uninter- 
rupted passage  and  circulation  of  light  and  air  through  and  over  such  street  for 
the  benefit  of  their  property  situated  thereon. 

The  ownership  of  such  easement  is  an  interest  in  real  estate,  constituting 
property  within  the  meaning  of  that  term,  as  used  in  the  Constitution  of  the 
State,  and  requires  compensation  to  be  made  therefor  before  it  can  lawfully  be 
taken  from  its  owner  for  public  use. 

The  erection  of  an  elevated  railroad,  the  use  of  which  is  intended  to  be  per- 
manent, in  a  public  street,  and  upon  which  cars  are  propelled  by  steam  engines, 
generating  gas,  steam  and  smoke,  and  distributing  in  the  air  cinders,  dust, 
ashes  and  other  noxious  and  deleterious  substances,  and  interrupting  the  free 
passage  of  light  and  air  to  and  from  adjoining  premises,  constitute  a  taking  of 
the  easement,  and  its  appropriation  by  the  railroad  corporation,  rendering  it 
liable  to  the  abutters  for  the  damages  thereby  occasioned  to  their  property. 

Appeal  from  a  jndgment  of  the  New  York  common  pleas  affirming 
a  judgment  in  favor  of  the  plaintiff.     The  opinion  states  the  case. 

Jvlien  DavieSj  Edward  S.  Rapallo  and  David  Dudley  Field,  for 
appellant.     Inglis  Stuart  and  WiUett  Van  Neet^  for  respondent. 

Ruger,  Oh.  J.  This  action  is  the  sequel  of  the  Story  case  —  Story 
j.  JT.  ¥.  El.  R.  R.  Co.,  90  N.  T.  122  ;  s.  a,  43  Am.  Kep.  146  — and 
its  defense  seems  to  have  been  conducted  upon  the  theory  of  secur- 
ing a  re-examination  of  the  question  then  decided,  and,  in  case  that 
effort  should  prove  fruitless,  of  limiting  and  restricting,  as  much  as 
possible,  their  logical  effect. 

The  endeavor  to  secure  a  reexamination  of  the  doctrines  of  that  case 
must  fail,  since  the  decision  then  made  embodied  the  deliberate  judg- 
ment of  the  eonrt,  pronounced  after  the  most  careful  and  thorou^n 
consideration,  and  after  two  arguments  at  the  bar,  made  by  most  etni- 
j  nent  counsel,  had  apparently  exhausted  the  resource  of  learning  and 
argument  in  the  discussion  of  the  questions  presented. 

It  would  be  the  occasion  of  great  public  injury  if  a  determination 
thus  made  should  be  inconsiderately  unsettled  and  suffered  to  again 
beoome  the  subject  of  doubt  and  theme  of  renewed  discussion. 

The  reasons  advanced  by  the  able  counsel  for  the  appellants  to  induce 
us  to  reconsider  that  case  seem  to  us  to  be  insufficient  to  render  it  wise 
or  expedient  to  do  so.     The  doctrine  of  the  Story  case,  therefore, 
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although  pronounced  by  a  divided  court,  must  be  considered  i 
decisis  upon  all  questions  involved  therein,  and  as  establishing  t 
as  well  for  this  court  as  for  the  people  of  the  State,  whenever 
questions  may  be  litigated. 

Wherever,  therefore,  the  principles  of  that  case  logically  lead 
feel  constrained  to  go  and  give  full  effect  to  the  rule  therein 
that  abutters  upon  public  streets  in  cities  are  entitled  to  such  d; 
as  they  may  have  sustained  by  reason  of  a  diversion  of  the  stre* 
the  use  for  which  it  was  originally  taken,  and  its  illegal  approp 
to  other  and  inconsistent  uses. 

The  ease  is  not  only  authority  upon  the  questions  which  it  ex 
decides,  but  also  upon  all  such  as  logically  come  within  the  pri 
therein  determined. 

It  is,  therefore,  unnecessary  to  enter  into  a  general  discusi 
those  questions,  but  after  restating  such  propositions  therein  as  s 
be  controlling  in  this  case,  we  snail  simply  refer  to  some  alle< 
tinctions  between  the  present  case  and  the  Story  case. 

We  hold  that  the  Story  case  has  definitely  determined  : 

First.  That  an  elevated  railroad  in  the  streets  of  a  city,  open 
steam  power  and  constructed  as  to  form,  equipments  and  dim 
like  that  described  in  the  Story  case,  is  a  perversion  of  the  use 
street  from  the  purposes  originally  designed  for  it,  and  is  a  use 
neither  the  city  authorities  nor  the  legislature  can  legalize  or  s; 
without  providing  compensation  for  the  injury  inflicted  up 
property  of  abutting  owners. 

Second.  That  abutters  upon  a  public  street,  claiming  title  I 
premises  by  grant  from  the  municipal  authorities,  who  at  the  sau 
covenant  that  a  street  to  be  laid  out  in  front  of  such  properl 
continue  forever  thereafter  for  the  free  and  common  passage  of, 
public  streets  and  ways  for  the  inhabitants,  and  all  others  passi 
returning  through  or  by  them  in  like  manner  as  the  other  str 
the  same  city  now  are  or  lawfully  ought  to  be,  acquire  an  easen: 
the  bed  of  the  street  for  ingress  and  egress  to  and  from  their  pr< 
and  also  for  the  free  and  uninterrupted  passage  and  circulation  c 
and  air  through  and  over  such  street  for  the  benefit  of  their  pi 
situated  thereon. 

Third.  That  the  ownership  of  such  easement  is  an  interest 
estate  constituting  property,  within  the  meaning  of  that  term  i 
in  the  Constitution  of  the  State,  and  requires  compensation  to  b 
therefor  before  it  can  lawfully  be  taken  from  its  owmer  for  pub 

Fourth.  That  the  erection  of  an  elevated  railroad,  the  use  of 
is  intended  to  be  permanent,  in  a  public  street  and  upon  which  c 
propelled  by  steam  engines  generating  gas,  steam  and  smoke,  a: 
tributing  in  the  air  cinders,  dust,  ashes,  and  other  noxious  an 
terious  substances,  and  interrupting  the  free  passage  of  light  am 
and  from  adjoining  premises,  constitutes  a  taking  of  the  easeme 
its  appropriation  by  the  railroad  corporation  rendering  it  liable 
abutters  for  the  damages  thereby  occasioned  to  their  property. 

The  jury  in  this  case,  under  the  instructions  of  the  court,  have 
upon  evidence  which  justifies  the  finding,  that  the  structure 
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defendant  in  Amity  street,  in  connection  with  the  running  of  care 
thereon  propelled  by  steam  engines,  with  the  consequences  naturally 
flowing  therefrom,  constitutes  an  employment  of  the  street  for  pur- 
poses not  originally  designed,  and  a  perversion  of  its  use  from  legiti- 
mate street  purposes. 

Assuming,  therefore,  the  binding  force  of  the  decision  in  the  Story 
case,  we  will,  when  they  are  raised  by  sufficient  exceptions,  proceed  to 
examine  some  distinctions  claimed  by  the  appellants  to  exist  between 
the  cases. 

Among  other  things  it  is  claimed  that  the  Story  case  is  an  au- 
thority only  where  abutting  owners  hold  title  to  their  property 
under  conveyances  similar  to  those  of  Story's,  and  that  abutters  claim- 
ing title  under  any  other  tenure  than  that  of  a  deed  from  a  munici- 
pality containing  covenants  protecting  the  street  from  any  other  use 
than  that  of  a  public  street,  do  not  come  within  the  principles  there 
determined.  This  claim  we  think  is  not  well  founded.  We  are 
of  opinion  that  no  legal  difference  exists,  with  reference  to  the 
interest  acquired  by  abutting  owners  in  a  public  street,  between 
that  afforded  by  a  title  conferred  under  such  a  deed  as  Story  had  or 
that  acquired  through  a  series  of  mesne  conveyances  from  the  origi- 
nal owner,  whose  property  was  taken  by  proceedings  in  invitum,  insti- 
tuted by  the  municipality  under  a  public  statute  to  acquire  land  for 
street  purposes,  which  provided  that  the  land  thus  taken  should  be 
held  in  trust,  nevertheless  that  the  same  be  appropriated  and  kept  open 
for  or  as  a  part  of  a  public  street,  etc.,  forever,  in  like  manner  as  the  said 
public  streets,  etc.,  in  the  said  city  are,  and  of  right  ought  to  be. 

Such  proceedings  created  uot  only  a  valid  trust  in  the  city  for  the 
purposes  expressed,  which  would  preclude  it  from  authorizing  any 
other  use  of  the  land  acquired  than  that  expressly  described  in  the 
statute  —  Cooley  Const.  Lim.  331  —  but  also  constitutes  a  con- 
tract between  the  public  and  the  abutting  owners  severally  by  which 
the  liabilities,  rights  and  interests  of  the  respective  parties  are  to  be 
measured  and  tne  enjoyment  of  their  respective  interests  with  the 
property  —  retained  as  well  as  acquired  —  regulated  and  determined. 
Shepard  v.  Mayor*  etc.,  of  i^.  Y.,  13  How.  Pr.  286 ;  Matte?*  of  Com- 
missioner of  Washmaton  Park,  56  N.  Y.  144 ;  Matter  of  Bhinebech 
and  Connecticut  R.  Co.,  67  id.  242. 

It  is  not  essential  to  the  acquisition  of  an  abutter's  rights  that  any 
land  for  the  bed  of  the  street  should  have  been  originally  taken  from 
him,  for  whether  it  be  so  or  not,  he  is  a  party  to  the  proceedings  to 
appropriate  the  land  for  a  street  and  liable  to  be  assessed  for  its  bene- 
fits, and,  therefore,  entitled  to  enjoy  them.  Vvham  v.  Worcester,  1 13 
Mass.  97.  He  acquires  his  interest  in  the  land  taken  by  the  same  ten- 
ure by  which  parties  to  a  partition  proceeding  acquired  theirs,  viz. : 
by  the  judgment  of  a  competent  tribunal  having  jurisdiction  under 
statutory  regulations  to  prescribe  and  determine  the  rights  and  liabilities 
of  the  respective  parties  in  the  land  to  be  affected.  Mayor  of  N.  Y. 
v.  Colgate,  12  N.  Y.  148 ;  Child  v.  Chappell,  9  id.  255. 

The  contract  created  by  the  statute  and  proceedings  referred  to 
applies  to  all  persons  entitled  to  be  heard  on  the  proceeding,  and 
Vol.  IX.—  74 
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inures  equally  to  the  benefit  of  all,  although  they  may  be  assessed 
unequally  for  its  cost. 

These  differences  in  value  are  regulated  by  the  awards  of  the  com- 
missioners and  are  intended  to  be  apportioned  as  equally  as  possible 
among  the  respective  abutters  and  individuals  benefited  by  the 
improvement  according  to  the  value  of  the  property  taken  and  the 
benefits  which  they  are  supposed  to  derive  from  the  street. 

The  claim  made  that  the  owner  of  property  taken  for  a  street, 
obtains,  through  the  award  of  the  commissioners,  full  compensation 
for  his  property  is  unfounded  unless  the  benefits  for  which  he  is 
assessed  are  inviolably  secured  to  him  by  such  proceedings.  Any 
other  construction  of  the  statute  would  render  it  an  efficient  engine  of 
fraud  and  injustice.  An  abutting  owner  necessarily  enjoys  certain 
advantages  from  the  existence  of  an  open  street  adjoining  his  property, 
which  belong  to  him  bv  reason  of  its  location,  and  are  not  enjoyed  by 
the  ffeueral  public,  such  as  the  right  of  free  access  to  his  premises  and 
the  free  admission  and  circulation  of  light  and  air  to  and  through  his 
property. 

The  rights  are  not  only  valuable  to  him  for  sanitary  purposes,  but 
are  indispensable  to  the  proper  and  beneficial  use  of  his  property  and 
are  legitimate  subjects  of  estimate  by  the  public  authorities  in  raising 
the  fund  necessary  to  defray  the  cost  of  constructing  the  street  He 
is,  therefore,  compelled  to  pay  for  them  at  their  full  value,  and  if  in 
the  next  instant  they  may  by  legislative  authority  be  taken  away  and 
diverted  to  inconsistent  uses,  a  system  has  been  inaugurated  which 
resembles  more  nearly  legalized  robbery  than  any  other  form  of  acquir- 
ing property. 

Although  it  may  be  assumed  that  the  municipality  by  proceedings 
to  open  a  street  acquires  the  fee  to  the  land  taken  it  is  yet  a  qualified 
fee  held  in  trust,  under  the  statute,  to  a  certain  use,  and  that  use  can- 
not be  departed  from  without  violating  an  essential  condition  of  the 
contract  under  which  the  land  was  obtained.  Cooley,  supra.  The 
right  which  the  municipality  acquires  is  limited  by  the  public  necessity, 
and  in  this  case  cannot  extend  oeyond  its  use  for  street  purposes,  and 
all  other  uses  which  might  be  enjoyed  therein,  consistent  with  its  use  as 
a  street,  must  from  necessity  have  remained  in  and  resided  with  the 
person  from  whom  it  was  taken  even  after  the  transfer  of  the  fee 
to  the  municipality.  In  the  Matter  of  Albatw  Street,  1 1  Wend.  49 ; 
In  the  Matter  of  Cherry  Street,  19  id.  659 ;  Ilook&i*  v.  TJtica  &  Mm- 
den  Turnpike  Koad  Co.,  12  id.  371 ;  Hey  ward  v.  Mayor,  3  Seld.  814; 
Deerbom  v.  Black,  36  Barb.  136. 

Even  if  this  were  not  so,  the  covenant  implied  from  the  language  of 
the  statute,  and  the  proceedings  taken  thereunder  was  made  with  and 
intended  for  the  benefit,  among  others,  of  abutting  owners,  and  is  a 
covenant  which  runs  with  the  land  and  inures  to  the  advantage  of  each 
successive  grantee  as  he  becomes  the  owner  thereof. 

Covenants  by  grantors  in  conveyances,  to  the  effect  that  their  adjoining 
lands  shall  be  forever  used  in  sucn  manner  as  not  to  interfere  with  the 
free  passage  of  light  and  air  to  the  premises  conveyed,  are  effectual  to 
create  an  easement  over  the  lands  retained  for  the  benefit  of  the  lands 
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conveyed,  and  so  it  has  been  frequently  held.  White's  Bk.  of  Buffalo 
v.  Nichols,  64  N.  Y.  75,  and  cases  cited. 

This  easement  constitutes  property  of  which  its  owner  cannot  law- 
fully be  deprived  without  receiving  compensation  therefor,  and  it  was 
so  held  in  the  Story  case. 

The  act  of  the  legislature  under  which  the  defendant  was  organized, 
and  from  which  ite  authority  to  take  the  property  in  question  is 
claimed  to  be  derived,  if  held  to  authorize  an  interference  therewith, 
without  making  compensation,  is  plainly  obnoxious  to  the  objection 
that  it  sanctions  the  taking  of  private  property  for  public  use,  and  is 
also  in  conflict  with  that  provision  of  the  Federal  Constitution  prohibit- 
ing State  legislatures  from  passing  laws  impairing  the  obligation  of 
contracts.  The  logical  effect  of  the  decision  iu  the  Story  case  is  to  so 
construe  the  Constitution  as  to  operate  as  a  restriction  upon  the  legis- 
lative power  over  the  public  streets  opened  under  the  act  of  1813,  and 
confine  its  exercise  to  such  legislation  as  shall  authorize  their  use  for 
street  purposes  alone.  Whenever  any  other  use  is  attempted  to  be 
authorized,  they  exceed  their  constitutional  power.  Those  statutes 
relating  to  public  streets,  which  attempt  to  change  their  use  from  one 

I>roper  street  use  to  another,  are  obviously  within  the  power  of  the 
egislature,  and  cases  arising  under  them  are  inapplicable  to  the  ques- 
tions here  involved. 

Such  are  the  cases  in  respect  to  changes  of  grade ;  the  use  of  a  street 
for  a  surface  horse  railroad  ;  the  laying  of  sewers,  gas  and  water  pipes 
beneath  the  soil ;  the  erection  of  street  lamps  and  hitching-posts,  ana  of 
poles  for  electric  lights  used  for  street  lighting.  All  of  these  relate  to 
street  uses,  sanctioned  as  such  by  their  obvious  purpose  and  long-con- 
tinued usage,  and  authorized  by  the  proceedings  under  which  the  land 
is  appropriated  for  a  public  street.  W  e  also  deem  it  unnecessary  to 
consider  those  cases  defining  the  rights  of  municipal  corporations  in 
lands  whereof  they  have  obtained  an  absolute  fee,  by  purchase  or 
otherwise,  for  no  such  case  is  here  presented,  and  they  are  in  no  sense 
analogous  to  the  questions  under  consideration.  Heywood  v.  City  of 
New  York,  7  N.  Y.  314 ;  Rexford  v.  Knight,  11  id.  308 ;  De  Vorague 
v.  Fox,  2  Bl.  C.  C.  95. 

Neither  do  cases  apply  here  which  refer  to  the  continued  control 
retained  by  the  legislature  over  grants  by  the  State  of  public  privileges 
to  individuals  or  corporations,  for  these  are  generally  conferred  subject 
to  the  power  of  revocation  and  modification  whenever  the  public  inter- 
ests require  it,  and  their  power  over  them  is  attributable  to  the  reserved 
rights  of  the  State  in  the  subject  of  the  grant.  East  Hartford  v. 
Hartford  Bridge  Co.,  10  How.  536.  It  may  also  be  proper  to 
observe,  without  intending  to  discuss  the  case  upon  that  theory,  that  it 
is  difficult  to  see  why  this  action  is  not  maintainable  within  the  princi- 
ple recently  decided  by  this  court  in  CogstoeU  v.  N.  Y.,  N.  H.  <&  27. 
/?.  Co.,  103  N.  Y.  Certainly  that  case  is  a  conclusive  authority  upon 
the  question  as  to  what  constitutes  a  taking  of  property  within  the 
meaning  of  the  Constitution,  and  of  the  liability  of  the  perpetrator  of 
such  injuries  for  the  damages  occasioned  by  a  corruption  of  the  air 
through  the  dissemination  therein  of  noxious  and  unwholesome  ele- 
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ments,  such  as  gas,  smoke,  dust,  cinders,  ashes,  etc.,  to  the  detriment 
of  the  property  of  adjoining  owners.  No  question  arises  in  this  case 
as  to  the  proper  rule  to  be  laid  down  for  the  assessment  of  the  abutter's 
damages  in  such  an  action  as  this,  inasmuch  as  the  parties  agreed  upon 
the  rule  to  be  adopted,  and  have  made  that  the  law  of  the  case. 

This  action  was  brought  upon  the  theory  that  the  building  of  defend- 
ant's railroad,  and  its  operation,  constituted  a  permanent  appropriation 
of  the  street  for  railroad  purposes,  inconsistent  with  its  use  for  street 
purposes,  and  entitled  the  plaintiff  to  recover  in  a  single  action  all  of 
the  damages  occasioned  to  his  property  by  such  taking.  The  case  was 
tried  upon  this  theory,  and  the  defendant  admitted  the  permanency  of 
the  intended  use,  and  acquiesced  in  the  rule  of  damages  adopted  by  the 
trial  court.  Among  the  requests  to  charge  made  by  it  was  that  "  the 
plaintiff  can  only  recover  6uch  amount  as  has  been  proved  to  be  the 
permanent  loss  in  the  value  of  his  property  by  reason  of  the  taking  by 
defendant  of  so  much  of  the  easements  of  light,  air  and  access  as  has 
been  proved  to  have  been  taken  by  it."  The  court  followed  this 
request,  and  charged  that  "  the  question  is  simply  how  much  has  he  — 
the  plaintiff  —  lost  by  the  taking  away  of  his  light  and  air,  and  for  that 
you  can  give  him  compensation,  and  you  can  add  interest  to  the  amount 
if  you  think  fit  to  do  so." 

The  charge  of  the  court  was  not  excepted  to  by  the  defendant,  and 
its  request,  followed  by  its  adoption  by  the  court,  constituted  a  waiver 
of  any  previous  exception — if  any  there  was  —  conflicting  with  the 
rule  laid  down. 

The  rule  of  damages  having  been  thus  agreed  upon,  the  case  was 
taken  out  of  the  operation  of  the  Ulme  case  —  Uline  v.  N.  Y.  C.  & 
II.  B.  B.  B.  Co.,  101  N.  Y.  98;  s.  a,  4  East.  Eep'r,  30  — recently 
decided  in  this  court.  The  rule  adopted  assumes  that  the  cause  of 
action  arose  when  the  railroad  was  built  and  put  in  operation,  and 
that  the  liability  of  the  wrong-doer  for  the  entire  damage  then  be- 
came certain,  absolute  and  irreparable. 

The  circumstance  that,  at  some  time  thereafter,  the  operation  of  the 
railroad  was  assumed  and  carried  on  by  a  lessee  or  grantee  of  the 
original  wrong-doer  was  entirely  immaterial  on  the  question  of  defend- 
ant's liability,  and  the  evidence  of  its  subsequent  operation  was  impor- 
tant only  as  bearing  upon  the  character  of  the  road  and  the  nature  of 
the  wrongs  inflicted. 

But  a  single  question  of  any  importance  remains  to  be  discussed,  and 
that  refers  to  the  claim  made  that  the  defendant  is  not  liable  for  the 
operation  of  its  trains,  and  the  consequences  flowing  therefrom  in 
respect  to  the  manufacture  and  distribution  in  the  air  of  gas,  smoke, 
steam,  dust,  cinders,  ashes  and  other  unwholesome  and  deleterious  sub- 
stances from  its  locomotives  and  trains,  as  they  move  to  and  fro  over  its 
tracks. 

We  have  been  unable  to  see  any  reason  why  the  defendant  should 
not  be  liable  for  the  injury  thus  occasioned,  provided  the  evidence 
established  the  fact  that  they  were  destructive  of  the  easement  of  light, 
air  and  access  belonging  to  the  plaintiff. 

It  follows  necessarily  from  the  proposition  that  a  permanent  structure 
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erected  in  the  street  which  interrupts  to  any  considerable  extent  the 
passage  of  light  and  air  works  the  destruction  of  easements  for  such 
purposes ;  that  any  incident  of  the  structure  which  necessarily  increases 
and  aggravates  the  injury  must  be  subject  to  the  same  rule. 

No  partial  justification  of  the  damages  inflicted  by  an  unlawful 
structure  and  its  unlawful  use  can  be  predicated  upon  the  circumstance 
that  under  other  conditions  and  through  a  lawful  exercise  of  authority, 
some  of  the  consequences  complained  of  might  have  been  produced 
without  rendering  their  perpetrator  liable  to  damages. 

The  structure  nere  and  its  intended  use  cannot  be  separated  and  dis- 
sected, and  it  must  be  regarded  in  its  entirety  in  considering  the  effect 
which  it  produces  upon  the  property  of  the  abutter.  However  the 
damage  mav  be  inflicted,  provided  it  be  effected  by  an  unlawful  use  of 
the  street,  it  constitutes  a  trespass,  rendering  the  wrong-doer  liable  for 
the  consequences  of  his  acts. 

The  legislature,  as  we  have  seen,  had  no  power  to  authorize  the  street 
to  be  used  for  an  elevated  steam  railroad,  and  that  want  of  authority 
extends  to  every  incident  necessary  to  make  the  road  an  operative 
elevated  steam  railroad  which  occasions  injury  to  the  rights  of  abutters 
on  the  street.  Baltimore  <&  Potomac  R.  Co.  v.  Fifth  Baptist  Church, 
108  U.  S.  329. 

We  have  carefully  examined  the  other  exceptions  taken  by  the  appel- 
lants in  the  course  of  the  trial,  and  all  seem  to  us  to  be  covered  either 
by  the  decision  in  the  Story  case  or  the  discussion  already  had. 

We  have  been  made  aware  that  many  questions  involved  in  actions 
bv  abutters  against  the  defendant  have  been  agitated  in  other  cases 
which  it  is  stated  are  now  on  the  way  to  this  court,  and  may  hereafter 
reauire  consideration  here. 

In  discussing  this  case  we  have  refrained  from  referring  to  any  of 
those  questions  unless  properly  raised  by  sufficient  exceptions  and  neces- 
sarily involved  in  the  determination  of  this  case,  leaving  the  considera- 
tion of  all  other  questions  to  cases  where  they  properly  arise. 

The  judgment  should  be  affirmed. 

Andrews  and  Danfobth,  JJ.,  concur ;  Earl,  J.,  concurs  in  result 
on  authority  of  Story  v.  EL  R.  R.  Co.  /  Finch,  J.,  concurs  in  result ; 
Rapallo,  J.,  takes  no  part. 

Earl  and  Finch,  J  J.,  not  being  able  to  concur  in  all  the  views 
expressed  in  the  foregoing  opinion,  concur  in  the  result  on  the  authority 
of  the  Story  case;  deeming  it  necessary  to  add  that  while  they  are 
nnwilling  to  extend  the  scope  of  the  decision  in  that  case  beyond  its 
fair  import,  yet,  in  their  opinion,  it  gives  to  abutting  owners  only 
damages  for  the  construction  and  operation  of  the  railway  in  front  of 
their  premises  resulting  from  the  taking  or  destruction  of  their  street, 
easements  of  light,  air  and  access,  and  for  such  damages  to  their  adjoin- 
ing property  as  are  necessarily  caused  by  such  taking  and  destruction ; 
that  the  abutters  cannot  recover  damages  to  or  upon  their  abutting 
property  caused  by  the  lawful  operation  of  the  road,  and  not  by  the 
deprivation  or  destruction  of  their  easements  in  the  street ;  that  there 
can  be  no  recovery  for  any  thing  done  by  the  railway  in  the  street 
except  as  it  deprives,  or  tends  to  deprive,  the  abutters  of  the  easements 
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mentioned,  and  that  they  believe  these  principles  were  not  violated  upon 
the  trial  of  this  action. 


Wagner,  ReapH,  v.  Metropolitan  Elevated  R.  It.  Co.,  AppVt. 

February  1,  1887. 

Jubien  T.  Dames  and  Edward  S.  Rapallo,  for  appellant.  Inglie 
Stuart,  for  respondent. 

Ruger,  Ch.  J.  No  material  distinction  between  this  case  and  the 
Lahr  case  has  been  called  to  our  attention,  and  we,  therefore,  hold  that 
it  is  governed  by  the  conclusions  reached  in  that  case. 

The  judgment  is,  therefore,  affirmed. 

Same  vote  as  in  Lahr  case. 


Matter  of  Kellogg  as  Executor.* 
January  18,  1887. 

An  executor  cannot  be  charged  with  the  amount  of  a  note  made  by  him,  pay- 
able to  the  order  of  his  testator,  which  has  been  surrendered  to  him  by  the  tes- 
tator during  his  life-time  and  afterward  destroyed  by  the  executor,  when  there  is 
no  evidence  that  at  the  time  the  gift  was  made  the  testator  was  insolvent,  or  that 
there  was  actual  intent  to  defraud  creditors. 

An  attorney  for  the  testator  in  an  action  against  one  8.  received  in  New  York 
$6,500  on  account  of  that  action,  at  half -past  nine  a.  m.,  October  10,  1881. 
He  learnt  that  the  testator  was  at  the  point  of  death.  He  sent  on 
that  day  his  check  for  $6,000  —  deducting  $500,  his  f ee  —  to  E.  at  his 
office  in  New  York,  E.  having  been  for  many  years  the  agent  of  the  testator  in 
his  business.  The  attorney  told  the  person  in  charge  of  the  office  to  telegraph 
K.  that  the  money  was  there.  The  check  was  on  a  New  York  bank  and  to  the 
order  of  A.  B.  Kellogg.  The  deceased  died  that  day.  The  check  was  paid  October 
twelfth.  On  the  tenth  of  October  there  was  an  unsettled  account  between  the 
deceased  and  K.,  on  which  there  was  a  large  balance  owing  to  K.;  K.  credited 
this  check  on  his  account  and  charged  himself  with  the  balance  after  such  credit. 

The  surrogate  having  allowed  the  credit  as  claimed  by  the  executor  it  was 
insisted  that  the  executor  should  have  been  charged  with  the  $6,000  as  if  he 
had  actually  received  the  check  after  testator's  death.  Held,  that  appellants  not 
having  complied  with  the  provisions  of  section  2545,  Code  of  Civil  Procedure,  were 
not  in  a  position  to  claim  that  any  error  had  been  made  as  to  said  item . 

Held,  further,  that  when  the  money  was  drawn  upon  the  check,  the  payment 
related  back  to  the  delivery  of  the  check.  K.  did  not  draw  the  money  as  execu- 
tor but  as  payee  of  the  check,  and  could  not  be  compelled  to  account  for  the  cheek 
except  by  first  applying  it  upon  what  the  testator  owed  him  in  current  account. 

At  the  time  of  the  death  of  the  testator,  his  widow  held  a  note  for  $5,000 
against  him,  given  for  borrowed  money,  dated  March  17,  1870.  Held,  that  in- 
dorsements of  payment  thereon  made  by  the  holder  when  against  her  interest  so 
to  do,  was  prima  facie  evidence  of  payment,  and  that  the  surrogate  was  author- 
ized to  find  that  the  note  was  thereby  kept  alive  notwithstanding  the  fact  that 
the  last  two  payments  were  made  after  the  lapse  of  six  years  from  the  date  and 
*  maturity  of  the  note. 

Under  section  829  of  the  Code  Civ.  Proa,  an  executor  is  not  competent  to  prove 
a  payment  by  him  to  his  testator. 

Z.  Lafim  Kellogg,  for  executor.  Arthur  H.  Smith,  for  Mrs.  Kellogg. 
Matthew  Hale  and  Ward  A  Cameron,  for  Mrs.  Aletta  A..  Akin. 

Earl,  J.  These  appeals  bring  to  our  attention  several  matters  which 
will  be  separately  considered. 


*  Reported  below,  SO  Hun,  275. 
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1.  Prior  to  1876  the  testator  held  a  note  for  upwards  of  $11,000 
against  the  executor,  and  early  in  that  year  he  gave  it  to  the  executor, 
who  destroyed  it.  The  testator  lived  until  October  10,  1881,  when  he 
died  insolvent.  It  was  claimed  by  the  testator's  widow,  who  at  the 
accounting  was  the  sole  creditor,  that  at  the  time  he  made  the  gift  of 
the  note  the  testator  was  insolvent,  and  hence  that  the  gift  was  fraudu- 
lent and  void  as  to  her,  and  that,  therefore,  the  executor  as  to  her  should 
be  charged  with  the  amount  of  the  note.  In  the  surrogate's  court  he 
wasso  charged,  but  the  general  term  reversed  the  decision  of  the  surrogate 
as  to  that  item  and  relieved  the  executor  from  the  charge,  and  we  think 
correctlv. 

We  do  not  determine  that  the  surrogate  had  jurisdiction  to  enter 
upon  the  inquiry  whether  the  gift  was  fraudulent  and  void  as  to  credit- 
ors, and  that  finding  it  fraudulent  and  void  he  could,  on  that  ground, 
charge  the  executor  with  it,  although  it  was  good  and  valid  as  against 
the  testator.  But  passing  the  question  of  jurisdiction  we  fail  to  find 
any  evidence  in  the  record  that  at  the  time  of  the  gift,  more  than  five 
years  before  his  death,  the  testator  was  insolvent.  After  that  time  he 
had  left  a  valuable  farm  and  other  assets,  in  all  far  exceeding  in  amount 
the  value  of  his  debts,  and  hence  the  gift,  in  the  absence  or  an  actual 
attempt  to  defraud  —  of  which  there  is  no  proof  or  finding  —  was  not  a 
fraud  upon  the  creditors,  and  must  stand. 

2.  During  the  life-time  of  the  testator,  for  some  years  prior  to  his 
death,  the  executor  was  the  general  agent  of  the  testator,  having  the 
general  management  of  his  business,  and  as  such  he  placed  in  the  hands 
of  an  attorney  a  claim  against  one  Schuyler  for  collection.  Suit  was 
brought  upon  it,  and  the  attorney,  some  time  before  the  death  of  the 
testator,  collected  $6,500.  From  that  sum  he  deducted  $500  for  his 
services,  and  afterward,  on  the  tenth  day  of  October,  while  the  testator 
was  still  alive,  he  drew  his  own  check  upon  a  New  York  bank  for 
the  sum  of  $6,000,  payable  to  the  order  of  Asa  B.  Kellogg,  the  execu- 
tor, and  sent  it  to  his  office  in  the  city  of  New  York,  and  it  was  there 
delivered  to  some  person  who  was  in  charge  of  the  office  before  the 
testator's  death,  with  directions  to  telegraph  its  delivery  to  the  executor, 
who  was  then  with  the  testator  in  Green  bush.  The  testator  died  the 
same  day,  and  on  the  twelfth  day  of  October  the  executor  drew  the  money 
on  the  check  and  credited  it  in  his  account  with  the  testator.  After 
such  credit  there  was  still  a  balance  due  from  him  to  the  testator,  with 
which  he  charged  himself  on  the  accounting.  The  surrogate  allowed 
the  $6,000  as  a  credit  in  the  account  of  the  executor  as  claimed  by  him. 
But  some  of  the  appellants  claim  that  that  sum  should  have  been 
charged  to  the  executor,  as  if  he  had  actually  received  the  check  .after 
the  testator's  death,  and  that  the  courts  below  erred  in  not  so  charging  it. 

We  are  of  opinion  that  none  of  the  appellants  are  in  a  position 
to  claim  any  error  here  as  to  this  item.  Mrs.  Akin,  the  widow,  neither 
excepted  to  the  finding  of  the  referee  nor  appealed  to  the  general  term. 
The  general  guardian  of  the  infant  appellants  appealed,  but  did  not 
except  to  any  of  the  findings  or  decisions  of  the  surrogate ;  and  the 
special  guardian  of  the  infants  filed  exceptions,  but  did  not  appeal  to 
the  general  term.     An  appeal  to  this  court  from  an  affirmance  by  the 
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general  term  of  a  surrogate's  decree  brings  nothing  here  for  review 
where  there  was  no  appeal  to  the  general  term,  and  upon  an  appeal 
from  a  surrogate's  decree  no  complaint  can  be  made  of  any  finding  or 
decision  which  has  not  been  excepted  to.     Code,  §  2545. 

But  for  a  further  reason  we  think  there  was  no  error  in  reference  to 
this  item.  The  money  when  collected  was  deposited  by  the  attorney  in 
his  bank  account,  and  hence  he  became  a  debtor  to  the  testator  for  that 
sum.  He  had  been  directed  by  the  testator  to  pay  it,  when  collected, 
to  the  executor  as  his  agent.  He  made  such  payment  by  his  check, 
and  when  the  check  was  delivered  at  the  office  of  the  executor  to  some 
one  there  in  charge,  it  was  delivered  to  him  and  operated  as  a  payment 
sub  mode  He  could  then  treat  it  as  funds  in  his  hands  to  be  applied, 
so  f ar  as  needed,  in  payment  of  what  the  testator  then  owed  him.  When 
the  money  was  drawn  upon  the  check,  the  payment  related  back  to  the 
delivery  of  the  check.  He  did  not  draw  the  money  as  executor,  but 
as  payee  of  the  check,  and  he  could  not,  therefore,  in  law  or  equity, 
be  compelled  to  account  for  the  check  except  by  first  applying  it  upon 
what  the  testator  owed  him  in  current  account. 

3.  At  the  time  of  the  death  of  the  testator  his  widow  held  a  note  for 
$5,000  against  him,  given  for  borrowed  money,  dated,  March  17,  1870, 
upon  which  there  was  indorsed  the  following  payments  :  $350  March 
17,  1873;  $350  March  17,  1874;  $350  March  17,  1875;  $300  March 
17,  1877,  and  $200  December  8,  1880.  It  was  proved  that  the  indorse- 
ments were  made  by  Mrs.  Akin  at  their  dates.  The  note  had  been 
presented  to  the  executor  as  a  claim  before  the  accounting  and  admitted 
by  him,  and  he  had  made  payments  upon  it.  The  objection  is  now 
made,  by  some  of  the  appellants,  that  the  note  was  barred  by  the  stat- 
ute of  limitations  and  that  the  surrogate  erred  in  ordering  the  executor 
to  pay  it.  To  this  there  are  several  answers.  The  only  objection 
filed  to  this  note  before  the  surrogate  was  that  it  had  been  paid,  and 
the  statute  of  limitations  does  not  appear  to  have  been  mentioned  dur- 
ing the  trial.  The  objection  that  the  note  was  barred  should  not,  there- 
fore, prevail  here.  The  executor  had  admitted  the  claim  upon  the 
note,  and  in  doing  that  he  acted  for  and  represented  all  the  persons 
interested  in  the  estate.  The  admission  implied  that  the  note  had  not 
been  paid  and  that  by  payments  made  thereon  it  had  been  kept  in  life, 
and  so  upon  the  admission  alone,  in  the  absence  of  countervailing  evi- 
dence, fraud  or  collusion,  the  surrogate  was  authorized  to  find.  But 
proof  that  the  indorsements  were  made  at  their  dates  was  sufficient  to 
authorize  the  surrogate  to  find,  and  required  him,  in  the  absence  of 
conflicting  evidence  to  find,  that  the  note  had  been  kept  in  life  by  pay- 
ments actually  made.  The  indorsements  were  all  made  while  the  note 
was  in  life  and  when  it  was  against  the  interest  of  the  holder  to  make 
them  unless  true.  It  matters  not  that  the  last  two  payments  were 
made  after  the  lapse  of  six  years  from  the  date  and  maturity  of  thr 
note.  It  is  the  fact  and  that  alone  that  it  was  against  the  interest  of 
the  holder  to  make  such  indorsements  that  makes  them  prima  fach 
evidence  of  payments.  Roseboom  v.  Billington*  17  Johns.  182;  R**- 
ley  v.    Wightmcm,  13  Hun,  163 ;  Hullert  v.  Nichol,  20  id.  454. 

4.  It  is  claimed  on  behalf  of  the  executor  that  his  evidence  as  to  the 
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payment  of  $590  to  the  testator  was  improperly  excluded  and  that  he 
was  thus  erroneously  deprived  of  a  credit  for  that  sum.  The  payment 
was  a  personal  transaction  with  the  testator  and,  hence,  under  section 
829  of  the  Code,  he  was  incompetent  to  prove  it.  We  cannot  be  cer- 
tain from  an  examination  of  all  the  evidence  that  the  executor,  by 
his  previous  examination  on  behalf  of  the  contestants,  had  been  ren- 
dered competent  to  testify  as  to  the  payment,  and  in  view  of  the  small 
difference  the  allowance  of  this  credit  would  make  in  the  final  result, 
we  are  constrained  to  hold  that  the  surrogate  did  not  err  in  reference 
thereto. 

5.  The  executor  claims  that  the  general  term  erred  in  its  modifica- 
tionof  the  surrogate's  decree  and  that  it  should  have  sent  the  case  back 
to  the  surrogate  for  a  rehearing.  By  the  finding  of  the  surrogate,  that 
the  executor  was  chargeable  with  his  note  for  upwards  of  $11,000,  the 
estate  of  the  testator  was  shown  to  be  solvent  and  there  was  enough  to 
pay  all  the  debts  in  full.  But  when  the  general  term,  upon  the  claim 
of  the  executor,  struck  out  the  note  as  a  charge  against  him,  the  estate 
was  shown  to  be  insolvent,  and  then  it  appeared  that  the  executor  had 
made  an  over-payment  to  one  of  the  creditors  whom  he  had  paid  in 
full.  In  readjusting  the  account  the  general  term  disallowed  this  over- 
payment, and  in  this  no  error  was  committed.  Objection  to  the  over- 
Eayment  was  distinctly  made  before  the  surrogate.  The  general  term 
ad  power  to  reverse,  affirm  or  modify  the  decree  appealed  from. 
Code,  §  2587.  All  the  elements  for  the  modification  appeared  in  the 
findings  of  the  surrogate,  and  it  had  the  power  to  render  such  a  judg- 
ment *8  the  surrogate  should  have  entered.  The  only  error  found  by 
the  general  term  was  the  charge  against  the  executor  of  his  note  for 
upwards  of  $11,000,  and  interest,  and  the  only  modification  of  the  sur- 
rogate's decree  was  that  made  necessarv  by  the  disallowance  of  that 
charge,  and  that  modification  the  general  term  was  competent  to  make. 

This  case  is  not  without  some  difficulties,  but  after  careful  consider- 
ation we  have  reached  the  conclusion  that  the  judgment  should  be 
affirmed,  without  costs  to  any  party. 

All  concur. 

Judgment  affirmed. 


People,  AppVty  v.  Stevens,  Resjtt. 

February  1,  1887. 

Geo.  T.  Quvriby,  district  attorney,  for  appellant.     John  Laughlin, 
for  respondent. 

Per  Oubiam.  The  order  of  reversal  states  merely  that  it  was  made 
on  questions  of  law.  It  does  not  state  that  the  court  has  considered  the 
questions  of  fact,  or  exercised  the  discretion  which  the  statute  confers 
upon  it.  We  have  decided  that  this  court  will  not  review  an  order  of 
reversal  in  such  a  case,  unless  it  shows  that  the  court  has  exercised  its 
discretionary  powers.  See  People  v.  Boas,  92  N.  T.  560-564 ;  People  v. 
Conroy,  97  id.  62-72;  Harris  v.  Bwrdetb,  73  id.  136.  Although  the 
court  in  the  present  case  puts  its  decision  upon  a  question  of  law, 
Vol.  IX.— 75 
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we  cannot  say  it  would  not  have  reached  the  same  result  had 
cised  its  discretion  and  entertained  a  different  opinion  on  the 
of  law.  The  prisoner  was  entitled  to  a  review  of  the  facts 
exercise  of  the  discretionary  power  of  the  court,  which  he  m 
if  the  case  should  be  disposed  of  solely  on  a  question  of  L 

The  case  should,  therefore,  be  remitted  to  the  general  tern: 
aider  the  questions  of  fact  and  exercise  its  discretion. 

All  concur. 

Remitted  to  the  general  term. 


Hutkoff,  IiespHy  v.  Demorest,  AppVt,     Caldwell  et  al.,  j 
Wall,  AppVt.     Greiner,  RespH,  v.  Hamburger,  App 

January  18,  1887. 

Section  22  of  article  6  of  the  Constitution,  which  provides  that  "the 
may  authorize  the  judgments,  decrees  and  decisions  of  any  court  o 
original  civil  jurisdiction,  established  in  a  city,  to  be  removed  for  revi 
into  the  court  of  appeals,"  was  not  intended  to  include  the  City  < 
Marine  —  of  the  city  of  New  York;  said  court  was  not  a  court  of  r© 
legal  sense  of  the  term  until  1872;  the  above  provision  was  intended 
only  courts  of  record  which  were  established  in  cities  at  the  time  ai 
adopted,  viz.:  December,  1869. 

Motion  for  re-argutnent  denied. 

W,  S.  Hose,  for  motion.     Henry  Wehle,  opposed. 

Rapallo,  J.  On  the  argument  of  the  motion  to  dismiss  t 
in  this  case  no  reference  was  made  to  section  22  of  article  6  o: 
stitution,  and  a  motion  for  a  reargument  is  now  made,  on  t\ 
that  the  omission  was  owing  to  excusable  inadvertence  of  cou 
that  the  court  was  thereby  misled. 

Section  22  of  article  6  providas  that  "  the  legislature  may 
the  judgments,  decrees  and  decisions  of  any  court  of  record  c 
civil  jurisdiction  established  in  a  city,  to  be  removed  for  reviev 
into  the  court  of  appeals." 

This  section,  not  having  been  referred  to  on  the  argument 
noticed  in  the  opinion  then  delivered.  As  it  now  appears  to 
upon  by  the  counsel  for  the  appellant  we  have  examined  the 
whether  it  affects  the  present  case,  and  have  come  to  the  c 
that  it  does  not  require  us  to  change  our  decision. 

It  will  be  observed  that  section  22  applies  only  to  courts  c 
and,  in  our  judgment,  was  intended  to  embrace  only  courts 
which  were  established  in  cities  at  the  time  of  the  adoption  of 
viz.,  in  December,  1869.  There  were  at  that  time  in  existence 
tion  to  the  court  of  common  pleas  and  superior  court  of  thecit 
York,  several  other  local  courts  established  in  cities,  viz.,  the 
court  of  the  city  of  Buffalo,  the  city  court  of  Brooklyn,  wh 
courts  of  record,  also  the  marine  court  of  the  city  of  New  Y 
mayor's  courts  of  cities,  the  recorder's  courts  of  cities,  the  disti 
of  the  city  of  New  York,  the  justices'  courts  of  cities,  etc. 

The  Constitution  evidently  did  not  contemplate  the  establis 

*  Report  of  this  case  on  motion  to  dismiss  appeal,  7  East,  Bep'r, ' 
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the  legislature  of  other  superior  city  courts.  By  section  19  of  article  6 
the  legislature  was  authorized  to  establish  inferior  local  courts,  but  the 
superior  courts  established  in  cities  were  enumerated  in  the  Constitu- 
tion, and  their  powers  and  jurisdiction  made  permanent,  but  no  author- 
ity was  given  to  establish  additional  superior  courts  in  cities ;  and  in 
Landers  v.  Staten  Island  R.  R.  Co.,  53  N.  Y.  450,  we  held  that  the 
legislature  had  no  power  to  extend  the  jurisdiction  of  the  city  court  of 
Brooklyn  so  as  to  deprive  it  of  its  local  character. 

Section  22  of  article  6  was,  in  our  judgment,  intended  to  authorize 
appeals  direct  to  the  court  of  appeals  from  the  courts  of  record  in  exist- 
ence at  the  time  of  the  adoption  of  the  article,  whose  judgments  were 
at  that  time  reviewable,  in  the  first  instance,  in  the  supreme  court. 
The  marine  court  of  the  city  of  New  York  was  a  court  of  great  import- 
ance, of  ancient  origin  and  transacting  a  very  large  amount  of  business. 
Its  jurisdiction  had  been  from  time  to  time  increased  so  that  although, 
except  in  special  cases,  it  was  originally  limited  to  $50,  it  had  by  degrees 
grown  so  as  to  embrace  cases  involving  $500.  Yet  it  was  not  a  court 
of  record,  in  the  legal  sense  of  the  term,  until  1872.  The  power  to 
review  its  judgments,  in  the  first  instance,  was  vested  by  law  in  the 
court  of  common  pleas,  and,  as  was  shown  in  the  first  opinion  in  this 
case,  that  power  oi  review  of  the  court  of  common  pleas  was,  by  the 
Constitution,  made  permanent.  By  limiting  the  power  of  the  legisla- 
ture to  authorize  appeals  directly  to  this  court  to  appeals  from  judg- 
ments of  courts  of  record,  we  think  that  it  was  the  intention  of  section 
22  of  article  6  to  exclude  the  marine  court  from  its  operation. 

As  there  is  some  color  for  the  claim  that  the  marine  court  was  a  court 
of  record  before  the  passage  of  the  act  of  1872,  it  is  necessary,  for  the 
purpose  of  determining  that  question,  to  advert  briefly  to  its  history. 

It  is  not  necessary  tor  the  purposes  of  this  case  to  go  further  back 
than  the  Revised  Laws  of  1813,  chapter  86  of  those  laws,  entitled  "An 
act  to  reduce  several  laws  relating  particularly  to  the  city  of  New  York 
into  one  act"  —  §105  —  authorized  the  person  administering  the 
government  of  this  State  for  the  time  being,  by  and  with  the  advice 
and  consent  of  the  council  of  appointment,  from  time  to  time  to  appoint 
and  commission  three  proper  and  discreet  persons  to  be  known  by  the 
name  of  justices  of  the  justices'  court  in  and  for  the  city  and  county  of 
New  York.  Section  106  enacted  that  said  three  justices,  or  any  two  of 
them,  should  hold  a  court  in  the  manner  therein  prescribed,  to  be  known 
as  the  justices'  court  of  the  city  of  New  York.  Jurisdiction  was  con- 
ferred upon  such  court  to  try  and  determine  actions  where  the  amount 
in  controversy  should  exceed  $25,  and  should  not  exceed  $50.  Also 
all  actions  for  seamen's  wages,  or  by  owners  against  seamen  for  breach 
of  contracts  for  services,  notwithstanding  that  the  damages  should 
exceed  $50.  Also  actions  for  marine  assaults,  though  the  damages 
should  exceed  $50.  And  for  the  purpose  of  determining  all  such  actions, 
the  court  was  vested  with  all  the  power  and  authority  of  other  courts 
of  record  in  this  State,  and  was  declared  to  be  a  court  of  record.  By 
section  107  such  court  was  declared  to  be  a  court  of  record  and  author- 
ized to  have  a  seal,  and  a  clerk  to  be  appointed  by  the  justices. 

By  section  110  the  clerk  was  required  to  cause  to  be  entered  or  reg- 
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tstered  in  proper  books  a  docket  of  all  summons,  warrants,  precepts, 
executions  and  process  issued,  and  of  the  returns  thereto,  and  proper 
entries  of  all  acts,  orders  dismissing  decrees,  judgments, adjournments  and 
proceedings  of  said  court,  and  also  the  substance  of  the  plaintiffs  charge 
or  demand,  and  of  the  defendant's  plea.  The  forms  of  proceeding  were 
prescribed  in  subsequent  sections,  and  were  similar  to  those  in  justices' 
courts.  By  chapter  71  of  the  Laws  of  1819  the  court  was  reorganized, 
and  its  name  was  changed  to  "  the  marine  court  of  the  city  of  New 
York." 

By  chapter  149  of  the  Laws  of  1817  the  jurisdiction  of  the  court  was 
increased  to  cases  involving  $100;  by  chapter  389  of  the  Laws  of  1853  to 
$250 ;  by  chapter  617  of  the  Laws  of  1853  to  $500,  and  further  enlarge- 
ments of  its  jurisdiction  were  afterward  made.  By  chapter  144  of  the 
Laws  of  1849  —  §7  —  section  107  of  the  act  of  1813,  which  declared 
the  court  to  be  a  court  of  record,  and  authorized  it  to  have  a  seal,  was 
totally  repealed.  But  by  chapter  389  of  the  Laws  of  1852— §  10  — 
fhe  common  council  was  directed  to  provide  the  clerk  of  the  marine 
court  with  a  seal,  with  the  proviso  that  nothing  in  the  act  contained 
should  authorize  said  court  to  issue  certificates  of  naturalization.  So 
much,  however,  of  the  repealed  section  107  of  the  act  of  1813  as  declared 
the  court  to  be  a  court  of  record  was  not  at  that  time  re-enacted,  and 
at  the  time  of  the  adoption  of  article  6  of  the  Constitution  the  court 
remained,  so  far  as  respects  the  question  of  being  a  court  of  record,  as 
left  by  the  act  of  1852. 

To  constitute  a  court  of  record  in  a  legal  sense  it  is  not  sufficient  that 
the  court  should  have  a  clerk  and  a  seal.  A  court  of  record  is  defined 
by  Blackstone  to  be  one  whose  proceedings  are  enrolled  for  a  perpetual 
memorial  and  testimony,  which  rolls  are  called  the  records  of  the  court, 
and  are  of  such  high  and  super-eminent  authority  that  their  truth  is 
not  to  be  called  in  question.  If  the  existence  of  a  record  be  denied  it 
shall  be  tried  by  nothing  but  itself,  that  is,  upon  bare  inspection, 
whether  there  be  any  such  record  or  no.  3  Bl.  Com.  24 ;  Coke  Litt. 
260a  and  117J.  An  order  entered  in  the  minutes  of  'such  a  court  is 
not  a  record  until  it  has  been  enrolled.  Cro*wett  v.  Byrnes^  9  Johns. 
287.  These  rolls  or  records  contain  a  history  of  the  proceedings  to 
which  they  relate. 

As  has  already  been  shown,  the  revised  act  organizing  the  court  — 
2  R.  L.  86,  §  105  et  seq  —  did  not  provide  for  any  rolls  or  records  other 
than  the  registers  directed  to  be  kept  by  the  clerk,  containing  dockets 
of  the  processes  issued  by  the  court,  and  minutes  of  its  orders,  and 
judgments,  and  of  the  substance  of  the  pleadings,  which  were  oral 
Written  pleadings  were  not  required  until  1857  —  Laws  of  1857,  chap. 
295  —  and  even  these  were  not  required  in  marine  cases,  and  there  was 
no  provision  forjudgpent-rolls  in  any  case.  But  after  the  adoption  of 
article  6  of  the  Constitution,  by  chapter  629  of  the  Laws  of  1872 — 
§  1  —  the  marine  court  of  the  city  of  New  York  was  declared  to  be  a 
court  of  record  to  and  for  all  intents  and  purposes.     Its  powers  and 

S"  Lrisdiction  were  continued  except  as  otherwise  provided  in  the  act. 
y  subsequent  sections  the  forms  of  proceedings  and  remedies  pre- 
scribed by  the  Code  of  Procedure  for  actions  in  courts  of  record,  includ- 


Digitized  by 


Google 


N.  T.]  Hutkoff  V.  DeMOB£8T.  597 

ing  the  forms  of  pleading,  were  applied  to  the  marine  court,  and  the 
rules  of  practice  of  the  supreme  court  were  made  applicable  to  it,  and 
in  the  Code  of  Civil  Procedure  of  1877  it  was  for  the  first  time 
included  in  the  enumeration  of  the  courts  of  record  of  this  State. 

Before  the  passage  of  the  act  of  1872  the  status  of  the  marine  court 
as  a  court  of  record  was  considered  in  several  cases.  In  Wheaton  v. 
Fellows,  23  Wend.  375,  which  related  to  the  justice's  court  of  the  citv 
of  Albany,  the  question  arose  whether  that  court  was  a  court  of  record. 
Its  organization  was  similar  to  that  of  the  marine  court.  Laws  of  1821, 
p.  36.  It  was  composed  of  three  justices,  and  had  a  clerk  and  seal, 
and  was,  in  the  act  organizing  it,  declared  to  be  a  court  of  record,  but 
its  proceedings  were  to  be  the  same  as  those  in  a  justice's  court.  The 
provisions  as  to  the  entry  of  its  proceedings  in  a  register  were  the  same 
as  those  in  the  marine  court  act  of  1813.  It  was  held  in  the  case  cited 
not  to  be  a  court  of  record  in  a  strict  legal  sense,  but  only  for  some 
special  purposes,  and  a  plea  nil  debet  was  held  good  in  an  actiou  upon  a 
judgment  rendered  by  it,  though  it  would  not  have  been  a  good  plea 
to  an  action  on  a  judgment  of  a  court  of  record. 

In  Leester  v.  Medmond,  6  Hill,  590,  decided  in  1844,  a  like  decision 
was  rendered  with  reference  to  the  marine  court  of  the  city  of  New 
York,  and  it  was  held  that  that  court,  although  a  court  of  record  for 
certain  purposes,  was  not  such  in  the  exercise  of  its  jurisdiction  between 
party  and  party,  and  the  six  years'  statute  of  limitations  was  held  to 
bar  an  action  on  its  judgments. 

In  Ford  v.  Babcock,  1  Den.  158,  decided  in  1845,  it  was  held  that 
whoever  set  up  the  authority  of  the  marine  court  must  show  that  the 
case  was  one  of  which  it  had  jurisdiction ;  and  in  Huff  v.  Knapv, 
chamberlain  of  the  city  of  New  York,  decided  in  1851,  it  was  held 
by  this  court  that  the  marine  court  did  not  possess  the  power  incident 
to  courts  to  appoint  a  crier,  and  had  none  of  the  incidental  powers 
incident  to  courts  of  record,  it  not  being  a  court  of  record  in  the  strict 
legal  sense  of  the  term. 

We  do  not  think,  therefore,  that  section  22  of  article  6  of  the  Con- 
stitution, in  speaking  of  courts  of  record  established  in  cities,  intended 
to  include  the  marine  court  of  the  city  of  New  York. 

The  act  of  1886  does  not,  in  terms,  authorize  appeals  direct  to  this 
court  from  the  marine  —  now  the  city  —  court  of  the  city  of  New 
York.  It  is  only  by  implication  that  the  right  is  claimed.  By  the 
attempt  to  constitute  it  a  superior  city  court,  it  is  supposed  that  the 
general  provisions  authorizing  appeals  from  the  superior  city  courts 
were  made  applicable  to  it.  We  do  not  discuss  that  question,  nor  do 
we  concede  that  the  legislature  had  power  to  establish  superior  city 
courts  in  addition  to  those  enumerated  in  the  Constitution,  its  authority 
in  this  respect  being  confined  by  section  19  of  article  6  to  the  estab- 
lishment of  inferior  local  courts.  The  case  of  Zanders  v.  Stolen 
Island  R.  R.  Co.,  53  N.  Y.  450,  is  apparently  adverse  to  the  view  that 
6uch  a  power  is  vested  in  the  legislature. 

The  motion  for  a  reargument  should  be  denied,  without  costs. 

All  concur. 

Motion  denied. 
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Jones  v.  Jones, 

January  18,  1887. 

A  judgment  of  the  general  term  of  the  city  court  of  the  city  of  New  York  was 
affirmed  by  the  common  pleas  after  the  passage  of  chapter  418,  Laws  1886,  and 
an  appeal  therefrom  was  taken  without  obtaining  leave  of  the  common  pleas, 
as  required  by  Code  Civ.  Pro.,  §  190.  Held,  that  for  want  of  such  an  order  the 
appeal  should  be  dismissed. 

N.  W.  Lazetr,  for  motion.    E.  P.  Wilder,  opposed. 

Rapallo,  J.  In  this  case  the  defendant  took  an  appeal  from  the 
judgment  of  the  general  term  of  the  city  court  to  the  court  of  common 
pleas,  where  the  judgment  was  affirmed  after  the  passage  of  chapter 
418  of  the  Laws  of  1886.  From  the  judgment  of  affirmance  the  defend- 
ant appealed  to  this  court  without  first  obtaining  leave  from  the  cdtart 
of  common  pleas  to  appeal,  as  required  by  section  190  of  the  Code,  and 
the  respondent  now  moves  on  that  ground  to  dismiss  the  appeal. 

The  appellant  contends  that  although  the  act  of  1886  is  held  to  be 
unconstitutional  in  so  far  as  it  dispenses  with  an  appeal  to  the  court  of 
common  pleas,  it  should  still  be  held  valid  and  effectual  in  so  far  as  it 
has  the  effect  of  dispensing  with  the  necessity  of  an  order  of  the  court 
of  common  pleas  allowing  an  appeal  from  its  judgment. 

After  giving  the  point  due  consideration  we  have  concluded  that  the 
main  object  of  the  act  of  1886  having  failed,  we  should  not  divide  it 
into  parts  and  sustain  the  portion  which  is  claimed  to  obviate  the  neces- 
sity of  an  order  allowing  tne  appeal,  but  that  all  the  provisions  are  con- 
nected as  parts  of  a  single  scheme,  and  that  the  incidental  provisions 
must  fall  with  the  failure  of  the  main  purpose  of  the  act. 

An  order  allowing  the  appeal  was  consequently  necessary,  and  for 
want  of  such  an  order  the  appeal  should  be  dismissed,  without  costs. 

All  concur, 
t    Appeal  dismissed. 


Cabtee,  ReqpH,  v.  Beokwtth,  AppPt. 

January  25, 1887. 

Plaintiff,  pursuant  to  a  notice  to  creditors  to  present  their  claims,  presented  a 
claim  to  defendants  as  administrators,  for  services  rendered  their  intestate;  defend- 
ants declined  to  pay,  and  refused  to  refer  the  claim,  but  subsequently  offered  to 
pay  plaintiff  a  small  sum  thereon.  Thereafter  plaintiff  commenced  a  suit  to 
recover  for  said  services,  but  did  not  claim  to  recover  as  much  as  called  for  by 
the  claim  previously  presented.  Plaintiff  succeeded  in  the  action,  and  was 
awarded  costs.  Held,  that  the  order  allowing  him  costs  against  defendant  was 
right.    Code  Civ.  Pro.,  %  1836.  • 

This  is  an  appeal  from  an  order  of  the  general  term  of  the  supreme 
court,  fourth  aepartment,  affirming  an  order  of  the  Onondaga  special 
term,  awarding  plaintiff  costs  against  the  defendants  as  administrators, 
to  be  paid  out  of  their  decedent  s  estate.     The  opinion  states  the  case. 

John  Lansing,  for  appellant.     P.  C.  J.  De  Angdis,  for  respondent. 

Earl,  J.  In  1876  the  defendants  were  appointed  administrators  of 
#gee  BsAley,Q  Trial  Pnc  g^  ~ 
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Richard  Beckwith,  deceased.  Under  an  order  of  the  surrogate  they 
published  a  notice  to  creditors  to  present  their  claims  on  or  before  July 
25,  1877.  The  plaintiff  having  a  demand  against  the  intestate  for 
services  rendered  to  him  and  disbursements  made  for  him  as  an 
attorney,  on  the  21st  of  July,  1877,  personally  presented  a  claim  for 
such  services  and  disbursements  to  the  administrators,  amounting  in 
the  aggregate  to  $2,55425,  in  the  form  of  a  bill  of  particulars.  On 
the  31st  of  July,  1877,  the  attorney  for  the  defendants  wrote  a  letter  to 
the  plaintiff,  wnich  was  received  by  him,  and  of  which  the  following  is 
a  copy  :  "  Dear  Sib. —  Your  account  against  the  estate  of  the  late  Mr. 
Beckwith  has  been  shown  to  me  by  the  administrators  of  Mr.  Beck- 
with's  estate,  and  they  direct  me  to  inform  you  that  they  decline 
to  pay  the  same  or  any  part  of  it.  They  also  direct  me  to  inform 
you  .that  they  will  not  consent  to  a  reference,  and  if  you  insist 
upon  its  payment  you  must  proceed  immediately."  Subsequently 
the  defendants  offered  to  pay  the  plaintiff  $110  upon  his  claim, 
and  thereafter  on  the  10th  day  of  July,  1878,  the  plaintiff  commenced 
an  action  to  recover  the  sum  of  $1,412.63,  for  services  rendered  and 
money  disbursed  for  the  intestate.  The  action  was  put  at  issue  and 
subsequently  referred  by  order  of  the  court  and  tried  before  a  referee, 
who  made  his  report,  awarding  the  plaiutiff  $573.63,  beside  costs.  Upon 
the  reference  evidence  was  given  of  the  presentation  of  the  account  to 
the  administrators,  as  above  mentioned,  and  that  the  plaintiff  received 
the  letter  rejecting  the  claim.  The  referee  made  his  certificate  as  fol- 
lows :  "  That  said  action  was  brought  against  Emily  P.  Beckwith,  as 
administratrix,  and  Alexander  Eanady  and  Samuel  C.  Eanady,  as 
administrators  of  the  estate  of  Richard  Beckwith,  deceased,  to  recover 
a  sum  of  money  only,  and  that  it  appeared  upon  such  trial  that  the 
plaintiff's  demand  in  said  action  was  presented  to  said  defendants 
before  the  expiration  of  the  time  limited  by  the  notice  published  as 
prescribed  by  law,  requiring  creditors  to  present  their  claims,  and  that 
said  defendants  refused  to  refer  said  claim  as  prescribed  by  law." 
Upon  the  affidavit  of  the  plaintiff  and  the  referee's  certificate,  the 
plaintiff  made  a  motion  for  an  order  allowing  him  costs  against  the 
defendants.  That  motion  was  opposed  upon  the  affidavit  of  defend- 
ants' attorney,  but  was  {granted,  and  this  appeal  is  from  an  order  of  the 
general  term  affirming  tnat  order. 

We  think  the  order  is  right.  Section  1836  of  the  Code  provides  as 
follows :  "  When  it  appears  in  a  case  specified  in  the  last  section  that 
the  plaintiff's  demand  was  presented  within  the  time  limited  by  a  notice 
published  as  prescribed  by  law,  requiring  creditors  to  present  their 
claims,  and  tnat  the  payment  thereof  was  unreasonably  resisted,  or 
neglected,  or  that  the  defendant  refused  to  refer  the  claim  as  prescribed 
bylaw,  the  court  may  award  costs  against  the  executor  or  administrator, 
to  be  collected  either  out  of  his  individual  property  or  out  of  the  prop- 
erty of  the  decedent,  as  the  court  directs,  having  reference  to  the  facts 
which  appeared  upon  the  trial.  Where  the  action  is  brought  in  the 
supreme  court,  or  in  a  superior  city  court,  the  facts  must  be  certified  bv 
the  judge  or  referee  before  whom  the  trial  took  place."  We  think 
within  the  meaning  of  that  section  that  the  claim  upon  which  the  plain* 
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tiff  recovered  was  presented  to  the  administrators.  It  matters  not  that 
the  amount  claimed  in  the  account  as  presented  was  larger  than  the 
amount  claimed  in  the  complaint,  and  much  larger  than  that  recovered. 
It  was  the  same  claim  for  the  same  services  and  disbursements,  and  the 
administrators  were  in  no  way  misled  or  prejudiced  by  the  amount. 
Fidd  v.  Field,  77  N.  T.  294.  The  letter  of  the  defendant's  attorney 
was  a  positive  refusal  to  refer  the  claim  or  pay  it,  or  any  part  of  it. 
After  such  an  unqualified  refusal  the  plaintiff  was  not  bound  to  go 
further  and  make  another  distinct  offer  of  reference  before  commencing 
his  action,  in  order  to  entitle  him  to  costs. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 


States,  AppVt,  v.  Cromwell,  Resp*t. 

January  25,  1887. 

A  motion  to  correct  a  return  by  adding  certain  documents  thereto  should  be 
made  in  the  court  below.* 

Oeorge  ZdbrisMey  for  motion.    Samud  L.  Gross,  opposed. 

Per  Cubiam.  This  is  a  motion  to  compel  the  appellant  to  correct 
the  return  to  this  court  by  adding  thereto  copies  of  certain  documents 
and  to  serve  copies  of  the  return  as  so  amended  upon  the  respondent. 

A  complete  answer  to  the  motion  is  that  the  documents  are  no  part 
of  the  record  in  the  court  below,  and  that  the  record  certified  to  this 
court  is  a  correct  copy  of  that  record. 

If  the  documents  should  be  a  part  of  that  record  for  any  reason,  we 
have  no  jurisdiction  to  make  them  a  part  thereof ;  but  a  motion  for  that 
purpose  should  be  made  to  the  court  below. 

Motion  denied,  with  $10  costs. 

All  concur. 

Motion  denied. 


Cbeshull,  AppVt,  v.  Mtjllen,  Resp't. 

January  25,  1887. 

There  being  nothing  in  the  papers  before  the  court  which  makes  the  objection 
of  the  appellant  intelligible,  the  order  appealed  from  is  affirmed,  with  costs. 

P.  V.  R.  Stanton,  for  appellant.    Morris  &  PearsaU,  for  respondent 

Peb  Curiam.  On  the  21st  of  July,  1886,  the  plaintiff  gave  notice  to  the 
clerk  of  the  city  court  of  Brooklyn,  and  to  Messrs.  Morris  &  Pearsall, 
attorneys  for  the  defendant,  that  she  appealed  to  the  court  of  appeals 
from  an  order  of  the  general  term  of  the  city  court,  which  affirmed  an  order 
of  the  special  term  of  that  court,  granting  a  motion  made  by  the  defend- 
ant for  a  new  taxation  of  costs.  It  was  made,  as  the  order  recites, 
upon  all  the  papers  in  the  action,  and  directed  that  the  defendant  be 
allowed,  in  audition  to  her  costs  as  taxed  by  the  clerk,  $30  for  a  trial 

*~"~  *See  Bailey's  New  Trials  and  Appeals,  170,  268-0.  *~* 
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fee,  and  $10  additional,  because  the  trial  occupied  more  than  three  days. 
The  plaintiff  appealed  to  the  general  term,  where  the  order  was  affirmed. 

The  papers  referred  to  in  the  notice  and  in  the  special  term  order  as 
papers  in  the  case  are  not  before  us.  It  appears,  however,  as  claimed 
oy  the  appellant,  that,  on  the  26th  of  May,  1886,  before  the  hearing  of 
the  appeal  at  general  term,  a  brief  memorandum,  containing  an  extract 
from  the  judgment  and  the  defendant's  costs,  as  taxed  by  the  clerk,  was 
indorsed  by  the  attorneys  for  the  respective  parties  in  these  words: 
"  Approved  and  assented  to  as  and  for  papers  on  appeal."  Theappellant 
here  was  the  appellant  in  the  court  below.  The  memorandum  may  be 
presumed,  therefore,  to  contain  all  that,  in  the  opinion  of  her  counsel, 
was  material  to  present  the  question  intended  to  be  raised.  It  shows 
nothing  which,  standing  by  itself,  or  which,  with  reference  to  any 
other  matter  on  the  appeal-book,  makes  the  objection  of  the  appellant 
intelligible.  We  discover  no  reason  why  the  order  appealed  from 
should  not  be  affirmed. 

Order  affirmed,  with  costs  of  appeal  in  this  court  to  be  paid  by  the 
appellant  to  the  respondent's  attornery. 

All  concur. 

Order  affirmed. 


Derleth,  HespHj  v.  Db  Graff  et  al.,  AppPte. 
January  25,  1887. 

Appeal — Dismissal — Judgment  of  Affirmance  not  Entered. 

Plaintiff  had  a  verdict  at  circuit,  an  order  was  entered  denying  a  motion  for  a 
new  trial  on  the  minutes,  and  judgment  entered  on  the  verdict.  The  gen- 
eral term  affirmed  both  the  judgment  and  order.  Then,  before  the  entry  of 
judgment  of  affirmance,  defendants'  attorney  served  a  notice  of  appeal  to  the 
court  of  appeals  from  the  judgment  entered  at  the  circuit,  and  from  the  order 
of  the  general  term  affirming  the  judgment,  and  from  the  order  denying  the 
motion  for  anew  trial.  Held,  that  the  appeal  was  unauthorized,  and  a  dismissal 
thereof  properly  granted. 

Orderly  practice  requires  that  a  judgment  of  affirmance  should  first  be  entered, 
and  an  appeal  taken  from  that. 

Motion  for  reargument  denied. 

James  JB.  Marvin,  for  appellants.     Nelson  Smith,  for  respondent. 

Per  Curiam.  At  a  prior  term  of  this  court  a  motion  was  made  to 
dismiss  the  appeal  in  this  case  upon  the  ground  that  it  was  unauthorized, 
and  that  motion  was  granted.  This  is  a  motion  for  a  reargument  of 
the  prior  motion.  We  have  carefully  reconsidered  the  matter,  and  are 
of  opinion  that  no  error  was  committed. 

The  action  was  tried  before  a  jury,  and  a  verdict  rendered  in  favor 
of  the  plaintiff.  After  the  verdict  the  defendants  made  a  motion 
before  the  trial  judge  upon  his  minutes  for  a  new  trial,  and  an  order 
was  entered  denying  that  motion.  Judgment  was  then  entered  in 
favor  of  the  plaintiff.  Thereafter  a  case  containing  exceptions  was 
settled,  and  the  defendants  appealed  to  the  general  term  from  the 
judgment,  and  also  from  the  order  denying  a  new  trial,  and  the  gen- 
eral term  affirmed  both  the  judgment  and  the  order.  Then,  before  the 
entry  of  any  judgment  of  affirmancet  the  defendants'  attorney  served 
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a  notice  of  appeal  to  this  court  from  the  judgment  entered  at  the  trial 
term,  and  also  from  the  order  of  the  general  term  affirming  the  judg- 
ment and  the  order  denying  the  defendants'  motion  for  a  new  trial. 

The  case  of  Kilmer  v.  Bradley,  80  N.  Y.  630,  is  a  precise  authority 
for  holding  that  the  appeal  to  this  court  from  the  order  affirming  the 
judgment  was  unauthorized.  Such  an  order  is  simply  an  authority  for 
the  entry  of  the  judgment  of  affirmance.  That  judgment  should  firet 
be  entered  and  an  appeal  brought  from  that. 

But  it  is  claimed  that  the  defendants  had  a  right  to  appeal  to  this 
court  from  the  order  of  the  general  term,  so  far  as  it  affirmed  the 
order  of  the  trial  judge  denying  the  motion  for  a  new  trial.  We  think 
otherwise.  The  appeal  from  that  portion  of  the  order  could  brine  no 
question  to  this  court  which  was  not  involved  in  the  affirmance  of  the 
judgment.  Upon  such  an  appeal,  if  we  could  entertain  it,  we  could 
review  only  questions  of  law  raised  upon  the  trial,  and  those  questions 
would  be  involved  upon  an  appeal  from  the  judgment  to  be  entered 
upon  the  order  of  affirmance.  Under  such  circumstances  an  appeal 
•from  the  order  affirming  the  order  which  denied  a  new  trial  would  be 
entirely  nugatory.  If  that  order  should  be  affirmed,  the  defendants 
would  still  have  the  right,  after  entry  of  judgment  of  affirmance,  to 
appeal  from  that,  and  try  the  experiment  upon  tnat  appeal  of  procuring 
a  new  trial  by  reversal  of  the  judgment.  If  the  appeal  from  the  order 
affirming  the  order  which  denied  the  motion  for  a  new  trial  should  be 
successful,  the  judgment  would  still  stand  affirmed,  unappealed  from, 
and  thus  nothing  would  be  gained  by  the  defendants  if  successful  upon 
the  appeal,  which  they  claim  the  right  to  make  without  further  inter- 
ference of  the  court.  To  uphold  such  an  appeal  is  trifling  with  the 
forms  of  law.  Orderly  practice  requires  that  a  judgment  of  affirmance 
should  be  entered,  and  that  the  appeal  should  be  taken  from  that 
Hence  this  is  not  such  an  appeal  from  an  order  which  grants  or  refuses 
a  new  trial  as  is  contemplated  by  section  190  of  the  Code,  and  tfye 
motion  should  be  denied,  with  $10  costs. 

All  concur. 

Motion  denied. 


Kel8Ey,  RespH,  v.  Sabgent,  AppVt 

January  25,  1887. 

Appeal — Part  Good — Motion  to  Dismiss. 

An  order  of  the  general  term  embraced  both  an  affirmance  of  a  judgment  ren- 
dered at  special  term  and  a  denial  of  a  motion  for  a  new  trial.  Defendant  appealed 
from  the  whole  of  said  order.  Held,  an  appeal  was  well  taken  so  far  as  related  to 
the  order  denying  a  new  trial,  and  a  motion  to  dismiss  the  whole  appeal  should 
be  denied. 

If  on  a  motion  to  dismiss  plaintiff  asks  too  much,  he  should  pay  w»u». 

Theodore  Bacon,  for  motion.    J.  &  Q.  Van  Voorhis,  opposed. 

Peb  Curiam.  The  judgment  rendered  at  special  term  made  a  refer- 
ence necessary,  therefore  it  was  not  final,  but  interlocutory.  Barker 
v.  White,  58  N.  Y.  204. 

An  appeal,  however,  was  taken  to  the  general  term,  and  upon  excep- 
tions the  defendant  also  moved  that  court  for  a  new  trial  under  eection 
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1001  of  the  Code.  The  judgment  was  affirmed  and  the  motion  for  a 
new  trial  denied.  One  order  embraced  both  decisions,  and  from  the 
whole  of  that  order  the  defendant  appealed. 

So  far  as  the  appeal  affects  the  order  denying  a  new  trial,  it  was  well 
taken  — §  190,  subd.  2;  Raynor  v.  Raynor,  94  N.  T.  248-251  — and 
as  the  motion  to  dismiss  relates  to  the  whole  appeal,  and  not  a  part 
only,  it  should  be  denied,  and  as  the  plaintiff  asks  for  too  much,  he 
should  pay  costs. 

Motion  denied,  with  $10  costs. 

All  concur. 

Motion  denied. 


SUPREME  COURT  OF  NEW  JERSEY. 


State  v.  Mayob,  Etc.,  of  City  op  Patebson. 

February  17,  1887. 

The  act  of  March  28,  1881  —P.  L.  1881,  p.  104— does  not  give  the  court  orig- 
inal power  to  tax  or  assess,  but  only  to  apply  the  provisions  of  existing  valid  laws 
to  the  case  before  the  court. 

In  matter  of  tax. 

Argued  at  November  term,  1886,  before  Justices  Reed,  Magib  and 
Pabkeb. 

Mr.  Hilton,  for  prosecutor.     Mr.  Scott,  for  defendant. 

Pabkeb,  J.  The  question  of  the  legality  of  certain  sewer  taxes,  on 
certain  real  estate,  in  the  city  of  Paterson,  was  argued  before  Justice 
Dixon  and  decided  by  him.  He  held  that  the  validity  of  the  taxes 
could  not  be  sustained,  because  they'were  in  conflict  with  article  4,  sec- 
tion 7,  paragraph  12,  of  the  State  Constitution.  The  opinion  held  that 
the  taxes  had  not  been  assessed  according  to  the  true  value  of  the  prop- 
erty. It  also  held  that  they  could  not  be  sustained  as  improvement 
assessments,  because  not  imposed  for  and  within  the  limits  of  special 
benefits  derived  from  the  improvement. 

Justice  Dixon  did  not  decide  whether  there  was  any  legislation  justi- 
fying the  tax  or  assessment,  calling  for  the  exercise  of  the  power  by 
the  court,  under  the  act  of  March  23,  1881  —  P.  L.  194  —  but  gave  the 
city  authorities,  upon  being  advised  that  they  were  entitled  to  some 
redress  by  reason  of  that  statute,  liberty  of  application  therefor  to  the 
supreme  court,  during  its  present  term. 

Such  application  has  been  made  by  the  city  authorities  through  a 
petition  setting  forth  the  facts  and  referring  to  all  the  laws  claimed  to 
relate  to  the.  subject. 

There  is  no  constitutional  act  authorizing  the  tax  in  question,  or 
legalizing  an  assessment  such  as  was  laid  in  this  case.  Since  the 
decision  by  Justice  Dixon,  there  has  been  no  legislation  on  the  subject. 
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The  act  of  1881  does  not  give  the  court  original  power  to  tax  or 
assess,  but  only  to  apply  the  provisions  of  easisting  valid  laws  on  the 
subject  to  the  case  before  the  court. 

The  application  in  this  case  is  denied,  with  costs. 

The  prosecutors  may  enter  a  rule  setting  aside  the  taxes  in  question, 
with  costs. 


State,  ex  rel.  Rahway  Savings  Institution,  v.  Matok  and  Common 
Council  of  the  City  op  Rahwa^  . 

February  17,  1887. 

Mandamus  will  lie  against  the  mayor  and  common  council  of  the  city  of  R&h- 
way,  compelling  them  to  raise  and  collect  by  tax,  as  other  city  taxes  are  levied 
and  collected,  the  deficiency  as  reported  to  the  said  common  council  by  the  board 
of  water  commissioners  of  said  city,  on  application  of  a  water  bondholder,  to 
whom  interest  on  bonds  is  due. 

The  provisions  of  the  act  of  1868,  by  means  of  which  power  was  given  to  con- 
struct water- works  in  the  city  of  Rahway,  stated. 

.  On  motion  for  mandamus. 
Argued  at  November  term  before  Justices  Reed,  Magie  and  Paeker. 

Mr.  Vailj  for  relator.     Mr.  Berry,  for  city. 

Parker,  J.  In  the  year  1868  an  act  was  passed  giving  power  to  the 
city  of  Rahway  to  construct  water-works.  It  authorized  issuing,  in  the 
name  of  the  city,  bonds  to  be  called  "  Rahway  city  water  bonds."  By  the 
eighteenth  section  of  the  act  it  was  provided  that  in  each  year  the  water 
commissioners  should  make  an  estimate  of  the  receipts  and  expenditures, 
including  interest,  on  the  bonds  which  should  be  issued  for  the  ensuing 
year,  and  report  to  the  common  council  the  deficiency  which  existed, 
if  any,  and  the  common  council  were  required  thereupon  to  raise  such 
deficiency  by  a  tax  as  other  city  taxes  are  raised  and  collected. 

The  law  further  directed  that  the  assessors  should  add  to  the  amount 
reported  three  per  cent  as  a  reasonable  sum  for  losses  in  taxes  which 
might  not  be  paid.  Water  bonds  to  the  amount  of  $181,000  were 
issued  under  the  act.    , 

The  relators  became  the  owners  of  all  said  bonds.  The  principal  of 
said  bonds  is  not  yet  due,  but  on  the  1st  day  of  July,  1886,  there  was  due 
to  the  relators  for  unpaid  interest  on  said  bonds  the  sum  of  $67,853.10. 

On  the  10th  day  of  May,  1886,  the  water  board  made  its  annual 
estimate  of  the  receipts  and  expenditures,  including  interest  on  the 
bonds  for  the  ensuing  year,  showing  an  estimated  deficiency  of  $5,140. 
A  copy  of  this  estimate  and  probable  deficiency,  signed  by  the  proper 
officers,  was  on  the  same  day  served  on  the  common  council. 

After  the  receipt  of  said  estimate,  to-wit,  on  June  29,  1886,  the  com- 
mon council  passed  an  ordinance  respecting  taxes  for  the  year  1886, 
ordering  the  amounts  to  be  assessed  and  raised  by  tax  within  the  city  of 
Rahway,  specifying  the  several  amounts  to  be  raised  for  different  pur- 
poses. The  sum  of  $5,140,  reported  as  aforesaid  by  the  water  board, 
was  not  inserted  in  the  tax  levy. 

The  relators  now  apply  for  a  mandamus  to  compel  the  common  coun- 
cil to  order  to  be  raised  and  to  collect  by  tax,  as  other  city  taxes  are 
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levied  and  collected,  for  the  year  1886,  the  said  sum  of  $5,140,  the 
deficiency  aforesaid,  as  reported  to  the  common  council  by  the  water 
board,  for  the  year  ending  the  first  Tuesday  of  May,  1886. 

In  the  absence  of  an  application  of  the  water  board  for  the  writ,  the 
relators  have  the  right  to  apply.  They  are  the  owners  of  the  bonds 
and  entitled  to  the  interest,  and,  therefore,  specially  interested  in  the 
subject-matter.     High  Ex.  Rem.,  §  481. 

The  act  provides  that  in  case  the  revenue  in  any  one  year  shall  not 
be  sufficient  to  pay  the  interest  on  the  bonds  and  all  necessary  expenses 
of  the  work,  an  amount  equal  to  such  deficiency  shall  be  provided  by 
the  mayor  and  common  council,  and  they  are  required  to  raise  for  that 
purpose  such  amount  by  tax.     Pub.  Laws  1868,  p.  808. 

Thus  the  law  expressly  requires  the  city  to  raise  by  tax  the  amount 
of  the  reported  deficiency  and  directs  the  assessors  to  add  three  per  cent 
to  the  sum  reported  as  the  deficiency,  to  cover  losses  and  contingencies. 

The  amount  of  deficiency  fixed  by  the  water  board  is  conclusive  upon 
the  common  council,  and  the  law  requires  that  it  be  inserted  in  the  tax 
levy. 

It  is  not  necessary  that  there  be  a  prior  judgment  to  fix  the  amount. 
The  reported  deficiency  is  equivalent  to  a  judgment.  Dill.  Mun.  Corp. 
(3d  ed.),  §§  849-853;  High,  382,  notes;  12  Iowa,  335. 

There  is  no  other  way  to  enforce  adequately  the  duty  of  common 
council  to  put  in  the  tax  levy  the  specific  amount. 

The  testimony  shows  that  on  the  1st  day  of  July,  1886,  the  arrears 
of  interest  on  said  water  bonds  due  the  relators  was  nearly  $68,000. 

It  appearing  that  former  writs  of  mandamus  similar  to  the  one  now 
applied  for  have  been  issued  commanding  the  common  council  to  put 
the  deficiency  reported  in  former  years,  in  the  tax  levy  of  those  years, 
a  peremptory  writ  will  now  issue  as  prayed  for  by  the  relators. 


In  the  Matteb  of  Application  of  John  W.  Johnson  and  Others 
fob  a  Public  Road  in  the  Township  of  Galloway,  Atlantic 
County,  and  the  Township  of  Bass  River,  Burlington  County. 

February  17,  1887. 

Return  of  a  public  road  set  aside,  because  the  order  served  on  the  surveyors 
of  the  highways  did  not  state  definitely  a  place  of  meeting  of  the  surveyors,  and 
because  tne  surveyors  did  not  meet  at  the  place  stated  in  the  advertisements  set 
up,  giving  to  the  public,  notice  of  the  meeting. 

On  motion  to  set  aside  the  return  of  surveyors  of  the  highways. 
Argued  at  November  term,  1886,  before  Justices  Reed,  Magib  and 
Pakkkb. 

Parker,  J.  At  the  last  June  term  of  this  court  six  surveyors  of  the 
highway  were  appointed  to  lay  out  a  public  road  partly  in  the  county  of 
Atlantic  and  partly  in  the  county  of  Burlington.  The  surveyors  met, 
laid  out  the  road  and  filed  their  return,  together  with  an  assessment  of 
damages  for  land  ordered  to  be  taken  for  said  road.  The  road  was  laid 
out  several  miles  in  length,  and  crossed  two  navigable  streams,  besides 
Mullica  river. 
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A  caveat  against  recording  the  return  having  been  filed,  a  rule  to 
show  cause  why  the  return  should  not  be  set  aside  was  entered,  and  evi- 
dence under  the  rule  has  been  taken.  Several  reasons  why  the  return 
should  be  set  aside  have  been  filed  by  the  caveators,  but  it  will  not  be 
necessary  to  consider  more  than  one  of  them.  The  road  act  requires 
that  the  surveyors  of  the  highway,  at  the  time  named  in  the  order  of 
appointment,  must  meet  in  such  place  as  the  court  shall  direct.  The 
act  also  requires  that  advertisements  of  the  time  and  place  of  meeting 
of  the  surveyors  shall  be  set  up.  The  provisions  of  the  statute  in  this 
regard  must  be  strictly  observed.  The  object  is  to  give  all  persona 
interested  an  opportunity  to  appear  before  the  surveyors  of  the  highway 
to  object  to  the  laying  out  of  the  road,  if  they  desire  so  to  do.  Land- 
owners, whose  premises  it  is  proposed  to  take  for  the  road,  are  inter- 
ested. So,  also,  is  every  tax  payer  of  a  township  through  which  the 
road  is  to  pass,  because  not  only  the  cost  of  making  the  road,  but  the 
assessment  for  land  taken,  is  to  be  paid  out  of  the  township  funds.  All 
the  tax  payers  of  a  county  are  interested  in  the  cost  of  the  bridges 
which  tne  road,  if  laid,  may  render  necessary.  All  these  are  entitled 
to  notice  of  the  time  and  place  of  the  meeting  of  the  surveyors. 

The  order  and  notices  set  up  should  state  a  definite  time  and  place. 
Unless  this  be  done  the  surveyors  have  no  right  to  proceed,  and  it  they 
do  so,  and  lay  out  the  road,  their  action  is  nugatory,  for  want  of  notice 
is  a  radical  error  and  vitiates  the  whole  proceeding.  In  this  case  the 
order  of  appointment  directed  the  surveyors  to  meet  at  Port  Republic, 
without  designating  any  place  in  Port  Republic.  Whether  Port  Repub- 
lic be  a  village  or  town,  or  a  district  of  country  bearing  that  name,  does 
not  appear,  but  iu  either  case  some  building,  public  or  private,  should 
have  been  designated  as  the  place  of  meeting.  The  order  of  appoint- 
ment served  on  each  surveyor  did  not  give  them  the  requisite  informa- 
tion as  to  the  place  of  meeting.  It  might  as  well  have  directed  them  to  meet 
in  the  township  of  Galloway  or  in  the  county  of  Atlantic  without  desig- 
nating the  place.  The  advertisements  of  the  meeting  of  the  surveyors, 
which  the  statute  requires  to  be  set  up,  were  more  specific  than  the 
order,  and  if  the  surveyors  had  met  at  tne  place  designated  in  the  adver- 
tisements, the  defect  in  the  order  might,  perhaps,  have  been  remedied ; 
but  the  surveyors,  in  fact,  met  and  organized  at  a  different  place  from 
that  fixed  in  tne  advertisements. 

The  advertisements  set  up  gave  notice  that  the  surveyors  would  meet 
at  Blackman's  Hall,  Port  Republic,  but  they  did  not  meet  there,  and 
were  not  there  at  any  time  during  the  day.  They  met  and  organized, 
at  the  time  appointed,  at  the  dwelling-house  of  John  W.  Johnson,  one 
of  the  applicants,  a  place  more  than  two  miles  from  Blackman's  Hall. 

The  return  of  the  surveyor  is  set  aside. 


French  v.  Inhabitants  of  the  Township  of  East  Orange,  in  Essex 

County. 

February  17,  1887. 

The  title  of  the  act  of  March  26,  1886— P.  L.  1886,  p.  188  —  sufficiently 
expresses  its  object.  % 
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The  said  act  applies  to  townships  wherein  the  power  of  opening  streets  belongs 
to  the  township  committee. 

The  said  act  confers  the  power  of  stopping  the  opening  of  a  proposed  street, 
upon  the  owners  of  a  majority  of  the  frontage  on  the  contemplated  improve- 
ment of  land  legally  subject  to  assessment  therefor. 

An  appeal  from  an  award  of  damages  for  land  taken,  because  of  inadequacy,  is 
not  a  waiver  of  objections,  based  upon  the  illegality  of  the  coniemnation,  when 
the  appeal  must  be  taken  within  a  short  fixed  time,  or  be  lost. 

Certiorari.     The  opinion  states  the  case. 

Argued  November  term,  1886,  before  Justices  Knapp  and  Dixon. 

J.  S.  Meeker,  Jr.,  for  prosecutor.    A.  P.  Condit,  for  defendants. 

Dixon,  J.  This  certiorari  brings  up  the  proceedings  for  laying 
out  and  opening  an  extension  of  Winans  street,  from  Main  to  Chestnut 
street,  in  the  township  of  East  Orange,  including  the  awards  for  dam- 
ages and  the  assessments  for  benefits  on  account  thereof. 

The  proceedings  were  initiated  February  6,  1886,  and  the  report  of 
commissioners  making  the  award  and  assessments  was  presented  to  the 
township  committee  July  12,  1886,  and  adopted  by  that  committee  on 
August  9,  1886.  On  May  5,  1886,  a  remonstrance  in  writing  against 
the  laying  out  and  opening  of  the  street,  signed  by  Chauncey  8.  French 
and  George  W.  Blackwell,  was  filed  with  the  township  clerk,  and  by 
him  was  on  May  10,  1886,  laid  before  the  township  committee.  French 
and  Blackwell  owned  all,  ar  nearly  all,  the  lana  fronting  on  the  pro- 
posed street,  and  owned  all  the  land  reported  by  the  commissioners  to 
be  assessable  for  benefits. 

On  these  facts  the  prosecutor  contends  that  the  township  committee 
and  the  commissioners  of  assessments  were  bound  to  desist  from  and 
proceed  no  further  with  the  laying  out  and  opening  of  the  street  after 
May  5, 1886,  in  obedience  to  "  a  further  supplement  to  an  act  entitled 
'An  act  concerning  townships  and  township  officers, '  approved  April 
21,  1876,"  which  supplement  was  approved  March  26,  1886.  P.  L. 
1886,  j>.  133.  This  contention  is  in  accordance  with  the  apparent 
intention  of  the  statute,  and  must  prevail,  unless  some  of  the  objections 
urged  by  the  defendant  are  valid. 

The  first  objection  is  that  the  act  is  unconstitutional  because  its 
object  is  not  expressed  in  its  title,  the  title  being  too  general  to  indicate 
the  purpose  of  the  law.  This  objection  cannot  be  sustained.  The 
purpose  of  the  law  was  to  limit  the  powers  of  townships  and  township 
officers.  Such  a  purpose  is  clearly  embraced  within  the  title,  and  is 
sufficiently  indicated  by  it.  "  The  degree  of  particularity  which  must 
be  used  in  the  title  of  an  act  rests  in  legislative  discretion,  and  is  not 
defined  by  the  Constitution."  Walter  v.  Town  of  Union,  4  Vr.  350 ; 
Van  Riper  v.  North  Plamfield,  14  id.  349 ;  Randolph  v.  Wood,  5 
Cent.  Rep'r,  345, 

The  second  objection  is  that  the  law  is  not  applicable  to  East  Orange, 
because  there  the  township  committee,  and  not  the  township,  possesses 
the  authority  to  lay  out  and  open  streets  —  P.  L.  1871,  p.  1043 ;  P.  L. 
1873,  p.  600  —  and,  therefore,  the  township  cannot,  in  the  language  of 
the  act  of  1886, "  have  in  contemplation  the  laying  out,"  etc.  We  think 
the  township  committee  stands  for  the  township  in  this  respect. 
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The  third  objection  is  that  the  act  affects  such  townships  only  as  are 
by  law  limited  in  the  making  of  assessments  for  benefits  to  the  lands 
fronting  on  the  proposed  street ;  that  otherwise  it  cannot  be  known 
whether  a  remonstrance  is  sufficiently  signed  until  the  assessment  is 
levied,  when  it  is  too  late  to  be  effective.  We  do  not  think  so  narrow 
a  construction  is  required.  We  understand  the  act  to  confer  the 
right  to  stop  the  proposed  improvement  upon  the  owners  of  the 
majority  of  the  frontage  thereon,  if  their  land  is  liable  to  be  assessed 
therefor.  If  the  land  did  not  front  on  the  proposed  street,  or  if  it  was 
legally  exempt  from  assessment,  its  owner  would  acquire  by  this  law 
no  power  to  prevent  the  opening.  So  that,  as  soon  as  the  scope  of  the 
new  street  is  defined,  the  necessary  remonstrants  are  ascertainable. 

In  our  judgment  the  remonstrance  filed  May  5,  1886,  rendered  the 
opening  of  the  proposed  street  illegal. 

The  prosecutor  did  not  waive  his  objections  for  illegality,  by  appeal- 
ing from  the  award  of  damages  within  the  time  limited  by  the  local 
law.  P.  L.  1871,  p.  1043,  §  7.  There  is  no  inconsistency  m  his  say- 
ing that  the  condemnation  of  his  land  was  unauthorized,  and  at  the 
same  time  that  the  compensation  awarded  was  inadequate.  The  law 
gives  him  the  right  to  tate  both  positions. 

Let  the  proceedings  brought  up  be  set  aside,  with  costs. 

State  v.   Bonnel. 

February  17,  1887. 

The  township  committee,  under  the  provisions  of  the  act  of  1867  —  Rev. 
1160,  §§  91-96 — can  increase  the  valuations  placed  by  the  assessor  upon  real 
estate  without  notice  to  the  owner. 

On  certiorari  bringing  up  a  tax  upon  the  property  of  the  prosecutor 
in  Summit  township  for  the  year  1885. 

Argued  at  November  term,  1886,  before  Justices  Magie,  Parker 
and  Heed. 

J.  R.  Engli8hy  for  prosecutor.  W.  Cranston  and  A.  L  Smith,  for 
defendant. 

Reed,  J.  It  appears  that  the  assessor  of  the  township  of  Summit 
fixed  the  value  of  the  real  estate  of  the  prosecutor  lying  in  the  town- 
ship, at  the  sum  of  $3,550. 

The  assessor  met  the  township  committee  on  the  18th  day  of  August, 
apd  either  at  that  meeting,  or  a  regularly  adjourned  meeting  neld 
before  the  last  Saturday  in  August  an  additional  $2,000  was  added  to 
value  of  the  said  real  estate. 

Two  bills  were  sent  to  the  prosecutor  together,  one  for  $3,050  and 
another,  with  the  words  "added  by  the  committee,"  for  $2,000. 

The  first  bill  was  paid  by  the  prosecutor.  He  sent  a  communication 
by  letter  to  the  commissioners  of  appeal,  complaining  of  the  increased 
valuation,  but  the  board  refused  to  take  any  action  toward  a  reduction. 

Two  grounds  are  presented  for  the  consideration  of  this  court 
upon  which  a  vacation  of  the  increased  valuation  is  asked. 
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First  That  it  is  an  overvaluation  of  the  real  estate  of  the  prosecu- 
tor in  Summit  township. 

Second.  That  the  increase  was  made  by  the  township  committee 
without  legal  warrant. 

In  regard  to  the  first  ground  the  evidence  taken  in  the  cause  leaves 
no  doubt  in  my  mind. 
•     The  property  was,  at  the  time  when  the  assessment  is  supposed  to 
have  been  made,  namely,   "  on  the  20th  of  May,  1885,  worth  more 
than  $5,050." 

There  were  thirty-three  acres  of  land  worth  from  $50  to  $75  an 
acre.  Mr.  Vanderpool  had  commenced  to  build  upon  it  quite  a  hand- 
some house  in  the  spring  or  early  summer  of  1884. 

The  contract  for  the  mason  work  of  this  house  was  for  the  payment 
of  $4,000,  and  for  the  carpenter  work  $5,375.  He  had  paid  up  to 
May  20,  1885,  in  the  neighborhood  of  $8,000,  on  these  two  accounts 
of  carpenter  and  mason  work. 

The  house  was  so  far  finished  at  that  time,  as  to  permit  the  prosecu- 
tor to  reside  in  it,  but  there  were  permanent  doors  to  be  put  in, 
plumbing  to  be  completed,  and  painting  and  general  inside  finishing 
to  be  done. 

The  prosecutor  says  that  the  building  was  insured  at  that  time  for 
eight  or  ten  thousand  dollars.  Then  there  were  some  outbuildings, 
though  not  of  any  great  value. 

Now  a  glance  at  this  statement,  from  the  mouth  of  the  prosecutor, 
himself,  will,  I  think,  lead  any  one  to  the  conclusion  that  an  assessment 
for  $5,050  for  this  house,  out-buildings  and  land  was  moderate.  There 
is  no  ground  for  the  claim  that  the  additional  $2,000  was  an  overvalu- 
ation. 

The  second  ground  of  objection  is  that  the  township  committee  has 
no  authority  to  raise  the  valuation. 

The  power  to  do  so — if  it  exists  at  all — is  found  in  the  act  of  1867, 
now  a  part  of  the  tax  act  contained  in  the  Revision,  p.  1160,  paragraphs 
91,  92,  93,  94,  95  and  96. 

That  act  provides,  that  the  township  committee  shall  meet  at  their 
annual  place  of  meeting  on  the  third  Tuesday  of  August  of  each  year 
for  the  purpose  of  examining,  revising,  and  correcting  the  duplicate  of 
assessment. 

The  assessor  is  directed  to  attend  such  meeting  with  his  duplicate  and 
remain  for  the  purpose  of  explaining  the  said  duplicate  and  assisting 
said  committee  in  the  discharge  of  the  duties  required  of  them  by  the  act. 

The  committee  is  required  to  complete  its  examination,  revision  and 
correction  before  the  last  Saturday  in  August. 

Power  is  given  to  any  member  of  a  township  committee  to  issue  sub- 
poenas to  bring  before  said  meetings  persons  and  papers  to  be  exam- 
ined in  relation  to  said  assessment. 

Two  questions  arise  as  to  the  power  of  the  township  committee  in 
reference  to  the  matters  involved  in  the  present  case.  Has  the  com- 
mittee the  power  to  increase  the  valuation  of  property  fixed  by  the 
assessors?  If  so,  is  the  person  affected  by  such  increased  valuation 
entitled  to  noticed 
Vol.  IX  — 77 
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In  reviewing  the  method  by  which  omissions  or  errors  of  an  assessor 
could  be  corrected  we  find  that  under  the  act  of  1848  —  Rev.  1148, 
par.  55  —  the  collector  could,  at  any  time  before  the  meeting  of  the 
commissioners  of  appeal,  enter  the  name  of  any  person  with  a  proper 
assessment,  who  may  have  been  omitted,  giving  such  person  immediate 
notice  of  sue!)  entry,  and  of  the  time  and  place  of  the  next  meeting  of 
the  commissioners  of  appeals.  Power  was  also  in  the  said  act  given  to 
the  commissioners  to  make  additions  upon  complaint  of  some  person, 
and  upon  five  davs'  notice  to  the  party  interested. 

By  the  act  of"  1866  — Rev.  1158,  par.  21  — the  collector,  immedi- 
ately after  having  received  his  duplicate  from  the  assessor,  was  directed 
to  submit  the  same  to  the  township  committee,  whose  duty  it  was  to 
examine  the  same,  and  if  they  had  reason  to  believe  that  any  one  was 
assessed  too  low,  or  omitted,  they  should  direct  the  collector  to  notify 
such  person,  that  complaint  should  be  made  to  the  commissioners  of 
appeal. 

It  was  made  the  duty  of  the  collector  to  attend  the  meetings  of  the 
board  of  commissioners  and  present  the  complaints. 

In  the  following  year  the  act  was  passed  wnich  is  first  above  set  out, 
and  which  was  in  force  at  the  time  when  th£  present  assessment  was 
made. 

The  township  committee,  it  is  perceived,  first  appears  in  connection 
with  the  assessment  of  taxes,  uuder  the  provisions  of  the  act  of  1866. 
But  under  that  act  the  committee  had  no  power  to  assess,  or  to  interfere 
with  the  assessments,  as  they  stood  upon  the  duplicate  as  it  came  to 
the  hands  of  the  collector.  The  committee  could  only  direct  the  col- 
lector to  notify  tax  payers  that  complaint  would  be  made  to  the  com- 
missioners of  appeal  who  made  the  assessment. 

For  what  purpose  was  the  act  of  1867  passed  providing  that  before 
the  duplicate  passed  into  the  hands  of  the  collector  it  should  be  laid 
before  the  township  committee  for  its  examination,  revision  and  cor- 
rection? It  was  to  place  in  the  hands  of  the  township  committee  com- 
plete control  over  the  assessment. 

It  was  intended  to  substitute  for  the  awkward  method  of  correcting 
an  erroneous  duplicate  after  it  passes  from  the  hand  of  the  assessor,  a 
method  of  revision  and  correction  before  the  duplicate  was  delivered  to 
the  collector. 

The  assessor  was  still  to  do  his  work  as  before,  but  his  work  did  not 
become  an  assessment  till  it  passed  through  the  hands  of  the  committee. 
And  the  power  of  the  committee  under  the  act  is  plenary. 

It  is  as  extensive  as  formerly  was  that  of  the  assessor  himself. 
Included  in  it  therefore,  is  the  power  to  add  names  to  the  list  of  tax 
payers,  and  increase  or  diminish  the  amount  of  property  taxed,  and  its 
valuation. 

Iudeed  these  are  the  only  important  duties  of  the  assessor.  Aside 
from  the  allowance  of  deductions  for  debts,  the  other  duties  are  matters 
of  computation,  such  as  apportioning  the  taxes  to  the  several  objects 
for  which  it  is  levied. 

Revising  and  correcting  the  duplicate  would  be  words  of  no  signifi- 
cance, if  they  did  not  apply  to  the  selection  of  names,  the  selection  of 
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property,  and  the  correction  of  the  values  of  property.  For  what  else 
was  the  power  in  such  terms  given,  as  also  the  power  to  compel  the 
presence  of  persons  or  papers  at  the  examinations  of  the  duplicate? 

I  have  no  doubt  that  the  power  to  raise  a  valuation  made  by  the 
assessor  was  lodged  in  the  township  committee. 

Nor,  secondly,  have  I  any  doubt  that  it  is  the  object  of  the  act  of 
1867  that  this  shall  be  done  without  notice  to  the  tax  payer.  No  notice 
is  required  by  the  act.  This  is  rendered  more  significant,  from  the  fact 
that  the  previous  acts  expressly  required  notice  as  a  condition  upon 
which  the  assessors7  duplicate  could  be  altered.  The  reason  for  the 
absence  of  the  requirement  of  notice  in  the  last  act  is  because  in  it  the 
proceedings  of  the  township  committee  is  considered  a  part  of  the 
original  assessment. 

It  is  a  continuation  and  completion  of  the  work  of  the  assessor.  As 
no  notice  has  ever  been  required  as  a  condition  upon  which  the  original 
assessment  rested  when  made  by  the  assessor,  so  there  was  no  reason 
for  notice,  when  the  township  committee  does  a  part  of  the  work  for- 
merly done  bv  the  assessor.  Nor  is  the  tax  payer  deprived  of  his  oppor- 
tunity for  redress  for  any  questioned  act  of  the  committee. 

The  duplicate  after  completion  by  the  committee  goes  to  the  col- 
lector, the  bilk  are  served  by  the  tax  payer,  with  a  notice  of  the  time 
and  place  of  meeting  of  the  commissioners  of  appeal.  Rev.  1142,  par. 
11 ;  1159,  par.  86. 

This  conforms  to  the  general  scheme  by  which  the  right  of  the  tax 
payer  to  have  a  hearing  is  secured. 

It  is  not  customary  to  give  a  hearing  before  the  assessment  is  made, 
but  afterward,  before  a  board  of  review  which  may  be  either  the  asses- 
sors themselves  or  a  separate  board  of  review.  Oi  the  meeting  of  that 
court  the  tax  payer  must  be  informed  either  by  notice,  personal  or  con- 
structive, or  by  some  general  law  which  fixes  the  time  and  place  of 
meeting.  Cooley  Tax.;  State,  VaiCe  JBa?V*,  Pros.,  v.  Runyon,  12  Vr.  99. 

The  board  oireviewin  thisStateis  the  board  of  commissioners  of  appeal. 

The  legislature  did  not  by  the  act  of  1867  intend  to  introduce  either 
the  anomalous  feature  of  awarding  a  hearing  before  the  assessment  was 
made,  or  the  equally  anomalous  feature  in  tax  proceedings  of  a  double 
court  of  review. 

I  think,  therefore,  that  the  action  of  the  township  committee  in  the 
present  case  was  legal,  and  the  tax  should  be  affirmed,  with  costs. 


Board  of  Chosen  Freeholders  of  Burlington  County  v.  Board 

of  Cho8bn  Freeholders  of  Atlantic  County. 

February  17,  1887. 

The  court  will  not  disturb  the  report  of  commissioners  appointed  to  ascertain 
the  partition  line  between  counties,  except  upon  clear  proof  that  it  is  wrong. 

(Certiorari. 

Argued  November  term,  1886,  before  Justices  Knapp  and  Dixon. 
Mr.  GaskiU,  for  Burlington  county.     Mr.  Thompson,  for  Atlantic 
county. 


Digitized  by 


Google 


612  The  Eastern  Reporter.  [N.  J. 

Dixon,  J.  This  certiorari  brings  up  for  review  the  survey  of  com- 
missioners appointed  under  the  act  01  March  5, 1798  —  Rev.  211  — 
to  ascertain  a  part  of  the  boundary  between  the  counties  of  Burling- 
ton and  Atlantic.  The  controversy  relates  to  the  location  of  a  line 
which,  in  section  6  of  the  statute,  passed  January  21,  1709-10  —  Rev, 
198  —  is  described  as  running  from  the  month  of  Little  Eggharbour 
river  "to  the  next  inlet  on  the  south  side  of  Little  Eggharbour' s  most 
southerly  inlet." 

While  the  court  is  required  by  the  act  of  February  17, 1881  —  P.  L. 
1881,  p.  34  —  to  determine  disputed  questions  of  fact,  in  proceed* 
ings  such  as  the  present  —  Union  v.  Essex,  14  Vr.  391  —  still,  in  deter- 
mining such  questions,  the  official  certificates  of  the  commissioners, 
under  their  oath  and  in  the  line  of  their  duty,  are  entitled  to  such 
weight  as  evidence,  and  only  clear  proof  of  great  force  will  justify  us 
in  concluding  that  they  are  erroneous.  Hunt  v.  Railway,  10  Vr.  646; 
11  id.  615 ;  Hettinger  v.  Passaic,  16  id.  146;  Jelliffv.  Newark,  19  id. 
101. 

The  evidence  laid  before  us  does  not  warrant  our  saying  that  the 
commissioners  are  wrong. 

The  terms  in  which  the  disputed  line  is  described  require  that  there 
should  be  found  at  least  two  inlets  to  Little  Eggharbour,  so  that 
an  inlet  "  on  the  south  side  of  the  most  southerly  "  of  these  inlets 
may  be  taken  as  one  end  of  the  line.  The  counsel  for  Burlington 
county  concedes  that  the  line  does  not  run  so  far  south  as  Absecon 
inlet,  while  Barnegat  inlet  is  undoubtedly  far  north  of  Little  Egg- 
harbour, and  therefore,  to  satisfy  the  description  in  controversy,  the 
existence  of  at  least  three  inlets  between  Absecon  and  Barnegat  is 
indispensable.  There  is  nothing  before  us  outside  of  the  statute  of 
1709-10  itself,  which  indicates  so  many  inlets  near  that  date.  Ancient 
map9,  some  older,  some  more  recent  than  the  statute,  show  only  one  or 
two  such  inlets ;  ancient  surveys,  all  since  the  statute,  lend  no  aid  ;  and 
tradition  goes  back  no  further  than  about  1790,  when  "New inlet" 
was  formed.  The  testimony  of  witnesses  proves  that  the  nature  of  the 
beach  in  that  neighborhood  is  very  shifting,  and  that  the  opening, 
moving  and  closing  of  inlets  by  violent  storms  upon  the  coast 
are  matters  of  comparatively  frequent  occurrence.  It  also  seems 
probable  that  the  shore  is  now  considerably  east  of  its  former  position, 
and  that  its  direction  in  particular  localities  is  changed.  Hence  I  think 
it  may  fairly  be  said  that  upon  the  evidence  laid  before  us,  the  situation 
of  the  inlets  called  for  by  the  statute  of  1709-10  is  a  subject  for  con- 
jecture only.  But  on  mere  conjecture  we  have  no  right  to  disturb  the 
judgment  of  the  commissioners. 

It  we  give  up  the  search  for  the  inlets  of  1709-10,  and  look  for  some 
practical  location  of  the  boundary,  or  common  understanding  as  to  its 
whei*eabouts  since  it  was  declared,  the  uncertainties  are  not  removed. 

The  earliest  survey  to  which  our  attention  is  directed  is  Thomas 
Mark's  survey,  made  in  1733,  which  locates  Mark's  island  in  Gloucester 
county.  This  is  consistent  with  the  commissioners'  report  and  with  the 
claim  of  Atlantic  county,  but  is  inconsistent  with  the  claim  of  Burling- 
ton county.     The  next,  called  the  Alford  survey,  made  in  1737,  carries 
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the  line  of  Gloucester  county  much  further  to  the  north  than  the  com- 
missioners have  placed  it,  and,  therefore,  is  still  less  favorable  to  Bur- 
lington county.  Following  this  is  the  Clayton  Newbold  survey  of  1773, 
which  placed  Anchoring;  island,  lying  north  of  the  commissioners'  line, 
in  Gloucester  county.  This  also  opposes  the  claim  of  Burlington  county. 
Next  comes  the  patent  of  King  George  III,  in  1774,  creating  the  town- 
ship of  Galloway  out  of  the  north-east  part  of  the  township  of  Great 
Egg  Harbor,  in  the  county  of  Gloucester,  which  describes  the  north- 
easterly lihe  of  the  new  township  as  running  from  the  mouth  of  Little 
Egg  Harbor  river  "south  thirty-five  degrees,  east  six  miles  and  a  quar- 
ter, through  the  great  bay  of  Little  Egg  Harbor,  to  the  south-west  end 
of  the  flat  beach  at  Brigantine  inlet."  This  line  locates  Brigantine  inlet 
nearly  between  Mark's  island  and  Pullen's  island,  and  if  it  be  taken  as 
the  county  line  would  give  Burlington  county  about  one-half  of  what 
it  now  claims  against  the  commissioners'  line,  but  it  is  inconsistent  with 
all  of  the  surveys  before  mentioned.  The  Ladd  survey  of  1742  is  con- 
fessedly all  in  Gloucester  county,  and  it  does  not  purport  on  its  face  to 
run  to  the  county  line.  It  is  used  only  to  locate  Brigantine  inlet  at  that 
time.  Even  for  this  purpose  its  value  depends  upou  the  ability  to  locate 
a  row  of  red  cedars,  which  have  long  been  obliterated,  or  upon  the  sit- 
uation of  Absecon  inlet,  which  has  probably  changed,  and  upon  lines 
the  length  of  which  is  uncertain.  The  inaccuracy  of  the  measurements 
in  these  surveys  is  exemplified  by  the  fact  that,  while  Brigantine  inlet 
appears  by  the  Ladd  survey  of  1742 — according  to  the  contention  on 
behalf  of  Burlington  county  —  to  have  been  where  it  now  is,  it  appears 
by  the  Alford  survey  of  1737,  made  by  the  same  surveyor,  to  nave 
been  about  three  miles  north  of  where  it  now  is,  i.  e.,  about  three  and 
a  quarter  miles  south  of  Old  inlet  and  near  the  present  situation  of  New 
inlet. 

Soon  after  King  George's  patent  to  Galloway  township,  New  inlet 
broke  through  and  has  since  been  the  principal  inlet  in  the  neighbor- 
hood. It  has  undoubtedly  had  much  influence  on  the  opinions  of  peo- 
ple as  to  the  county  line.  But  these  opinions,  whether  exhibited  in 
surveys,  on  maps,  or  by  living  witnesses,  are  so  variant  that  no  pertinent 
fact  seems  ascertainable  by  them.  While  I  think  the  weight  of  evidence 
since  the  king's  patent  would  put  the  boundary  south  of  where  the  com- 
missioners have  placed  it,  yet  unless  I  should  be  controlled  by  some 
single  circumstance,  where  none  is  conclusive,  I  could  not  define  its 
location. 

Nor  is  the  doubt  solved  by  accepting  what  is  assumed  on  behalf  of 
Burlington  county,  that  the  inlet  at  which  the  line  ended  was  one  after- 
ward known  as  Brigantine  inlet.  Since  the  Alford  survey  of  1737  an 
inlet  called  by  this  name  has  existed  across  the  beach  at  various  points 
from  the  present  location  of  New  inlet,  moving  sometimes  north,  some- 
times south,  sometimes  closing  and  again  opening  in  another  spot. 
Where  such  an  inlet  was  in  1709-10  is  past  finding  out,  on  the  evidence 
brought  to  our  notice. 

There  is  no  ground  for  setting  aside  the  survey  of  the  commissioners, 
and  it  must  be  affirmed. 
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Brandt  v.  Froehuoh. 

February  17,  1887. 

Under  the  "  act  for  the  better  protection  of  manufacturers  and  bottlers  of  and 
dealers  in  mineral  waters,  beer,  ale,  porter  and  other  beverages/'  approved  March 
11,  1381,  an  appeal  lies  to  the  quarter  sessions,  notwithstanding  the  supplement 
to  the  small  cause  act,  approved  March  17,  1882. 

In  proceedings  under  said  act  no  state  of  demand  is  required  or  proper;  the 
issue  to  be  tried  is  as  to  the  truth  of  the  sworn  complaint. 

The  complaint  is  defective  if  it  charges  in  the  alternative  the  commission  of 
one  or  another  of  several  offenses. 

The  facts  sufficiently  appear  in  the  opinion. 

Argued  at  November  term,  1886,  before  Justices  Reed,  PARKEsand 
Magie. 

Mr.  Morrow,  for  prosecutors.     Mr.  Hood,  for  defendant. 

Magie,  J.  The  proceedings  returned  with  this  writ  of  certiorari 
show  a  sworn  complaint  before  a  justice  of  the  peace  under  the  "act  for 
the  better  protection  of  manufacturers  and  bottlers  of  and  dealere  in 
mineral  waters,  beer,  ale,  porter  and  other  beverages/'  approved  March 
11,  1881  —  Laws  1881,  p.  95  —  a  trial  thereon ;  a  motion  to  nonsuit, 
which  was  refused ;  a  judgment  rendered  against  Proehlich,  and  for  the 
benefit  of  the  overseer  of  the  poor,  under  the  provisions  of  a  supplement 
to  said  act,  approved  March  25,  1885.  Laws  1885,  p.  168.  They  also 
show  an  appeal  by  Froehlich  to  the  quarter  sessions ;  atrial  in  that  court; 
*  a  motion  to  nonsuit,  which  was  granted.  The  person  who  made  the 
complaint  and  the  overseer  of  the  poor  prosecute  this  writ.  Prosecutore 
first  contend  that  the  sessions  had  no  authority  to  entertain  the  appeal. 

The  original  act,  by  section  10,  gave  an  appeal  to  the  sessions  in 
express  terms,  but  it  is  insisted  that  the  appeal  so  given  was  taken 
away  and  an  appeal  was  given  to  a  district  court,  under  the  provisions 
of  the  supplement  to  the  small  cause  act,  approved  March  17,  1882. 
Laws  1882,  p.  137.  This  court  has  declared  the  last-named  act 
inoperative,  except  as  to  judgment  rendered  in  courts  for  the  trial  of 
small  causes.    Evemham  v.  Hulit,  16  Vr.  53. 

The  proceedings  provided  for  by  the  act  of  1881,  above  mentioned,  is 
not  in  the  court  for  the  trial  of  small  causes,  but  before  a  special  tri- 
bunal composed  of  a  justice  of  the  peace.  The  provisions  of  the  act 
differ  from  those  construed  in  Oreely  v.  Passaic,  13  Vr.  429,  and  mani- 
festly direct  a  summary  proceeding  before  a  specified  officer.  This  con- 
clusion is  not  inconsistent  with  section  11,  which  requires  the  proceed- 
ings to  be  regulated,  when  not  otherwise  prescribed  by  the  act,  by  the 
provisions  of  the  small  cause  act.  For  this  does  not  tend  to  change 
the  constitution  of  the  court,  but  only  to  prescribe  rules  for  its  conduct. 
The  result  is  that  the  act  of  1882  does  not  apply  to  these  proceedings, 
and  the  appeal  to  the  sessions  was  proper.  Prosecutors  next  contend 
that  the  judgment  of  the  sessions  was  based  on  alleged  defects  in  a 
state  of  demand  filed  in  the  proceedings ;  that  the  act  under  which  the 
proceedings  were  instituted  did  not  require  or  permit  that  pleading, 
but  required  the  trial  to  be  had  only  on  the  charges  contained  in  a 
sworn  complaint  under  section  5. 
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It  is  not  clear  from  the  record  that  the  judgment  rendered  was  based 
on  that  pleading.  But  if  it  were  so,  prosecutors  may  not  urge  this 
objection.  An  examination  of  the  act  renders  it  plain  that  a  demand 
was  unnecessary  and  superfluous.  The  issue  to  be  tried  is  the  truth  of 
the  complaint  —  §  7  —  and,  therefore,  the  sworn  complaint  is  the 
only  pleading  required  or  proper.  But  prosecutors  filed  the  demand. 
They  thereby  asserted  their  right  to  thus  frame  an  issue.  No  such 
objection  as  is  now  made  was  or  could  have  been  made  below.  The 
demand  in  fact  conformed  to  the  complaint,  and  was  only  a  restatement 
of  its  charges.  An  objection  to  it  was  substantially  an  objection  to  the 
complaint.  At  all  events,  after  indncing  their  opponents  and  the  court 
to  act  on  the  pleading,  if  they  did  so,  prosecutors  cannot  now  insist  that 
the  pleading  was  superfluous,  especially  as  its  faults  were  equally  con- 
tained in  the  sworn  complaint. 

Both  the  sworn  complaint  and  the  demand  which  reiterates  its  charges 
are  defective.  They  charge  Froehlich  in  the  alternative  with  the  com- 
mission of  one  or  another  out  of  several  of  the  offenses  created  by  the 
act  These  offenses  were  set  out  in  the  disjunctive,  so  that  it  was 
impossible  for  him  to  know  on  which  charge  he  was  to  be  tried.  It  has 
not  been  seriously  contended  here  that  such  a  mode  of  charging  the 
offenses  was  correct. 

But  it  was  suggested  that  prosecutors  ought  to  have  been  allowed  to 
amend  in  the  sessions,  as  they  asked  to  do.  How  the  sworn  complaint 
could  have  been  amended  does  not  appear.  But  there  was  no  power  of 
amendment.  None  has  been  expressly  given  in  such  cases.  If  by  the 
application  of  the  provisions  of  the  small  cause  act  to  these  proceed- 
ings, amendments  may  be  made,  the  power  to  amend  is  subject  to  the 
limitation  imposed  by  that  act.  By  section  112,  power  to  amend  does 
not  exist  in  the  appeal  court,  when  on  the  same  objections  the  court 
below  has  not  made  the  amendment.  These  objections  were  made 
below,  and  no  amendment  was  there  made. 

None  of  the  objections  touch  the  validity  of  this  judgment,  and  it 
should  be  affirmed. 

The  same  result  has  been  reached  in  the  case  of  The  State,  Marrer 
et  <d.,  Pro£r%)  v.  FroeKHoh^  in  which  the  same  facts  were  presented. 


The  State,  Field,  Pbos'r,  v.  Mayor  and  Council  op  the  City  of 

Bayonne  and  Hamilton,  City  Clebk  of  said  City. 

February  17,  1887. 

The  seventy-ninth  section  of  the  charter  of  Bayonne  authorizes  the  mayor  and 

council  to  purchase  sites,  markets,  public  buildings  and  wharves,  and  to  erect 

r       suitable  buildings  or  wharves  or  other  structures  or  improvements  on  said  sites, 

and  for  said  purposes,  or  for  the  purpose  of  purchasing  sites  for  school -houses, 

to  issue  bonds. 

Held,  that  school-houses  were  not  included  in  the  expression  "  public  build- 
ings/' and  a  resolution  to  issue  bonds  to  enlarge  a  school-house  was  illegal. 

On  certiorari. 

This  writ  brings  np  for  review  the  action  of  the  council  of  the  city 
of  Bayonne  in  passing  the  following  resolutions : 
Resolved,  That  the  mayor  and  city  clerk  be  and  are  hereby  author- 
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ized  to  make  and  issue  $9,000  of  city  of  Bayonne  bonds,  dated  July  1, 
1886,  to  run  twenty  years,  bearing  interest  at  three  per  cent.  And  be 
it  further 

Resolved,  That  the  city  treasurer,  under  the  direction  of  the  mayor 
and  president  of  the  council,  be  and  are  hereby  authorized  to  sell  the 
same,  when  issued,  at  not  less  than  par  and  accrued  interest.  And  be 
it  further 

Resolved,  That  the  proceeds  of  the  sale  of  said  bonds  be  placed  to 
the  credit  of  the  board  of  education,  for  the  purpose  of  enabling  said 
board  to  make  additions  to  school  No.  3,  and  ior  no  other  purposes. 

Argued  at  November  term,  1886,  before  Justices  Magie,  Parkier 
and  Reed. 

^  D.  Van  BusHrk  and  A.  T.  Magie,  for  plaintiff  in  certiorari.   WdL 
lis  (6  ISdwards,  for  defendant. 

Reed,  J.  The  resolutions  brought  up  are  attacked  upon  the  ground 
that  there  is  no  authority  to  be  found  in  the  charter  of  the  city  of 
Bayonne  for  the  issuance  of  bonds  to  raise  money  for  the  purpose  of 
making  an  addition  to  a  school-house. 

The  charter  of  the  city  is  to  be  found  in  the  Pamphlet  Laws  of  1872, 
age  .  Three  sections  of  the  charter  authorize  the  issue  of  bonds, 
"nder  the  forty-fourth  section  bonds  may  be  issued  in  anticipation  of 
taxes  when  repayment  of  the  bonds  shall  be  provided  for  from  taxes 
to  be  raised  in  said  city  in  the  same  year. 

Under  the  sixty-seventh  section,  bonds  may  be  issued  in  anticipation 
of  the  collection  of  assessments  for  street  improvements  denominated 
"  improvement  bonds  of  the  city  of  Bayonne." 

It  is  under  the  seventy-ninth  section  that  these  bonds  are  claimed  to 
have  been  issued.  This  section  authorizes  the  mayor  and  council  to 
purchase  sites  for  parks,  markets,  public  buildings  and  wharves  in  said 
city,  and  to  erect  structures  or  improvements  on  said  sites,  and  for  said 
purposes,  or  for  the  purpose  of  purchasing  sites  for  school-houses,  to 
issue  bonds  to  be  denominated  on  the  face  thereof  "  City  of  Bayonne 
bonds." 

I  think  it  is  apparent  that  the  last  section  affords  no  authority  in  sup- 
port of  the  resolution.  The  power  to  purchase  sites  for  parks,  markets, 
public  buildings  and  wharves  is  separated  from  the  words  conferring 
power  to  purchase  sites  for  school-houses. 

And  the  separation  in  the  section  is  for  the  purpose  of  conveniently 
coupling  with  the  former  power  the  right  to  erect  buildings  upon  those 
sites,  and  to  issue  bonds  for  those  purposes,  without  conferring  a  similar 
power  in  relation  to  buildings  on  school-house  sites. 

The  design  to  exclude  school-houses  from  the  class  of  structures  for 
the  expense  of  which  bonds  may  be  issued  under  the  provisions  of  the 
seventy-ninth  section  is  more  conspicuously  apparent  when  we  compare 
this  section  with  the  language  of  the  previous  charter  of  1869. 

Section  74  of  the  charter  of  1869,  page  401,  authorizes  the  issue  oi 
bonds  for  the  purpose  of  purchasing  sites  for  parks,  markets,  school- 
houses,  public  buildings  and  wharves  in  said  city,  and  for  the  purpoee 
of  erecting  suitable  buildings  thereon. 
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This  section,  it  is  perceived,  contains  a  general  power  to  issue  bonds 
for  school-houses,  as  well  as  sites. 

In  the  Revision  the  phraseology  of  the  section  is  altered  obviously  for 
the  purpose  of  eliminating  school-houses  from,  while  still  leaving  school- 
house  sites  in,  the  class  or  objects  for  which  bonds  could  be  issued. 

The  single  point  upon  which  defendants'  case  rests  is  that  school-house 
is  included  within  the  terra  "  public  buildings."  But  this  contention 
is  rendered  untenable  by  the  fact  that  both  terms  appear  in  the  same 
section,  and  upon  this  construction  the  word  "school-houses"  would  be 
meaningless. 

This  construction  would  be  violative  of  the  primary  rule  that  the 
legislature  intended  each  word  to  have  a  meaning. 

Both  the  old  charter  and  the  new  indicate  that  the  words  "  school- 
house"  were  used  in  the  latter  entirely  distinctive  from  the  words 
"  public  buildings." 

The  credit  of  the  municipality  cannot  be  pledged  in  the  manner  con- 
templated by  the  resolutions  brought  up  without  clear  and  unmistak- 
able legislative  permission. 

The  reasons  for  this  wholesome  restriction  of  municipal  action  are 
stated  by  the  chiefjustice  in  the  case  of  Town  of  Hackettstown  v. 
Swackhammer,  8  Vr.  191. 

There  is  clearly  an  absence  of  power  to  bond  the  city  of  Bayonne 
under  the  present  chapter  for  the  purpose  of  raising  money  for  erecting 
or  enlarging  school-houses.     The  resolutions  are  set  aside,  with  costs. 


Disque  v.  State. 

,  February  17,  1887. 

When  a  defendant  in  a  criminal  trial  becomes  a  witness  in  bis  own  behalf,  it 
is  in  the  discretion  of  the  court  to  allow  him  to  be  cross-examined  on  the  whole 
case,  and  the  exercise  of  such  authority  is  not  reviewable  on  error. 

When  a  question  is  asked  the  answer  to  which  may  or  may  not  be  pertinent 
to  the  trial,  the  overruling  of  such  question  will  not  constitute  error  in  law,  on 
the  ground  that  the  party  objecting  to  the  exclusion  of  evidence  must  show  its 
pertinency. 

Conviction  for  murder.     Writ  of  error. 

Hoffmcm  cfe  Garretson,  for  plaintiff.   Mr.  Winfidd,  for  State. 

Beasley,  Ch.  J.  The  plaintiff  in  error  was  indicted  for  the  murder 
of  his  wife,  and  at  the  trial  was  examined  as  a  witness  in  his  own  behalf, 
and  his  counsel  has  now  assigned  as  a  first  error  in  the  proceedings  that 
the  court  permitted  the  prosecutor  to  interrogate  him  on  cross-exam- 
ination, "  as  to  his  ill-treatment  of  his  wife  prior  to  the  time  of  the 
killing,  no  questions  upon  that  subject  having  been  asked  him  on  his 
direct  examination." 

The  only  objection  made  at  the  time  to  that  line  of  inquiry  was  that 
it  was  "  not  a  proper  subject-matter  of  cross-examination. 

The  objection  has  no  legal  basis.     The  subject  of  interrogation  was 

clearly  relevant,  as  it  tended  to  show  the  malice  of  the  defendant  toward 

the  deceased,  and  the  extent  of  the  cross-examination  of  a  witness  into 

pertinent  facts  not  touched  by  the  direct  examination  is  a  matter  rest- 

Vol.  I3L— 78 
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ing  entirely  in  the  discretion  of  the  trial  court.  Since  the  passage  of 
the  statutes  capacitating  parties  as  witnesses,  it  has  been  tn€  general 
practice,  both  with  respect  to  civil  and  criminal  procedure,  to  permit 
such  testifying  party  to  be  cross-examined  to  the  whole  case,  and  such 
judicial  action  being  founded  in  discretion  is  not  a  matter  on  which  error 
can  be  assigned. 

Tt  may  be  further  remarked  that  it  is  deemed  that  proof  of  previous 
beating  of  the  wife  by  the  defendaut  was,  in  a  legal  sense,  germane  to 
the  subject  of  a  portion  of  the  facts  testified  to  by  the  defendant  on  his 
direct  examination,  for  he  had  stated  that  in  the  transaction  involving 
the  homicide,  his  wife  had  used  great  personal  violence  to  him,  and 
which,  for  a  time,  he  had  borne  with  marked  forbearance,  a  statement 
which,  to  say  the  least  of  it,  was  somewhat  shaken  by  the  fact  that  it 
was  his  habit  to  inflict  corporal  chastisement  on  the  deceased  in  a  brutal 
manner. 

The  exception  is  overruled. 

The  secoud  error  as  stated  on  the  record  is  "  that  the  court  erred  in 
excluding  the  evidence  of  the  witness  Lena  Disque  on  the  part  of  the 
defendant,  as  to  whether  said  Lena  Disque  had  ever  had  any  conversa- 
tion with  said  deceased,  Mina  Disque,  about  a  knife,  and  also  what  said 
Mina  Disque  said  to  her,  Lena  Disque,  about  a  knife." 

The  testimony  referred  to,  and  the  circumstances  attending  its  rejec- 
tion, were  as  follows : 

Lena  Disque,  being  sworn  for  defendaut,  said : 

"I  am  a  sister  of  this  defendant;  I  knew  his  wife. 

"  Q.  Did  you  ever  have  any  conversation  with  her  about  a  knife  ^ 

"  A.  No  sir;  she  only  said . 

"  Objected  to  by  prosecutor. 

"  Q.  Did  she  say  any  thing  to  you  about  a  knife  t 

"  Objected  to. 

"  Q.  When  was  this  conversation,  this  statement ! 

"  A.  In  August  of  this  year,  down  home  at  our  house. 

"  By  the  Court  —  I  think  the  question  incompetent  as  its  stands. 

"  W  hereupon  the  court  excluded  the  testimony ." 

Exception  was  taken. 

The  feebleness  of  the  objection  on  this  head  is  at  once  apparent  from 
this  statement  of  the  occurrence  on  which  it  rests.  This  assignment  of 
error  must  stand  upon  the  proposition  that  any  statement,  whatever  it 
might  be,  that  the  wife  made  about  a  knife  some  months  before  she 
was  killed,  was  relevant  to  the  issue.  Such  a  proposition  is  an  obvious 
fallacy.  There  was  no  offer  to  show  that  the  statement  in  question 
could^  either  directly  or  indirectly,  have  any  pertinence  to  the,subjecfcof 
the  trial.  It  is  for  the  plaintiff  to  show  that  the  overruled  evidence  was 
possessed  of  some  legal  significance  in  the  case.  This  he  had  failed  to 
do ;  if  he  had  done  so  the  court  no  doubt  would  have  admitted  it ;  and 
in  point  of  fact  the  question  was  pronounced  incompetent  only  as  it 
stood.  It  is  not  conceived  that  if  this  article  of  evidence  had  been 
deemed  of  any  substantive  value  to  the  defense,  no  attempt  would  have 
been  made  to  show  its  connection  with  the  controversy. 

This  ground  of  objection  is  not  tenable. 
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The  third  assignment  of  error  is  founded  on  the  action  of  the  court 
at  the  trial  in  overruling  a  question  asked  by  the  counsel  of  the  defend- 
ant, u  whether  the  witness  had  ever  heard  his  wife  make  any  threats 
toward  him." 

The  defendant  had  testified  that  his  wife  had  been  the  aggressor,  and 
if  she  had  threatened  him  with  personal  violence  within  what  the  court 
would  have  considered  a  reasonable  time  anterior  to  the  homicide,  such 
testimony  would  have  been  admissible,  as  in  some  measure  giving  a 
probability  to  the  allegation  that  she  was  the  originator  of  the  affair. 
But  there  was  no  offer  to  show  when  such  threat  was  made,  or  that 
from  its  nature  it  was  indicative  of  a  spirit  that  would  have  led  the 
deceased  to  assail  her  husband ;  it  may  nave  been  a  threat  to  separate 
herself  from  him,  or  other  like  menace,  in  which  event  it  would  have 
been  inconsequential  in  the  case,  as  has  been  already  said;  the  burden 
is  anon  the  plaintiff  to  manifest  the  existence  of  error,  and  in  this  par- 
ticular he  has  not  done  so. 

The  next  two  exceptions  relate  to  the  judge's  charge  at  the  trial 
touching  the  law  of  insanity. 

It  is  said  that  the  charge  is  inconsistent  with  itself,  and  that  the 
court  committed  an  error  in  its  refusal  to  instruct  the  jury  on  this  sub- 
ject in  effect  as  requested  in  certain  propositions  submitted. 

We  have  carefully  examined  the  judicial  instructions  in  this  field, 
and  have  concluded  that  they  are  correct  and  unexceptionable  in  all 

Tcts. 
t  the  judgment  be  affirmed. 


SUPREME  JUDICIAL  COURT  OF  MAINE. 


State  v.  Thrasher. 

January  29, 1887. 

Game  Laws — Deer — Criminal  Practice  —  Statute  op  Limitations— Evidence 
—Voluntary  Payment  of  Penalty. 

The  penalty  for  killing  deer  out  of  season  may  be  recovered  by  complaint,  in 
which  it  is  not  necessary  to  allege  to  whom  the  penalty  goes. 

Whether  or  not  such  a  complaint  is  barred  by  the  statute  of  limitations  cannot 
be  raised  on  a  motion  in  arrest  of  judgment. 

Voluntary  payment  of  the  penalty  by  a  third  person  before  the  complaint  was 
brought  cannot  be  shown  in  defense  by  the  deposition  of  the  person  making  the 
payment. 

'    Joseph  C  Holman,  county  attorney,  for  State.    F.  E.  Timberldke, 
for  defendant. 

Virgin,  J.  The  respondent  contends  that  the  prosecution  against  him 
is  barred  by  the  statute  of  limitations.  But  the  law  does  not  allow  that 
question  to  be  raised  under  a  motion  in  arrest  of  judgment.  Limitation 
bar  is  a  matter  of  defense,  and  should  be  pleaded  or  jriven  in  evidence 
by  the  accused,  and  then  it  is  traversable.     United  States  v.  Cooky  17 
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Wall.  161,  181.  The  complaint  need  not  allege  to  whom  the  penalty 
is  to  go.  Its  appropriation  is  a  matter  in  which  the  defendant  has  no  con- 
cern. Hi9  responsibility  in  relation  to  the  penalty  ceases  with  his  pay- 
ment of  it  to  the  clerk  of  the  court  which  tried  him.  State  v.  Smithy 
64  Me.  425 ;  State  v.  Willis,  78  id.  70. 

Those  parts  of  the  deposition  excluded  by  the  presiding  justice  were 
inadmissible.  They  were  not  legitimate  evidence  to  show  the  deponent's 
conviction  of  killing  the  same  deer,  a  certified  copy  of  the  record  is  the 
proper  evidence  of  that ;  but  they  merely  show  that  he  has  voluntarily 
paid  $40  to  a  certain  person  for  having  killed  it.  A  proper  administra- 
tion of  the  law  recognizes  no  such  condonations.  The  prosecution  by 
complaint  is  authorized  by  statute  1885,  chapter  258. 

Exceptions  overruled. 

Pbteks,  Ch.  J.,  Walton,  Libbey,  Emeby  and  Haskell,  JJ.,  con- 
curred. 


Oak  v.  Dusttn. 

January  31,  1887. 

Duress  —  Principal  and  Bail. 

Even  though  the  principal  on  a  bail  bond  may  have  been  impelled  by  duress 
to  give  the  bond,  that  fact  would  afford  no  defense  to  a  surety  on  the  bond. 

Crosby  &  Crosby,  for  plaintiff.  Thomas  H.  B.  Pierce,  for 
defendant. 

Walton,  J.  This  is  an  action  of  scire  facias  on  a  bail  bond.  The 
defense  is  duress.  Not  duress  of  the  surety,  against  whom  the  action 
is  brought,  but  duress  of  the  principal  in  the  bond,  who  is  not  sued. 
It  is  claimed  that  he  was  unlawfully  arrested  on  a  writ,  the  oath,  as  the 
defendant  contends,  not  being  sufficiently  formal  to  justify  his  arrest. 
The  defense  cannot  prevail.    The  person  on  whom  the  duress  was 

Sracticed  is  the  only  one  who  can  take  advantage  of  it  as  a  ground  of 
efense.  It  cannot  be  set  up  by  a  stranger,  nor  by  a  surety,  on  whom 
no  restraint  was  imposed.  Springfield  Cord  Mamtfg  Co.  v.  West,  1 
Cush.  388;  Robinson  v.  Gould,  11  id.  55. 

In  the  case  last  cited  it  is  said  that  this  distinction  rests  on  sound 
principles ;  that  he  should  only  be  allowed  to  avoid  his  contract  upon 
whom  the  unlawful  restraint  or  fear  has  operated ;  that  the  contract  of 
a  surety,  if  his  own  free  act,  and  executed  without  coercion  or  illegal 
menace,  should  be  held  binding ;  tljat  the  duress  of  his  principal  cannot 
affect  his  free  agency,  or  in  any  way  control  his  action ;  that  it  may 
excite  his  feelings,  awaken  his  generosity,  and  induce  him  to  act  from 
motives  of  chanty  and  benevolence  toward  his  neighbor;  but  that 
these  can  furnish  no  valid  ground  of  defense  against  his  contract,  which 
he  has  entered  into  freely  and  without  coercion. 

The  defense  of  duress  not  being  open  to  the  defendant,  it  is  not 
important  to  inquire  whether  his  principal  was  or  was  not  unlawfully 
arrested.  But  it  may  not  be  improper  to  add  that  the  authorities  cited 
by  the  plaintiff's  counsel  seem  to  sustain  the  form  of  the  oath  and  the 
legality  of  the  arrest ;  and,  if  so,  then  there  was  no  duress  of  any  one. 
But  upon  this  point  we  express  no  opinion. 
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Judgment  for  plaintiff  for  $101.86,  with  interest  from  date  of  the 
writ. 

Peters  Ch.  J.,  Danforth,  Emery,  Foster  and  Haskell,  JJ.,  con- 
curred. 


Bondur  v.  Lb  Bourne. 

January  29.  1887. 

Amendment  —  Lien  —  Wood  Pulp  —  Lumber. 

The  presiding  justice  may,  in  his  discretion,  allow  an  amendment  to  a  declara- 
tion after  default. 

A  lien  is  given  for  cutting,  peeling  and  piling  poplar  lumber  by  the  cord,  for 
pulp,  under  the  statute  authorizing  a  lien  for  "  cutting,  hauling,  rafting  or  driv- 
ing logs  or  lumber." 

Hamilton  &  Haley,  for  plaintiff.   Rufus  P.  Tapley,  for  defendant. 

Virgin,  J.  Assumpsit  for  cutting,  peeling  and  piling  one  hundred 
and  forty-nine  and  three-quarter  cords  of  poplar  lumber  for  pulp.  The 
defendant  was  defaulted.  The  claimaut  came  in  to  defend  against  an 
alleged  lien.  The  presiding  justice,  after  the  default  of  the  defendant, 
allowed  an  amendment  by  striking  out  the  word  "  peeling,"  and  the 
claimant  alleged  exceptions. 

We  think  the  ruling  was  within  the  discretion  of  the  judge.  Hay- 
ford  v.  Everett,  68  Me.  505  ;  Colton  v.  King,  2  Allen,  317. 

We  are  of  opinion,  also,  that  his  ruling  was  correct  in  relation  to  the 
lien.  Sands  v.  Sands,  74  Me.  239.  To  be  sure  the  contract  was 
specific  in  terms  to  prevent  any  misunderstanding,  and  included  "  peel- 
ing and  piling  "  as  well  as  "  cutting,"  which  term  alone  is  mentioned  in 
Revised  Statutes,  chapter  91,  section  38,  as  being  the  foundation  of  a  lien. 
But  it  was  poplar  cut  into  logs  of  four  feet  in  length  for  the  particular 
purpose  of  being  manufactured  into  pulp.  Moreover  the  evidence  is  that 
it  must  be  "  peeled  "  before  it  can  be  thus  manufactured,  not  as  in  the 
case  of  hemlock  because  the  bark  is  of  any  value,  but  in  order  to  fit  it 
for  manufacture,  and  which  is  as  essential  as  cutting,  and  as  one  of  the 
witnesses  testifies,  "  peeling  is  an  incident  necessary  to  it  as  pulp 
luuiber." 

Of  course  it  must  be  "piled"  by  the  chopper  who  cuts  it  by  the 
cord,  in  order  that  his  surveyor  might  ascertain  the  quantity,  and 
thereby  furnish  him  the  means  of  knowing  how  much  he  was  entitled  to 
under  the  contract,  which  was  to  be  $1.25  per  cord. 

Exceptions  overruled. 

Peters,  Ch.  J.,  Walton,  Libbey,  Foster  and  Haskell,  JJ.,  con- 
curred. 


Bennett  v.  Holmes 

February  3,  1887. 

Indorsement  op  Writs. 

A  writ  iu  favor  of  a  non-resident  was  indorsed:  "  From  the  office  of  J.  W. 
Mitchell."  Held  a  sufficient  compliance  with  a  statute  requiring  such  a  writ  to 
be  indorsed  by  an  inhabitant  of  the  State. 

«/.  W.  Mitchell,  for  plaintiff.    David  Dwnn,  for  defendant. 

« 
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Haskell,  J.  It  is  settled  law  in  this  State  that  an  indorsement  of 
a  writ,  as  follows:  u  No.  2t>2.  From  the  office  of  J.  W.  Mitchell,"  is 
sufficient.  Jacobs  v.  Benson,  39  Me.  132 ;  Richards  v.  McKenney, 
43  id.  177 ;  SawteUe  v.  WardweU,  56  id.  156.  The  indorsement  in 
Gilmore  v.  Crosby,  76  Me.  599,  was  in  different  form. 

Exceptions  overruled. 

Peters,  Ch.  J.,  Walton,  Virgin  and  Emery,  JJ.,  concurred. 


State  v.  Longlet. 

February  8,  1887. 

Criminal  Pleading — Prior  Conviction  —  Intoxicating  Liquors  —  Search  and 
Seizure. 

An  averment  that  "defendant  has  been  before  convicted  .  .  .  of  unlawfully 
keeping  and  depositing  in  this  State  .  .  .  intoxicating  liquors,  with  intent 
that  the  same  should  be  sold  in  this  State  in  violation  of  law/'  with  time,  place 
and  court  in  which  conviction  was  had,  is  sufficient  averment  of  a  prior  convic- 
tion in  a  complaint  for  search  and  seizure. 

George  M.  Seiders,  county  attorney,  for  State.  D.  A.  Meaher,  for 
defendant. 

Haskell,  J.  No  argument  is  offered  in  support  of  the  exceptions  to 
the  charge  of  the  presiding  justice,  and  no  error  is  perceived  therein. 
Nor  is  the  complaint  defective.  The  allegation  of  prior  conviction  is 
that  respondent  was  convicted  of  keeping  and  depositing  in  this  State 
intoxicating  liquors,  with  the  intent  that  the  same  should  be  sold  in 
this  State  in  violation  of  law. 

The  averment  in  substance  is  that  the  respondent  had  the  liquors 
intending  them  for  illegal  sale;  and  this  is  an  offense  under  Revised 
Statutes,  chapter  27,  section  40.  It  differs  from  the  cases  of  State  v. 
Miller,  48  Me.  576,  and  State  v.  Leonard,  47  id.  426,  where  the  alle- 

fation  was  that  the  respondent  had  the  liquors,  intended  it  may  be,  not 
y  him,  but  by  some  other  person,  for  unlawful  sale,  for  which  he 
would  not  be  responsible. 
Exceptions  overruled. 
Judgment  for  the  State. 
Peters,  Ch.  J.,  Walton,  Virgin,  Libbet  and  Emery,  J  J.,  concurred. 


State  v.  Bennett. 

February  8,  1887. 

Criminal  Pleading  —  Lobster  Law. 

An  indictment  charging  the  defendant  with  having  in  his  possession  certain 
female  and  short  lobsters  contained  no  averment  that  he  did  not  liberate  them 
alive.     Held  bad  on  demurrer. 

Frank  M.  Higgins,  county  attorney,  for  State.  Hamilton  dk  Haley, 
for  defendant. 

Haskell,  J.  The  statute  1885,  chapter  275,  section  21,  provides 
that  " it  is  unlawful  to  .  .  .  catch,  .  .  .  or  possess"  .  .  . 
certain  female  and  short  lobsters,  "  and  such  lobsters  when  caught  shall 
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be  liberated  alive  .  .  .  under  a  penalty  of  $1  for  each  lobster  so 
caught,     ...    or  in  possession,  not  so  liberated." 

The  penalty  is  for  not  liberating  alive  certain  lobsters  caught,  or  in 
possession,  or,  in  other  words,  for  destroying  them. 

The  indictment  avers  that  the  defendant  "did  have  in  his  pos- 
session "  certain  female  and  short  lobsters.  All  this  might  be  so,  and 
yet  no  offense  be  committed,  because  the  defendant  may  have  just 
taken  the  lobsters  from  the  sea  mixed  promiscuously  with  large  lobsters, 
with  intention  of  liberating  alive  the  lobsters  described  in  the  indict- 
ment as  soon  as  he  could  do  so. 

Exceptions  sustained.    Demurrer  sustained.    Indictment  quashed. 

Peters,  Oh.  J.,  Walton,  Vibgin,  Lebbey  and  Emeby,  J  J.,  concurred. 


Digitized  by 


Google 


The  Eastebn  Reporter.  [Penn. 

SUPREME  COURT  OF  PENNSYLVANIA* 


Penn  Iron  Co.  (Limited)  v.  Franklin  Diller.  for  Use,  Etc. 

October  4,  1886. 
Lease  —  Steam. 

An  agreement  contained  inter  alia  the  following 

"This  Indenture  made  the  day  of  July,  A.  D.,  1880,  between  the  Penn 
Iron  Company  (Limited),  of  Lancaster,  Pa.,  of  the  one  part,  and  Franklin  Diller 
of  the  other  part,  Witnesseth,  that  the  said  party  of  the  first  part  doth  by  these 
presents,  Lease  and  Let  unto  the  said  party  of  the  second  part,  all  that  part  of 
the  premises  of  said  Company  on  Plum  street,  Lancaster,  and  the  Pennsylvania 
railroad,  known  as  the  foundry  building,  space  in  the  yard  for  necessary  stock 
and  materials,  the  joint  use  of  the  pattern  shop  with  the  first  party  hereto,  the 
engine  room  adjoining  the  foundry. 

"  To  have  and  to  hold  the  premises  aforesaid  unto  the  lessee  from  the  15th 
day  of  May,  1880,  for  the  term  of  one  year  then  next  ensuing,  he  yielding  and 
paying  for  the  same  unto  the  said  lessor  its  assigns,  the  rent  or  sum  of  five 
Hundred  dollars,  payable  monthly. 

"  It  is  farther  agreed,  that  the  second  party  hereto  shall1  pay  fifteen  cents  per 
hour  for  the  steam  furnished  to  his  engine  by  the  first  party  hereto,  and  he  shall 
have  the  right  to  use  the  tools  in  the  pattern  shop,  but  in  consideration  therefor, 
the  first  party  hereto  shall  have  the  use  without  charge,  of  the  power  of  the 
engine  of  the  second  party  whenever  they  shall  require  it  in  the  pattern  shop." 

Construed  to  mean  that  the  lessor  had  not  agreed  to  furnish  steam  and  the  lessee 
had  not  agreed  to  take  any,  but,  that  for  whatever  steam  the  lessor  might  neces- 
sarily furnish,  the  lessee,  if  he  used  it,  should  pay  at  the  rate  of  fifteen  cents 
per  hour. 

Error  to  the  court  of  common  pleas  of  Lancaster  county. 

This  was  an  action  of  covenant  brought  by  Diller  against  the  Penn 
Iron  Company  to  recover  for  alleged  breaches  of  covenant  in  a  lease 
(see  syllabus).     The  verdict  was  for  plaintiff. 

D.  G.  Eshleman  and  A.  J.  Steinman,  for  plaintiff  in  error.  uIn 
all  cases  the  acts  of  the  parties  are  received  to  give  their  common  inter- 
pretation of  ambiguous  words."  2  Whart.  Ev.,  §  941.  "  Covenants,  like 
all  other  contracts,  are  to  be  construed  according  to  the  intentions  of 
the  parties  as  nearly  as  the  words  will  permit ;  and  there  is  no  surer 
guide  to  the  understanding  and  intentions  of  the  parties,  when  words 
are  equivocal,  than  their  acts  and  declarations  under  the  agreement, 
called  commonly  its  contemporaneous  construction."  Lehigh  Coal  & 
Nav.  Co.  v.  Harlan,  3  Casey,  439.  To  recover  damages  for  the  loss  of 
profits  resulting  from  the  breach  of  a  contract,  the  plaintiff  must  prove 
not  only  that  he  had  been  prevented  from  performing  it  by  default  of 
the  defendant,  bnt  also  that  he  has  sustained  actual  loss  thereby.  Leniz 
et  al.  v.  Choteom,  6  Wr.  435,  438;  Mc Knight  v.  Ratdif,  8  id.  155, 
169 ;  Ilaak  v.  Wise,  2  W.  N.  C.  689 ;  Sedgw.  Dam.  78. 

Wm.  R  Wilson,  for  defendant  in  error.  u  The  plaintiff  was  not  bound 
to  prove  the  extent  of  their  capacity  to  fulfill  the  contract."  Watson  v. 
O'Hern,  6  Watts,  362 ;  Koelis  and  Balliofs  Appeal,  12  Norr.  434. 
See,  also,  Moore  v.  Miller,  8  Barr,  272.  As  to  damages,  see  Billmyer, 
Dill  tfc  Co.  v.  Waqnor%  10  Norr.  92;  Vanderslice  v.  City  of  Philadel- 
phia, 7  Out.  102';  Erie  cfe  Pittsburgh  Rail  Co.  v.  Donihet,  7  Norr. 
243 ;  Hoy  v.  Oronoble,  10  Casey,  9 ;  Megd  v.  Latsur,  22  Sm.  448 ;  8 

♦Reported  by  Ovid  F.  Johnson,  Esq.,  of  the  Philadelphia  bar. 
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Pars.  Conk  (5th  ed.)  n.  230;  Dexter  v.Manby,  4  Cush.  21-25 ;  Oareed 
v.  Turner  et  al,  21  Sm.  56. 

Green,  J.  We  .are  quite  unable  to  agree  with  the  learned  court 
below  in  the  interpretation  they  gave  to  the  written  contract  o^  the 
parties.  There  was  no  agreement  by  the  defendant  to  furnish  any 
steam  whatever  to  the  plaintiff,  and  there  was  no  leasing  of  any  prop- 
'  erty  or  granting  of  any  privilege  which  makes  it  necessary  for  the  law 
to  imply  a  contract  by  the  defendant  to  fnrnish  steam  enough  to  the 
plaintiff  to  enable  him  to  carry  on  the  work  of  the  foundry  up  to  its 
ordinary  capacity.  The  things  leased  to  the  plaintiff  are,  (1)  certain 
premises  known  as  the  foundry  building;  (2)  yard  space  for  necessary 
stock  and  materials;  (3)  the  joint  use  of  the  pattern  6hop;  and  (4)  the 
engine-room  adjoining  the  foundry.  There  is  certainly  nothing  here 
to  indicate  any  obligation  by  the  lessor  to  furnish  any  steam  to  the 
lessee  for  any  purpose.  Ordinarily  a  foundry  building  and  an  engine- 
room  contain  their  own  motive  power,  and,  if  they  do  not,  such  an 
extraordinary  omission,  if  it  is  intended  that  the  lessor  shall  supply  the 
power,  would  be  provided  by  express  terms  in  the  lease.  But  cer- 
tainly there  is  no  implication  in  the  mere  lease  of  a  foundry  building 
that  the  lessor  shall  furnish  the  steam  to  run  it.  In  the  lease,  next 
after  the  subjects  of  the  demise  are  defined,  follows  the  complete  obli- 
gation of  the  lessee  to  pay  the  lessor  $500  rent  for  one  year,  payable 
monthly.  The  rent,  therefore,  was  to  be  paid  as  the  consideration  of 
the  things  demised,  and  these  did  not  include  any  steam  either  expressly 
or  by  implication. 

Then  another  term  is  added  to  the  contract  by  which  it  is  provided 
that  the  lessee  "  shall  pay  fifteen  cents  per  hour  for  the  steam  furnished 
to  his  engine "  by  the  lessor,  "  and  he  shall  have  the  right  to  use  the 
tools  in  the  pattern-shop,  but,  in  consideration  therefor,"  the  lessor 
u  shall  have  the  use  without  charge  of  the  power  of  the  engine  "  of  the 
lessee  whenever  they  shall  require  it  in  the  pattern-shop.  The  plain 
and  obvious  meaning  of  these  words  is  that  for  whatever  steam  may  be 
furnished  by  the  lessor  to  the  lessee's  engine,  the  lessee  shall  pay  fifteen 
cents  an  hour,  but  the  lessor  does  not  agree  to  furnish  any  steam, 
and  the  lessee  does  uot  agree  to  take  any.  But  if  steam  is  actually 
furnished  to  the  engine,  which  means  necessarily,  also,  if  it  is  used,  the 
lessee  agrees  that  he  will  pay  fifteen  cents  an  hour  for  it.  If  the  fur- 
nishing of  steam  by  the  lessor  was  a  necessary  incident  to  his  lease  of 
the  premises,  there  would  be  an  implied  obligation  to  furnish  it,  and 
the  case  would  be  parallel  to  Watson  v.  O'ltern  and  Koch  and  Bal- 
llefs  Appeal,  and  the  kindred  cases.  But  it  is  too  manifest  to  require 
discussion  that  there  is  no  such  implied  obligation.  This  being  the 
case  when  the  lessee  simply  agrees  to  pay  for  steam  furnished  without 
requiring  the  lessor  to  furnish  any,  and  without  the  lessor  agreeing 
to  furnish  any,  there  is  no  other  obligation  than  that  which  appears 
in  the  words  employed.  When  the  owner  of  a  stone  quarry  or 
an  ore  mine  leases  his  premises  to  one  who  is  to  pay  a  fixed,  price 
per  ton  for  all  stone  or  ore  taken  out  the  very  purpose  of  ^  the 
lease  is  that  stone  or  ore  shall  be  taken  out,  and  hence  there  is  an 
implied  obligation  to  do  so.     But  that  obligation  arises  from  a  con- 
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sideration  of  the  necessary  object  and  purpose  of  the  contract.  With- 
out it  the  contract  is  a  practical  nullity.  lJut  no  such  situation  arises 
out  of  the  contract  we  are  considering,  and  hence  no  obligation  larger 
than  its  terms  impose  arises  from  it.  These  views  require  us  to  sustain, 
as  we  do,  the  fourth,  fifth,  tenth,  thirteenth,  fourteenth  and  fifteenth 
assignments  of  error. 

We  sustain  the  first,  second  and  third,  because  the  value  of  the  lease 
or  any  part  of  it  is  not  the  measure  of  the  damages  to  which  the  plain- 
tiff is  entitled  for  a  breach  of  a  particular  covenant  contained  in  it.  If 
such  a  covenant  was  broken,  the  actual  damage  which  resulted  from  the 
actual  breach  can  be  and  should  be  shown.  To  ask  what  was  the  value 
of  the  lease  lets  in  the  wildest  and  most  speculative  conjectures  which 
the  friendly  zeal  of  the  party's  witness  may  choose  to  indulge  in.  If 
there  was  an  injury  done,  let  the  witness  state  what  it  was  and  how  it 
was  done,  and  if  he  can  express  the  value  of  that  particular  injury  in 
figures  let  him  do  so. 

We  think  the  questions  covered  by  the  seventh  and  eighth  assign- 
ments should  have  been  allowed,  as  they  bore  directly  upon  the  allega- 
tion of  damages  from  loss  of  the  use  of  the  tools,  and  that  subject  being 
an  open  one  presented  by  the  plaintiff,  the  defendant  was  as  much  enti- 
tled to  give  evidence  in  reply  as  the  plaintiff  was  in  support  of  it.  We 
do  not  sustain  the  ninth  assignment,  as  it  is  only  a  general  statement 
of  the  law  applicable  to  any  finding  of  damages,  and  we  see  no  objec- 
tion to  it.  The  same  is  true  of  the  twelfth  assignment.  The  sixteenth 
and  seventeenth  assignments  are  not  sustained. 

Judgment  reversed,  and  venire  de  novo  awarded 


Landis  v.  Evans. 
October  4, 1886. 

Assignments  of  Error  —  Execution  —  Lien  —  Postponement. 

The  assignments  of  error  are  an  essential  part  of  the  pleadings  in  the  supreme 
court,  and  as  such  should  be  so  complete  in  themselves  as  not  to  require  reference 
to  other  parts  of  the  record. 

When  the  primary  design  of  a  plaintiff,  in  issuing  an  execution,  is  to  obtain  a 
lien  upon  the  defendant's  personal  property  and  not  to  sell  the  same,  except  in 
the  contingency  of  a  subsequent  execution  being  issued,  the  lien  of  the  execu- 
tion will  be  postponed. 

A.  issued  an  execution  on  February  26,  1885;  B.  issued  one  on  the  following 
day,  against  the  same  defendant;  when  A.  issued  his  execution,  he  told  the 
deputy  sheriff  not  to  go  to  the  defendant's  house  till  the  next  day,  as  it  was 
"  torn  up, "  and  on  the  following  morning  he  informed  the  sheriff  that  "the  ladies 
were  clearing  up,  or  fixing  things  up  in  the  house,"  and  suggested  that  if  it 
made  no  difference  to  the  sheriff  "  he  might  go  up  in  the  afternoon,"  construed 
as  having  been  prompted  by  a  desire  to  accommodate  the  family  of  the  defend- 
ant, and  nothing  more,  and  held,  that  the  priority  of  the  lien  of  A.'s  execution 
had  not  been  affected. 

Error  to  the  court  of  common  pleas  of  Lancaster  county. 
This  was  a  case  stated  to  test  the  question  of  the  priority  of  lien  of 
an  execution. 

D.  G.  Eshlemcm,  for  plaintiff  in  error.  Only  in  cases  where  the 
execution  is  not  issued  for  the  enforcement  of  the  judgment  it  is 
fraudulent  as  to  subsequent  execution  creditors.    Darrancs  v.  Com.,  1 
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Harr.  160 ;  Brown? 8  Appeal,  2  Casey,  490  ;  Hickman  v.  Caldwell,  4 
Rawle,  376.  "  An  execution  will  not  be  postponed  for  an  officer's  default. 
His  procrastination,  even  by  sufferance  of  the  creditor,  is  not  fraud- 
ulent per  se,  and  postpones  only  where  the  creditor  directs  him  not  to 
proceed."  McG-innis  v.  Prieson,  4  Norr.  116.  Even  if  a  plaintiff  is 
guilty  of  laches  an<l  none  has  been  shown  in  this  case,  he  will  not  be 
postponed,  if  he  order  the  sheriff  to  proceed  before  another  writ  comes 
into  his  hands.  1  Trick.  Liens,  351,  §  295;  Deacon  v.  GovetU  4  Phila. 
7 ;  Freeburger*8  Appeal,  4  Wh.  244 ;  Mentz  v.  Hamman,  5  id.  150. 
See  Childs  <&  Co.  v.  Dilworth  dk  Bidwell,  8  Wr.  123. 

A.  J.  Eberly,  for  defendant  in  error.  Delay  will  defeat  an  execu- 
tion whether  owing  to  the  directions  or  permission  of  the  plaintiff,  or 
to  the  default  of  the  officer.  EarVs  Appeal,  1  Harr.  483 ;  5  Rawle, 
290  ;  Com.  v.  Stremback,  3  id.  344.  The  rule  is  the  6ame  if  there  is  a 
levy  accompanied  with  instructions  to  stay  proceedings.  Hickman  v. 
Caldwell,  4  Rawle,  376.  "  Nothing  can  be  better  settled  than  that  an 
execution  is  intended  not  to  secure,  hut  to  enforce,  payment  of  a  debt. 
It  must  be  used  in  good  faith  for  its  legitimate  purpose,  or  the  plaintiff 
in  whose  favor  it  issues  gains  no  advantage  from  it."  Truitt  Bro8.  dc 
Co.  v.  Ludwig,  Kneedler  db  Co.,  1  Casey,  149.  See  Stem's  Appeal,  14 
Smith,  447. 

Sterbbtt,  J.  As  has  been  repeatedly  said,  the  assignments  of  error 
are  an  essential  part  of  the  pleadings  in  this  court,  and  as  such  should 
be  so  complete  in  themselves  as  not  to  require  reference  to  other  parts 
of  the  record.  When  the  case  is  disposed  of  and  the  record  returned 
to  the  court  below,  the  precipe,  assignments  of  error  and  plea  thereto 
are  all  the  papers  that  usually  remain  of  record  in  this  court  as  the  basis 
of  our  judgment  or  decree,  as  the  case  may  be.  It  must  be  obvious, 
therefore,  that  each  specification  of  error  should,  in  and  of  itself,  pre- 
sent the  question  we  are  called  upon  to  decide. 

In  the  case  nnder  consideration  there  aro  only  two  specifications,  one 
of  which  is :  "  The  court  erred  in  discharging  the  rule  of  Charles  I. 
Landis,"  and  the  other :  "  The  court  erred  in  making  absolute  the  rule 
of  Robert  A.  Evans."  What  these  rules  respectively  were,  in  disposing 
of  which  it  is  insinuated  the  court  below  committed  manifest  error,  we 
are  not  informed  by  the  pleadings,  and  we  might,  with  propriety,  and 
perhaps  ought  to  affirm  the  judgment,  for  the  reason  that  there  is  no 
valid  assignment  of  errors ;  by  referring  to  the  case  stated  in  the  record 
of  the  court  below,  we  find  that  the  former  was  a  rule  to  show  cause 
why  the  sheriff  should  not  be  ordered  to  pay  the  proceeds  of  sale  of  Dif- 
fenclerfer,8  personal  property  to  Charles  I.  Landis,  the  plaintiff  in  error, 
and  the  latter  a  rule  to  show  cause  why  the  same  money  should  not  be 
paid  to  Evans,  the  defendant  in  error.  It  appears  Landis  and  Evans 
were  both  executive  creditors  of  the  defendant,  whose  property  was  sold 
on  both  executions.  Landis'  execution  was  issued  and  placed  in  the 
hands  of  the  sheriff  at  a  quarter  past  two  o'clock,  p.  m.,  on  February 
26.  1885,  and  Evans'  execution  at  two  o'clock,  p.  m.,  of  the  following 
day.  Ordinarily,  there  would  be  no  question  that  the  first  execution 
would  be  entitled  to  the  money,  but  the  court  awarded  it  to  the  second 
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execution,  on  the  ground  that  the  first  was  postponed  in  consequence  of 
directions  to  the  sheriff  to  not  proceed  immediately  and  levy  on  defend- 
ant's property.  What  passed  between  the  sheriff  and  Landis'  attorney 
is  set  forth  in  the  case  stated,  and  the  question  is,  whether,  upon  the 
facts  there  presented,  the  court  was  right  in  holding  that  the  first  execu- 
tion was  postponed  to  the  second. 

It  appears,  in  substance,  that  on  the  day  the  first  execution  was  issued, 
Landis,  the  plaintiff  therein,  "  tol(J  the  sheriff's  deputy  not  to  go  to 
defendant's  house  till  next  day,  as  the  house  was  torn  up;"  and  on  the 
following  morning  he  informed  the  sheriff  that  "  the  ladies  were  clear- 
ing up  or  fixing  things  up  in  the  house,"  &n{l  suggested  to  the  sheriff 
that,  if  it  made  no  difference  to  him,  "  he  might^go  up  in  the  afternoon." 
It  cannot  be  doubted  that  what  was  thus  said^nd  suggested  by  the 
plaintiff  in  the  execution  was  prompted  by  a  desire*  to  accommodate  the 
family  of  the  defendant  in  the  execution,  and  cannot  be  fairly  construed 
as  evidence  of  a  design  on  his  part  to  merely  obtain\a  lien  by  virtue  of 
his  execution  and  hold  the  same  as  security.  The  authorities  are 
abundant  that  when  the  primary  design  of  a  plaintiff,  in  issuing  an 
execution,  is  to  obtain  a  lien  upon  defendant's  personal  property  and 
not  to  sell  the  same  except  in  the  contingency  of  a  subsequent  execution 
being  issued,  the  lien  of  the  execution  will  be  postponed.  The  facts 
recited  in  the  case  stated,  however,  do  not  warrant  any  such  conclusion. 
On  the  contrary,  they  show  nothing  more  than  a  disposition  on  the  part 
of  plaintiff  to  treat  the  family  of  defendant  in  the  executiou  with  due 
consideration,  by  not  subjecting  them  to  unnecessary  inconvenience  or 
annoyance.  We  think,  therefore,  that  the  learned  court  erred  in  hold- 
ing that  the  lien  of  the  first  execution  was  lost.  s 

The  order  of  the  court  is  reversed,  and  the  rule  to  show  ciRse  why 
the  sheriff  should  not  be  ordered  to  pay  the  proceeds  of  sale  0  plain- 
tiff, Charles  I.  Landis,  is  made  absolute. 


Fernsler  v.  Seibert. 
October  4,  1886. 

Religious  Society  —  Legal  Estate — Beneficiary — Ejectment —  PosSmon. 

A  conveyance  to  trustees  for  the  use  of  a  religious  society  execute'*  legal 
estate  in  the  congregation  itself. 

When  a  beneficiary  is  entitled  to  the  possession  of  property,  he  ma^maintoin 
ejectment  even  as  against  the  trustee. 

A  church  congregation,  by  its  trustees,  instituted  ejectment  agahst  R,  an 
intruder,  to  recover  possession  of  its  parsonage  and  other  realty  of  wiich  B.  had 
been  placed  in  possession  by  a  body  of  seceders  from  the  regular  cot$regati<tt. 
Held  to  be  the  proper  course  to  take  to  recover  possession. 

Error  to  the  court  of  common  pleas  of  Lancaster  county.  * 
This  was  an  action  of  ejectment  to  try  the  right  of  possession  to  cer- 
tain property ;  the  verdict  was  for  plaintiff. 

Samuel  E.  Reynolds  and  J.  L.  Steinmete,  for  plaintiffs  ii  error. 
Where  the  active  duties  of  a  trustee  holding  the  legal  title  bave 
ceased,  "  the  law  in  this  State  executes  the  legal  title  in  the  remainder- 
men without  the  formality  of  a  conveyance."  Westoott  ei  at  v. 
Edmunds,  18  P.  F.  S.  36;  Bacon's  Appeal,  7  id.  504;  Dodsot*?. 
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Ball,  10  id.  493,  501 ;  Rife  v.  Geyer,  9  id.  393,  397 ;  Freyvogle  v. 
Hughes,  6  id.  228;  Nio^s  Appeal,  14  Wr.  143;  Barnetfs  Appeal,  10 
id.  403.  Whenever  the  entire  beneficial  interest  is  in  the  cestui  que 
trust,  without  restriction  as  to  its  enjoyment,  it  will  be  considered  as 
executed.  Rife  v.  Geyer,  9  P.  F.  S.  393 ;  Bacon's  Appeal,  7  id.  504. 
The  law  strikes  down  passive  trusts,  instead  of  continuing  them  for  the 
mere  benefit  or  pleasure  of  the  trustee.  TarnaWs  Appeal,  20  P.  F. 
S.  336 ;  Ogden's  Appeal,  id.  501 ;  Koenig's  Appeal,  7  id.  353 ;  JUegar- 
gee  v.  Nagle  et  al.,  14  id.  216.  A  simple  trust  gives  to  the  cestui  que 
trust  a  right  to  the  possession,  control  and  disposal  of  the  property, 
and  the  legal  estate  becomes  executed  in  him.  Dodson  v.  Ball,  10  P. 
F.  S.  496.  The  congregation  is  the  unit  of  power,  and  may  sever  and 
establish,  from  time  to  time,  whatever  synodical  relations  it  prefers. 
McOinnis  v.  Watson,  5  Wr.  9 ;  Presbyterian  Congregation  v.  Johnson, 
1  W.  &  S.  9;  Trexlerv.  Mennig,  2  W.  N.  Cas.  677;  Ehrenfeldfs  Appeal, 

5  Out.  186.  The  right  of  the  majority  to  control  the  church  property 
within  the  trust  cannot  be  restricted  bv  any  constitution,  church  regu- 
lation, or  act  of  incorporation.  Phillips  v.  Bury,  Skin.  513 ;  Ehren- 
feldfs  Appeal,  5  Out.  186.  The  English  statute  — 43  Eliz.  — is  not 
in  force  in  Pennsylvania,  but  its  principles  have  constantly  been  applied 
by  common  usage,  judicial,  legislative  and  constitutional  recognition. 
See  Witman  v.  Lex,  17  S.  &  K.  88.  A  tenant  in  common  cannot 
maintain  ejectment  and  recover  the  entire  land,  so  that  his  recovery 
will  inure  to  the  benefit  of  his  co-tenants.  Mobley  v.  Bruner,  9  P.  F. 
S.  483.  See  Milne  v.  Cummings,  4  Teates,  577.  Equity  is  the  proper 
remedv  between  a  divided  and  unincorporated  church  congregation. 
See  flenry  et  al.  v.  Dietrich  et  al.,3  Norr.  286.  See,  also,  Kisor's 
Appeal,  12  P.  F.  S.  435  ;  Kerr  v.  Trego,  6  Wr.  296.  Equity  is  the 
very  remedy  usually  adopted  when  the  churches  divide  into  parties, 
and  we  applied  it  in  three  such  cases  in  the  last  year.     Kerr  v.  Trego, 

6  Wr.  296 ;  Sutter  v.  The  Dutch  Church,  id.  503.  See,  also,  Thomas 
v.  EUmaher,  1  Pars.  98 ;  Price  v.  Maxwell.  4  Casey,  23 ;  Stockdale  v. 
(Tilery,  1  Wr.  486.  As  to  the  action  ot  ejectment,  see  Lente  v. 
Wallace,  5  Harr.  412 ;  Lewis  v.  Nelson,  17  P.  F.  S.  153 ;  Converse  v. 
Cotton,  13  Wr.  346 ;  KHheffer  v.  Herr,  17  S.  &  R.  319 ;  Carmany  v. 
Hoober,  5  Barr,  305. 

D.  G.  Eshleman  and  Simon  P.  Eby,  for  defendants  in  error.  An 
equitable  right  to  possession  of  land  is  sufficient  to  enable  a  plaintiff  to 
recover  in  ejectment.  Presbyterian,  Congregation  v.  Johnston,  1  W. 
&  S.  9,  56.  By  the  Constitution  the  trustees  are  to  have  the  super- 
vision of  the  lands  belonging  to  the  congregation,  and  the  church  and 
school  buildings  thereon.  And  though  they  hold  the  church  property 
in  trust  for  the  church  and  congregation,  still  it  is  their  possession,  and 
the  courts  are  bound  to  protect  them  against  every  irregular  and  unlaw- 
ful intrusion  made  against  their  will,  whether  by  members  of  the  con- 
gregation or  by  strangers.  Presbyterian  Congregation  v.  Johnston,  1 
W.  &  S.  57 ;  The  People  v.  RunUe,  9  Johns.  156.  The  acts  conferring 
equity  jurisdiction  do  not  in  any  respect  impair  the  jurisdiction  of  the 

i    common-law  courts.    See  Coal   Company  v.  Snowden,  6  Wr.  488. 

g\  Actions  of  ejectment  have  frequently  been  resorted  to  in  church  con- 
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troversies,  and  in  enforcing  and  regulating  trusts,  since  the  passage  of 
the  act  of  June  10,  1836,  conferring  equity  jurisdiction  upon  the 
courts.  Presbyterian  Congregation  v.  Johnson,  1  W.  &  S.  9  (1841); 
Means  r.  The  Presbyterian  Church,  3  id.  303  (1842)  ;  Trustees  v.  St. 
Michael's  Church,  12  Wr.  20  (1864) ;  Church  v.  Roland,  14  P.  F.  S.  432 
(1870).  See  Church  v.  Roland,  page  441 :  "Equity  is  still  as  much  a 
part  of  the  law  of  Pennsylvania  as  it  was  in  1787,  when  Chief  Judge 
McKean  so  declared  it  to  be  in  Pollard  v.  Shaker,  1  Dall.  210 ; 
Lehr  v.  Beaver,  8  W.  &  S.  106.  The  action  of  ejectment  may  still 
be  employed  as  a  remedy  to  compel  the  specific  performance  of  a  con- 
tract ior  the  sale  of  land,  or  to  enforce  a  trust  in  regard  to  it.  See 
Aycienna  v.  Peries,  6  W.  &  S.  257 ;  Biddle  v.  Moore,  3  Barr,  161 ; 
Corson  v.  Mulvaney,  13  Wr.  88 ;  Trustee,  etc.,  v.  St.  Michael,  12  id. 
20 ;  Witman  v.  Lex,  17  S.  &  R.  91 ;  Methodist  Church  v.  Remington, 
1  Watts,  218.  A  question  once  litigated  and  determined  between 
the  parties  in  a  court  of  competent  jurisdiction  is  to  be  considered  at 
rest.  Foote  et  al.  v.  Gibbs  et  al.,  1  Gray,  412 ;  Lewis  v.  Lewis,  106 
Mass.  309 ;  2  Smith  Lead.  Cas.  (7th  Am.  ed.)  761 ;  Felton  v.  MoU,  11 
Vt.  148 ;  1  Whart.  Ev.,  §  784.  The  dismissal  of  a  bill  in  equity  stands 
nearly  on  the  same  footing  with  a  judgment  for  defendant  in  an  action 
at  law,  and  will  be  presumed  to  be  a  final  and  conclusive  adjudication 
on  the  merits.  2  Smith  Lead.  Cas.  (7th  Am.  ed.)  763 ;  1  Whart.  Ev., 
§  775 ;  Kdsey  v.  Murphy,  2  Casey,  78 ;  Williams  v.  Row,  12  P.  F.  S. 
118;  Westoott  v.  Edmund*,  18  id.  34.  Nor  is  the  force  of  the  rule 
broken  by  the  fact  that  there  is  a  nominal,  if  there  be  no  substantial 
difference  between  the  parties.  1  Whart.  Ev.,  §  780;  Calhoun  v. 
Dunning,  4  Dall.  120;  Follensbee  v.  Walker,  24  P.  F.  S.  306 ;  Thomp- 
son v.  Roberts,  24  How.  233 ;  Peterson  v.  Lothrqp,  10  Ca6ey,  223. 

Gordon,  J.  On  the  former  trial  of  this  case  in  the  court  below  the 
learned  judge  of  that  court  gave  a  binding  instruction  to  the  jury 
to  find  for  the  plaintiffs,  and  this  on  the  ground  of  the  conclusiveness 
of  the  decree  previously  made  upon  a  bill  brought  by  the  Rev.  W. 
I.  Cutler  and  others,  styling  themselves  pastor,  elders,  trustees  and 
deacons  of  the  Evangelical  Lutheran  Congregation  of  Brickereville, 
Lancaster  county,  Pennsylvania,  against  Edward  E.  Seibert,  Samuel 
Miller  and  others,  who,  in  their  answer,  claimed  to  be  the  only  proper 
and  lawful  trustees,  elders  and  deacons  of  the  said  congregation,  hence 
its  legal  representatives,  and  as  such  entitled  to  the  exclusive  use  and 
control  of  its  property.  On  a  writ  of  error  taken  to  the  judgment 
thus  rendered  we  reversed  the  court  below.  The  reason  for  this  disposi- 
tion of  the  case,  as  appears  from  the  opinion,  was  that,  conceding  the 
conclusiveness  of  the  decree  as  aforesaid,  made  on  the  13th  of  April, 
1878,  yet  as  this  decree  was  several  months  prior  to  the  election 
of  the  Rev.  Mr.  Fernstler,  and  as  there  was  a  proposition  to  prove  that 
he  was  regularly  called  by  the  congregation  and  duly  installed  as  its 
pastor,  the  proof  thus  proposed  ought  to  have  been  received  and  sub- 
mitted. The  material  subject  of  dispute  was  thus  nan-owed  down  to 
the  single  question  of  the  election  of  the  Rev.  Mr.  Fernstler  by  the 
Evangelical  Lutheran  Congregation  of  Brickersville.  It  is  true  a  doubt 
was  therein  expressed  as  to  whether  the  action  of  ejectment  could 
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properly  be  used  to  settle  the  controversy  between  these  parties.  But 
thie  doubt  arose  from  the  obscure  and  imperfect  manner  in  which  the 
case  was  then  presented  to  us.  Had  it  then  appeared,  as  it  now  does, 
that  Mr.  Fernstler  was  not  elected  by  the  congregation ;  that  he  was 
put  into  the  possession  of  the  parsonage  by  persons  who  were  not  offi- 
cers jf  the  church ;  in  other  words,  that  he  was  a  mere  intruder,  and 
that  the  question  was  one  purely  of  the  right  of  the  congregation  to 
have  and  use  its  own  property,  we  think  there  could  have  been  no 
hesitation  concerning  the  form  of  action.  It  would,  indeed,  be  but  a 
sorry  compliment  to  the  intelligence  of  this  court  to  allege  that  it  had 
been  induced  to  regard  a  purely  ejectment  bill  as  cognizable  in  equity, 
or  to  hold  that  any  other  than  tne  ordinary  common-law  forms  of  action 
must  be  adopted  by  a  charity  to  remedy  a  trespass  upon,  or  intrusion 
into,  its  property.  It  is  idle  to  say  that  this  congregation  has  no  such 
power,  because  not  vested  with  the  legal  title  to  tne  property.  It  was 
so  vested  by  the  deed  of  the  proprietaries,  dated  May  10,  1744,  and  by 
the  subsequent  deed  of  Kline,  Hoff  and  others,  to  the  trustees  of  the 
congregation,  dated  the  twenty-fourth  of  February  of  the  same  year. 
Ajb  the  act  of  1731  gave  to  religions  societies  capacity  to  take  and 
hold  land,  it  has  been  held  that  a  conveyance  to  trustees  ror  the  use  of 
such  a  society  executes  a  legal  estate  in  the  congregation  itself. 
Brendel  v.  T/ie  German  Reformed  Congregation,  9  Cas.  415  ;  OriffUts 
v.  Cope,  5  Harr.  96.  It  is,  however,  an  extraordinary  position  to  assume 
that  only  the  holder  of  the  legal  title  can  maintain  ejectment,  when 
the  only  question  directly  involved  in  such  action  is  the  right  of  posses- 
sion. As  early  as  the  case  of  Kennedy  v.  Fury,  1  Dal.  72,  it  was  held 
that  the  cestui  que  trust  could  bring  this  action  in  his  own  name.  So 
every  lawyer  knows  that  when  the  beneficiary  is  entitled  to  the  posses- 
sion of  the  property,  he  may  maintain  ejectrfient  even  as  against  the 
trustee.  The  proposition  is,  therefore,  of  a  very  crude  character,  which 
holds  that  the  Bnckersville  congregation,  by  its  trustees,  cannot  recover 
the  possession  of  its  property  through  the  usual  common-law  remedy, 
but  must  resort  to  a  bill  in  equity  against  every  trespasser  or  intruder 
who  may  choose  to  enter  upon  that  property.  Why  not  say  at  once 
that  it  has  no  remedy  whatever ;  for  if  any  thing  is  well  established  it 
is  that  equity  has  no  jurisdiction  of  a  purely  ejectment  bill,  and  so  as 
to  a  mere  trespass.  Admitting  that  every  question  involved  in  the  bill 
were  to  be  determined  in  this  case,  yet  as  the  main  matter  for  settle- 
ment is  the  right  of  possession,  we  cannot  see  why  eiectment  would 
not  lie.  It  was  certainly  so  held  in  the  Presbyterian  Congregation  v. 
Johnson,  1  W.  &  S.  9;  the  chief  justice — Gibson  —  saying,  the  jury 
had  been  inaccurately  instructed  that  this  action  could  not  be  main- 
tained by  the  congregation,  and  this  though  it  had  but  an  equitable 
title.  The  assertion,  however,  is  that  the  case  cited  is  not  an  authority 
in  point,  because  the  congregation  was  a  corporation,  whilst  the  society 
involved  in  the  present  action  is  unincorporated.  But  the  difference  is 
effectively  nothing,  for  the  one  is  as  much  the  peculiar  subject  of  equity 
jurisdiction  as  the  other.  What  remains  has  been  fully  disposed  of  by 
the  decree  of  the  13th  of  April,  1878,  and  the  verdict  in  this  case.  The 
very  able  report  of  the  learned  master  makes  a  full  disposition  of  the 
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main  point  in  controversy,  and  conclusively  shows  that  upoi^  no  ground 
whatever  can  those  by  whom  the  Rev.  Mr.  Fernstler  was  put  into  the 
possession  of  the  parsonage  be  regarded  aa  representing  the  Lutheran 
Congregation  of  6rickersville. 

Finding  themselves  in  the  minority  in  the  congregational  meeting  of 
the  14th  of  February,  1876,  they  withdrew  therefrom,  and  thenceforth 
maintained  a  separate  organization.  It  is  true  that  Mr.  Fern6tler  was 
called  by  the  votes,  not  only  of  a  majority  of  the  meeting  which  elected  - 
him  as  its  pastor,  but  also  without  dissent ;  it  was,  however,  a  meeting  * 
exclusively  of  the  seceders  with  which  the  old  congregation  had  nothing 
to  do,  and  with  which  it  had,  in  fact,  no  right  to  interfere.  This  was 
the  question  submitted  to  the  jury,  and  so  fully  and  fairly  submitted  as 
to  preclude  exception ;  and  it  being  so  submitted,  the  verdict  has  settled 
beyond  controversy  that  the  defendant  was  not  elected  by  the  lawful 
congregation  ;  is  not  the  pastor  of  the  Brickersville  church,  and  is  but 
a  trespasser  and  an  intruder  in  and  upon  the  church  property,  without 
right  or  title. 

The  truth  is  these  seceders  are  entitled  to  no  sympathy  or  considera- 
tion. They  and  their  minister  were  thoroughly  acquainted  with  the 
peculiar  polity  of  their  own  church,  and  well  knew  that  a  majority  of 
the  congregation  had  full  and  lawful  power  to  determine  its  synodical 
relation.  So,  after  the  decree  of  the  court  of  common  pleas,  they  were 
fully  informed  of  their  legal  status,  hence  there  was  no  justification  or 
excuse  for  their  fractious  and  improper  interference  with  the  rights  of 
the  congregation  from  which  they  had  withdrawn.  Nor  can  we  with- 
hold our  commendation  of  the  Christian  spirit  or  forbearance  exercised 
by  the  officers  of  the  Brickersville  church  toward  their  seceding  breth- 
ren. They  avoided,  as  far  as  they  could,  all  occasion  of  offense ;  they 
permitted  them  to  use  the  church  building  for  their  meetings,  and  only 
moved  in  the  assertion  of  their  own  rights  when  they  were  compelled 
so  to  do  by  an  unlawful  seizure  of  their  property.  Thus,  however  the 
case  may  be  regarded,  the  defendants  have  no  just  cause  of  complaint, 
and  certainly  not  as  against  the  court  below,  for  it  fairly  submitted  to 
the  jury  every  fact  that  could  properly  be  so  submitted,  and  in  this 
manner  carefully  carried  out  the  instructions  of  this  court.  What  we 
have  6aid  with  reference  to  the  materiality  of  the  decree,  and  its  con- 
clusiveness, disposes  in  effect  of  the  assignments  which  embrace  the 
rulings  of  the  court  below  on  the  several  exceptions  to  the  admission 
and  exclusion  of  evidence,  so  that,  without  special  mention  of  these 
assignments,  we  have  fully  disposed  of  every  principle  on  which  they 
are  founded,  and,  therefore,  dismissed  them  without  further  comment. 

The  judgment  is  affirmed. 


Miller  v.  Eshleman 

October  4,  1886. 

Deed—  Delivery  —  Ejectment  —  Onus  Probandi. 

Where  a  deed  is  formally  executed  and  delivered  and  there  is  nothing  to  qual- 
ify the  delivery  bat  keeping  the  instrument  in  the  hands  of  the  executing  party, 
or  to  show  that  he  did  not  intend  it  to  operate  immediately,  it  is  an  effectual 
delivery. 
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A.,  who  owned  Teal  estate  and  who  had  a  daughter  B.,  and  a  daughter-in-law 
C,  — the  widow  of  A.'s  son  —and  a  grandson  D.,  who  was  the  son  of  C,  made 
a  deed  for  the  mentioned  real  estate  to  C,  but  he  retained  possession  of  the  deed; 
later,  C.  married  E. ;  after  the  death  of  C,  E.  contracted  with  A  for  the  purchase 
of  the  mentioned  realty;  later,  and  before  any  deed  could  be  executed  to  E.,  A. 
died;  later,  for  a  valuable  consideration,  D.  and  his  wife  executed  a  deed  for  the 
mentioned  real  estate  to  E. ;  later,  B.  brought  ejectment  against  E.,  who  rested 
his  defense  upon  the  ground  that  there  had  been  a  sale  of  the  property  by  A.  to 
C,  and  by  D.,  the  son  of  C,  to  him,  E.;  the  case  turned  upon  the  delivery  of 
the  deed  by  A.  to  C.  Held,  if  the  dominion  of  the  deed  had  passed  from  A.,  the 
onvs  of  proving  non-delivery  of  it  to  C.  rested  upon  B.,  but  if  the  dominion  of 
the  deed  had  remained  with  A.,  the  onus  rested  upon  E 

Error  to  the  court  of  common  pleas  of  Lancaster  county. 

John  Gyger  died  on  the  10th  day  of  April,  1870,  leaving  as  his  heirs 
at  law,  his  daughter,  Elizabeth  G.  Eshleman,  and  his  grandson,  Abijah 
D.  Gyger,  who  was  the  only  child  of  his  son,  Jesse  Gyger,  deceased, 
who  died,  leaving  a  widow  and  the  one  child.  On  the  1st  day  of  March, 
1 854,  John  Gyger  purchased  a  tract  of  land,  of  which  the  premises  in 
dispute  are  a  part. 

About  this  time  he  commenced  the  banking  business  in  Lancaster, 
and,  for  his  own  convenience,  it  being  near  the  Pennsylvania  rail- 
road, and  for  a  home  for  his  daughter-in-law  and  grandchild,  he 
built  a  house  on  the  premises  in  dispute,  and  made  that  house  his  home 
until  the  time  of  his  death. 

At  the  time  he  built  the  house,  and  for  some  time  after,  he  intended 
to  give  the  premises  in  dispute  to  his  daughter-in-law,  Mary  Gyger.  He 
at  different  times  spoke  to  his-  neighbors  and  friends,  and  also  to  Mary 
Gyger,  of  his  intention  when,  in  his  opinion,  the  proper  time  arrived  ; 
he  caused  a  survey  to  be  made  on  the  10th  of  October,  1857,  and  on 
the  29th  of  October,  1859,  ho  executed  a  deed  for  the  premises  to 
Mary  Gyger.  This  deed,  however,  he  kept  in  his  own  possession  until 
a  short  time  before  his  last  illness. 

Although  he  probably  intended  to  deliver  the  deed  of  October  29, 
1859,  to  Mary  Gyger,  he  postponed  doing  so,  waiting  for  what  he  con- 
sidered the  proper  time.  In  the  meantime  Mary  Gyger  married  Dr. 
Miller,  and,  as  it  relieved  him  from  the  necessity  of  supporting  his 
daughter-in-law,  he  locked  up  the  deed  in  his  strong  box,  and  soon 
thereafter. commenced  to  talk  al>out  selling  the  property. 

On  the  20th  day  of  September,  1869,  John  Gyger  entered  into  a 
written  agreement  with  Dr.  Miller  for  the  sale  of  the  premises  to  him 
for  the  sum  of  $7,000,  deed  to  be  delivered  and  purchase-money  to  be 
paid  on  the  1st  of  April,  1870.  On  the  28th  day  of  March,  1870,  he 
was  stricken  with  paralysis,  and  never  thereafter  recovered  his  con- 
sciousness. A  short  time  before  he  was  thus  stricken  he  lent  the  deed  of 
29th  of  October,  1859,  to  Dr.  Miller  for  the  purpose  of  assisting  him  to 
prepare  a  deed  in  accordance  with  the  agreement  of  the  26th  of  Sep- 
tember, 1869  — this  lot  being  a  portion  only  of  the  whole  tract  con- 
veyed to  him. 

After  the  death  of  John  Gvger,  Dr.  Miller,  having  in  his  possession 

the  deed  of  John  Gyger  to  Mary  Gyger,  executed  as  aforesaid  on  the 

39th  of  October,  1859,  called  on  Abijah  D.  Gyger,  informed  him  that 

he  had  the  deed  from  John  Gyger  to  Mary  Gyger  in  his  possession, 
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and  proposed  to  pay  him  $6,000  if  he  would  execute  and  deliver  to  him 
a  deed  for  the  premises  in  controversy.  An  arrangement  was  subse- 
quently made  by  these  parties.  Dr.  Miller  gave  Abijah  D.  Gyger  the 
deed  of  October  29,  1869,  and  on  the  sixteenth  day  of  July  he  placed 
it  on  record;  and  on  the  30th  of  March,  1872,  Abijah  D.  Gyger,  the 
son  of  Mary  Gyger,  the  grantee  in  the  deed  of  29th  of  October,  1859, 
and  his  wife,  executed  and  delivered  to  Dr.  Miller  a  deed,  under  which 
he  claimed  to  hold  the  premises. 

On  the  4th  day  of  May,  1870,  letters  of  administration  on  the  estate 
of  John  Gyger  were  granted  to  Elizabeth  G.  Eshleman,  who,  on  the 
22d  day  of  June,  1870,  presented  a  petition  to  the  orphans'  court  for  a 
citation  to  Dr.  Miller  to  show  cause  why  specific  performance  of  the 
agreement  of  September  20,  1869,  should  not  be  decreed.  Dr.  Miller 
filed  an  answer,  in  which  he  set  forth  matters  of  defense.  A  replication 
was  filed  and  an  examiner  was  appointed,  who  took  testimony  of  wit- 
nesses. The  testimony  thus  taken  was  reported  to  the  court,  and  a 
master  was  subsequently  appointed,  who  reported  to  the  court  that 
there  were  facts  in  dispute  wnich  he  was  unaole  to  decide,  and  which 
should  be  decided  by  a  jury,  and,  therefore,  he  recommended  that  the 
petition  be  dismissed. 

In  the  beginning  of  the  year  1883,  Elizabeth  G.  Eshleman  brought 
ejectment  against  Dr.  Miller  to  recover  possession  ;  the  verdict  was  for 
plaintiff. 

North  &  Johnson,  for  plaintiff  in  error.  "  Where  an  instrument  is 
formally  sealed  and  delivered,  and  there  is  nothing  to  qualify  the 
delivery  but  the  keeping  of  the  deed  in  the  hands  of  the  executing 
party,  nothing  to  show  he  did  not  intend  it  to  operate  immediately; 
that  it  is  a  valid  and  effectual  deed,  and  that  delivery  to  the  party  wno 
is  to  take  by  it,  or  to  any  person  for  his  use,  is  not  essential."  Gar- 
mans  v.  Knight,  5  B.  &  C.  692.  See  Sorugham  v.  Wood,  15  Wend. 
545 ;  Souverly  v.  Arden,  1  Johns.  Ch.  239 ;  Blight  v.  Schenck,  10  Barr, 
289 ;  Diehl  v.  Ewig,  15  Sm.  320.  As  to  the  declarations  offered  in 
evidence,  see  Weidman  v.  Kohr,  4  S.  &  R.  174.  "There  can  be  no 
doubt  but  such  declarations  are  evidence.  Nothing  is  stronger  than 
the  confessions  of  the  party  interested  against  himself,  and  the  privity 
between  that  party  ana  the  plaintiff  renders  his  confessions  evidence 
against  the  plaintiff.  But  the  confession  of  the  same  person,  made  after 
his  interest  had  ceased,  would  not  have  been  evidence.  This  is  the 
settled  distinction."     See  Reed  v.  Dickey,  1  Watts,  154,  Rogers,  J. 

D.  G.  Eshleman,  J.  Hay  Brown  and  B.  Frank  Eshleman,  for 

Slaiutiff  in  error,  cited  Cutchfield  v.  Crichfield,  10  Harr.  100,  as  to 
el  i  very.  As  a  general  rule  declarations  made  by  a  •  person  in  posses- 
sion of  real  estate  as  to  his  interest  or  title  in  the  property  may  be 
given  in  evidence  against  those  who  subsequently  derive  title  under 
him,  in  the  same  manner  as  they  could  have  been  used  against  himself 
before  he  parted  with  his  possession  or  interest.  Fadgest  v.  Lawrence, 
10  Paige,  170;  Beecher  v.  Parmale,  9  Vt.  352.  See  Whart  Ev., 
§  237 ;  Brolasky  v.  McCain,  15  P.  F.  S.  146,  167 ;  Shmffer  v.  Ezkman, 
6  id.  144;  St.  Clair  v.  Shale,  9  Barr,  252 ;  MoFeiran  v.  Powers,  7  S. 
&  R.  102 ;  Brown  v.  Downing,  4  id.  494. 
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Green,  J.  It  certainly  must  be  conceded  that  there  was  evidence 
enough  in  this  case  to  have  sustained  a  verdict  either  for  the  plaintiff 
or  the  defendant,  and  that  a  court  trying  the  cause  would  scarcely  have 
felt  at  liberty  to  set  aside  the  verdict  and  grant  a  new  trial  on  the  the- 
ory that  any  verdict  the  jury  might  have  rendered  was  against  the 
weight  of  tne  evidence.  The  chief  matter  in  controversy  was  the 
delivery  of  a  deed.  Essentially  the  question  was  one  of  fact,  and  its  deter- 
mination was  entirely  for  the  jury.  The  result  depended  much  upon 
the  credibility  of  witnesses  which  is  matter  exclusively  within  the  prov- 
ince of  the  jury.  The  verdict  was  against  the  theory  of  a  delivery  of 
the  deed.  Whilst  there  are  some  facts  which,  if  believed,  tend  strongly 
to  prove  a  delivery,  there  are  others  of  a  highly  persuasive  character 
tenaing  strongly  to  prove  there  never  was  a  delivery.  In  such  a  con- 
dition of  the  testimony  it  is  not  for  this  court  to  interfere  unless  there 
was  error  in  the  treatment  of  the  case  by  the  court  below.  After  a 
careful  and  patient  consideration  of  the  charge,  the  answers  and  the 
entire  testimony  we  are  unable  to  discover  any  error  requiring  a 
reversal  of  the  judgment 

We  think  the  charge  was  a  very  fair,  impartial  and  entirely  correct 
presentment  of  the  testimony  and  its  various  aspects.  The  theories 
of  both  sides  were  stated,  and  the  leading  facts  claimed  by  each  in  sup- 
port of  his  theory  were  fully  exhibited  without  the  slightest  expression 
of  opinion  by  the  learned  judge  on  either  side. 

It  is  a  mistake  to  say  that  he  told  the  jury  or  even  intimated  to  them 
that  the  deed  must  actually  have  been  delivered  into  the  hands  of  the 
grantee  by  the  grantor.  On  the  contrary,  he  expressly  said  to  them 
that  the  question  for  them  to  consider  was,  "  Was  there  ever  a  deliv- 
ery of  it  by  John  Gyger,  the  grantor,  by  acts  alone,  by  words  alone,  or 
by  both  together  to  her  or  to  any  one  for  her."  He  had  previously 
defined  these  methods  of  delivery  and  had  said :  "  Where  an  instrument 
is  formally  executed  and  delivered  and  there  is  nothing  to  qualify  the 
delivery  but  keeping  the  deed  in  the  hands  of  the  executing  party,  or 
to  show  that  he  did  not  intend  it  to  operate  immediately,  it  is  an  effect- 
ual delivery."  As  the  defendant  admitted  that  he  had  received  the 
deed  from  the  grantor  shortly  before  his  last  sickness,  which  was  sev- 
eral years  after  the  death  of  the  grantee,  who  was  the  defendant's  wife, 
and  as  the  defendant  himself  contracted  with  the  grantor  to  buy  the 
property  in  dispute  from  him  at  about  the  same  time,  it  cannot  be 
questioned  that  grave  doubt  arose  upon  the  fact  of  a  previous  delivery 
to  Mrs.  Miller,  upon  the  undisputed  acts  and  declarations  of  the 
defendant  himself.  But  the  court  gave  him  the  benefit  of  an  instruc- 
tion to  the  jury  that  they  might  find  a  delivery  in  any  of  the  ways 
which  the  law  recognizes  as  sufficient  to  establish  that  fact.  The 
learned  judge  nowhere  said  that  it  was  necessary  to  find  that  the 
grantor  had  actually  placed  the  deed  in  his  daughter's  hands  in  order  to 
constitute  a  good  delivery. 

Recurring  to  the  several  assignments  of  error,  we  think  as  to  the 
first  that  the  answer  to  the  plaintiff's  second  point  was  entirely  correct, 
since  the  point  assumes  that  there  never  was  a  delivery,  and  upon  that 
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assumption  the  conclusion  6tated  was  sound,  notwithstanding  the  decla- 
rations of  the  grantor  stated  in  the  point. 

The  answer  to  the  plaintiffs  fourth  point  must  be  taken  in  connec- 
tion with  what  was  said  on  the  subject  of  delivery  in  the  general 
charge,  and  as  thus  explained,  an  actual  delivery  was  certainly  esseutial 
to  the  defendant's  claim  of  title. 

The  answer  to  the  defendant's  first  point  was  certainly  correct.  The 
attempt  of  the  point  was  to  cast  the  burden  of  proof  of  non-delivery  of 
the  deed  to  Mary  Gyger  upon  the  plaintiff,  who  was  claiming  by  title 
paramount  to  that  deed,  ana  thus  relieving  the  defendant  of  the  burden 
of  proving  a  fact  material  to  the  validity  of  the  title  under  which  he 
claimed. 

The  answer  was  that  the  point  was  true,  if  the  dominion  of  the  deed 
had  passed  from  the  grantor,  but  not  if  it  remained  with  the  grantor. 
J  n  the  latter  case  the  onus  rested  with  the  party  claiming  un  der  the  deed, 
and  this  is  undoubtedly  so. 

The  defendant's  second  point  was  affirmed,  except  as  to  acts  and 
declarations  of  the  defendant,  and  this  exception  was  properly  taken. 

The  facts  set  out  in  the  defendant's  third  point  would  be  consistent 
with  title  in  Mary  Gyger,  and  the  jury  were  so  instructed  to  consider 
them,  but  they  would  not  be  conclusive  of  her  title  if  there  never  was 
a  delivery,  and  that  was  all  the  court  said,  and  in  this  there  was  no  error. 

The  facts  stated  in  the  defendant's  fourth  point  are  not  all  the  facts 
which  would  be  essential  to  title  under  the  deed  in  question,  and,  there- 
fore, the  point  could  not  be  affirmed  as  it  stood.  Tnev  might  all  exist, 
and  yet  it  might  be  true  that  title  had  not  passed  and  that  the  grantor's 
possession  of  the  deed  would  not  be  for  the  grantee's  use.  This  dis- 
poses of  the  first  six  assignments  of  error. 

The  matter  covered  by  the  seventh  assignment  is  only  a  part  of  a 
larger  offer  of  testimony,  the  whole  of  which,  including  the  part  here 
referred  to,  was  undoubtedly  competent. 

Ab  to  the  eighth  assignment  it  must  be  observed  that  Mary  Gyger 
was  the  person  to  whom  the  deed  in  question  was  made,  and  the  subject- 
matter  of  her  declarations  was  that  it  was  never  delivered  to  her.  Other 
evidence  was  given  of  declarations  by  her  that  it  had  been  delivered. 
Moreover,  she  was  dead,  and  hence  could  not  be  called  as  a  witness. 
If  the  deed  was  never  delivered  6he  had  no  title  under  it  at  any  time, 
and  her  declarations  inconsistent  with  her  title  could  never  be  given  in 
evidence  if  their  admissibility  depended  upon  their  having  been  made 
while  her  interest  existed.  On  the  other  nand,  if  title  did  pass  and  she 
was  to  be  considered  in  possession  under  it,  the  declarations  were  made 
while  her  possession  continued.  Even  if  her  title  had  been  divested  by 
her  marriage  she  still  continued  by  her  possession  to  assert  her  title,  and 
her  son  does  not  seem  to  have  challenged  it.  In  these  circumstances 
her  declarations  cannot  be  regarded  as  to  their  admissibility  simply  as 
declarations  against  interest  made  by  a  person  having  an  interest  which 
no  longer  existed  at  the  time  the  declarations  were  made.  She  was  still 
living,  and  the  period  of  her  interest  was  the  whole  period  of  her  life 
subject  to  defeasance  in  favor  of  her  son  in  the  event  of  her  marriage. 
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Her  son  did  not  choose  to  assert  his  right,  if  he  had  any,  and  until  he 
did  her  interest  continued.  Her  declarations,  therefore,  during  her 
possession  may  be  considered  as  declarations  against  interest  while  the 
interest  continued,  and,  therefore,  clearly  admissible. 

The  ninth,  tenth,  eleventh,  thirteenth,  fourteenth  and  fifteenth  assign- 
ments complain  of  the  admission  of  proof  of  the  acts  and  declarations 
of  the  defendant  himself,  which,  if  true,  were  inconsistent  with  the 
good  faith  of  his  claim  of  title  under  the  deed  to  his  wife,  and  were  for 
that  reason  competent. 

We  do  not  see  the  impprtance  of  proving  what  private  estate  Mrs. 
Miller  had,  but  as  it  might  tend  to  explain  why  her  father  allowed  her 
to  receive  rent  for  a  portion  of  the  premises  perhaps  it  cannot  be  said 
to  be  entirely  irrelevant.  But  in  any  event  the  evidence  was  of  too 
trifling  and  insignificant  a  character  to  justify  a  reversal  even  if  it  were 
wrongly  received.     The  twelfth  assignment  is,  therefore,  dismissed. 

The  sixteenth  assignment  is  not  pressed  and  is  without  merit. 

The  evidence  in  relation  to  the  death  of  Mary  Miller,  covered  by  the 
seventeenth  and  eighteenth  assignments,  is  of  no  particular  importance, 
but  as  the  contingency  of  her  death  unmarried  and  without  issue 
increased  the  interest  of  A.  D.  Gyger  in  the  purchase-money  under  the 
agreement  between  him  and  Dr.  Miller,  by  a  special  provision  in  that 
agreement,  which  was  given  in  evidence,  we  cannot  say  that  it  was 
entirely  irrelevant  to  show  the  exact  situation  of  all  the  parties  inter- 
ested in  that  agreement. 

The  nineteenth  assignment  is  not  sustained  because  the  wealth  of 
John  Gyger  was  not  a  fact  sufficiently  relevant  to  any  matter  in  con- 
troversy to  require  its  admission. 

The  same  is  true  as  to  the  fact  of  the  amount  which  A.  D.  Gyger 
inherited  from  his  father  and  what  he  did  with  it  covered  by  the  twen- 
tieth assignment. 

The  twenty-first  assignment  is  not  pressed  nor  is  the  twenty-fifth,  and 
in  our  judgment  neither  of  them  can  be  sustained. 

The  offers,  the  rejection  of  which  is  complained  of  in  the  twenty- 
second  and  twenty-third  assignments,  were  oners  to  prove  by  the  defend- 
ant matters  which  occurred  in  the  life-time  of  John  Gyger,  and  for  that 
pnrpose  the  defendant  was  an  incompetent  witness. 

The  twenty-fourth  assignment  is  not  pressed  and  is  without  merit. 

Judgment  affirmed. 


Appeal  of  Miller  et  al. 

October  4, 1886. 

partnership  — winding  up  of  —  compensation  —  personal  representatives 
op  Deceased  Partner. 

The  duty  of  winding  up  the  partnership  business  upon  the  death  of  one 
of  the  firm  devolves  upon  the  surviving  partner,  and  in  the  event  of  his  inca- 
pacity, and  the  performance  of  the  worn  by  the  executor  or  administrator  of  the 
dead  partner,  such  executor  or  administrator  must  seek  his  compensation  for 
such  services  from  the  assets  of  the  partnership,  and  not  the  estate  of  the 
deceased  partner. 

Appeal  from  the  decree  of  the  orphans'  court  of  Lebanon  county. 
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This  case  grew  out  of  exceptions  filed  to  the  account  of  the  executors 
of  the  will  of  Philip  Fisher,  deceased.  Fisher  was  a  member  of  a  part- 
nership composed  of  Fisher  and  one  Arndt ;  after  the  death  of  Fisher 
his  executors  relieved  Arndt  of  the  labor  of  settling  up  the  partnership, 
and  then  claimed  pay  for  that  service  from  the  estate  of  Fisher. 

Grant  Weidman  and  Geo.  B.  Schock,  for  appellants.  No  executor 
or  other  tni6te  will  be  deprived  of  compensation  or  commissions  unless 
he  has  been  guilty  of  gross  negligence  or  misconduct,  or  fraud.  Sour- 
er>8  Estate,  32  Leg.  [nt.  40.  .  .  .  "  When  a  trustee  acts  under  pro- 
fessional advice  he  will  be  protected."  Neff's  Appeal,  7  P.  F.  S.  96; 
Calhoun's  Estate,  6  Watts,  188 ;  Chambersburg  Savings  Fund  Associ- 
ation! s  Appeal^  26  P.  F.  S.  203.  "  Facts  found  by  auditors  are  con- 
clusive, unless  shown  to  be  in  clear  mistake."  Brua's  Appeal,  5  P.  F. 
S.  297.  See,  also,  Bedell  et  al.,  6  Norr.  510.  As  to  compensation,  see 
Baton's  Appeal,  7  P.  F.  S.  504.  Siuce  the  act  of  March  17,  1864  — 
P.  L.  53  —  but  one  commission  can  be  allowed  —  the  same  person  ful- 
filling the  duties  of  executor  and  trustee  —  and  the  labors  required  of 
him  in  the  latter  capacity  have  to  be  taken  into  consideration  in  fixing 
his  compensation  as  executor.  See  Rogers1  Estate,  17  W.  N.  C.  30; 
Luken's  Appeal,  11  Wr.  356;  Biddle's  Appeal,  3  W.  N.  C.  396; 
Barclay's  JLstate,  2  id.  447;  King* s  Estate,  1  id.  250.  See,  also,  Mont- 
gomery's Appeal,  5  Norr.  234.  No  inflexible  rule  can  be  established. 
Much  may  depend  upon  the  circumstances  attending  the  settlement  of 
the  particular  estate.  See  Carriers  Appeal,  29  P.  F.  S.  230 ;  NorriJ 
Appeal,  21  id.  126;  Lang's  Estate,  13  W.  N.  C.  14;  Davis?  Appeal, 
4  Out.  201 ;  SprenkU's  Appeal,  16  W.  N.  C.  402.  See,  also,  Price's 
Appeal,  31  P.  F.  S.  273. 

Jas.S.  Biery  and  Wm.  D.  Fisher,  for  appellees.  As  to  allowance,  see 
Eshleman's  Estate,  24  P.  F.  S.  42 ;  Carrier's  Appeal,  29  id.  230 ;  Estate 
of  E.  H.  Skinner,  4  Phila.  189.  A  trustee  who  has  been  guilty  of  willful 
misconduct  in  the  execution  of  his  trust,  is  not  entitled  to  commissions  for 
his  services.  BerryhUVs  Adm'rs?  Appeal,  11  Oasey,  245 ;  SwarU- 
waiter's  Account,  4  Watts,  77-9.  An  executor,  by  bad  management 
and  fraud,  may  forfeit  his  right  to  compensation  and  be  held  liahle  for 
costs.  Clauser's  Estate,  3  Norr.  52;  Stehraan's  Appeal,  5  Barr,417; 
JVorris*  Appeal,  21  P.  F.  S.  126.  It  was  the  duty  of  the  surviving 
partner  to  settle  up  the  partnership  affairs.  Brown  v.  McFarlanHs 
Executors,  5  Wr.  133.  The  rights  and  liabilities  of  a  deceased  partner 
under  the  partnership  devolve  upon  the  surviving  partner.  Manna, 
Survivor  of  Mc  Vay  &  Co.,  v.  W ray,  27  P.  F.  S.  27.  The  orphans' 
court  has  no  jurisdiction  in  the  settlement  of  partnership  affairs. 
Appeal  of  Ainey  et  al.,  2  Pennyp.  192-6.  Surviving  partners  are  not 
entitled  to  compensation  for  winding  up  the  partnership  business. 
Beatty  v.  Wray,  7  Harr.  516 ;  Gyger's  Appeal,  12  P.  F.  S.  73  ;  Brown 
v.  McFarland's  Executors,  5  Wr.  133.  When  an  executor  presents 
an  administration  account  to  the  orphans'  court,  which  exhibits  a  bal- 
ance in  his  favor,  but  which  being  referred  to  auditors,  their  report  exhib- 
ited a  balance  against  the  accountant,  he,  not  the  heirs,  should  be 
charged  with  the  expenses  of  such  reference.     Sterrett's  Appeal,  2  P. 
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&  W.  419 ;  Wistaria  Appeal,  4  P.  F.  S.  60 ;  Speabnan's  Appeal,  21 
id.  30;  Parker's  Estate,  14  id.  307. 

Stekrett,  J.  In  addition  to  what  has  been  said  by  the  learned  judge 
of  the  orphans'  court  in  justification  of  his  refusal  to  allow  further  com- 
pensation to  appellants,  as  executors,  for  what  they  term  "  their  extraor- 
dinary services  in  settlement  of  the  partnership  affairs  of  Fisher  & 
Arndt,"  it  is  sufficient  to  observe  that,  if  such  services  were  required  in 
consequence  of  the  incapacity  of  the  surviving  partner  to  wind  up  the 
business  of  the  firm  without  assistance,  they  were,  perhaps,  a  proper 
charge  on  the  partnership  assets,  but  clearly  not  against  the  separate 
estate  of  the  deceased  partner.  As  the  legal  representatives  of  that 
estate,  appellants  were  entitled  to  their  testator's  share  of  the  net  assets 
of  the  partnership  remaining  after  payment  of  the  firm  liabilities  and 
expense  of  winding  up  the  partnership  business.  The  duty  of  settling 
the  partnership  devolved  primarily  on  the  surviving  partner,  and  if 
appellants  rendered  any  assistance  therein  for  which  they  are  entitled 
to  compensation,  they  should  and,  for  aught  we  know,  may  have  been 
paid  by  him  out  of  the  partnership  assets  or  otherwise.  The  first  speci- 
fication of  error  is  not  sustained. 

There  is  nothing  connected  with  the  second  and  third  specifications 
that  requires  special  notice.  The  amount  claimed  as  compensation  by 
appellants  was  $2,513.18.  The  court  regarded  this  as  excessive,  and 
reduced  it  to  the  ordinary  commission  of  five  percent  on  the  personalty 
and  two  and  a  half  per  cent  on  the  realty,  amounting  together  to 
$1,503.05.  We  are  not  prepared  to  say  that  this  is  not  adequate  com- 
pensation for  all  the  services  rendered  by  appellants  in  their  capacity  as 
executors.  Appellants  have  no  just  reason  to  complain  that  they  were 
charged  with  one-half  the  costs  of  audit.  It  was  partly  at  least  their 
fault  these  expenses  became  necessary. 

There  is  nothing  in  either  of  the  specifications  of  error  that  calls  for 
any  modification  of  the  decree. 

Decree  affirmed,  and  appeal  dismissed  at  costs  of  appellants. 


Siegrist  v.  Schmoltz. 

October  4, 1886. 

Insurance  —  Speculative  Maintenance — Insurable  Interest. 

Speculative  life  insurance  is  contrary  to  public  policy.. 

On  entering  into  an  agreement  for  the  maintenance  of  another,  and  for  his  own 
protection  taking  an  insurance  on  the  life  of  the  person  to  be  maintained,  is 
limited  as  to  his  insurable  interest  in  the  life  of  the  insured,  to  the  amount  he 
may  have  paid  or  advanced  in  fulfillment  of  his  contract,  and  to  the  money  he  may 
have  expended  in  taking  out  and  maintaining  the  policy. 

Error  to  the  court  of  common  pleas  of  Lebanon  county. 

A  policy  of  insurance  was  issued  upon  the  life  of  Seigrist;  it  con- 
tained an  agreement  by  which  Schmoltz  agreed  that  Seignst  should  not 
become  a  pauper  as  long  as  the  certificate  was  in  force.  On  the  death 
of  Scigrist  the  amount  of  the  policy  was  paid  to  Schmoltz,  whereupon 
an  action  of  assumpsit  was  brought  by  the  administrator  of  Seigrist 
against  Schmoltz  to  recover.     The  verdict  was  for  the  defendant. 
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J.  P.  S.  Gobin  and  Bossier  Boyer,  for  plaintiff  in  error,  cited  Downey 
y.  Boffer,  16  W.  N.  C.  185;  Gilbert  v.  Moose,  8  Out.  74.  "The 
insurable  interest  is  that  which  existed  at  the  time  the  insurance  was 
effected,  not  that  which  may  exist  at  the  time  of  the  death  of  the 
assured."  Scott  v.  Dickson,  16  W.  N,  0.  182.  "The  essential  thing 
is,  that  the  policy  shall  be  obtained  in  good  faith,  and  not  for  the  pur- 
pose of  speculating  upon  the  hazard  of  a  life  in  which  the  assured  has 
no  interest."  Id.  It  was  for  the  court  to  say  whether  the  transaction 
was  speculative  or  not,  instead  of  submitting  it  to  the  jury  on  a  ques- 
tion of  good  faith.  Moore  v.  Small,  7  Harr.  468 ;  De  France  et  al. 
v.  De  France  et  al.,  10  Casey,  390 ;  Todd  v.  Campbell  et  al.,  8  id.  262. 

John  Benson,  Grant  Weidman  and  Jonah  Ftmck,  for  defendant 
in  error,  cited  IZeystone  Mutual  Association  v.  Beaverson,  16  W.  N.  C. 

188. 

Gordon,  J.  John  Schmoltz,  the  defendant  below,  who  was  named  as 
the  beneficiary  in  the  policy  on  the  life  of  Jacob  Siegrist,  being  neither 
a  creditor  nor  near  relative  of  the  assured,  took  no  interest  therein, 
except  as  hereinafter  6tated.  The  court  below  fell  into  the  error  of 
holding  that  the  question  was  one  of  good  faith  on  part  of  the  beneficiary. 
Now  says  the  learned  judge,  in  his  charge  to  the  jury,  "  the  question 
that  we  intend  to  submit  to  you  is  entirely  a  question  of  fact,  namely : 
whether  or  not  this  transaction  was  speculative  in  its  character ;  whether 
it  was  so  on  part  of  Schmoltz,  because  that  is  the  important  question. 
Whether  it  was  on  part  of  Schmoltz  a  speculation  on  the  life  of  Jacob 
Siegrist,  or  whether  it  was  a  bona  fide  transaction  ;  a  transaction  entered 
into  on  his  part  in  good  faith;  upon  good  motives,  charitable  or  benevolent 
motives ;  with  the  disposition  to  befriend  the  man  who  seemed  to  need 
f  riends ;  to  support  a  man  who  seemed  to  need  support ;  whether,  in  other 
words,  the  transaction  is  free  from  that  taint  which  would  make  it 
void ;  namely,  the  taint  of  speculation." 

But  as  we  have  intimated,  the  question  is  not  one  of  good  faith  bnt 
of  public  policy.  Downey  v.  Hqfer,  16  W.  N.  C.  185.  The  inten- 
tion of  John  Schmoltz  in  obtaining  this  policy  may  have  been  innocent 
and  pure,  but  this  cannot  be  regarded,  for  the  fact  remains  that  he  was 
in  no  way  interested  to  maintain  the  life  of  Jacob  Siegrist,  and  it  is 
certain  the  sooner  that  life  was  extinguished  the  better  it  was,  in  a 
pecuniary  point  of  view,  for  the  beneficiary.  Nor  does  it  help  the  matter, 
out  rather  the  contrary,  that  the  defendant  had  charged  himself  with 
the  support  of  Siegrist,  for  all  the  more  would  his  pecuniary  interest  be 
advanced  by  the  termination  of  Siegrist's  life. 

Doubtless,  the  defendant  having  entered  into  an  agreement  for  the 
maintenance  of  the  insured,  might  take  a  policy  on  his  life  in  order  to 
protect  himself  to  the  extent  of  that  charge,  even  as  a  creditor  may 
insure  his  debtor  to  the  extent  of  his  debt,  for  in  that  case  he  could  gain 
nothing  by  Siegrist's  death,  though  he  might  not  be  interested  to  main- 
tain his  life.  It  f  ollow8,  that  Schmoltz  had  an  insurable  interest  in  the 
life  of  Siegrist  to  the  amount  that  he  actually  paid  for  his  support,  or 
which  he  advanced  in  money  or  otherwise,  in  fulfillment  of  his  contract. 
So,  in  addition  to  this,  would  he  be  entitled  to  the  money  he  expended 
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in  taking  out  and  maintaining  the  policy ;  in  other  words,  he  must  be 
fully  reimbursed  for  all  his  legitimate  expenses,  including  lawful  interest 
and  for  the  balance  the  administrator  is  entitled  to  a  judgment.  As 
what  we  have  said  in  effect  sustains  all  the  assignments  of  error,  we 
need  not  consider  them  in  detail.  The  judgment  of  the  court  below  is 
reversed  and  a  new  venire  ordered, 
f     Judgment  reversed. 


Pennsylvania  Coal  Co.  v.  Sanderson. 

October  4,  1886. 

Sic  Utkre  Tuo  vt  Alibnttm  Non  L^das—  Damnum  Absque  Injukia — Mining — 
Coal  —  Water  —  Water-Course  —  Inconvenience. 

Every  one  has  the  right  to  the  use  and  enjoyment  of  his  own  property,  and  if, 
whilst  lawfully  in  such  use  and  enjoyment,  without  negligence  or  malice  on  his 
part,  an  unvoidable  loss  occurs  to  his  neighbor,  it  is  damnum  absque  injuria. 

The  right  to  mine  coal  is  not  a  nuisance  in  itself,  it  is  a  right  incident  to  the 
ownership  of  coal  property,  and  when  exercised  in  the  ordinary  manner  and  with 
due  care,  the  owner  cannot  be  held  for  permitting  the  natural  flow  of  mine 
water  over  his  own  land  into  the  water-course,  by  means  of  which  the  natural 
drainage  of  the  country  is  affected. 

8.,  a  coal  company,  was  extensively  engaged  in  mining  by  means  of  a  shaft; 
the  acidulated  water  accumulating  in  the  mine  was  pumped  up  in  the  ordinary 
and  usual  manner,  and  discharged  upon  the  land  of  B.,  over  which  it  found  its 
way  to  a  natural  stream,  and  thence  to  a  pond  used  by  C.  as  a  fish  pond,  and  also 
a  basin  for  the  storage  of  water  with  which  to  supply  his  residence.  Held, 
under  the  circumstances,  B.  was  not  responsible  to  C.  in  damages  for  the  tainting 
of  the  water  in  the  pond. 
'  To  encourage  the  development  of  the  natural  resources  of  the  country,  trifling 

inconveniences  to  particular  persons  must  at  times  give  way  to  the  necessities  of 
a  great  public  industry,  whicn,  although  in  the  hands  of  a  private  corporation, 
subserve  a  great  public  interest.  Sanderson  v.  Pennsylvania  Coal  Co.,  86  Penn. 
St.  401,  reversed. 

Error  to  the  court  of  common  pleas  of  Lackawanna  county.  The 
facte  are  stated  in  the  opinion. 

J.  M.  <&  W.  P.  Oest,  Henry  W.  Palmer,  Wittard  &  Wwrrm, 
Henry  M.  Hoyt  and  Andrew  T.  McClintock,  for  plaintiffs  in  error. 
The  question  involved  is  one  of  new  impression  in  this  State.  See  5 
Norr.  401;  6  W.  N.  C.  101 ;  13  Norr.  302,  and  6  Out.  370.  The  rule 
"sic  utere  tuo  ut  aMenum  non  Icedas"  from  necessity,  is  sometimes 
relaxed.  See  Acton  v.  Blundell,  12  M.  &  W.  324.  The  rule  laid  down 
in  Smith  v.  Kendrick,  7  C.  B.  715,  does  not  apply  to  a  case  where  the 
upper  mine-owner  has  been  guilty  of  malice  or  negligence,  which  no 
one  pretended  it  did.  Locust  Mountain  Co.  v.  Gorrell,  9  Phila.  247. 
In  England,  Smith  v.  Kenrick  has  been  ever  since  recognized  as  author- 
ity. Orompton  v.  Lea.  L.  R,  19  Eq.  115.  Lord  Chancellor  Cairns,  in 
the  house  of  lords,  in  Fletcher  v.  Rylands,  L.  R,  3  H.  L.  330.  Bram- 
well,  B.,  in  Fletcher  v.  Smith,  L.  R;  7  Exch.  305,  said  that  he  fully 
agreed  with  the  case.  See,  also,  Bavrd  v.  Williamson,  15  0.  B.  (N.  8.) 
390,  and  Jagon  v.  Vivian,  L.  R,  6  Oh.  App.  628.  This  point  is  import- 
ant, as  the  principle  of  Smith  v.  Kenrick,  as  we  show  in  our  argument, 
is  strongly  in  onr  favor.  When  the  maxim  "  sic  utere  tuo  ut  aUenum 
non  IcBdaa"  is  applied  to  landed  property,  the  plaintiff  must  show  not 
only  that  he  has  sustained  damage,  bnt  that  the  defendant  has  caused 
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it  by  going  beyond  what  is  necessary  in  order  to  enable  him  to  have  the 
natural  use  of  his  own  land.  Brett,  L.  J.,  in  West  Cumberland  Iron 
Co.  v.  Kenyan,  11  Ch.  Div.  783.  In  Losee  v.  Buchanan,  51  N.  T. 
476,  a  valuable  and  leading  case,  it  was  said  :  "  One  who  does  an  act 
lawful  in  itself,  from  which  damage  results  to  another,  is  not  answer- 
able for  such  damage,  unless  he  has  been  guilty  of  negligence  or  other 
fault  in  the  manner  of  doing  the  act."  See,  also,  Marshall?.  Wettioood, 
38  N.  J.  Law,  339.  The  New  York  cases  indeed  go  much  further  than 
this  court  is  asked  in  reference  to  the  present  case.  In  Phelps  v.  Now- 
Ian,  72  N.  Y.  39,  it  is  ruled  that  the  maxim  sic  utere  tuo,  etc.,  does  not 
apply  at  all  to  an  act  lawful  in  itself,  even  where  the  act  complained  of 
was  done  with  the  express  intention  to  injure  the  plaintiff.  See,  also, 
Pixley  v.  Clark,  22  Barb.  268 ;  Nichols  v.  Marsland,  L.  R.,  10  Exch. 
255 ;  s.  c.,  2  Exch.  Div.  1.  Box  v.  Jubb,  27  W.  R.  415,  went  a  step 
further  in  extending  the  defense  of  vis  major  to  a  case  where  the  dam* 
age  was  caused  by  a  third  party  over  whom  defendants  had  no  control, 
releasing  water  from  defendant's  reservoir,  and  thus  overflowing  the 
plaintiff's  land. 

A  still  greater  departure  from  Fletcher  v.  Rylands  is  found  in  the 
case  of  Ross  v.  Fedden,  L.  R.,  7Q.  B.  661,  where  it  was  held  that  the 
tenant  of  an  upper  floor  of  a  building  is  not  liable,  in  the  absence  of 
negligence,  for  damages  caused  by  water  escaping  from  his  water-cloeet 
to  the  lower  floor.  The  same  point  arose  in  Pennsylvania  in  Warren  v. 
Kaufman,  2  Phila.  259,  and  the  court  ruled  that,  while  negligence  was 
prima  facie  made  out,  yet  the  defendant  was  not  responsible  2  he  could 
show  that  the  damage  was  not  caused  by  his  negligence.  It  has  been 
expressly  decided  that  a  custom  even  to  pollute  a  6treara  is  good. 
Carlyon  v.  Levering,  1  H.  4  K  784,  decided  that  the  custom  of 
miners  in  the  stannaries  of  washing  away  the  sand,  stones  and  rubble, 
which  were  dislodged  in  working  the  mines,  in  the  stream,  and  having 
the  same  washed  by  the  flow  of  the  stream  toward  the  sea,  through  the 
plaintiff's  land,  was  good.  See,  also,  Wright  v.  Williams,  1  11.4 
W.  77 ;  Snow  v.  Parsons,  28  Vt.  459 ;  English  v.  Johnson,  17  Gal  107. 
In  Tipping  v.  St.  Helen's  Smelting  Co.,  L.  R.,  1  Ch.  66 ;  11 11.  L.  C. 
642,  the  necessities  of  commerce  are  admitted  as  a  ground  for  compel- 
ling persons  in  a  populous  town  to  put  up  with  poisonous  vapors, 
although  the  superior  sanctity  of  property,  always  in  England  better 
considered  than  life  or  limb,  is  duly  asserted.  In  Covey  v.  Zedbitisrj 
13  0.  B.  (N.  S.)  476,  the  chief  iustice  points  out  the  influence  of  time, 
place  and  circumstance  upon  the  question  of  nuisance.  In  Bamford 
v.  Turnley,  3  B.  &  S.  66,  all  the  judges  recognize  the  doctrine.  Water 
flowing  onto  land  is  a  sort  of  common  enemy  against  which  each  man 
must  defend  himself.  Rex  v.  Commissioners,  8  B.  &  0.  355.  In 
Fletcher  v.  Smith,  2  App.  Cases,  781  (1877) ;  Smith  v.  Fletcher, 
L.  R.,  7  Exch.  305  ;  L.  R.,  9  Exch.  64,  it  was  decided  by  the  house  of  lords 
that  "  a  mine-owner  will  not  be  liable  to  the  owner  of  an  adjacent  mine 
for  injury  occasioned  to  such  adjacent  mine,  where  such  injury  pro- 
ceeds from  natural  causes  in  themselves  beyond  his  control.  West 
Cumberland  Iron  Co.  v.  Kenyon,  6  Ch.  Div.  733;  8.  a,  11  id. 
783  (April,   1879).     The  right  of  mines  to  drain  into  rivers  has 
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always  been  recognized  —  at  least  it  has  always  been  acquiesced  in  in 
this  State.  See  Kauffman  v.  Orei-semer,  2  Casey,  407 ;  Martin  v. 
Riddle,  id.  415 ;  Hughes  v.  Anderson,  68  Ala.  280 ;  WheaUey  v. 
Baugh,  1  Casey,  528.  If  necessity  was  a  good  reason  in  WheaUey  v. 
Baugh,  why  does  it  not  apply  to  Sanderson  v.  Pennsylvania 
Coal  Co  J  WheaUey  v.  Baugh  was  affirmed  in  Lybds  Appeal,  10  Out. 
626.  Private  inconvenience  must  yield  to  public  necessity.  This  is 
acknowledged  by  Judge  Woodward,  in  5  Norr.  409,  where  he  quoted 
St.  Helen's  Smelting  Co.  v.  Tipping,  11  H.  L.  Cas.  642.  See  Hucken- 
stem's  Appeal,  70  Penn.  St.  102 ;  Modes  v.  Dunbar,  7  P.  F.  S.  287. 
In  Snow  v.  Parsons,  28  Vt.  459,  the  reasonableness  of  the  use  of  a 
stream  by  the  upper  riparian  owner  was  held  to  be  a  question  of  fact, 
to  determine  which  testimony  showing  the  uniform  usage  of  the  country 
was  admissible.  The  Pennsylvania  cases  have  always  recognized  cus- 
tom or  usage  as  exercising  a  controlling  influence.  In  Watt  v.  Hoch,  1 
Casey,  411,  it  was  held  that  the  custom  of  the  merchants  of  Pittsburgh 
to  charge  interest  on  goods  sold  after  six  months  is  so  universal  and 
notorious  that  the  courts  are  bound  to  take  notice  of  this  custom  as  a 
part  of  the  law,  following  Koons  v.  Miller,  3  W.  &  S.  271,  where  a 
similar  custom  of  the  Philadelphia  merchants  were  recognized  as  valid 
and  binding.  See  Prankfora  dk  Bristol  Turnpike  Co.  v.  Phila.  & 
Trenton  R.  R.,  4  P.  F.  S.  345;  Mc Masters  v.  Penna.  E.  P.,  19  id. 
374 ;  Carter  v.  Phila.  Coal  Co.,  27  id.  286.  It  is  well  established  that 
whatever  is  authorized  by  an  act  of  the  legislature  cannot  be  a  nuisance ; 
neither  an  injunction  nor  an  action  will  he  to  redress  a  consequential 
injury,  necessarily  resulting  from  the  lawful  exercise  of  a  right  granted 
by  the  sovereign  power  of  the  State.  See  Williams  v.  The  New  York, 
etc.,  18  Barb.  222 ;  Magette  v.  New  York,  3  E.  D.  S.  98 ;  Com.  v.  Reed, 
10  Casey,  275.  In  the  case  of  malice  or  negligence  the  rule  does  not 
apply  for  such  acts  as  are  not  authorized  by  the  legislature.  The 
leading  case  is  the  familiar  one  of  Vaughan  v.  Taff  Vale  Py.  Co.,  3  II. 
&  N.  742 ;  8.  c,  5  id.  678,  and  has  often  been  followed  in  this  State. 
Railroad  Co.  v.  Yeiser,  8  Penn.  St.  366  ;  Turnpike  Co.  v.  The  Rail- 
road, 54  id.  345 ;  Phila.  R.  R.  Co.  v.  Yerger,  73  id.  121 ;  Agnew, 
J.,  54  id.  349.  As  to  whether  damages  should  be  allowed  for  perma- 
nent injury  to  the  land,  see  6  Out.  376;  Pennington  v.  Brinsop 
Hall  Coal  Co.,  L.  R,  5  Oh.  Div.  773.  Interest  cannot  be  allowed 
upon  unliquidated  damages.  Pittsburg  Southern  R.  R.  v.  Taylor,  8 
Out.  317;TfW  v.  County  of  Allegheny,  14  Norr.  413, 

A.  Ricketts,  for  defendants  in  error.  As  to  the  allowance  of  interest, 
see  Bare  v.  Hoffman,  79  Penn.  St.  71,  a  case  where  damages  were 
claimed  for  diverting  water,  fully  sustained  by  Railroad  Co.  v.  Ges~ 
ner,  8  Harr.  240 ;  Penna.  R.  R.  Co.  v.  Cooper,  8  P.  F.  S.  408 ;  and  by 
D.,  L.  &  W.  R.  R.  Co.  v.  Burson,  11  id.  369.  See,  also,  Phila. 
v.  Dyer,  41  Penn.  St.  463 ;  Penna.  R.  R.  Co.  v.  Patterson,  73  id.  491 ; 
City  of  Allegheny  v.  Campbell,  107  id.  530.  The  principles  declared 
in  Locust  Mountain  Iron  &  Coal  Co.  v.  Gorrell,  9  Phila.  247,  pre- 
cisely apply  to  this  case.  There  the  maxim  sic  utere  tuo  ut  alienum 
non  Icedas  is  declared  to  be  the  true  principle  of  the  law. 
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Clark,  J.  The  Pennsylvania  Coal  Company  is  the  owner  of  some 
sixteen  hundred  acres  of  anthracite  coal  lands  in  the  Lackawanna  valley, 
situate  above  the  city  of  Scranton,  in  the  basin  of  a  small  tributary  of 
the  Lackawanna  river,  known  as  Meadow  brook,  into  which,  owing  to 
the  natural  conformation  of  the  surface,  the  water  from  these  lands 
is  drained.  The  company  first  opened  the  coal  seams  on  this  land 
by  a  drift  or  tunnel  in  the  year  1867  or  1868  ;  they  drove  three  other 
tunnels  and  sunk  a  shaft,  and  thereafter  mining  operations  were  exten- 
sively engaged  in ;  the  establishment  being  known  as  the  Gypsy  Grove 
Coal  Works.  From  the  time  the  first  tunnel  was  driven,  the  mine  water 
flowed  by  the  natural  course  of  gravity  into  the  Meadow  brook ;  as  the 
operation  of  the  mines  was  increased,  the  volume  of  mine  water  increased. 
The  water  which  percolated  into  the  shaft  was  by  powerful  engines 
pumped  therefrom,  and,  as  it  was  brought  to  the  surface,  it  passed  with 
the  now  for  the  tunnel,  by  an  artificial  water-course,  over  the  defend- 
ant's own  land  into  the  Meadow  brook,  which,  we  have  said,  was  the 
natuhil  water-course  for  drainage  of  the  entire  basin. 

The  plaintiff,  Mrs.  Sanderson,  in  the  year  1868,  purchased  a  tract 
of  land  in  the  city  of  Scranton,  some  three  miles  below  the  Gypsy 
Grove  works,  on  the  Meadow  brook,  near  its  mouth.  The  existence  of 
the  stream,  the  purity  of  its  water,  and  its  utility  for  domestic  and 
other  purposes,  it  is  said,  was  the  leading  inducement  to  the  purchase. 
She  began  and,  in  the  year  1870,  finished  the  erection  of  a  house  upon 
the  land  ;  in  connection  therewith  dams  were  built  across  the  brook  to 
form  a  fish  and  ice  pond,  and  to  supply  a  cistern ;  the  water  was  forced 
by  a  hydraulic  ram  from  the  cistern  to  a  tank  in  the  house,  and  was 
used  for  domestic  purposes  and  for  a  fountain. 

It  is  alleged  that  the  large  volume  of  mine  water  which  the  defend- 
ants poured  into  the  Meadow  brook  has  corrupted  the  water  of  that 
stream  to  such  an  extent  as  to  render  it  totally  unfit  for  domestic  use ; 
that  the  fish  in  the  brook  have  been  totally  destroyed,  the  plaintiff's 
pipes  corroded,  and  his  entire  apparatus  for  the  utilization  of  the  water 
rendered  wholly  worthless ;  and  that,  in  consequence,  about  the  year  1875, 
the  same  was  abandoned.  This  action  was  brought  to  recover  the  dam- 
ages which  the  plaintiff  alleges  she  has  sustained  in  consequence  of  die 
alleged  pollution  of  the  stream. 

At  the  trial  of  the  cause,  in  February,  1878,  in  the  common  pleas  in 
Luzerne  county,  the  court,  after  hearing  plaintiff's  case,  entered  a  non- 
suit on  the  ground  that  the  discharge  of  tne  mine  water  was  a  necessary 
incident  to  mining;  that  there  was  neither  malice  nor  negligence  shown 
in  the  operation  of  the  mine,  and  the  case  was,  therefore,  one  of 
damnum  absque  injuria.  A  writ  of  error  was  taken  to  the  refusal  of 
the  court  to  take  on  the  nonsuit,  and  the  case  was  presented  for  the 
consideration  of  this  court.  5  Norr.  401.  Upon  consideration  of  the 
questions  involved,  this  court  was  then  of  opinion  that,  except  where  it 
is  qualified  by  the  existence  of  peculiar  conditions,  the  duty  of  the 
owner  of  property  is  defined  by  the  maxim  "sic  utere  tuo  ut  alimum 
non  losdas;  "  that  this  case  exhibited  none  of  those  peculiar  conditions, 
and  that  the  plaintiff's  proofs  exhibited  a  case  which  should  have  been 
submitted  to  the  jury.    A  procedendo  having  been  awarded,  the  causa 
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was  again  brought  to  trial  in  the  common  pleas  of  Lackawanna  county, 
where,  in  October,  1879,  a  verdict  was  rendered  for  the  plaintiff.  A 
writ  of  error  was  then  taken  by  the  defendants,  but  this  court  adhering 
to  the  opinion  contained  in  5  Norr.  401,  the  judgment  was  affirmed. 
The  plaintiff,  however,  sued  out  a  second  writ  to  the  same  judgment, 
and  assigned  for  error  the  ruling  of  the  court  as  to  the  proper  measure 
of  damages,  and  upon  this  the  judgment  was  reversed  and  a  venire 
facias  ae  novo  awarded.  The  cause  was  again  tried  in  the  common 
pleas  of  Lackawanna  county  in  February,  1885 ;  judgment  was  again 
entered  for  the  plaintiff ;  and  it  is  to  this  judgment  that  the  present 
errors  are  assigned. 

The  questions  which  are  now  to  be  considered,  with  a  single  excep- 
tion, perhaps,  being  identical  with  those  which  were  previously  con- 
sidered and  embraced  in  the  judgment  reported  in  5  Norr.  401,  the 
argument  has  been  practically  a  reargument  of  the  original  case.  We 
have  before  us  not  only  the  same  parties  and  the  same  questions,  but 
the  same  case ;  and  if  it  be  true,  as  it  is  most  persistently  argued,  that 
this  court  was  mistaken  in  its  former  ruling,  it  is  well  that  the  error 
should  be  righted  in  the  same  case  in  which  it  occurred. 

If  we  lay  aside  our  own  previous  decisions  of  this  case,  and  regard 
the  cause  as  coming  before  us  upton  reargument,  the  main  question 
involved  is  one  of  new  impression  in  this  State.  This  court  was  not 
then,  and  is  not  now,  in  harmony  with  reference  to  it. 

It  has  been  stated  that  thirty  millions  of  tons  of  anthracite  and  sev- 
enty millions  of  tons  of  bituminous  coal  are  annually  produced  in  Penn- 
sylvania; it  is,  therefore,  a  question  of  vast  importance  and  camot  on 
that  account  be  too  carefully  considered.  For,  if  damages  may  from 
time  to  time  be  recovered,  either  in  the  present  form  or  as  for  a  nui- 
sance, punitive  sums  may  be  resorted  to,  to  prevent  repetition  or  to 
compel  the  abatement  of  the  nuisance;  indeed,  if  the  right  to  damages 
in  such  cases  is  admitted,  equity  may,  and  under  the  decisions  of  this 
court  undoubtedly  would,  at  the  suit  of  any  riparian  owner,  take  juris- 
diction, and  upon  the  ground  of  a  continuous  and  irreparable  injury, 
enjoin  the  operation  of  the  mine  altogether.  Whatever  rights  Mrs. 
Sanderson  may  have  to  the  use  of  this  water,  and  whatever  remedy  she 
raav  have  in  this  case,  or  in  any  other  form,  in  law  or  in  equity,  is  the 
right  and  remedy  of  every  other  riparian  owner  along  Meadow  brook ; 
and  whatever  may  be  the  rights  and  remedies  of  the  owners  on  Meadow 
brook  are  of  course  the  rights  and  remedies  of  all  other  riparian  own- 
ers throughout  the  Commonwealth.  It  may  be  that  Mrs.  Sanderson 
adopted  a  more  extensive  arrangement  for  the  use  of  this  water  than 
any  other  person,  and  is  consequently  more  inconvenienced  on  that 
account;  but  the  law  is  the  same  in  her  case  as  in  all  other  cases;  if 
she  may  recover  damages  in  a  large  amount,  others  similarly  but  less 
affected  may  recover  in  a  less  sum.  Besides,  these  riparian  owners  are 
not  limited  to  their  present  modes  of  enjoyment ;  it  is  impossible  to 
foresee  what  other  modes  of  enjoyment  they,  or  their  successors  in  title, 
may  adopt;  or  to  estimate  the  extent  of  damages  to  which  the  contin- 
ued pollution  of  the  stream  might  proceed ;  hence,  if  the  responsibility 
of  the  operator  of  a  mine  is  extended  to  injuries  of  the  character  com- 
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• 
plained  of,  the  consequences  must  be  that  mining  cannot  be  conducted, 
except  by  the  general  consent  of  all  parties  affected. 

It  will  be  observed  that  the  defendants  have  done  nothing  to  change 
the  character  of  the  water,  or  to  diminish  its  purity,  6ave  what  results 
from  the  natural  use  and  enjoyment  of  their  own  property.  Thev 
have  brought  nothing  on  to  the  land  artificially ;  the  water  as  it  is 
poured  into  Meadow  brook  is  the  water  which  the  mine  naturally  dis- 
charged ;  its  impurity  arises  from  natural  not  artificial  causes.  The 
mine  cannot,  of  course,  be  operated  elsewhere  than  where  the  coal  is 
naturally  found,  and  the  discharge  is  a  necessary  incident  to  the  min- 
ing of  it. 

It  must  be  conceded,  we  think,  that  every  man  is  entitled  to  the  ordi- 
nary and  natural  use  and  enjoyment  of  his  property ;  he  may  cut  down 
the  forest  trees,  clear  and  cultivate  his  land,  although  in  so  doing  he 
may  dry  up  the  sources  of  his  neighbor's  springs,  or  remove  the  natu- 
ral barriers  against  wind  and  storm.  If,  in  the  excavation  of  his  land, 
he  should  uncover  a  spring  of  water,  salt  or  fresh,  acidulated  or  sweet, 
he  will  certainly  not  be  obliged  to  cover  it  again,  or  to  conduct  it  out 
of  its  course,  lest  the  stream  in  its  natural  flow  may  reach  his  neighbor's 
land.  It  has  always  been  considered  that  land  on  a  lower  level  owes  a 
natural  servitude  to  that  on  a  higher  level,  in  respect  of  receiving,  with- 
out claim  for  compensation  by  the  owner,  the  water  naturally  Sowing 
down  to  it.  In  sinking  his  well  he  may  intercept  and  appropriate  the 
water  which  supplies  nis  neighbor's  well.     Acton  v.  Blundett,  12  M. 

6  W.  324 ;  Wheatley  v.  Eaugh,  1  Casey,  528 ;  Haldeman  v.  Bruck- 
hart,  9  Wr.  514.  Or  if  his  own  well  is  so  close  to  the  soil  of  his  neigh- 
bor as  to  require  the  support  of  a  rib  of  clay  or  of  stone,  on  his  neigh- 
bor's land,  to  retain  the  water  in  the  well,  no  action  will  lie  against  tne 
owner  of  the  adjacent  land  for  digging  away  such  clay  or  stone  which 
is  his  own  property,  and  thereby  letting  out  the  water.  Whart.  Neg. 
939.  He  may,  to  a  reasonable  extent,  jwe  natures,  divert  water  from 
a  stream  for  domestic  purposes,  and  for  the  irrigation  of  his  land. 
Messvnqer's  Appeal. 

So,  ako,  eacn  of  two  owners  of  adjoining  mines  has  a  natural  right 
to  work  his  own  mine  in  the  manner  most  convenient  and  beneficial 
to  himself,  although  the  natural  consequence  may  be  that  some  preju- 
dice will  occur  to  the  owner  of  the  adjoining  mine.    Smith  v.  Kenarick, 

7  C.  B.  515.  One  mine-owner  may  thus  permit  water  naturally  flow- 
ing in  his  own  mine  to  pass  off  by  gravitation  into  an  adjoining  or 
lower  mine,  so  long  as  his  operations  are  carried  on  properly  and  in  the 
usual  manner.  Bainbridge  Mines,  297.  To  the  same  effect  are  Wil- 
son v.  WaddeUy  2  App.  Cas.  95 ;  s.  c,  19  Eng.  Rep.  1 ;  Orompton  v. 
Lea,  L.  R.,  19  Eq.  115 ;  s.  o.,  11  Eng.  Itep.  719. 

The  defendants,  being  the  owners  of  the  land,  had  a  right  to  mine 
the  coal.  It  may  be  stated  as  a  general  proposition,  that  every  man  has 
the  right  to  the  natural  use  and  enjoyment  of  his  own  property,  and  if 
whilst  lawfully  in  such  use  and  enjoyment,  without  negligence  or 
malice  on  his  part,  an  unavoidable  loss  occurs  to  his  neighbor,  it  is 
damnum  absque  injuria,  for  the  rightful  use  of  one's  own  land  may 
cause  damage  to  another,  without  any  legal  wrong. 
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Mining  in  the  ordinary  and  usual  form  is  the  natural  user  of  coal 
lands;  they  are,  for  the  most  part,  unlit  for  any  other  use.  "It  is 
established,"  says  Cotton,  L.  J.,  in  West  Cumberland  Iron  Co.  v. 
Eenyon,  6  Ch.  Div.  773 ;  s.  c,  23  Eng.  Rep.  336,*  "  that  taking 
out  minerals  is  a  natural  use  of  mining  property,  and  that  no  adjoining 
proprietor  can  complain  of  the  result  of  careful,  proper  mining  opera- 
tions." In  the  same  case,  Brett,  L.  J.,  says :  "  Ihe  cases  have  decided 
that  where  that  maxim  —  sic  utere  tuo  ut  alienum  non  Imdas —  is  ap- 
plied to  landed  property,  it  is  subject  to  a  certain  modification  ;  it  being 
necessary  for  the  plaintiff  to  show,  not  only  that  he  has  sustained  dam- 
age, but  that  the  defendant  has  caused  it  by  going  beyond  what  is  neces- 
sary in  order  to  enable  him  to  have  the  natural  use  of  his  own  land." 

The  right  to  mine  coal  is  not  a  nuisance  in  itself;  it  is,  as  we  have 
said,  a  right  incident  to  the  ownership  of  coal  property,  and  when  exer- 
cised in  the  ordinary  manner,  and  with  due  care,  the  owner  cannot  be 
held  for  permitting  the  natural  flow  of  mine  water  over  his  own  land 
into  the  water-course,  by  means  of  which  the  natural  drainage  of  the 
country  is  affected. 

There  are,  it  is  well  known,  percolations  of  mine  water  into  all 
mines;  whether  the  mine  be  operated  by  tunnel,  slope  or  shaft,  water 
will  accumulate,  and,  unless  it  can  be  discharged,  mining  must  cease. 
The  discharge  of  this  acidulated  water  is,  practically,  a  condition  upon 
which  the  ordinary  use  and  enioyment  of  coal  lands  depends ;  the  dis- 
charge of  the  water  is  practically  part  and  parcel  of  the  process  of  min- 
ing, and,  as  it  can  only  be  effected  through  natural  channels,  the  denial 
of  this  right  must  inevitably  produce  results  of  a  most  serious  character 
to  this,  the  leading  industrial  interest  of  the  State.  The  defendants 
were  engaged  in  a  perfectly  lawful  business,  in  which  they  had  made 
large  expenditures,  and  in  which  the  interests  of  the  entire  community 
were  concerned  ;  they  were  at  liberty  to  carry  on  that  business  in  the 
ordinary  way,  and  were  not,  while  so  doing,  accountable  for  conse- 
quences which  they  could  not  control;  as  the  mining  operations  went 
on,  the  water,  by  the  mere  force  of  gravity,  ran  out  of  the  drifts,  and 
found  its  way  over  the  defendant's  own  land  to  Meadow  brook  ;  it  is 
clear  that  for  the  consequences  of  this  flow,  which,  by  the  mere  force 
of  gravity,  naturally,  and  without  any  fault  of  the  defendants,  carried 
the  water  into  the  brook,  and  thence  to  the  plaintiff's  pond,  there  could 
be  no  responsibility  as  damages  on  part  of  the  defendants. 

A  person,  in  the  lawful  use  of  his  own  land,  may  cause  to  flow  over 
the  land  of  another  a  greater  quantity  of  water  than  it  is  naturally  sub- 
jected to.  I  am  aware,  says  Woodward,  J.,  in  Kauffmcm  v.  (Jriese- 
mer,  2  Casey,  414,  that  in  Merritt  v.  Parker,  1  Coxe  (IN .  J.),  460,  Chief 
I  Justice  Kinsey  denied  these  principles,  and  held  that  by  no  contrivance 
and  under  no  pretense  can  one  man  cause  to  flow  over  the  land  of 
another  a  greater  quantity  of  *  water  than  it  is  naturally  subjected  to ; 
but,  on  the  other  hand,  there  is  a  Maryland  case  of  equal  authority  — 
Wttliams  v.  Gale,  3  Harr.  &  Johns.  231  —  which,  in  its  facts,  bears  a 

•This  is  an  error  in  citation.  The  language  quoted  is  from  the  judgment  of  the 
court  of  appeal.  11  Ch.  Div.,  789;  s.  c,  32  Eng.  Rep.  826,  which  reversed  6  Ch. 
Div.  773.— Ed. 
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striking  resemblance  to  the  case  at  bar,  and  the  case  of  Martin  v. 
Riddle,  decided  by  my  brother  Lowrib,  in  the  district  court  of  Alle- 
gheny county,  and  affirmed  in  the  supreme  court  at  September  term, 
1848 ;  these  cases  recognize  the  principle  that  the  superior  owner  may 
improve  his  lands  by  throwing  increased  waters  upon  his  inferior 
through  the  natural  and  customary  channels,  which  is  a  most  important 
principle  in  respect  not  only  to  agricultural,  but  to  mining  operations  * 
also." 

It  may  be  said  that,  under  the  doctrine  of  Baird  v.  Williamson,  15 
C.  B.  (N.  S.)  376,  when  the  flow  of  water  is  increased  artificially,  or  is 
greater  than  would  result  from  gravitation  alone,  the  mine-owner  who 
causes  it  is  liable  for  the  increased  injury ;  that  this  may  be  termed  a 
non-natural  use  of  the  land,  and  the  mine-owner  would  be  held 
for  any  injury  which  would  be  sustained  in  consequence  of  this  arti- 
ficial increase  in  the  amount.  We  understand  the  rule  of  Baird  v. 
Williamson  to  be  this :  Where  coal  may  be  successfully  mined  by  tun- 
nel or  drift,  the  owner  of  the  land  may  be  deemed  to  nave  the  natural 
use  and  enjoyment  of  it  in  that  form  of  raining,  and  he  will  in  such  a 
case  not  be  allowed  to  add  merely  to  the  efficiency  of  his  enterprise  to 
the  injury  of  his  neighbor's  land,  by  the  artificial  accumulation  of 
water  in  large  quantities,  through  the  use  of  powerful  engines  and 
pumps. 

But  it  does  not  appear,  from  any  evidence  in  this  cause,  that  the  mine 
was  conducted  by  the  defendant  in  any  but  the  ordinary  and  usual  mode 
of  mining  in  this  country.  The  deeper  strata  can  only  be  reached  by 
shaft,  and  no  shaft  can  be  worked  until  the  water  is  withdrawn.  A " 
drift  is  in  some  sense  an  artificial  opening  in  the  land,  and  accumulates 
and  discharges  water  in  a  greater  volume  and  extent  than  would  other- 
wise result  from  purely  natural  causes,  yet  mining  by  drift  has,  as  we 
have  seen,  been  held  to  be  a  natural  user  of  the  land.  So,  too,  we  think, 
according  to  the  present  practice  of  mining,  the  working  of  the  lower 
strata  by  shaft,  in  the  usual  and  ordinary  way,  must  be  considered  the 
natural  user  of  the  land,  for  the  taking  out  of  the  coal  which  can  be 
reached  by  shaft  only ;  and,  as  the  water  cannot  be  discharged  by 

f gravity  alone,  it  must  necessarily,  as  part  of  the  process  of  mining,  be 
if  ted  to  the  surface,  by  artificial  means,  and  thence  be  discharged  through 
the  ordinary  natural  channels  for  the  drainage  of  the  country. 

But  if  we  should  be  wrong  as  to  the  water  which  was  pumped  out  of 
the  mine,  how  can  we  discriminate  as  to  the  effect  of  the  water  which 
flowed  from  the  mine  by  mere  gravity,  and  that  which  was  pumped 
out  ?  The  witnesses  did  not  discriminate  in  their  testimony,  and  the 
learned  court  did  not  instruct  the  jury  to  make  any  discrimination 
The  injury  done  to  the  plaintiff  was  estimated  without  any  effort  to 
distinguish  between  the  effects  of  the  water  from  one  or  other  of  these 
sources.  If  the  stream  was  already  corrupted  by  the  water,  which  flowed 
from  the  tunnels,  or  if  that  water  was  sufficient  of  itself  to  corrupt  it, 
so  as  to  render  it  useless  for  domestic  purposes,  the  water  which  was 
pumped,  as  an  independent  cause  of  action,  would  occasion  an  injury 
without  damage.     The  pollution  of  a  clear  stream  might  inflict  an  injury 
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for  which  damages  would  be  recoverable,  but  we  cannot  see  how  dam- 
ages could  be  estimated  for  the  pollution  of  a  stream,  which  had  already 
become  foul  from  other  causes,  for  which  the  law  gave  no  remedy.* 

It  is  said  the  defendants  created  an  artificial  water-course  from  their 
mine  to  Meadow  brook,  but  this  artificial  water-course  was  upon  their 
own  land,  and  conducted  no  more  water  to  the  brook  than  by  the 
natural  conformation  of  the  surface  could  otherwise  have  reached  it. 
If  it  be  suggested  that  the  defendants  might  have  extended  this  arti- 
ficial water  way,  in  form  of  a  sewer,  to  some  point  of  safety,  it  may  be 
asked  where,  short  of  the  sea,  might  the  sewer  be  discharged,  that  the 
same  complaint  might  not  be  made  ? 

We  do  not  say  that  a  case  may  not  arise  in  which  a  stream  from  such 
pollution  may  be  regarded  as  a  public  nuisance,  and  that  the  public 
interests,  as  involved  in  the  general  health  and  well-being  of  the  com- 
munity, may  not  require  the  abatement  of  that  nuisance.  This  is  not 
such  a  case ;  it  is  shown  that  the  community  in  and  around  the  city  of 
Scranton,  including  the  complainant,  is  supplied  with  abundant  pure 
water,  from  other  sources ;  there  is  no  complaint  as  to  any  injurious 
effects  from  this  water  to  the  general  health ;  the  community  does  not 
complain  on  any  ground  ;  the  plaintiff's  grievance  is  for  a  mere  personal 
inconvenience,  and  we  are  of  opinion  that  mere  private  personal  incon- 
veniences arising  in  this  way,  and  under  such  circumstances,  must  yield 
to  the  necessities  of  a  great  public  industry,  which,  although  in  the 
hands  of  a  private  corporation,  subserves  a  great  public  interest.  To 
encourage  the  development  of  the  great  natural  resources  of  a  country, 
trifling  inconveniences  to  particular  persons  must  sometimes  give  way 
to  the  necessities  of  a  great  community. 

Nor  do  we  say  that  a  miner,  in  order  that  his  mines  may  be  made 
available,  may  enter  upon  his  neighbor's  lands,  or  inflict  upon  him  any 
other  immediate  or  direct  injury,  but  we  do  say,  that  in  tne  operation 
of  mining,  in  the  ordinary  and  usual  manner,  he  may,  upon  his  own 
lands,  lead  the  water  which  percolates  into  his  mine,  into  the  streams 
which  form  the  natural  drainage  of  the  basin  in  which  the  coal  is  situate, 
although  the  quantity  as  well  as  the  quality  of  the  water  in  the  stream 
xnsj  thereby  be  affected. 

in  the  previous  disposition  of  this  case  in  this  court,  as  reported  in 
5  Norr.  401,  the  principle  of  law  mainly  relied  upon  was  stated  as  fol- 
lows :  "  If  a  man  brings  or  uses  a  thing  of  a  dangerous  nature  on  his 
own  land,  he  must  keep  it  at  his  own  peril,  and  is  liable  for  the  con- 
sequences if  it  escaDes  and  does  injury  to  another.  Janes  v.  Festvniog 
R.  R.Co.,  L.  R.,  3  Q.  B.  736.  "  Tte  person  whose  grass  or  corn  is  eaten 
down  by  the  escaping  cattle  of  his  neighbor ;  or  whose  mine  is  flooded  by 
the  water  from  his  neighbor's  reservoir  —  Harrison  v.  Cheat  Northern 
R.  R.  Co.,  3  H.  &C.  238— or  whose  habitation  is  made  unhealthy  by  the 
fumes  and  noisome  vapors  of  his  neighbor's  alkali  works — St.  Helen's 
Smelting  Co.  v.  Tipping,  11  H.  L.  Cas.  642  —  is  damnified  without 
any  fault  of  his  own,  and  it  seems  but  reasonable  and  just  that  the 
neighbor  who  has  brought  something  on  his  own  property  which  was 
not  naturally  there,  harmless  to  others,  so  long  as  it  was  confined  to  his 

~~  *See  Wood  Nuis.,  §  688.  ~ 
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own  property,  but  which  he  knows  will  be  mischievous  if  it  gets  on  his 
neighbor's,  should  be  obliged  to  make  good  the  damage  which  ensues  if 
he  does  not  succeed  in  confining  it  to  his  own  property.  Fletcher  v. 
Bylands,  L.  R.,  1  Exch.  280." 

The  parenthetic  references  to  authorities  are  not  found  in  the  opinion 
in  Fletcher  v.  Hi/lands,  but  were  inserted  in  the  body  of  the  quotation 
by  Mr.  Justice  Woodward,  who  delivered  the  opiuion  of  this  court 

The  doctrine  declared  in  Fletcher  v.  fiylands,  regarded  as  a  general 
statement  of  the  law,  is  perhaps  not  open  to  criticism  in  England,  but 
it  is  subject  to  many  and  obvious  exceptions  there,  and  has  not  been 
generally  received  in  this  country.  A  rule  which  casts  upon  an  inno- 
cent person  the  responsibility  of  an  insurer  is  a  hard  one  at  the  best, 
and  will  not  be  generally  applied  unless  required  by  some  public  policy, 
or  the  contract  of  the  parties.  The  later  decisions  in  the  English  courts 
seem  to  encourage  rather  than  to  discourage  exceptions  to  it.  But  we 
regard  the  rule  in  Fletcher  v.  JZylands,  as  wholly  inapplicable  to  the 
case  under  consideration.  Referring  to  the  judgment  we  nnd  the  facts  of 
that  case  to  have  been  as  follows :  The  plaintiff  was  damagd  by  his 
property  being  flooded  with  water,  which,  without  any  fault  on  his  part, 
broke  out  of  a  reservoir,  constructed  and  maintained  on  the  defendants' 
land,  by  the  defendants'  orders.  The  coal  under  the  defendants'  land 
had,  at  some  remote  period,  been  worked  out,  but  this  was  unknown  at 
the  time  the  defendants  gave  directions  to  erect  the  reservoir.  Although 
the  persons  employed  did  not  in  fact  use  proper  care  and  skill  to  pro- 
vide for  the  sufficiency  of  the  reservoir  with  reference  to  these  old 
shafts,  the  defendants  were  personally  free  from  all  blame.  The  eon- 
sequence  was,  that  the  reservoir,  when  filled  with  water,  burst  into  the 
shaf ts ;  the  water  flowed  down  through  them  into  the  old  workings, 
and  thence  into  the  plaintiff's  mine,  and  there  did  the  mischief.  "  We 
think  that  the  true  rule  of  law  is,"  says  Blackburn,  J.,  "  that  the  per- 
son who  for  his  own  purposes  brings  on  his  lands  and  collects  and  keeps 
there  any  thing  likely  to  dp  mischief,  if  it  escapes  must  keep  it  in  at 
his  peril,  and,  if  he  does  not  do  so,  is  prima  facie  answerable  for  all  the 
damages  which  is  the  natural  consequence  of  its  escape.  He  can  excuse 
himself  by  showing  that  the  escape  was  owing  to  the  plain  tiff's  default, 
or  perhaps  that  the  escape  was  the  consequence  of  vis  major,  or  the  act 
of  God ;  but  as  nothing  of  this  sort  exists  here,  it  is  unnecessary  to 
inquire  what  excuse  would  be  sufficient.  The  general  rule,  as  above 
stated,  seems  on  principle  just." 

Then  follows  the  clause  which  we  find  quoted  in  the  opinion  of  Mr. 
Justice  Woodward. 

But  the  defendants  in  the  case  at  bar  brought  nothing  upon  the  land ; 
they  accumulated  nothing  there ;  the  water  was  there  without  any  act 
of  theirs,  and  it  was  the  accumulation  of  it  which  they  sought  to  pre- 
vent. They  were  in  the  natural  user  of  their  lands  for  a  lawful  purpose, 
and  the  discharge  of  the  mine  water  was  an  absolute  necessity  m  order 
to  that  use  of  the  land.  The  distinction  is  obvious,  and  we  cannot  see 
how  Fletcher  v.  Rylands  can  be  supposed  to  have  any  application  in 
the  consideration  of  this  case. 

The  case  was  taken  to  the  house  of  lords  on  a  proceeding  in  error 
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against  the  judgment  of  the  exchequer  chamber,  which  had  reversed 
the  judgment  of  the  court  of  exchequer;  the  judgment  was  there 
affirmed  —  liylands  v.  Fletcher,  L.  R.,  3  H.  L.  330  —  and  the  general 
legal  proposition  involved  in  the  case  thus  stated  by  Lord  Cranwobth  : 
"If  a  person  bring  or  accumulate  on  his  land  any  thing  which,  if  it 
should  escape,  may  cause  damage  to  his  neighbor,  he  does  so  at  his 
peril.  If  it  does  escape  and  cause  damage  he  is  responsible,  however 
careful  he  may  have  been,  and  whatever  caution  he  may  have  taken  to 
prevent  damage." 

But  the  very  distinction  we  have  endeavored  to  point  out  between 
that  case  and  this  was  suggested  in  the  judgment  of  the  house  of  lords, 
in  the  case  referred  to.  Lord  Cairns  says :  "  The  defendants  might 
lawfully  have  used  that  close  for  any  purpose  for  which  it  might  in 
the  ordinary  course  of  the  employment  of  land  be  used,  and  if  in  what 
I  may  terra  the  natural  user  of  that  land,  there  had  been  any  accumu- 
lation of  water,  either  on  the  surface  or  underground,  and  if,  by  the 
operation  of  the  laws  of  nature,  that  accumulation  of  water  had  passed  off 
into' the  close  occupied  by  the  plaintiff,  the  plaintiff  could  not  have  com- 
plained that  the  result  had  taken  place."  A  line  was  thus  drawn  between 
the  rule  recognized  in  the  case  adjudged,  and  the  general  immunity 
which  the  law  extends  to  land-owners  for  acts  done  in  the  natural  and 
lawful  user  of  their  land.  In  the  first  head-note  of  the  case  as  reported 
in  L.  R.,  3  H.  L.  330,  the  general  legal  proposition  embodied  in 
the  judgment  of  the  house  of  lords  is  thus  stated  :  "  Where  the  owner 
of  land,  without  willfulness  or  negligence,  uses  his  land  in  the  ordinary 
manner  of  its  use,  though  mischief  should  thereby  be  occasioned  to 
his  neighbor,  he  will  not  be  liable  for  damages."  Thus  it  seems  that 
the  liability,  even  under  the  ruling  of  Rylands  v.  Fletcher,  is  rested 
On  the  manifestly  hazardous  state  of  things  artificially  maintained  on 
the  land,  and  not  on  the  natural  user  of  it. 

As  we  have  .said,  even  in  England  the  later  decisions  favor  exceptions 
to  the  rule  of  liylands  v.  Fletcher;  thus,  in  Nichols  v.  Marsland,  L. 
R.,  10  Exch.  255  ;  e.  o.,  14  Eng.  Rep.  538,  the  defendant  was  an  owner 
of  artificial  pools,  formed  by  damming  a  natural  stream  into  which  the 
Water  was  finally  let  off  by  a  system  of  weirs.  The  rain-fall  accom- 
panying an  extremely  violent  tnunderstorm  broke  the  embankments, 
and  the  rush  of  water  down  the  stream  carried  away  four  county 
bridges,  in  respect  of  which  the  action  was  brought.  It  was  held  that 
the  rule  referred  to  did  not  apply  in  the  operation  of  natural  forces 
so  violent  and  unexpected  that  human  foresight  could  not  have  been 
reasonably  expected  to  anticipate  it.  So  it  has  been  held  not  to  apply 
where  the  immediate  cause  of  the  damage  is  the  act  of  a  stranger  — 
Box  v.  Jubb,  4  Exch.  Div.  76;  s.  c,  31  Eng.  Rep.  370— nor  when 
the  artificial  construction  is  maintained  for  the  common  benefit,  and 
the  immediate  cause  of  the  injury  of  such  a  trivial  character  as  to  have 
been  wholly  unexpected  —  Uarstairs  v.  Taylor,  L.  R.,  6  Exch.  217  — 
or  in  the  exercise  of  powers  specially  conferred  by  law,  Madras  Hy. 
Co.  v.  Zemindar,  etc.,  L.  R.,  1  Ind.  App.  364. 

The  principle  of  Rylands  v.  Fletcher  was  again  enforced  by  the 
court  of  exchequer  in  Smith  v.  Fletcher,  L.  R.,  7  Exch.  305;  s.  o., 
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3  Eng.  Rep.  422,  a  case  referred  to  in  the  argument  of  counsel,  grow- 
ing out  of  injury  from  the  same  premises;  the  case  was  carried  up,  how- 
ever, to  the  exchequer  chamber,  where  the  judges  thought  that,  under 
the  circumstances  of  the  case,  evidence  might  have  been  received  to 
show  that  every  reasonable  precaution  had  been  taken  to  guard  against 
ordinary  emergencies,  and  that  it  was  desirable  the  opinion  of  the  jury 
should  be  taken  as  to  whether  the  acts  of  the  defendants  were  done  in 
the  ordinary,  reasonable  and  proper  mode  of  working  the  mine.  It  is 
not  altogether  clear,  therefore,  since  the  decision  of  this  case  in  the  ex- 
chequer chamber,  what  the  English  doctrine  is,  as  to  cases  which  are 
not  strictly  like  Rylands  v.  Fletcher. 

Nor  has  the  doctrine  of  Rylands  v.  Fletcher  been  generally 
received  in  this  countnr ;  it  has  been  cited  with  approval  in  Massachu- 
setts —  Shipley  v.  Fifty  Associates,  106  Mass.  194 ;  s.  o.,  8  Am.  Rep. 
318 ;  Gorham  v.  Gross,  125  id.  232;  s.  c,  28  Am.  Rep.  224;  Mears 
v.  Dole,  135  id.  508 — but  it  has  been  expressly  denied  in  New  York  — 
Loses  v.  Buchxman,  51  N.  Y.  477  ;  s.  o.,  10  Am.  Rep.  623  —  in  New 
Jersey  —  Marshall  v.  Welwood,  38  N.  J.  Law,  339  ;  s.  o.,  20  Am.  Rep. 
394  —  and  in  New  Hampshire  —  Swett  v.  Cutts,  50  N.  H.  439 ;  s.  o.,  9 
Am.  Rep.  276;  Garland  v.  Towne,  55  N.  H.  57;  s.  o.,  20  Am.  Rep.  164. 
In  Losee  v.  Buchanan,  Eakl,  C.,says  it  is  sufficient,  however,  to  say  that 
the  law,  as  laid  down  in  these  cases — Rylands  v.  Fletcher  and  Smith 
v.  Fletcher — is  in  direct  conflict  with  the  law  as  settled  in  this  country. 
"  Here,  if  one  builds  a  dam  upon  his  own  premises  and  thus  holds  back  and 
accumulates  the  water  for  his  benefit,  or  if  he  brings  water  upon  his  prem- 
ises into  a  reservoir,  in  case  the  dam  or  the  banks  of  the  reservoir  give  way, 
and  thelandsof  a  neighbor  are  thus  flooded, he  is  not  liable  for  the  damage 
without  proof  of  some  fault  or  negligence  on  his  part.  Angell  Water- 
courses, §  336;  Lawham  v.  Ourtis,  5  Vt.  371 ;  Todd  v.  CocKell,  17  CaL 
97 ;  Everett  v.  Bydratdic,  etc.,  Co.,  23  id.  225 ;  Shrewsbury  v.  Smith, 
12  Cush.  177 ;  Livingston  v.  Adams,  8  Cow.  175 ;  Bailey  v.  Mayor, 
etc.,  of  New  York,  3  Hill,  531 ;  s.  o:,  2  Denio,  433  ;  Piooley  v.  Clark, 
35  N.  Y.  520,  524  ;  Sheldon  v.  Sherman,  42  id.  484;  s.  a,  1  Am.  Rep. 
569.  The  true  rule  is  laid  down  in  the  case  of  Livingston  v.  Adams, 
as  follows :  "  Where  one  builds  a  mill-dam  upon  a  proper  model,  and 
the  work  is  well  and  substantially  done,  he  is  not  liable  to  an  action 
though  it  break  away,  in  conseauence  of  which  his  neighbor's  dam 
and  mill  below  are  destroyed.  Negligence  should  be  shown  in  order 
to  make  him  liable." 

In  Marshall  v.  Wdwood,  Bbasley,  Ch.  J.,  says :  "  The  fallacy  in 
the  process  of  which  judgment  is  reached  in  the  case  of  Fletcher  v. 
Rylands  appears  to  me  to  consist  in  this:  that  the  rule  mainly  appli- 
cable to  a  class  of  cases,  which,  I  think,  should  be  regarded  as  in  a 
great  degree  exceptional,  is  amplified  and  extended  into  a  general  if 
not  universal  principle." 

In  Garland  v.  Towne,  Ladd,  J.,  referring  to  the  case  of  Rylands  v. 
Fletcher,  says  :  "I  am  not  aware  that  any  court  this  side  of  the  Atlantic 
has  gone  so  far  as  this,  and  I  apprehend  that  it  would  be  a  surprise  not 
only  to  that  large  class  of  our  people  engaged  in  various  manufacturing 
operations,  who  use  water  power  to  propel  their  machinery,  and  for 
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that  purpose  maintain  reservoirs,  but  to  the  legal  profession,  to  hold 
that  iu  case  of  the  breaking  away  of  such  reservoirs  there  is  no  question 
of  care  or  negligence  to  be  tried,  but  that  he  who  has  thus  accumulated 
water  in  a  non-natural  state  on  his  own  premises  is  liable,  at  all  events, 
as  matter  of  law,  in  case  it  escapes,  for  the  damage  caused  by  it.  As 
a  general  proposition  it  is  safe  to  say  that  the  owner  of  the  land  has  a 
right  to  make  reasonable  use  of  his  property,  and  that  right  extends  as 
well  to  an  unlimited  distance  above  the  earth's  surface  as  to  an  unlim- 
ited distance  below."  See,  also,  Whart.  Neg.  934 ;  Angell  Water-courses, 
336 ;  Washb.  Easements,  chap.  3,  §  7 ;  Jones  v.  R.  R.  Co.,  27  Vt.  399. 
If  a  man  erect  a  mill  upon  a  stream  of  water  and  build  a  dam  wholly 
upon  his  own  land  in  order  to  apply  the  weight  and  power  of  the 
water  to  the  propelling  of  his  mill ;  or,  if  he  erect  tanks  or  basins  to 
retain  water  for  the  irrigation  of  his  land,  it  seems  a  severe  rule  to  put 
upon  him  the  6trict  and  unbending  obligation  of  an  insurer ;  to  hold 
him  liable  for  any  injury  whatever  which  may  result  from  the  escape 
of  the  water,  whether  in  the  construction  and  maintenance  of  the  works 
he  was  negligent  or  not. 

As  a  general  rule  those  who  engage  in  an  undertaking  attended  with 
risks  to  their  neighbors  are  answerable  for  the  conduct  of  that  under- 
taking with  diligence  proportioned  to  the  apparent  risk,  and  tBis  would 
seem  to  be  the  better  rule.  Where  one  places  a  steam  boiler  upon  his 
premises  and  operates  the  same  with  care  and  skill  so  that  it  is  no 
nuisance,  in  the  absence  of  proof  of  fault  or  negligence  upon  his  part, 
he  is  not  liable  for  damages  to  his  neighbor,  occasioned  by  the  explosion 
of  his  boiler.  Losee  v.  l&uchanwn,  supra.  A  railway  company  may 
bring  upon  its  lands  locomotive  engines,  and  if,  notwithstanding  the 
best  practical  care  and  caution  and  the  use  of  the  best  approved  appli- 
ances, sparks  escape  and  fire  the  property  of  the  adjacent  land-owners, 
the  company  will  not  be  held  for  the  consequences.  So  with  fires 
necessarily  employed  in  the  clearing  of  land,  and  for  domestic  purposes ; 
in  the  accumulation  of  materials  for  building  of  dwelling-houses,  or  other 
necessary  structures  on  the  land  for  the  enjoyment  thereof. 

In  the  first  place,  then,  we  do  not  regard  the  rule  in  Rylands  v. 
Fletcher  as  having  any  application  to  a  case  of  this  kind ;  and  if  it  had, 
we  are  unwilling  to  recognize  the  arbitrary  and  absolute  rule  of  respon- 
sibility it  declares,  to  the  full  extent  at  least  to  which  its  general  state- 
ment would  necesarilv  lead.  The  case  of  Mason  v.  Sill,  5  B.  &  A.  11, 
is  in  no  respect  inconsistent  with  the  views  we  have  expressed,  and  we  can- 
not see  how  it  can  be  supposed  to  have  any  important  bearing  on  the 
case. 

The  only  case  cited  by  the  defendants  in  error  which  would  seem  to 
sustain  their  view  of  this  case  is  the  rather  recent  case  of  Pennington 
v.  Brinsop  Coal  Co.,  5  Ch.  Div.  769 ;  s.  o.,  22  Eng.  Hep.  450,  where  an 
injunction  was  granted  to  restrain  the  coal  company  from  pumping  water 
from  their  colliery  into  Borsdane  brook,  by  means  whereoi  the  water  used 
in  the  plaintiff's  cotton  mill  was  corrupted.  The  claim  in  that  case,  how- 
ever, included  the  distinct  assertion  by  the  plaintiff  of  a  prescriptive 
right  to  the  use  of  the  water  for  the  supply  of  his  boilers,  and  for  the 
other  purposes  of  the  mill,  in  its  natural  purity.    That  the  plaintiff  had 
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all  the  rights  of  a  riparian  owner,  and  also  a  right  by  prescription,  was 
conceded ;  upon  tins  the  court  granted  an  injunction.  What  the  plain- 
tiffs rights  as  a  riparian  owner  were  was  not  separately  discussed  in 
the  judgment  of  the  court ;  indeed,  that  question  was  not  discussed  at 
all,  and  cannot  be  said  to  have  been  decided,  because,  as  we  have  said, 
the  defendant  conceded  the  prescriptive  right.  The  opinion  of  the 
court  —  Fry,  J.  —  is  wholly  occupied  with  the  discussion  of  a  question 
which  is  irrelevant  here,  whether,  where  the  right  is  conceded,  dam- 
ages might  or  should  be  awarded  in  lieu  of  the  injunction.  As  the 
question  now  under  consideration  was  neither  discussed  nor  decided, 
we  cannot  see  how  the  case  can  be  supposed  to  have  any  importance 
here.  If  it  be  assumed,  however,  that  it  was  decided  upon  the  plain- 
tiffs rights  as  a  riparian  owner  alone,  we  think  the  case  was  not  well 
considered ;  the  authorities  cited  by  the  learned  judge  in  that  view  cer- 
tainly do  not  sustain  him.* 

There  is  a  well  known  line  of  cases  in  Pennsylvania  and  elsewhere, 
which  decide  that  a  stream  of  water  may  not  be  fouled  by  the  intro- 
duction into  it  of  any  foreign  substance,  to  the  damage  and  injury  of 
the  lower  riparian  owners.  Howell  v.  McCoy,  3  Rawle,  256;  narday 
v.  Com. ,  1  Casey,  503 ;  McCallum  v.  Oermomtovm  Water  Co.,  54  Penn. 
St.  40 ;  Wood  v,  Sutoliffe,  16  Jur.  75 ;  Wood  v.  Waud,  3  Exch.  748;  St. 
Helen  Smelting  Co.  v.  Tipping,  4  B.  &  S.  608 ;  11  H.  L.  642,  are  cases 
of  this  kind.  But  we  do  not  understand  the  principle  of  these  cases 
to  be  denied,  as  we  think  they  are  not  pertinent  to  the  question  now 
under  consideration.  The  defendants  introduced  nothing  into  the  water 
to  corrupt  it ;  the  water  flowed  into  Meadow  brook  just  as  it  was  found 
in  the  mine ;  its  impurities  were  from  natural  and  not  from  artificial 
causes. 

It  may  be  said  that,  if  the  mines  had  not  been  opened,  the  water 
which  flowed  into  the  stream  would  have  been  pure,  but  as  Chief  Jus- 
tice Lewis  said  in  Wheatley  v.  Baugh,  1  Casey,  532,  "  the  law  has  never 
gone  so  far  as  to  recognize  in  one  man  the  right  to  convert  another's 
farm  to  his  own  use  for  the  purpose  of  a  filter." 

In  the  case  of  New  Boston  Coal  Co.  v.  Pottsville  Water  Co.,  54 
Penn.  St.  164,  a  question  of  a  somewhat  similar  nature  was  sought  to 
be  raised  in  this  court,  but  the  cause  was  determined  on  other  grounds, 
and  the  question  referred  to  was  not  decided.  No  case  in  Pennsylvania 
has  been  brought  to  our  notice  in  which  the  precise  question  appears  to 
have  been  decided. 

As  the  discharge  of  mine  water  is  incident  to  all  mining,  it  is  proba- 
ble that  there  is  scarcely  a  stream  in  the  mining  regions  or  Lackawanna 
county  which  is  not  to  a  greater  or  less  extent  similarly  affected,  but 
adopting  the  language  of  our  brother  Paxson  in  his  dissenting  opinion 
—  6  W.  N.  C.  100  —  "  The  population,  wealth  and  improvements  are 
the  result  of  mining,  and  of  that  alone.  The  plaintiffs  knew  when  they 
purchased  their  property  that  they  were  in  a  mining  region ;  they  were 
in  a  city  born  ot  mining  operations,  and  which  had   become  rich  and 

*  "  While  their  claim  included  the  assertion  of  a  prescriptive  right,  it  was  discussed 
mainly  in  view  of  the  position  of  plaintiffs'  rights  as  sub-riparian  owner*"  Wood- 
ward, J.,  86  Penn.  St.  401. 
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populous  as  the  result  thereof.  Thej  knew  that  all  mountain  streams 
in  that  section  were  affected  by  mine  water,  or  were  liable  to  be.  Hav- 
ing enjoyed  the  advantages  which  coal  mining  confers,  I  see  no  great 
hardship,  nor  any  violence  to  equity,  in  their  also  accepting  the  incon- 
veniences necessarily  resulting  from  the  business." 

We  are  of  opinion,  for  the  reasons  stated,  this  judgment  should  be 
reversed.  It  is  with  the  greatest  reluctance  we  conclude  to  revise  and 
reverse  a  former  judgment  of  this  court.  We  feel  much  more  embar- 
rassed in  so  doing,  because  of  the  well-known  ability  and  learning  of 
the  distinguished  judge  who  delivered  the  previous  opinion,  and  of  the 
fact  that  two  at  least  of  our  number  have  given  that  opinion  their  for- 
mal approval,  but  a  majority  of  this  court  as  it  is  now  constituted,  sat- 
isfied tnat  the  rule  laid  down  in  that  opinion  and  judgment  is  a  wrong 
one,  feel  constrained  to  adopt  a  different  rule,  and  enter  a  different 
judgment. 

Tne  view  which  we  have  taken  of  this  case  renders  it  unnecessary 
that  we  should  consider  the  other  errors  assigned. 

The  judgment  is  reversed. 

Mercub,  Ch.  J.,  Gordon  and  Trtjnkey,  JJ.,  dissent. 

Note.—  The  case  of  WheaUey  v.  Ghrisman,  24  Penn.  St.  298,  does  not  appear  to  have 
been  called  to  the  attention  of  the  court.  The  remarks  of  Black,  J.,  in  that  case 
seem  to  as  to  be  directly  in  point.  He  said  :  "  There  was  no  trouble  in  the  court 
below  and  there  can  be  none  here  about  determining  what  are  the  main  and  principal 
rights  of  the  parties  in  regard  to  the  subject-matter  of  the  controversy.  A  small 
stream  of  water  runs  through  the  land  of  both.  The  defendant  is  the  upper  and  the 
plaintiff  the  lower  proprietor.  It  is  asserted  that  the  defendant,  who  is  working  a 
lead-mine,  has  corrupted  the  water  and  sensibly  diminished  the  volume  of  the  stream. 
If  either  of  these  allegations  be  true,  the  plaintiff  has  a  right  to  recover  in  this  action  ; 
and  if  one  verdict  be  not  enough  to  make  the  defendant  discontinue  the  nuisance  a 
second  jury  will  be  instructed  to  give  such  damages  as  will  cause  him  to  wish  that 
he  had  taken  the  warning  of  the  first.  The  wrong  must  cease  no  matter  how  trifling 
it  may.  seem.  The  right  of  the  plaintiff  is  absolute  to  be  restored  to  the  full  enjoy- 
ment of  his  own  property,  and  is  not  dependent  in  any  manner  upon  its  value  either 

to  himself  or  his  adversary The  proposition  of  the  defendant  was  that 

he  had  a  legal  right  to  use  a  reasonable  quantity  of  the  water  for  the  purposes  of  his 
business.  The  court  replied,  that  his  business  might  reasonably  require  more  than 
he  could  take  consistently  with  the  rights  of  the  plaintiff.  We  cannot  see  how  or 
on  what  principle  the  correctness  of  this  can  be  impugned.  The  necessities  of  one 
man's  business  cannot  be  the  standard  of  another's  rights  in  a  thing  which  belongs 
to  both.  The  true  rule  was  given  to  the  jury.  The  defendant  had  a  right  to  such 
use  as  he  could  make  of  the  water  without  materially  diminishing  it  in  quantity  or 
corrupting  it  in  quality.  If  he  needed  more  he  was  bound  to  buy  it.  However  laud- 
able his  enterprise  may  be  he  cannot  carry  it  on  at  the  expense  his  neighbor.  One 
who  desires  to  work  a  lead-mine  may  require  land  and  money  as  well  as  water,  but 
he  cannot  have  either  unless  he  first  makes  it  his  own." 

In  Mayor  of  Baltimore  v.  Warren  Manuf.  Co.,  27  Alb.  L.  J.  387;  8.  a,  59  Md.,  the 
city  of  Baltimore,  under  a  statute  authorizing  it  to  do  so,  acquired  lands  upon  which 
ran  a  stream  for  the  purpose  of  supplying  the  city  with  pure  water.  Thereafter  the 
city  filed  a  bill  to  restrain  defendants,  who  were  riparian  owners  upon  the  stream 
above  it,  from  polluting  said  stream,  and  charged  that  one  defendant  suffered  to  flow 
from  a  factory  operated  thereon  into  the  stream  refuse  water,  impregnated  with  divers 
injurious  ingredients  and  substances,  whereby  the  water  of  the  stream  was  rendered 
less  pure  and  less  fit  for  use  by  man  as  drinking  water.  As  a  distinct  cause  of 
defilement  or  pollution  of  the  stream,  it  was  charged  that  the  defendants  "have 
erected,  and  do  keep,  maintain  and  use  divers  large  privies  and  hog-pens  at  or  near 
said  factory,  the  excrement  and  filth  whereof  the  defendants  cause,  or  willfully  suf- 
fer and  permit  to  be  discharged  into  the  stream,"  whereby  it  was  greatly  polluted. 
Held,  that  the  city  was  entitled  to  all  the  rights  of  a  riparian  proprietor,  among 
which  was  the  right  to  have  the  stream  flow  in  its  ordinary  natural  purity,  etc.    The 
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court  said:  "  Assuming  then  that  the  land  was  acquired  as  authorized  by  the  statute— 
as  we  may  well  do— the  complainants  are  riparian  proprietors  in  the  strictest  sense, 
in  respect  of  the  property  purchased  and  held  by  them  on  the  stream  in  question. 
They  are  entitled  to  all  the  riparian  rights  to  which  the  parties  under  whom  they 
claim,  and  from  whom  they  purchased  the  land,  were  entitled  at  the  time  of  the  par- 
chase.  ...  If,  therefore,  the  defendants,  being  upper  riparian  proprietors,  and, 
as  such,  entitled  to  the  ordinary  use  of  the  water,  including  the  right  to  apply  it  in 
a  reasonable  way  to  purposes  of  trade  and  manufacture,  are  using  the  water  of  the 
stream  in  an  unreasonable  manner,  and  have  defiled  the  same  in  such  manner  and  to 
such  an  extent  as  to  operate  an  actual  invasion  of  the  rights  of  the  complainants,  the 
latter  are  clearly  entitled  to  redress  by  action  at  law,  and,  in  case  the  nuisance  be 
continued,  to  summary  relief  by  injunction.  This  is  clearly  settled  by  a  great  num- 
ber of  decided  cases,  both  English  and  American.  Swindon  Water-works  Co.  v.  Wilts. 
&  Berks.  Canal  Co.,  L.  R.,  H.  L.  697;  Clowes  v.  Staffordshire  Potteries  Water-works  Co., 
L.  R.,  8  Ch.  App.  125;  Pennington  v.  Brinsop  Hall  Coal  Co.,  5  Ch.  Div.  769;  founder- 
son  v.  Penn  Coal  Co.,  86  Penn.  St.  401  ;  Chipman  v.  Palmer,  77  N.  Y.  51,  and  this 
court  has  but  recently  held,  in  the  case  of  Woodyear  v.  Shafer,  57  Md.  1,  that  an 
injunction  should  be  granted  to  prevent  the  fouling  and  improper  use  of  the  water  of 
a  running  stream,  when  prejudicial  to  the  rights  of  others  interested  in  having  the 
water  descend  to  them  in  its  ordinary  natural  state  of  purity.  Among  the  more 
recent  leading  cases  upon  this  subject  are  those  of  Ooldsmid  v.  TuvJbridge  Wells  Co., 
L.  R.,  1  Ch.  App.  849,  and  Baxendale  v.  McMurray,  L.  R.,  2  Ch.  App.  740,  in  which 
will  be  found  fully  discussed  the  principles  and  grounds  upon  which  the  court  pro- 
ceeds in  such  cases. 

"  What  nature  and  extent  of  pollution  of  the  stream  will  call  for  the  active  interfer- 
ence of  the  court  is  not  in  all  cases  easy  to  define.  It  is  not  every  impurity  imparted 
to  the  water,  however  small  in  degree,  that  will  be  the  subject  of  an  injunction.  All 
running  streams  are,  to  a  certain  extent,  polluted;  and  especially  are  they  so  when 
they  flow  through  populous  regions  of  country,  and  the  waters  are  utilized  for  mechan- 
ical and  manufacturing  purposes.  The  washings  of  the  manured  and  cultivated  fields, 
and  the  natural  drainage  of  the  country,  of  necessity  bring  many  impurities  to  the 
stream;  but  these  and  the  like  sources  of  pollution  cannot  ordinarily  be  restrained  by 
the  court.  Wood  v.  Sutcliffe,2  Sim.  (N.  S.)  163.  Therefore,  when  we  speak  of  the 
right  of  each  riparian  proprietor  to  have  the  water  of  a  natural  stream  flow  through 
his  land  in  its  natural  purity,  those  descriptive  terms  must  be  understood  in  a  com- 
parative sense;  as  no  proprietor  does  receive,  nor  can  he  reasonably  expect  to  receive, 
the  water  in  a  state  of  entire  purity.  But  any  use  that  materially  fouls  and  adulter- 
ates the  water,,  or  the  deposit  or  discharge  therein  of  any  filthy  or  noxious  substance, 
that  so  far  affects  the  water  as  to  impair  its  value  for  the  ordinary  purposes  of  life, 
will  be  deemed  a  violation  of  the  rights  of  the  lower  riparian  proprietor,  and  for 
which  he  will  be  entitled  to  redress.  Any  thing  that  renders  the  water  less  whole- 
some than  when  in  its  ordinary  natural  state,  or  which  renders  it  offensive  to  taste  or 
smell,  or  that  is  naturally  calculated  to  excite  disgust  in  those  using  the  water  for 
the  ordinary  purposes  of  life,  will  constitute  a  nuisance,  and  for  the  restraint  of  which 
a  court  of  equity  will  interpose." 

Public  convenience  is  no  justification.     Wood  Nuis.,  §  684. 

The  usef  ulness  of  the  works,  their  absolute  necessity,  or  the  fact  that  they  cannot 
be  carried  on  without  producing  the  result  in  question,  or  the  fact  that  the  highest 
degree  of  care  and  skill  is  exercised  to  prevent  injury  will  be  no  excuse.  Wood 
Nuis.,  §  686,  citing  Attorney- General  v.  Birmingham,  4  K.  &  J.  528 ;  Stockport 
Water-works  Co.  v.  Potter,  7  H.  &  N.  159. 

In  the  principal  case  as  reported  in  86  Penn.  St.  401,  in  answer  to  the  argument  that 
immense  public  and  private  interests  demand  that  the  right  which  the  defendants 
exercised  in  ejecting  the  water  from  their  mine  should  have  recognition  and  be 
established,  Woodward,  J.,  said:  "The  consequences  that  would  flow  from  the 
adoption  of  the  doctrine  contended  for  could  be  readily  foretold.  Relaxation  of  legal 
liabilities  and  remission  of  legal  duties  to  meet  the  current  needs  of  great  business 
organizations,  in  one  direction,  would  logically  be  followed  by  the  same  relaxation 
and  remission,  on  the  same  grounds,  in  all  other  directions.  One  invasion  of  inditid- 
ual  right  would  follow  another,  and  it  might  be  only  a  question  of  time  when,  under 
the  operations  of  even  a  single  colliery,  a  whole  countryside  would  be  depopulated. n 

The  owner  of  an  upper  mine  must  use  reasonable  diligence  to  prevent  the  flow  of 
water  from  his  mine  into  a  lower  mine.  The  maxim,  s%c  utere  tuo  ut  ahenum  non 
todas,  applies  to  such  a  case.    Locust  Mountain,  etc.,  v.  GorreU,  9  Phila.  247. 

In  Moak's  Underhill  on  Torts,  482,  it  is  said  that  "  a  right  to  discharge  water  on  to 
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another's  land  may  be  acquired  by  grant  or  prescription,  but  it  Is  a  rale  that  a  person 
having  a  right  to  discharge  pure  water  on  to  the  land  of  another  has  no  right  to  dis- 
charge water  in  a  polluted  state.    Magor  v.  Chadwick,  11  A.  &  E.  571." 

If  a  party  who  is  engaged  in  mining  for  coal,  causes  water,  sand  and  clay,  in  a  flow- 
ing mass,  to  descend  upon  the  land  of  another  so  as  to  destroy  its  value  for  cultiva- 
tion, and  such  descent  is  the  direct  remit  of  the  act  of  such  party  and  not  the  mere 
result  of  the  law  of  gravitation,  the  person  whose  land  is  thus  injured  may  recover 
damages,  and  enjoin  the  future  commission  of  said  acts.  Robinson  v.  Black,  etc., 
50  Cat  400. 

In  Seaman  v.  Leet  10  Hun,  607,  plaintiff  built  three  ponds,  for  hatching  and  rear- 
-  ing  trout,  in  a  stream  running  through  his  land  which  entered  the  same  from  the 
land  of  H.  Defendants  dug  a  ditch  from  the  rear  of  certain  dwellings  erected  by 
them,  through  H.'s  land  to  the  stream,  and  discharged  drainage  and  waste- water 
therein,  whereby  plaintiff's  trout  were  killed.  Held,  that  he  was  entitled  to  an 
injunction  restraining  the  defendants  from  further  corrupting  and  polluting  said 
stream. 

An  engine-house  erected  bv  a  railroad  company  adjacent  to  plaintiff's  dwelling- 
house,  and  so  used  as  practically  to  deprive  plaintiff  of  the  use  of  the  house  as  a  res- 
idence, and  by  filling  it  with  smoke  and  dust,  and  corrupting  and  tainting  the  air 
with  offensive  gases,  makes  life  therein  uncomfortable  and  unsafe,  is  a  palpable  nui- 
sance for  which  an  action  for  damages  will  lie,  and  a  court  of  equity  will  enjoin  the 
same.  Cogswell  v.  New  York,  etc.,  7  East.  Rep'r,  421.  In  that  case  the  defendant 
sought  to  escape  liability,  upon  the  ground  that  the  legislature  had  authorized  the 
wrong.  The  complaint,  at  the  trial,  was  dismissed  on  the  ground  that  whatever 
damages  had  resulted  to  plaintiff,  or  her  property,  by  reason  of  defendant's  use  and 
occupation  of  its  engine-house  and  coal  bins  was  damnum  absque  injuria.  The  gen- 
eral term  affirmed  the  judgment  and  the  court  of  appeals  reversed  it.  Bee,  also, 
Lahr  v.  Metropolitan  Railway  Co.,  9  East  Rep'r,  583. 


Appeal  of  Scranton  School  District. 

October  4,  1886. 

COKHTITUTION  —  LOCAL  LEGISLATION — SPECIAL  LEGISLATION. 

If  local  results  either  are  or  may  be  produced  by  a  piece  of  legislation,  it  offends 
against  the  provision  of  the  Constitution,  and  is  void. 

As  the  act  of  18th  March,  1875  —  P.  L.  15  —  excludes  from  its  operation  all 
cities  of  the  third  class,  and  all  cities  containing  less  than  ten  thousand  popula- 
tion previously  incorporated,  which  do  not  accept  by  an  ordinance  duly  passed 
the  provisions  of  the  act,  it  is  obnoxious  to  the  seventh  section  of  the  third  article 
of  the  Constitution,  which  prohibits  the  general  assembly  from  passing  any  local 
or  special  law  regulating  the  affairs  of  counties,  cities,  townships,  wards,  boroughs, 
or  school  districts. 

Appeal  from  the  decree  of  the  court  of  common  pleas  of  Lacka- 
wanna county.     The  facts  are  sufficiently  stated  in  the  opinion. 

Fred.  W.  Ghmster  and  Charles  B.  Welles,  for  appellants.  "The 
assessor  valves  and  returns  to  the  commissioners,  who  apportion  the  sum 
to  be  raised  in  the  township  on  the  several  tracts,  in  tact  who  perform 
the  most  important  part  of  the  assessment.  The  list  returned  to  them, 
and  their  action  on  it,  is  the  assessment."  Wells  v.  Srnythe,  5  P.  F.  S. 
159.  For  definition  of  assessment,  see  Bratton  v.  Mitchell:  see,  also, 
Cooley  Taxation,  275,  276 ;  Lyman  v.  Philadelphia,  6  P.  F.  S.  488, 501. 
*  The  intention  not  being  clearly  expressed  in  the  title  of  the  ordi- 
nance, the  five  sections  in  question  were  not  accepted  thereby.  Dor- 
sty's  Appeal,  22  P.  F.  S.  192 ;  BeekeH  v.  Alleghany,  4  W.  N.  C.  530. 
No  classification  of  school  districts  has  as  yet  been  attempted,  and  until 
they  are  classified  any  act  affecting  them  must  affect  all  or  none.  Com- 
monwealth, ex  rd.  Fertig,  v.  Pattern,  7  Norr.  258 ;  Boowderis  Appeal, 
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15  id.  422 ;  Davis  v.  Clark,  15  W.  N.  C.  209 ;  McCarty  v.  Common- 
wealth,  16  id.  497. 

K  N.  Willard  and  Everett  Warren,  for  appellee.  "  Nothing  but  a 
clear  violation  of  the  Constitution,  a  clear  usurpation  of  the  powers  pro- 
hibited, will  justify  the  courts  in  pronouncing  an  act  of  the  legislature 
unconstitutional  and  void."  Soper  v.  School  District,  11  Wr.  150; 
Sharpless  v.  The  Mayor,  9  Harr.  164 ;  RUlhieh  et  al.  v.  Cath&rman, 
14  P.  F.  S.  154;  Penna.  R.  R.  Co.  v.  liiblet,  16  id.  164;  Common- 
wealth v.  Butler,  11  W.  N.  O.  241.  See  Craigh  v.  First  Presby- 
terian, Church,  7  Norr.  42.  "  The  title  should  not  mislead  nor  tend  to 
avert  inquiry  into  the  contents  of  the  act."  Allegheny  County,  Home's 
Case,  27  P.  F.  S.  77.  "  The  true  rule  is,  that  where  the  legislation  in 
the  supplement  is  germane  to  the  subject  of  the  original  bill,  the  object 
of  such  supplement  is  sufficiently  expressed  in  the  title."  Paxon,  J.,  in 
State  Line  <k  Juniata  R.  R.  Coh  Appeal,  27  P.  F.  8.  429.  We 
also  cite  on  this  point,  Craigh  et  al.  v.  The  Church,  7  Norr.  42 ; 
Mauch  Chunk  v.  McGee,  31  P.  F.  8.  433 ;  Borough  of  McKeesport 
v.  Owens,  6  W.  N.  C.  492.  If  the  title  of  an  ordinance  fairlv  gives 
notice  of  its, subject-matter,  it  is  sufficient.  E%lingf%  Appeal,  8  HTorr. 
205.     See,  also,  Nutts  Appeal,  2  Chester  County  Reports,  49. 

•  Green,  J.  The  plaintiff  in  this  case  claims  the  benefit  of  the  pro- 
vision of  the  first  section  of  the  act  of  18th  March,  1875  — P.  L.  15  — 
which  directs  that  in  cities  of  the  third  class,  for  purposes  of  taxation  all 
real  estate  and  the  improvements  thereon  shall  be  classified  and  arranged 
in  three  classes  upon  which  different  rates  of  assessment  shall  be  imposed. 
The  rate  claimed  by  the  plaintiff  is  less  than  the  full  rate  levied  upon 
the  adjusted  valuation  made  for  city  purposes,  upon  which  the  defend- 
ant has  caused  the  school  tax  to  be  assessed.  The  proviso  to  the  fifth 
section  of  the  act  of  18th  March,  1875,  excludes  from  the  operation  of 
the  act  all  cities  of  the  third  class,  and  all  cities  containing  less  than  ten 
thousand  population  previously  incorporated,  which  do  not  accept,  by 
an  ordinance  duly  passed,  the  provisions  of  the  act.  According  to  this 
all  cities  that  do  accept  will  be  subject  to  the  methods  of  assessment  and 
collection  prescribed  oy  the  first  nve  sections,  and  all  that  do  not  will 
not  be  so  subject,  and  as  to  them  different  methods  will  prevail.  Whether 
the  methods  prescribed  by  the  act  shall  be  the  law  will  depend,  not 
upon  the  terms  of  the  legislation  but  upon  the  will  of  others  who  are 
not  lawmakers  at  all,  and  what  may  be  the  law  in  one  city  of  the  third 
class  may  not  be  the  law  in  another  city  of  the  same  class.  In  other 
words,  a  majority  of  the  members  of  the  city  councils  of  any  one  city  of 
the  third  class  may  impose  upon  the  inhabitants  of  that  city  a  method 
of  taxation  which  rn&y  not  prevail  in  any  other  city  of  the  Common- 
wealth. A  law  which  authorizes  this  to  be  done  is  in  onr  judgment 
clearly  obnoxious  to  the  seventh  section  of  the  third  article  of  the  Con- 
stitution, which  prohibits  the  general  assembly  from  passing  any  local  or 
special  law  regulating  the  affairs  of  counties,  cities,  townships,  wards, 
boroughs  or  school  districts.  The  circumstance  that  the  power  to  deter- 
mine the  question  is  delegated  to  another  body  does  not  at  all  affect  the 
question.    The  practical  result  is  the  same;  the  law  of  1875  will  be 
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limited  to  the  one  or  more  cities  that  do  accept  and  that  makes  it  local. 
All  our  recent  decisions  are  to  the  effect  that  if  local  results  either  are 
or  may  be  produced  by  a  piece  of  legislation  it  offends  against  this  pro- 
vision of  the  Constitution  and  is  void.  Commonwealth  v.  Patton,  7 
Norr.  258 ;  Scowden's  Appeal,  15  id.  422 ;  Davis  v.  Clark,  15  W.  K 
C.  209  ;  McCarthy  v.  Commonwealth,  16  id.  497.  In  the  first  of  these 
cases  the  method  employed  was  to  limit  the  application  of  an  act  which 
ostensibly  embraced  u  all  counties,"  by  a  geographical  description  which 
confined  it  to  one.  In  the  next  case  the  attempt  was  made  to  produce 
the  same  result  by  describing  two  concurrent  populations  of  county  and 
city,  of  such  figures  as  to  confine  the  operations  of  the  act  practically  to 
but  one  county,  and  it  was  condemned  for  the  same  reason.  In  the  last 
two  of  the  cases  named  the  objectionable  limitation  restrained  the  opera- 
tion of  the  act  to  counties  of  prescribed  populations,  and  in  both  cases 
the  legislation  was  condemned  because  it  embraced  less  than  the  whole 
of  the  counties  of  the  State.  In  Davis  v.  Clark,  the  present  chief  justice 
said  :  "  It  was  not,  then,  a  general  act  applicable  to  every  part  of  the 
Commonwealth.  It  did  apply  to  a  great  number  of  counties ;  but  there 
is  no  dividing  line  between  a  local  and  a  general  statute.  It  must  be 
either  one  or  the  other.  If  it  apply  to  the  whole  State  it  is  general.  If 
to  a  part  only  it  is  local.  As  a  legal  principle  it  is  as  effectually  local 
when  it  applies  to  sixty-five  counties  out  of  the  sixty-seven  as  if  it 
applied  to  one  county  only.  The  exclusion  of  a  single  county  from  the 
operation  of  the  act  makes  it  local."  We  see  no  difference  in  principle 
between  the  foregoing  cases  and  the  present.  It  is  the  duty  of  the 
courts  to  enforce  tne  Constitution  as  they  find  it.  Attempts  in  covert 
modes  to  defeat  its  plain  provisions  must  be  set  aside,  with  the  same 
certainty  as  when  the  methods  are  open.  Even  if  the  intention  be  inno- 
cent and  yet  the  legislation  comes  within  the  constitutional  prohibitions, 
it  must  not  be  tolerated.  We  are  of  opinion  that  the  second  conclusion 
of  law  found  by  the  master  should  have  been  sustained  and  the  bill  dis- 
missed.   The  other  matters  discussed  do  not  require  consideration. 

Decree  reversed  and  plaintiffs  bill  dismissed  at  the  cost  of  the 
appellee. 

City  op  Soranton  v.  Silkman. 

October  4,  1886. 

Act  of  Assembly  —  Constitution  —  Local  Legislation  —  Special  Legisla- 
tion —  Appeals — Assessments  —  Tax. 

The  act  of  May  24,  1878  —  P.  L.  138  —  relative  to  appeals  in  the  matter  of 
assessments,  etc.,  is  special  legislation,  and  unconstitutional.  Davis  v.  Clark, 
10  Out.  884,  followed. 

Error  to  the  court  of  common  pleas  of  Lackawanna  county. 
This  case  grew  out  of  an  appeal  from  a  decision  of   the  board  of 
appeal  and  revision  of  the  city  of  Scranton. 

1.  H.  Burns  and  Arthur  C.  Logan,  for  plaintiff  in  error,  cited 
Davis  v.  Clark,  10  Out.  384.  In  regard  to  classification  of  counties, 
see  Scowden's  Appeal,  15  Norr.  425;  see,  also,  Com.  v.  Patten,  7 
id.  260;  McCarthy  v.  Com.,  16  W.  N.  C.  498. 
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E.  N.  Wittard  and  Everett  Warren,  for  defendant  in  error. 

Green,  J.  The  right  of  appeal,  asserted  by  the  defendant  in  error 
in  this  case,  is  given  only  to  the  owners  of  real  estate  in  counties  of 
less  than  five  hundred  thousand  inhabitants.  The  act  of  24th  May, 
1878,  which  gives  this  right,  is,  therefore,  of  limited  application,  and 
comes  within  our  ruling  in  the  case  of  Dam*  v.  Clark,  10  Out  384,  in 
which  we  held  that  "  the  exclusion  of  a  single  county  from  the  opera- 
tion of  the  act  makes  it  local."  There  is  no  doubt  much  force  in  the 
consideration  that  the  only  county  which  is  now  excluded  has  a  system 
of  appeal  of  its  own,  and  the  present  law  practically  makes  the  right 
general,  which  was  before  local,  but  the  difficulty  we  experience  is  that 
we  cannot  consistently  hold  a  principle  of  construction  applicable  in 
one  case,  and  not  applicable  in  another  where  the  same  conditions 
exist.  It  is,  perhaps,  unfortunate  that  we  are  obliged  to  apply  the 
doctrine  of  Dams  v.  Clark  to  the  present  case,  because  we  thereby 
deprive  a  large  class  of  citizens  of  a  valuable  privilege.  But  the 
remedy  is  with  the  legislature,  and  not  with  us.  It  is  far  better  that 
the  law-making  power  should  itself  correct  the  mischief  by  a  new  and 
proper  enactment,  than  that  the  judicial  department  of  the  government 
should  pursue  a  shifting,  tortuous  policy  by  executing  a  rule  of  con- 
struction in*  one  case,  and  refusing  it  in  another,  when  the  circumstances 
of  the  two  are  the  same. 

We  cannot  doubt  that  the  legislation  we  are  considering  comes 
within  the  prohibition  of  the  Constitution.  The  third  section  of  the 
seventh  article  provides  that  "  the  general  assembly  shall  not  pass  any 
local  or  special  law  .  .  .  regulating  the  affairs  of  counties,  cities, 
townships,  wards,  boroughs  or  school  districts."  The  act  in  question 
is  one  which  regulates  the  assessment  and  collection  of  taxes  in  the  sev- 
eral counties  of  the  Commonwealth,  and  the  receipt  and  disbursement 
of  such  moneys  are  certainly  part  of  the  affairs  of  the  counties.  The 
machinery  both  for  the  assessment  and  collection  of  taxes  for  county 
purpose  is  purely  local,  and  the  local  courts  are  clothed  with  a  special 
jurisdiction  to  determine  controversies  in  relation  thereto.  The  gen- 
eral subject  has  been  so  much  discussed  in  our  recent  decisions,  that 
enlargement  upon  it  is  unnecessary. 

Judgment  reversed,  and  appeal  stricken  off  at  the  cost  of  the  defend- 
ant in  error. 


Beck  v.  Church. 

October  4,  1886. 

Judgment  —  Exemplification  op  Record— Revival  —  ExBCtmoor.  . 

July  81,  1875,  A.  entered  of  record  in  Luzerne  county  a  judgment  against  B.— 
upon  a  judgment  note  —  no  proceedings  thereon  were  nad  by  scire  facias  Quart 
executumem  nan  or  otherwise,  but  on  December  17,  1884,  A.  took  an  exemplifica- 
tion of  record  and  filed  it  in  Lackawanna  county;  on  December  18,  1884,  a  fieri 
facias  was  issued  thereon  and  returned  "  nulla  bona;"  on  January  17,  1885,  an 
alias  fitri  facias  issued,  and  a  levy  was  made  by  virtue  thereof  upon  personal 
property.  Held,  that  under  the  circumstances  the  executions  and  levy  were  void 
and  without  effect. 

Error  to  the  court  of  common  pleas  of  Lackawanna  county. 
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On  the  21st  of  October,  1874,  Beck  gave  Church  his  judgment  note 
for  $600,  due  one  day  after  date.  On  the  31st  day  of  July,  1875,  Church 
entered  this  note  of  record  in  the  court  of  common  pleas  of  Luzerne 
county,  when  it  became  a  lien  on  the  real  estate  of  Beck  in  the  county 
of  Luzerne.  On  this  judgment  there  was  issued  no  scire  facials  guars 
executionem nan  nor  scire  facias  to  revive  and  continue  the  lien.  On 
the  21st  of  August,  1878,  the  county  of  Lackawanna  was  erected  from 
part  of  Luzerne  county.  More  than  five  years  from  the  entry  of  the 
judgment  against  Beck,  and  on  the  27th  of  December,  1884,  Church 
took  an  exemplification  of  the  record  from  the  common  pleas  of  Luzerne 
county,  and  on  the  18th  of  December,  1 884,  filed  it  in  the  court  of  common 
pleas  of  Lackawanna  county.  On  the  18th  of  December,  1884,  a  fieri 
facias  was  issued  and  returned  "nulla  bona?  On  the  17th  of  Janu- 
ary, 1885,  an  alias  fieri  facias  for  the  full  sum  of  $500,  with  interest, 
from  the  21st  of  October,  1874,  with  costs,  was  issued,  and  a  levy  was 
made  on  personal  property.  On  the  6th  of  April,  1885,  the  sheriff 
petitioned  the  court  for  an  interpleader,  which  was  granted,  and  an 
lttue  formed.  On  the  19th  of  February,  1885,  before  levy  and  as  soon 
as  he  learned  that  the  alias  fieri  facias  had  been  issued,  Beck  filed  an 
affidavit  in  court,  setting  forth  the  facts  above  stated,  and  obtained  a  rule 
to  show  cause  why  the  alias  fieri  facias  should  not  be  set  aside. 

The  court — Eton.  R.  W.  Archbald,  A.  L.  J.,  in  an  opinion,  sus- 
tained the  position  taken  by  Beck,  that  there  could  be  no  execution  ; 
but,  to  prevent  confusion  in  the  proceedings  of  the  court,  he  followed 
the  judgment  of  Hon.  Alfred  Hand,  P.  J.,  in  a  similar  case,  and  dis- 
charged the  rule.  To  the  judgment  of  the  court  the  defendant  excepted, 
and  took  a  writ  of  error. 

Samuel  W.  Edgar  and  Lemuel  Amerman,  for  plaintiff  in  error. 

H.  M.  Hannah^  for  defendant  in  error.  As  to  the  act  of  1836,  see  King 
v.  Nimick,  34  Penn.  St.  298,  and  Knows*  Appeal,  49  id.  420. 

Merour,  Oh.  J.  The  errors  assigned  arise  from  the  refusal  of  the 
court  to  set  aside  an  execution  issued  in  the  county  of  Lackawanna  on 
a  judgment  transferred  from  the  county  of  Luzerne.  It  was  recovered 
there  in  July,  1875,  and  transferred  in  December,  1884.  As  the  judg- 
ment had  not  been  revived  in  the  county  in  which  it  was  recovered,  and 
uuder  the  statute  no  execution  could  issue  on  it  there,  did  a  transfer 
thereof  to  another  county,  nine  years  after  its  rendition,  authorize  an 
execution  thereon  to  issue  forthwith  ? 

The  construction  of  the  act  of  1840  authorizing  the  transfer  of  judg- 
ments to  another  county  is  not  entirely  free  from  difficulty.  The  tend- 
ency of  the  decisions  has  been  to  restrict  the  effect  of  the  judgments 
thereby  created.  Hence  it  was  held  in  Brandt? s  Appeal,  16  Penn.  St 
343,  that  the  record  transferred  under  the  act  does  not  become  a  verjr 
judgment  of  the  court  of  the  county  in  which  it  is  entered,  but  a  quasi 
judgment,  and  that,  toes  only  for  limited  purposes,  that  the  regularity  or 
merits  of  it  cannot  be  reviewed  elsewhere  than  in  the  county  in  which 
it  was  recovered,  further  than  to  stay  execution.  If  the  original  judg- 
ment be  set  aside,  the  judgment  entered  on  the  transcript  falls  with  it. 
The  latter  is  not  an  independent  and  self-sustaining  judgment.  Two 
iudependent  judgments  of  the  very  same  kind,  each  binding  the  person 
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and  each  for  the  same  thing,  cannot  be  sustained.  If  it  were  other- 
wise the  payment  of  one  would  not  be  a  satisfaction  or  discharge  of  the 
other. 

Although  the  act  of  March  29,  1859,  declares  that  decrees  in  equity 
for  the  payment  of  money  shall  be  and  constitute  a  lien  on  the  real 
estate  oi  tne  defendant  named  in  the  decree  for  the  like  period  and  with 
the  same  force  and  effect  as  the  lien  of  a  judgment  rendered  by  and  in 
a  common-law  court  of  this  Commonwealth  and  be  entered  in  like  man- 
ner in  the  judgment  or  lien  docket  of  the  proper  county,  yet  it  was 
held  in  Brooke  v.  Phillip,  83  Penn.  St.  183,  that  such  a  decree  cannot 
be  transferred  to  another  county  for  the  purpose  of  lien  and  execution, 
as  in  case  of  a  judgment  at  law. 

To  hold  that  an  execution  may  be  issued  bv  the  court  of  the  county 
in  which  the  transcript  of  the  record  is  filed  without  a  revival  there, 
when  none  can  be  issued  in  the  county  where  the  parent  judgment 
remains,  would  be  to  sanction  a  proceeding  not  within  the  meaning  of 
the  statute,  but  one  in  conflict  with  the  spirit  of  the  decisions  giving 
construction  thereto. 

The  learned  judge  was  correct  in  the  reasons  which  he  gave  in  favor 
of  setting  aside  the  execution,  but  was  wrong  in  adopting  the  conclu- 
sion of  tne  president  judge  in  another  case. 

Judgment  reversed  and  rule  to  show  cause  why  the  alias  jL  /a. 
should  not  be  set  aside,  made  absolute. 


f  Burr  v.  Cattnaoh. 

October  4,  1886. 

Landlord  and  Tenant — Rent  —  Term  —Eviction. 

A.  leased  to  B.  two  offices  on  Broadway,  New  York,  for  five  months  from 
December  1,  1879.  B.  took  possession,  paying  the  rent  until  February,  1880. 
In  the  latter  part  of  January,  1880,  he  went,  with  his  family,  to  Soranton,  Penn- 
sylvania. Upon  returning  to  his  New  York  office,  sometime  later,  he  found  that 
in  the  early  part  of  February  A-  had  removed  the  locks,  entered,  taken  away  the 
signs  and  goods  left  by  him,  and  was  occupying  the  rooms  for  his  own  purposes ; 
ibis  possession  A.  continued  in  till  the  expiration  of  the  five  months  term  of 
the  lease ;  later  A.  brought  suit  against  B.  upon  the  lease  to  recover  for  rent 
Held,  that  as  the  conduct  of  A.  had  worked  an  eviction  of  B.,  there  could  be  no 
recovery. 

Error  to  the  court  of  common  pleas  of  Lackawanna  county. 

The  facts  are  sufficiently  set  forth  in  the  following,  from  the  report 
of  Mr.  S.  B.  Price,  referee. 

"1.  On  the  12th  day  of  November,  A.  D.  1879,  the  plaintiff  leased 
to  the  defendant  bv  written  and  printed  contract  of  lease,  two  front 
rooms  on  the  second  floor  of  the  building  known  as  No.  736  Broadway, 
in  the  city  and  State  of  New  York,  for  five  months  from  the  1st  day 
of  December,  1879,  at  $55  per  month  payable  monthly  in  advance. 

"  2.  The  lease  provided,  inter  alia,  that  should  the  premises  become 
vacant  during  the  term,  the  plaintiff  or  his  representative  might  re-en- 
ter the  same,  either  by  force  or  otherwise,  without  being  liable  to  any 
prosecution  therefor,  and  re-let  the  premises  as  agent  of  said  tenant 
—  defendant  —  and  receive  the  rent,  applying  the  same,  first,  to  the 
payment  of  such  expense  as  he  might  be  put  to  in  re-entering,  and  then 
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to  the  payment  of  the  rent    .    .    and  the  balance,  if  any,  to  be  paid  to 
the  tenant ;  who  should  remain  liable  for  any  deficiency. 

"3.  The  defendant  took  possession  of  the  rooms  on  the  1st  of 
December,  1879,  paid  to  the  plaintiff  the  rent  $55  per  month  for 
December,  1879,  and  January,  1880. 

"4.  Sometime  during  the  latter  part  of  January,  1880,  Burr,  the 
defendant,  removed  his  goods,  or  the  most  of  his  goods,  from  the  rooms 
and  left  the  door  locked  and  the  key  with  his  — Burr's — janitor.  No 
notice  was  given  to  the  landlord — plaintiff — or  his  agent,  of  his  removal. 

"  5.  The  defendant  left  the  rooms  with  the  intention  of  not  occupy- 
ing them  again  for  the  same  business  or  in  the  same  manner  as  he  had 
prior  to  his  removal. 

14  6.  The  rooms  were  used  by  the  plaintiff  as  a  storage  and  exhibiting 
place  for  trunks  at  the  time  he  rented  them  to  Burr,  the  defendant. 

"  7.  The  defendant  had  placed  signs  on  the  windows  and  the  door, 
and  a  padlock  on  the  door.  He  left  some  goods  of  little  value  in  the 
room  when  he  removed. 

"  The  defendant  took  possession  of  the  rooms  in  the  fore  part  of 
February,  1880,  removed  the  locks,  signs  and  the  goods  left  tnere  by 
the  defendant,  and  afterward,  until  May,  1880,  used  the  rooms  for 
storing  trunks. 

"  Plaintiffs  counsel  request  the  referee  to  find  the  following  facts : 

" '  1.  That  the  plaintiff  abandoned  the  premises  he  had  rented,  and 
removed  his  goods,  leaving  the  State  in  January,  1880,  without  inform- 
ing  his  landlord,  and  delivering  the  key  to  his  own  janitor.' 

"  *  Answer.  I  cannot  find  that  the  defendant  abandoned  the  prem- 
ises—  otherwise  this  request  is  affirmed.  It  has  been  specifically 
answered  above/ 

" '  2.  That  the  defendant  never  informed  his  landlord  or  his  agent,- 
that  he  intended  to  vacate  the  premises,  nor  did  he  call  upon  him  on 
his  return  to  New  York.' 

14 '  Answer.  This  is  affirmed.' 

" '  3.  That  if  defendant  did  not  intend  to  occupy  premises  permanently 
on  hfe  return  to  New  York,  the  presumption  is  he  had  vacated  and 
abandoned  the  premises.9 

" '  Answer.  This  is  affirmed,  and  in  connection  with  the  answer  I  find 
that  the  defendant  when  he  returned  to  New  York  and  saw  the  prem- 
ira  were  used  by  the  plaintiff  for  storing  trunks  and  that  his  signs  and 
property  had  been  taken  away  abandoned  the  rooms.' 

" '  4.  That  under  the  lease  the  defendant  was  to  make  all  necessary 
repairs  at  his  own  expense.' 

44  *  Answer.  This  is  so  found.' 
|     "  *  6.  That  the  premises  remained  vacant  for  nine  months  after  May 
<  1, 1880,  the  termination  of  Burr's  lease.' 

" '  Answer.  I  cannot  so  find,  and  I  think  the  alleged  fact  immaterial 
to  the  case.' 

"  The  defendant  requests  the  referee  to  find  the  following  facts : 

" '  1.  That,  at  the  time  the  plaintiff  being  the  landlord,  re-entered  the 
premises  in  question,  the  term  mentioned  in  the  lease  was  not  yet  at 
an  end.' 
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" '  Answer.  This  is  correct.' 

" '  2.  That  there  is  no  evidence  in  the  case  that  at  the  time  the  plain- 
tiff re-entered  the  premises  in  question,  he  did  so,  to  show  the  same  to 
any  person  or  persons  wishing  to  hire  or  purchase,  or  to  place  the  notice 
'  to  let '  or  '  for  sale '  upon  the  walls  or  doors,  or  to  relet  the  said 
premises  as  the  agent  ot  the  defendant.' 

"'Answer.  1  so  find.' 

" '  3.  That  at  the  time  the  plaintiff  re-entered  the  premises  in  ques- 
tion, the  defendant  was  in  possession  of  the  same  as  tenant  under  the 
plaintiff,  though  not  personally  present,  and  had  goods  and  chattels  on 
the  same.' 

"'Answer.  I  so  find.' 

" '  4.  That  the  plaintiff  broke,  removed  or  opened  the  defendant's 
lock  on  the  door  of  said  premises,  took  down  the  defendant's  signs, 
re-entered  and  took  possession  of  said  premises,  used  the  same  for  his 
own  purposes,  in  his  own  business,  and  excluded  the  defendant  from 
said  premises.' 

" '  Answer.  I  cannot  find  that  the  plaintiff  excluded  the  defendant 
from  the  premises ;  with  this  qualification  I  find  the  facts  as  asked  in 
this  request.' 

" '  5.  That  at  the  time  the  plaintiff  re-entered  the  said  premises  the 
same  were  not  vacant;  that  the  plaintiff  re-entered  the  premises  in  ques- 
tion before  the  expiration  of  the  term,  and  during  the  time  from  and 
including  February  1,  1880,  to  May  1,  1880,  he  was  in  possession  and 
used  the  premises  in  question  for  his  own  purposes,  in  his  own  business, 
and  the  defendant  was  not  in  possession  of  any  part  of  said  premises 
during  said  time.' 

" '  Answer.  The  exact  date  of  re-entry  I  cannot  find,  otherwise  the 
request  is  affirmed.' 

" '  6.  That  said  plaintiff  re-entered  said  premises  on  or  before  the  1st 
day  of  February,  A.  D.  1880/ 

" i  Answer.  I  find  that  in  the  fore  part  of  February,  1880,  the  plain- 
tiff re-entered  the  premises.' 

"  1.  The  rooms  were  not  vacant  when  the  landlord,  Cattnach,  re-en- 
tered. When  a  tenant  removes  from  premises  they  are  not  held  to  be 
vacant  if  he  leaves  goods  upon  them.  2  Bouv.  Diet.  631,  and  authori- 
ties cited. 

"  There  are  two  other  facts  which  indicate  that  Burr  did  not  intend 
to  abandon  the  premises :  First,  he  kept  the  key —  leaving  it  with  his 
janitor ;  second,  he  returned  to  New  3l  ork  soon  after  his  removal,  and 
went  to  and  examined  the  premises. 

"  He  had  reason,  in  my  opinion,  to  infer  from  what  he  saw,  and  what 
is  admitted  by  the  plaintiff,  that  the  plaintiff  did  not  intend  to  collect 
rent  for  the  remainder  of  the  term. 

"  Mr.  Cattnach  had  the  right  to  re-enter  the  premises  if  they  were 
vacant,  and  let  them  as  the  agent  of  the  tenant.  But  he  re-entered  and 
used  the  premises  in  his  own  business.  To  say  that  he  only  used  a  part, 
and  the  use  was  only  temporary,  is  not  a  sufficient  reply  to  the  defense. 
He  did  wrong  in  occupying  them  at  all,  if  he  intended  to  collect  rent 

"  2.  Cattnach,  by  the  removal  of  Burr's  goods,  signs  and  locks,  and 
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the  occupation  and  use  of  the  rooms,  evicted  Burr  from  the  premises, 
and  forfeited  his  right  to  collect  rent  after  the  eviction ;  and,  under  the 
evidence,  there  can  be  no  apportionment  of  the  rent.  Wolf  v.  Werner,  2 
Brewst.  524 ;  Smith  v.  Raleigh,  3  Cainpb.  513 ;  Garrison  v.  Moore,  1 
Phila.  282 ;  Bonier  v.  Broden,  3  id.  214 ;  Jackson  &  Gross  Landl.  and 
Ten.  177. 

"  3.  If  Burr  had  abandoned  the  premises  and  Cattnach  had  taken 
possession  and  used  the  rooms  as  already  found,  I  am  of  opinion  that  , 
it  would  have  amounted  to  a  surrender  and  acceptance  of  the  term.  ' 
Talbot  v.  Whiffle,  14  Allen,  177 ;  Doe  Santos  v.  HoUmgshead,  4  Phila. 
57;  MeKinney  v.  Rader,  7  Watts,  123;  15  E.  C.  L.  164;  104  id.  334. 

"I  have  considered  the  cases  holding  that  the  taking  possession, 
acceptance  of  the  key  and  making  repairs  by  the  landlord  are  acts  for 
the  benefit  of  the  tenant,  and  do  not  discharge  him  from  his  covenant 
to  pay  rent  Breackman  v.  Twibill,  8  Norr.  58 ;  Marseilles  v.  Kerr, 
6  Whart.  499 ;  A uer  v.  Prnn,  11  W.  N.  C.  213. 

"  I  do  not  think  these  decisions  pertinent  to  this  case.  Very  slight 
evidence  in  addition  to  the  facts  stated  in  them  as  not  amounting  to  an 
acceptance  will  establish  an  acceptance.  A  precedent  request  by  the 
landlord  for  the  keys,  followed  by  a  delivery  of  them  to  and  possession 
and  re-entry  of  the  premises  by  the  landlord,  has  been  held  to  be  an 
acceptance.    Reaney  v.  Fannessy,  14  W.  N.  C.  91. 

"  A  fortiori  the  occupation  and  use  of  the  premises  bv  the  landlord 
in  his  own  business  must  be  held  to  be  an  acceptance.  And  though  the 
lease  stipulated  for  re-entry  if  the  rooms  were  vacant,  and  for  the  sake 
of  argument  admitting  they  were  vacant,  vet  the  conduct  of  Cattnach 
was  inconsistent  with  that  of  landlord,  ana  not  in  accordance  with  the 
terms  of  his  lease.  A  landlord,  I  think,  cannot  re-enter  the  premises 
under  lease,  use  them,  or  part  of  them  in  his  own  business,  and,  for 
the  same  period,  collect  rent  of  the  tenant  under  his  covenant  to  pay 
rent 

" '  Plaintiff's  counsel  ask  me  to  find  the  following  conclusions  of  law :' 

" i  1.  That  the  lease  in  evidence  was  for  an  entire  term,  or  for  five 
months,  the  defendant  is  liable  for  the  rent  unless  there  was  an  eviction 
or  a  surrender  of  the  term,  and  an  acceptance  by  plaintiff.' 

" '  Answer.  This  is  affirmed,  but  is  not  pertinent  to  the  case.' 

"  *  2.  That  the  temporary  occupancy,  testified  to  by  plaintiff's  wit- 
nesses, is  not  such  an  occupancy  as  would  create  an  eviction  or  a  sur- 
render of  the  term  unless  tnere  was  an  acceptance  by  plaintiff.' 

"  '  Answer.  This  is  not  correct ;  I  deny  it.' 

"  *  3.  The  plaintiff  taking  possession,  repairing,  advertising  the  prem- 
ises to  rent,  are  all  in  the  interest  and  for  the  benefit  of  the  tenant  under 
this  lease  and  do  not  discharge  him  from  his  covenant  to  pay  rent.' 

" '  Answer.  This  point  is  affirmed,  but  it  is  not  applicable  to  the  facts 
in  this  case.' 

" '  Defendant's  counsel  present  the  following  conclusions  of  law : ' 

" '  1.  That  the  burden  of  showing  that  the  premises  in  question  were 
vacant  at  the  time  he  re-entered  is  on  the  plaintiff,  and  unless  it  appears 
from  the  weight  of  the  evidence  in  the  case  the  referee  cannot  find  that 
the  premises  were  vacant  at  said  time.' 
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"  c  Answer.  This  is  affirmed. 

"  '  2.  If  the  plaintiff  re-entered,  or  took  possession  of  the  premises  in 
question  and  used  the  same  for  his  own  purposes  in  his  own  business, 
without  the  consent*  of  the  defendant,  it  was  an  eviction  ;  and  if  with 
his  consent,  it  was  a  rescission  of  the  lease,  and  in  either  case  the  rent 
was  suspended.' 

"  *  Answer.  Affirmed.' 

"'3.  If  the  plaintiff,  lessor,  wrongfully  deprived  the  defendant, 
tenant,  of  the  whole  or  any  part  of  the  premises  m  question,  the  defend- 
ant is  discharged  from  the  payment  of  all  the  rent  which  subsequently 
accrued.' 

u  i  Answer.  Affirmed.' 

" i  4.  That  the  plaintiff  cannot  recover.' 

" i  Answer.  Amrmed.' 

44 1,  therefore,  find  that  the  plaintiff  has  no  cause  of  action,  and  direct 
the  prothonotary  to  enter  judgment  for  the  defendant." 

Fred.  W.  Gunster  and  Chas.  H.  Welles,  for  plaintiff  in  error.  An 
eviction  was  defined  by  this  court  in  Hoeveler  v.  Fleming,  10  Norr. 
322,  to  be  "any  act  of  the  landlord  which  deprives  the  tenant  of  that 
beneficial  enjoyment  of  the  premises  to  which  he  is  entitled  under  the 
lease."  Hoeveler  v.  Fleming,  10  Norr.  322.  See  Baron  Gilbert,  145. 
If  a  landlord  take  possession  of  the  premises  without  the  consent  of  the 
tenant,  it  is  an  eviction  ;  if  with  his  consent,  it  is  a  rescission  of  the 
lease,  and,  in  either  case,  the  rent  is  suspended,  has  never  been  swerved 
from.  Magaw  v.  Lambert,  3  Barr,  444 ;  Briggs  v.  Thompson,  9  id. 
338  ;  Hoeveler  v.  Fleming,  10  Norr.  322 ;  see,  also,  Day  v.  Watson,  8 
Mich.  535.  The  mere  locking  of  the  door  of  a  pew,  and  thereby  pre- 
venting one  who  had  the  right  to  use  it,  has  been  held  to  be  equivalent 
to  an  eviction.  Taylor  Landl.  and  Ten.  (6th  ed.),  §378;  JUoyd f  v. 
Tompkins,  1  T.  It.  671.  And  the  railing  off  a  part  of  the  demised 
premises  is  an  eviction.  Smith  v.  Raleigh,  3  Camp.  513.  See  Doran 
v.  Chase,  2  W.  N.  0.  609. 

Ranch  dk  Smith,  for  defendant  in  error.  Taylor  Landl.  and  Ten., 
§;715,  p.  609.  An  abandonment  by  the  tenant  of  demised  premises  is 
such  a  relinquishment  as  amounts  to  an  implied,  surrender,  and  justifies 
an  immediate  resumption  of  the  possession  by  the  landlord.  Jackson 
and  Gross,  Landl.  and  Ten.  218 ;  McKvrmy  v.  Reader,  7  Watts,  123, 124. 
What  will  constitute  a  surrender.  See  Raney  v.  Fannassey,  14  W. 
N.  0.  91;  Mouselles  v.  Kerr,  6  Whart.  499;  Bunchman  v.  TriobUl, 
8  Norr.  58;  Hiester  v.  Miller,  1  Casey,  481 :  Philada.  Fire  Extin- 
guisher Co.  v.  Bramard,  2  W.  N.  C.  478;  Bradley  v.  Brown,  6  id. 
282 ;  Auer  v.  Penn.,  3  Out.  370.  Any  entry  by  the  landlord  on  the 
premises  demised,  against  the  will  or  wishes  of  the  tenant,  is  not  an 
eviction  in  point  of  law  which  will  suspend  the  rent.  Bennett  v.  Brit- 
tle, 4  Rawle,  338 ;  NoUe  et  al.  v.  Warren  et  al.,  2  Wr.  340. 

Sterrett,  J.  After  considering  the  exceptions  filed  by  plaintiff  below 
to  the  report  of  the  referee,  the  learned  juage  of  the  common  pleas  in 
the  concluding  paragraph  of  hie  opinion  says :  "  It  follows  that  the 
plaintiff's  second  conclusion  of  law  should  have  been  affirmed  and 
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defendant's  fourth  conclusion  of  law  denied,  and  that  upon  the  facts 
found  by  the  referee  the  plaintiff  is  entitled  to  recover.  The  corre- 
sponding exceptions  of  plaintiff  are  according] y  sustained,  and  the  judg- 
ment of  the  referee  reversed."  And  thereupon  he  directed  judgment 
to  be  entered  in  favor  of  plaintiff  below  for  $221.76. 

The  plaintiff's  second  conclusion  of  law,  referred  to  above,  was: 
"That  the  temporary  occupancy,  testified  to  by  plaintiff's  witnesses,  is 
not  such  an  occupancy  as  would  create  an  eviction,  or  a  surrender  of 
the  term,  unless  there  was  an  acceptance  by  the  plaintiff."  Defendant's 
fourth  conclusion  was:  "That  the  plaintiff  cannot  recover."  The 
learned  referee  refused  the  former  and  affirmed  the  latter,  and  he  accord- 
ingly directed  judgment  in  favor  of  defendant  below ;  but,  upon  the 
same  facts  found  by  the  referee,  the  learned  judge  reversed  these  legal 
conclusions,  and  judgment  was  accordingly  entered  in  favor  of  plaintiff 
below,  as  above  stated.  These  rulings  are  the  subjects  of  complaint  in 
the  several  assignments  of  error  respectively. 

It  will  be  observed  that  the  referee's  findings  of  fact  are  accepted  as 
substantially  correct.  It  is  only  as  to  the  legal  conclusions  drawn  there- 
from that  the  court  overruled  the  referee  on  the  controlling  questions 
in  the  case. 

Among  other  things,  the  referee  found  in  substance  that  in  Novem- 
ber, 1879,  plaintiff  in  error  leased  from  plaintiff  below  two  second-story 
front  rooms  on  Broadway,  New  York,  for  five  months,  from  first  of 
December  following,  at  $55  per  month,  took  possession  of  the  same 
*  accordingly  and  paid  the  rent  until  February  first  following ;  that  in 
early  part  of  February  plaintiff  below  took  possession  of  the  rooms, 
removed  locks,  signs  and  goods  left  there  by  plaintiff  in  error,  and  thence 
until  the  expiration  of  the  lease  used  the  rooms  for  storing  trunks ;  that 
at  the  time  he  thus  re-entered  the  premises,  plaintiff  in  error  was  in 
possession  of  the  same  as  tenant  under  said  lease,  though  not  personally 
present,  and  had  goods  and  chattels  at  the  same ;  that  defendant  in  error 
oroke,  removed  or  opened  the  plaintiff  in  error's  lock  on  the  door  of  the 
demised  premises,  took  down  his  signs,  re-entered  and  took  possession 
of  the  premises,  and  used  the  same  for  his  own  purposes  in  his  own 
business;  that  at  the  time  he  so  re-entered,  the  demised  premises  were 
not  vacant,  nor  had  the  lease  expired,  and  from  the  time  he  sore-entered 
in  the  early  part  of  February,  1880,  until  May  first  of  that  year,  he 
continued  in  possession,  and  during  that  time  plaintiff  in  error  was  not 
in  possession  of  any  part  of  the  demised  premises. 

Having  found  the  foregoing  and  other  corroborating  facts,  the  referee 
rightly  concluded  as  matter  of  law  that  plaintiff  below  naving  re-entered 
and  taken  possession  of  the  demised  premises  and  used  the  same  for  his 
purposes  without  the  consent  of  plaintiff  in  error,  the  latter  was  evicted 
and,  therefore,  relieved  from  further  payment.  The  facts  found  by 
the  referee  clearlv  warranted  each  of  the  four  conclusions  of  law  claimed 
by  defendant  below,  the  last  of  which  was  "  that  the  plaintiff  cannot 
recover."  The  first  conclusion  of  law  submitted  by  plaintiff  below  was : 
"  That  the  lease  in  evidence  was  for  an  entire  term  of  five  months  and 
defendant  is  liable  for  the  rent  unless  there  was  an  eviction  or  surren- 
der of  the  term  and  an  acceptance  by  plaintiff."    The  second,  as  before 
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stated,  was :  "  That  the  temporary  occupancy,  testified  to  by  plaintiff's 
witnesses,  is  not  such  an  occupancy  as  would  create  an  eviction  or  a  sur- 
render of  the  term  unless  there  was  an  acceptance  by  plaintiff."  This 
was  rightly  refused  for  the  reason  that  it  was  not  warranted  by  the  tes- 
timony nor  by  the  referee's  findings  of  fact.  As  to  all  the  controlling 
points  in  the  case  the  findings  of  tne  referee,  as  well  as  his  conclusions 
of  law,  are  substantially  correct,  and,  in  accordance  with  his  report, 
judgment  should  have  been  entered  in  favor  of  defendant  below. 

Judgment  reversed,  and  now  judgment  in  favor  of  defendant  and 
against  plaintiff  below. 


Taylor  v.  Delaware  and  Hudson  Canal  Co. 

October  4,  1886. 

Railroad  Crossing—  Sufferance  —  Dutt  —  Pact  for  the  Jury. 

When  a  railroad  company  has  for  years,  without  objection,  permitted  tne 
public  to  cross  its  tracks  at  a  certain  point,  not  in  itself  a  public  crossing,  it 
owes  the  duty  of  reasonable  care  toward  those  crossing,  and  whether  in  a  given 
case  such  reasonable  care  has  been  exercised  or  not,  is  ordinarily  a  question  for 
the  jury  under  all  the  evidence. 

Error  to  the  court  of  common  pleas  of  Lackawanna  county. 

This  action  was  brought  in  the  court  below  by  a  girl  eight  years  of 
age,  to  recover  damages  for  injuries  received  by  her  while  crossing  a 
railroad  track  by  way  of  a  welWefined  and  well-known  foot-path  lead- 
ing across  the  track,  which  had  been  used  by  the  public  as  a  crossing 
place,  without  let  or  hindrance  on  the  part  of  the  railroad  company,  for 
at  least  fourteen  years. 

The  place  of  tne  injury  was  a  thickly-populated  part  of  the  city  of 
Scran  ton,  where  school  children  in  large  numbers  and  others  were  per- 
mitted to  cross  and  recross  daily.  The  common  pleas  directed  a  com- 
pulsory nonsuit. 

E.  N.  WHULwrd  and  Everett  Warren,  for  plaintiff  in  error.  "  The 
promiscuous  use  of  the  grounds  of  a  railroad  company  by  the  employees 
of  the  company  and  by  the  public  generally  for  a  long  time,  for  travel- 
ing across  the  same,  grows  into  a  license  for  such  user,  when  unforbid- 
den, and  a  person,  though  a  stranger  to  the  company,  using  the  same 
for  such  purpose,  does  not  thereby  become  a  trespasser.  1  Borer 
Railroads,  476.  See  Em  v.  Perm.  R.  R.  Co.,  15  P.  F.  8. 
273 ;  Phila.  dk  Reading  R.  R.  Co.  v.  Troutman,  11  W.  N.  C.  463. 
Willful  injury  is  not  the  only  ground  of  liability.  Davis  v.  Chicago  dk 
N.  W.  R.  R.  Co.,  15  Am.  £  Eng.  R.  R.  Cases,  434.  See  Barry, 
AdmW,  v.  IT.  Y.  C.  <&  H.  R.  R.  R.  Co.,  92  N.  Y.  289.  Where  persons 
are  in  the  habit  of  crossing  a  railroad  at  a  particular  place,  though  there 
is  no  right  of  way  there,  it  throws  upon  the  company  the  responsibility 
of  taking  reasonable  precautions  in  their  use  of  such  place.  Barrett  ▼. 
Midland  R.  R.  Co.,  1  F.  &  F.  361.  "Eight  years  is  quite  sufficient 
time  for  presuming  a  dedication  of  a  way  to  the  public."  P.,  E.  W.  dk 
C.  R.  R.  Co.  v.  Dimn,  6  P.  F.  S.  284.  Six  years  was  held  sufficient. 
11  East,  375.  And  in  Jarvis  v.  Dean,  3  Bing.  447, "  as  it  had  been  used 
for  four  or  five  years  as  a  public  road,  the  jury  were  warranted  in  pre- 
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Burning  that  it  was  used  with  the  full  assent  of  the  owners  of  the  soil." 
As  to  the  permissive  way  and  implied  license,  see  Dublin,  etc.,  R.  R. 
Co.  v.  Slattery,  L.  R,  3  App.  Cas.  1155;  Illinois  C.  R.  R.  Co.  v. 
Rammer,  72  HL  347 ;  Townley  v.  C,  M.  &  St.  P.  R.  R.  Co.,  53  Wis. 
626 ;  Bateman  v.  Block,  14  E.  L.  &  Eq.  69.  The  criterion  of  the  defend- 
ant's duty  was  at  least  ordinary  care,  and  this  was  a  question  for  the 
jury.  Kay  v.  R.  R.  Co.,  15  Sm.  269 ;  Hugett  v.  R.  R.  Co.,  11  Harr. 
373 ;  R.  R.  Co.  v.  Spewen,  11  Wr.  305 ;  Smith  v.  O'Connor,  12  id. 
218;  R.  R.  Co.  v.  Book,  2  Sm.  381 ;  Pass.  R.  R.  Co.  v.  Henrice,  It 
Norr.  431 ;  Goshorn  v.  Smith,  id.  438 ;  R.  R.  Co.  v.  Fortney,  9  id. 
323;  R.  R.  Co.  v.  Morgan,  1  id.  134;  West  Chester  &  Phila.  R.  R. 
Co.  v.  McElweU,  67  Penn.  St.  311 ;  Penn.  H  R.  Co.  v.  White,  7  Norr. 
327.  Especially  is  this  the  case  where  the  person  exposed  to  danger  is  a 
child  of  tender  years.  Lynch  v.  Nwrdvn,  1  Q.  B.  29 ;  R.  R.  Co.  v. 
Spearen,  supra;  R.  R.  Uo.  v.  Lewis,  29  Sm.  44 ;  Kay  v.  P.  R.  R. 
Go.,  supra.  What  is  a  reasonable  rate  of  speed  for  a  railroad  train  at 
a  crossing  is  a  question  for  the  jury.  B.,  L.  &  W.  R.  R.  Co.  v.  Smith,  28 
Leg.  Int.  101 ;  Penn.  R.R.  Co.  v.  James  et  ux.,  32  Sm.  194.  Railroad 
companies  running  their  trains  through  cities  or  populous  towns  are  held 
to  a  degree  of  care  commensurate  with  the  danger  involved.  T.  W.  & 
W.  R.  R.  Co.  v.  Harmon,  47  111.,  supra  ;  Johnson  v.  Hudson  Rwer 
R.R.,6  Duer,  633  ;  Daley  v.  Norwich  &  Worcester  R.  R.  Co.,  25 
Conn.  595 ;  Langan  v.  St.  Louis,  etc.,  R.  R.  Co.,  3  Am.  &  Eng.  R.  R. 
Cases,  356.  In  an  action  against  a  railroad  company  for  negligence, 
f  held  that  evidence  of  the  speed  of  the  train  as  judged  by  the  sound  was 
admissible.  Van  Horn  v.  Burlington  <&  Cedar  Rapids  R.  R.  Co.,  59 
Iowa,  33 ;  see,  also,  Reeves  v.  R.  R.  Co.,  6  Casey,  454.  In  an  action 
to  recover  damages  for  alleged  negligence,  proof  of  the  violation  of  a 
city  ordinance  does  not  establish  negligence  per  se.  It  is  competent 
evidence  upon  the  question  to  submit  it  to  the  jury,  but  not  conclusive. 
Enupjle  v.  Knickerbocker,  84  N.  Y.  488  ;  see,  also,  Biesegel  v.  N.  T. 
C.  R.  R.  Co.,  14  Abb.  Pr.  49 ;  Massoth  v.  B.  dk  H.  C.  Co.,  64  N.  Y. 
524.  In  an  action  against  a  railroad  company  for  negligence,  a  city 
ordinance  regulating  the  8f>eed  of  trains  mar  be  proved,  although  the 
existence  of  the  ordinance  is  not  pleaded.  Ifaber  v.  St.  PaiUR.  It.  Co., 
29  Minn.  465. 

Wm.  H.  Jessup  and  Horace  E.  Hand,  for  defendants  in  error.  "In 
actions  for  injuries  not  based  on  contract,  the  burden  -of  proof  of 
negligence  is  on  the  plaintiff.',  Whart.  Neg.,  §  421.  "  A  mere  scintilla 
of  evidence  is  not  sufficient,  but  there  must  be  proof  of  well-definedi 
negligence."  Cotton  v.  Wood,  8  0.  B.  (N.  S.)  568 ;  Whart.  Neg.  568  ; 
Penn.  R.  R.  Co.  v.  Weber,  26  Smith,  157;  D.,  L.  &  W.  R.R.  Co.  v. 
Napheys,  90  Penn.  St.  142.  If  there  is  no  sufficient  proof  of  negli- 
gence, the  court  must  take  the  case  away  from  the  jury.  Phila.  & 
Reading  v.  Teager,  23  P.  P.  8.  121 ;  Phila.  &  Reading  v.  Heil,  5  W. 
N.  0.  91;  Clark  v.  Phila.  dk  Reading  R.  R.  Co.,  id.  119;'  Penn. 
R.  R.  Co.  v.  Fries,  id.  541 ;  Goshorn  v.  Smith,  92  Penn.  St.  435; 
Parrot  v.  Webbs,  15  Wall.  524;  Howard  Ex.  Co.  v.  Wile,  64  Penn. 
St  201 ;  Longnecker  v.  Penn.  R.  R.  Co.,  42  Leg.  Int.  59;  Hyatt  v. 
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Johnson,  10  Norr.  196 ;  Phila.  &  Reading  R.  R.  Co.  v.  Yeager,  73 
Penn.  St.  121  ;  Ryder  v.  Worubwdl,  L.  R.,4  Exch.  32.  The  defend- 
ants had  a  right  to  a  clear  track  at  all  points  upon  their  road,  except  at 
public  crossings.  See  Phila.,  etc..  It.  R.  Co.  v.  Hummed,  44  Penn. 
St.  375.  Only  such  aggravated  negligence  as  amounts  to  intentional 
mischief  on  the  part  of  the  railway  will  render  it  liable  in  the  event  of 
an  injury  to  a  trespasser.  See  Jeffersonville,  etc.,  R.  R.  Co.  v.  Gold- 
smith, 47  Ind.  43  ;  La  Fayette,  etc.,  R.  R.  Co.  v.  Huffman,  28  id.  287; 
Cincinnati*  etc.,  R.  R.  Co.  v.  Eaton,  53  id.  310;  JSvamvitte,  etc.,  R. 
R.  Co.  v.  Wolf,  59  id.  89 ;  Emyon  v.  N.  Y.,  etc.,  R.  R.  Co.,  5  Hun, 
479 ;  Oreen  v.  Erie  Ry.  Co.,  11  id.  333 ;  Baltimore,  etc.,  R.  R.  Co. 
v.  Schwindling,  101  Penn.  St.  258 ;  R.  R.  Co.  v.  Houston,  95  U.  S. 
697 ;  Oaynor  v.  Old  CoOmy  R.  R.  Co.,  100  Mass.  208 ;  Pittsburgh, 
etc.,  R.  JR.  Co.  v.  Collins,  87  Penn.  St.  405.  If  the  violation  of  the 
ordinance  does  not  amount  to  negligence  it  cannot  be  deemed  to  con- 
stitute a  ground  of  civil  liability.  Phila.  &  Reading  v.  Ervm,  36 
Leg.  Int.  244 ;  Atkinson  v.  New  Castle  Water-  Works,  L.  ft.,  2  Exch. 
Div.  441 ;  Couch  v.  Sted,  3  E.  &  B.  402 ;  Kirby  v.  Boylston,  etc.,  14 
Gray,  249;  Flynn  v.  Canton  Co.,  40  Md.  312;  2  Eng.  &  Am.  R.  R. 
Cas.  183,  note. 

Sterrett,  J.  In  his  opinion  refusing  to  take  off  the  compulsory 
nonsuit,  the  learned  president  of  the  common  pleas  concedes  the  case  is 
a  close  one,  but  appears  to  think  the  judgment  should  be  sustained  on 
the  ground  that  the  child's  unfortunate  injury  resulted  from  her  own 
impetuosity  and  heedlessness,  and  not  from  any  neglect  of  duty  on  the 
part  of  defendant  company.  If  he  is  correct  in  this,  the  nonsuit  was 
rightly  entered.  But  plaintiff's  contention  is  that  the  jury  would  have 
been  warranted  in  finding  negligence  of  the  company  defendant,  from 
which  the  injury  complained  of  resulted ;  that  the  testimony  tended  to 
prove  such  facts  and  circumstances  as  bring  the  case  within  the  gen- 
eral principle  recognized  and  approved  by  this  court  in  Phila- 
delphia dfc  Reading  Railroad  Company  v.  Trautman,  11  W.  N.  O. 
453,  in  which  it  is  ruled  that  where  a  person  crosses  a  railroad  track  by 
a  common  and  well-known  foot-path,  used  by  the  public  for  many 
years  without  let  or  hindrance  on  the  part  of  the  railroad  company  and 
its  employees,  he  cannot  be  regarded  as  a  trespasser ;  and  where  it  is 
shown,  as  was  done  in  this  case,  that  the  foot-path  across  the  company's 
land  has  been  habitually  used  by  the  public  for  many  years  without 
objection,  it  is  for  the  jury  to  say  whether  the  company  has  not 
acquiesced  in  snch  use. 

While  such  user  does  not  convert  the  company's  right  of  way  into  a 
public  highway,  it  certainly  does  relieve  persons  passing  over  the  same 
from  being  treated  as  trespassers  on  the  company's  premises;  and 
there  is  a  manifest  distinction  between  the  degree  of  care  which  a  rail- 
road company  is  bound  to  exercise  toward  mere  trespassers  and  those 
who  may  be  using  the  right  of  way  by  tacit  consent  or  implied  per- 
mission of  the  company.  In  the  case  of  such  long-continued  user  by 
the  public,  the  company  and  its  employees  are  charged  with  notice  of 
the  fact,  and,  therefore,  cannot,  with  impunity,  neglect  precautions  to 
prevent  danger  to  persons  thus  using  the  same.     In  JSarry  v.  Rail- 
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road  Co.y  92  .N*.  Y.,  it  is  said :  "  The  acquiescence  of  defendant  for  so 
long  a  time  in  the  crossing  of  the  tracks  by  pedestrians  amounted  to  a 
license  and  permission  by  defendants  to  all  persons  to  cross  the  tracks 
at  this  point  These  circumstances  imposed  a  duty  on  the  defendant, 
in  respect  of  persons  using  the  crossing,  to  exercise  reasonable  care  in 
the  movement  of  its  trains.  The  company  had  a  lawful  right  to  use 
the  tracks  for  its  business,  and  could  have  withdrawn  its  permission  to 
the  public  to  use  its  premises  as  a  public  way,  assuming  that  no  public 
right  therein  existed,  but,  so  long  as  it  permitted  the  public  use,  it  was 
chargeable  with  knowledge  of  the  danger  to  human  life  from  operating 
its  trains  at  that  point,  and  was  bound  to  such  reasonable  precaution  in 
their  management  as  ordinary  prudence  dictated  to  protect  way- 
farers from  injury.  .  .  .  The  company,  in  such  cases,  is  an  actor 
at  the  time  in  creating  the  circumstances  which  imperil  human  life, 
and  it  would  be  an  alarming  doctrine  that  it  was  under  no  duty  to 
exercise  any  care  in  the  movement  of  its  trains." 

The  principle  clearly  settled  by  the  foregoing,  and  many  other  cases 
that  might  be  cited,  is  that  when  a  railroad  company  has  for  years, 
without  objection,  permitted  the  public  to  cross  its  tracks  at  a  certain 
point,  not  in  itseli  a  public  crossing,  it  owes  the  duty  of  reasonable 
care  toward  those  using  the  crossing,  and  whether  in  a  given  case  such 
reasonable  care  has  been  exercised  or  not,  is  ordinarily  a  question  for 
thejury  under  all  the  evidence. 

Without  undertaking  to  review  the  testimony  on  which  plaintiff 
relied,  we  think  the  evidence  is  quite  sufficient  to  warrant  the  sub- 
mission of  her  case  to  a  jury  on  the  questions  of  permissive  crossing  at 
the  point  where  she  was  injured,  and  whether,  in  the  movement  of  its 
train,  the  company  exercised  that  degree  of  care  which,  under  the  cir- 
cumstances, it  was  in  duty  bound  to  do. 

There  was  testimony  tending  to  show  the  whistle  was  not  sounded, 
bell  was  not  rung,  nor  any  warning  given  of  the  approach  of  the  train 
by  which  plaintiff  was  struck.  This  was  properly  for  the  consideration 
of  the  jury ;  and,  in  view  of  all  the  circumstances,  including  the  fact 
that  the  siding  was  occupied  by  a  standing  train  of  cars,  ana  the  main 
track  thus  out  of  view,  we  have  no  right  to  say  the  jury  would  not 
have  found  negligence  in  not  warning  those  who  might  be  in  the  act 
of  crossing  that  the  train  was  approaching.  If  plaintiff  had  been  duly 
warned,  either  by  sounding  the  whistle  or  ringing  the  bell,  it  is  not  at 
all  probable  she  would  have  attempted  to  cross  the  track  in  the  face 
of  known  danger.  The  question  of  contributory  negligence  does  not 
arise  in  the  case.  The  age  of  plaintiff  at  the  time  of  the  accident  pre- 
cludes that.  If,  under  the  evidence,  she  was  not  a  trespasser  on  the 
premises  of  the  company,  the  question  is  whether  it  was  not  their  duty 
to  give  suitable  warning  of  the  approach  of  their  train ;  and,  failing  to 
do  that,  whether  they  were  not  j^uilty  of  negligence,  which  was  the 
proximate  cause  of  the  injury.  The  first  and  second  specifications  of 
error  are  sustained.  There  was  no  error  in  refusing  to  receive  the 
evidence  specified  in  the  third  and  fourth  assignments,  and  hence  they 
are  not  sustained. 

Judgment  reversed,  and  a  procedendo  awarded. 
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Lehigh  Valley  K.  R.  Go.  v.  Brakdtmaisb. 

October  4,  1886. 

Railroad  —  Crossing  —  Carb  —  Duty  —  Instructions  —  Charge  —  Supreme 
Court  —  Review  —  Error. 

The  care  to  be  exercised  by  a  railroad  company  in  the  running  of  its  trains 
must  be  measured  by  the  circumstances. 

Where  a  railroad  crosses  a  much  traveled  highway,  the  company  operating 
the  road,  as  well  as  the  public  using  the  highway,  is  bound  to  exercise  a  degree 
of  care  commensurate  with  the  danger.  It  is  the  duty  of  the  company  to  give 
sufficient  notice  of  the  approach  of  its  trains,  and  to  moderate  the  speed  to  a  rate 
consistent  with  the  public  safety.  It  is  the  duty  of  the  traveler  upon  the  high- 
way, immediately  before  attempting  to  pass  over  the  railroad  crossing,  to  stop, 
look  and  listen  for  approaching  trains. 

In  the  event  of  particular  instructions  on  a  given  point  not  being  asked  for, 
the  supreme  court  will  review  upon  the  general  effect  of  the  charge  and  not  upon 
sentences  or  paragraphs  selected  from  it ;  if  as  a  whole  the  charge  was  calculated 
to  mislead,  tnere  is  error  in  the  record  ;  if  not,  there  is  none. 

Error  to  the  court  of  common  pleas  of  Luzerne  county. 

Brandtmaier  attempted  to  pass  over  a  railroad  track  at  a  public  cross- 
ing in  the  town  of  White  Haven  ;he  was  at  the  time  driving  in  a  sleigh ; 
an  approaching  train  struck  the  sleigh,  injuring  Brandtmaier ;  he  brought 
suit  for  damages  against  the  company  operating  the  railroad ;  the  verdict 
was  for  plaintiff. 

G.  L.  Halsey,  H.  W.  Palmer  and  E.  P.  <&  J.  V.  Darling,  for 
plaintiff  in  error,  cited  West  Phila.  Pass.  Ry.  Co.  v.  Gallagher,  16 
W .  N.  0.  412.  There  is  no  common-law  duty  on  the  part  of  a  railroad 
company  to  station  flagmen  or  maintain  gates  at  public  grade  crossings. 
Phila.  &  Reading  R.  R.  v.  KiUips,  88  Penn.  St.  405 ;  StuMey  v. 
London,  etc.,  R.  R.  Co.,  L.  R.,  1  Exch.  13.  And  see  cases  cited  in  2 
Wood  Railway  Law,  1313,  n.  4.  Where  the  statute  makes  it  the  duty 
of  a  railroad  company  to  give  signals — as  to  ring  the  bell  or  blow  the 
whistle  on  a  train  approaching  a  crossing,  it  is  negligence  per  se  for  it 
not  to  do  so ;  but  otherwise  not.  2  Wood  Railway  Law,  1319.  Failure 
to  blow  whistle  or  ring  bell  not  negligence^er  se.  Kdley  v.  Hannibal, 
etc.,  R.  R.  Co.,  13  Am.  &  Eng.  R.  R.  Cases,  138.  No  rate  of  speed 
at  which  a  railroad  train  may  be  run  is  negligence  perse.  Powell  v. 
Missouri  Pae.  R.  R.,  8  Am.  &  Eng.  R.  K.  Cases,  467.  When  the 
rate  of  speed  at  which  a  railroad  car  is  run  across  a  street  is  shown,  it 
is  for  the  jury  to  say  whether,  with  regard  to  the  safety  of  the  public, 
that  rate  was  reasonable.  Howard  v.  St.  Paul,  etc,  tt.  R.,  9  Am.  & 
Eng.  R.  R.  Cases,  283 ;  Railroad  Co.  v.  Ritchie,  id.  275.  Where  a 
traveler  is  injured  in  crossing  a  railway,  negligence  is  not  to  be  presumed 
against  the  company.  Penn.  R.  R.  Co.  v.  Goodman,  63  Penn.  St 
329  (1869) ;  Button  v.  Hudson  River  R.  R.  Co.,  18  N.  Y.  248.  An 
instruction  respecting  the  duty  of  a  railway  company.  See  Chicago, 
etc.,  R.  R.  v.  Robinson,  106  111.  142 ;  Weber  v.  IT.  T.  Cent.  <b  Hud. 
River  R.  R.,  58  N.  T.;  West.  &  Atlantic  R.  R.  v.  King,  19  Am.  & 
Eng.  R.  R.  Cases,  253 ;  Maryland  Cent.  R.  R.  v.  Newberry,  id.  261. 

As  to  negligence,  see  Phila.  R.  R.  v.  Sturger,  78  Penn.  St  219; 
Stone  v.  Sioux  City,  etc.,  R.  R.,  2  Dill.  294;  R.  R.  v.  Jones,  96  U.  S. 
439;  Blythe  v.  Birmingham  Water-works,  11  Exch.  784.    A  charge 
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which  is  calculated  to  mislead  the  jury  is  erroneous.  Stall  v.  Meek,  70 
Penn.  St.  181.  When  the  effect  of  the  whole  charge  is  to  mislead,  this 
court  will  reverse.  Penn.  R.  R.  v.  Berry,  68  Penn.  St.  372.  The 
statement  of  an  erroneous  principle  of  law  to  the  jury  which  had  a 
direct  operation  on  the  evidence,  and  withdrew  their  attention  from 
other  points,  is  ground  for  reversal.  Deal  v.  McCormick,  3  S.  &  R. 
343.  See  CPBara  v.  Richardson,  46  Penn.  St.  385 ;  Gregg  Township 
v.  Jamison,  55  id.  468 ;  Bisbmg  v.  Third  Nat  Bank,  93  id.  79.  As 
to  the  proper  care  to  be  exercised  by  one  approaching  a  crossing  of  a 
railroaa,  see  Beach  Cont.  Neg.,  §  163,  p.  460 ;  Penn.  R.  R.  v.  Acker- 
man,  24  Sra.  265 ;  C.  R.  R.  of  N.  J.  v.  Fetter,  3  Norr.  226. 

William  S.  McLean,  for  defendant  in  error.  One  about  to  go  over 
a  railroad  across  a  public  highway  shall  stop,  look  and  listen  before 
crossing,  not  immediately  before  crossing.  Penn.  R.  R.  v.  Beale,  23 
Sm.  506 ;  Penn.  R.  R.  v.  Ackerman,  24  id.  265 ;  Penn.  R.  R.  v. 
Weber,  26  id.  157;  Cent.  R.  R.  v.  Feller,  3  Norr.  226;  Pierce  Rail- 
roads, 344. 

Clabk,  J.  It  is  the  duty  of  a  railroad  company  in  the  running  of 
its  trains  to  exercise  care  according  to  the  circumstances,  and  where  the 
railroad  track  crosses  a  much-traveled  street  or  highway,  the  company, 
as  well  as  the  public,  is  bound  to  exercise  a  degree  of  care  reasonably 
commensurate  with  the  danger.  It  is  the  duty  of  the  company,  on  the 
one  hand,  to  give  some  sufficient  notice  of  the  train's  approach,  and  to 
moderate  the  speed  of  the  train  to  such  rate  as,  under  the  circumstances, 
is  reasonably  consistent  with  the  public  safety ;  on  the  other  hand,  it  is 
the  imperative  duty  of  the  traveler  to  stop,  look  and  listen  for  approach- 
ing trains  before  attempting  to  pass  over ;  if  he  neglects  this  legal  duty, 
or  knowingly  attempts  to  cross  in  front  of  a  rapidly  moving  train,  he 
takes  his  life  in  his  own  hands  and  assumes  the  risk  of  personal  injury. 
The  law  does  not  designate  the  mode  in  which  these  precautions  against 
injury  on  part  of  the  company  are  to  be  exercised ;  there  is,  it  may  be 
conceded,  no  common-law  duty  on  part  of  the  company  to  station  flag- 
men, or  to  maintain  gates  at  public  grade  crossings,  unless,  indeed, 
under  the  particular  circumstances,  the  public  safety  cannot  otherwise 
be  reasonably  secured ;  but  the  fact  that  nagmen  are  not  stationed  at  such 
a  crossing,  and  that  gates  are  not  there  maintained,  are  matters  proper  to 
be  considered  with  other  facts  in  a  given  case  in  determining  the  rate  of 
speed  which  is  reasonably  consistent  with  the  public  safety.  It  was  alleged 
in  the  court  below,  at  the  trial  of  this  cause,  and  there  was  some  evidence 
to  show,  that  the  train  crossed  Berwick  street  at  an  improper  and  an 
unusual  rate  of  speed,  and  that  no  notice  of  its  approach  was  given  by 
the  ringing  of  a  bell,  blowing  of  a  whistle,  or  otherwise.  The  learneel 
judge  very  properly  submitted  both  of  these  questions  to  the  jury.  In 
nis  charge,  after  reciting  the  evidence  bearing  upon  the  question  of  the 
rate  of  speed,  he  says : 

"  When  you  have  ascertained  what  the  rate  of  speed  was,  you  will 
then  consider  whether  it  was  an  unreasonable  rate.  There  is  no  fixed 
role  which  can  guide  you  here.  The  duty  of  a  railroad  company  as  to 
the  speed  of  its  trains  of  course  varies  with  the  locality.    Wnat  would 
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be  safe  at  one  point  would  be  imprudent  at  another.  What  might  be 
a  perfectly  proper  speed  at  a  crossing  of  a  country  road  would  be  highly 
improper  in  crossing  the  streets  of  a  town  or  village.  The  duty  of  care 
in  the  rate  is  also  affected  by  other  considerations.  Was  the  crossing 
so  guarded  as  to  make  a  high  rate  of  speed  safe  ?  If  a  crossing  is 
guarded,  either  by  a  flagman  or  by  a  gate,  it  might  be  that  a  very  high 
rate  of  speed  would  be  comparatively  safe.  You  will  also  consider  the 
character  of  the  highway  itself,  its  location  in  the  town  of  White  Haven 
and  the  amount  of  its  use  by  the  citizens  as  compared  with  other 
streets." 

u  When  you  have  determined  the  rate  of  speed  you  will  then  con- 
sider whether  any  notice  of  the  approach  of  the  train  was  given.  There 
can  be  no  question  and  it  is  not  disputed  by  the  defendants,  that  there 
is  an  imperative  duty  upon  them  to  warn  the  public  of  the  approach  of 
their  trains  at  this  crossing.  The  duty  may  not  perhaps  be  so  impera- 
tive when  a  road  crosses  their  tracks  in  the  open  country,  but  in  village 
or  town  there  is  no  dispute  upon  the  point,  especially  where,  as  in  this 
case,  the  view  up  and  down  the  track  is  obstructed  by  buildings  until 
within  a  short  distance  from  the  rails.  You  will  consider,  therefore, 
whether  upon  the  night  of  this  accident  a  proper  notice  of  the  approach 
of  this  train  was  given.  Was  a  whistle  blown,  and  was  a  bell  rung! 
If  so,  was  this  done  properly  ?  There  is  a  conflict  of  testimony  upon 
this  point,  and  you  must  decide,  bearing  in  mind  what  I  said  before 
upon  the  means  of  observation  of  the  various  witnesses,  and  the  com- 
parative weight  to  be  given  their  testimony.  Some  of  the  plaintiffs 
witnesses  testified  positively  that  no  whistle  was  blown  or  bell  rung, 
others  that  they  did  not  hear  it,  and  on  the  other  hand  you  will  recol- 
lect the  testimony  of  the  defendant's  witnesses,  who  told  you  that  they 
heard  both  the  whistle  blown  and  the  bell  rung." 

No  fault  can  be  found  with  this  instruction ;  its  correctness,  we  think, 
<cannot  be  questioned.  The  crossing  was,  in  fact,  not  guarded  either 
by  a  flagman  or  a  gate,  and  if  the  street  was  one  extensively  traveled 
And  the  train's  approach  could  only  be  seen  for  a  distance  01  five  hun- 
dred and  seventy-five  feet,  a  very  high  rate  of  speed,  in  the  absence  of 
these  precautions,  might  well  be  considered  unsafe ;  but  whether  the 
street  at  the  crossing  was  one  much  traveled,  whether  any  proper 
signal  was  given,  what  were  the  probabilities  of  danger  from  personal 
injury,  and  what  rate  of  speed  was  fairly  compatible  with  the  public 
safety,  were  matters  for  the  consideration  of  tlie  jury,  and  we  think 
those  questions  of  fact  were  fairly  submitted.  The  fact  that  some 
persons  say  they  heard  the  signals,  and  others  that  they  did  not  hear 
them,  might  fairly  raise  the  question,  whether,  if  they  were  given  at 
all,  they  were  given  in  the  usual  and  proper  manner.  On  the  other 
hand,  as  we  have  said,  it  was  the  duty  of  tne  plaintiff,  before  crossing, 
to  stop,  look  and  listen  for  the  approach  of  trains ;  it  was  his  duty  to 
do  so  immediately  before  crossing,  and  as  the  learned  court  instructed 
the  jury,  "  if  he  could  not  see  up  and  down  the  track  from  *ny  point 
upon  the  road  before  reaching  the  rails,  it  was  his  duty  to  go  upon  the 
track  itself,  and  look  and  listen,  before  attempting  to  drive  his  team 
across."     But  there  is  evidence  to  show  that  this  is  substantially  what 
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he   did  do.     No  one  ever  supposed,  and  this  court  has  certainly 
never  said,  that  a  traveler's  duty  to  stop,  look  and  listen  can  only  be 

Sirformed  at  the  exact  instant  when  his  horses'  heads  are  at  the  rail, 
o  man  of  ordinary  discretion  would  drive  his  team  directly  up 
to  a  railroad  track,  upon  which  trains  may  momentarily  be  expected 
to  pass,  and  whilst  in  that  dangerous  place,  stop,  and  look  and  listen  for 
the  approach  of  trains  immediately  before  crossing,  in  any  literal  or 
absolute  sense.  No  team  of  horses,  gentle  or  otherwise,  could  be 
restrained  in  such  a  position  during  the  passage  of  a  train.  This  rule, 
which  has  been  recognized  as  imperative,  is  a  reasonable  one,  and  is 
entitled  to  a  reasonable  construction. 

The  evidence  is  that  the  track  could  not  be  seen  from  Berwick  street, 
except  at  the  crosing ;  that  Brandtmaier  stopped  within  six  or  seven 
steps  of  the  railroad ;  that  he  got  out  of  his  sleigh,  went  upon  the 
track,  looked  up  and  down  the  road  and  listened  for  trains ;  that  hear- 
ing none,  he  returned  quickly,  got  into  the  sleigh  and  immediately 
attempted  the  passage  over  the  track,  when  the  accident  occurred ;  the 
ascertainment  of  the  facts  was  for  the  jury.  It  was  for  the  court  to 
determine  whether  the  facts  alleged  amounted  to  a  compliance  with  the 
imperative  rule  of  duty  imposed  by  law;  and  for  thtf  jury  to  decide 
whether  such  a  state  of  facts  existed.  We  are  of  opinion,  if  the  facts 
be  as  stated,  that  Brandtmaier  exercised  all  the  precautions  which 
could  reasonably  be  required  of  him. 

After  having  instructed  the  jury  as  hereinbefore  quoted,  the  learned 
judge  proceeds  as  follows :  "  In  case  you  should  be  of  the  opinion  that 
the  defendant  had  exercised  every  care  in  guarding  this  crossing,  or  of 
giving  proper  warning  to  travelers  of  the  approach  of  the  trains,  and 
that  the  accident  which  resulted  to  the  plaintiff  could  not  have  been 
prevented  by  any  act  of  the  defendants,  then,  of  course,  that  would  be 
an  end  of  this  case." 

There  can  be  no  doubt  whatever  as  to  the  entire  accuracy  of  this 
statement ;  it  is  quite  clear  that  if  the  defendant  "  exercised  every  care 
in  guarding  the  crossing,"  and  in  "  giving  proper  warning  to  travelers 
of  the  approach  of  the  train ; "  if  "  the  accident  could  not  have  been 

Erevented  by  any  act  of  the  defendant,"  "then,  of  course,  that  would 
e  the  end  of  the  case."  It  is  objected,  however,  that  this  was  mislead- 
ing in  its  effect  upon  the  jurors.  It  is  argued  that  the  jury  might  and 
probably  did  accept  this  instruction  as  a  distinct  and  positive  enuncia- 
tion of  a  rule  fixing  the  measure  of  care  which  the  company  was  bound 
to  exercise  for  the  public  safety,  and  if  so,  that  the  rule  was  not  cor- 
rectly stated.  There  is  no  absolute  rule  as  to  what  constitutes  negli- 
gence ;  a  higher  degree  of  care  is  demanded  under  some  circumstances 
than  tinder  others;  m  this  case,  however,  it  was  the  duty  of  the  defend- 
ant to  exercise  reasonable  care,  care  according  to  the  circumstances,  and 
the  question  was  for  the  jury.  There  was  no  duty  imposed  upon  the  com- 
pany to  so  guard  this  crossing  that  the  accident  could  not  by  any  pos- 
sibility have  occurred,  nor  was  it  to  be  esteemed  negligence  that  the 
accident  occurred,  if  by  any  act  of  the  defendant,  which  may  now  be 
suggested,  it  might  have  been  prevented. 
If  the  court  intended  or  the  jury  was  led  to  suppose  that  the  com- 
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pany  was  to  be  judged  according  to  this  standard,  it  is  clear  that  the 
judgment  shoula  be  reversed.  The  question,  however,  is  upon  the 
whole  charge ;  where  particular  instructions  on  a  given  point  are  not 
asked  for,  the  court  will  be  reviewed  upon  the  general  effect  of  the 
charge,  and  not  upon  sentences  or  paragraphs  selected  from  it ;  if,  as  a 
whole,  the  charge  was  calculated  to  mislead,  there  is  error  in  the  record, 
if  not,  there  is  none.    Del.  &  Look.  B.  Co.,  6  Casey,  454. 

In  the  opening  part  of  the  charge  the  plaintiffs  case  is  thus  stated 
by  the  learned  judge  of  the  court  below : 

"  The  plaintiff  supports  his  claim  that  the  defendant  failed  to  exer- 
cise ordinary  care  in  the  running  of  train  No.  12  upon  the  night  of 
March  3,  1884,  by  two  allegations.  First,  that  the  train  was  running 
at  an  improper  and  unusual  rate  of  speed ;  and,  second,  that  no  notice 
of  its  approach  was  given  either  by  the  ringing  of  a  bell  or  the  blowing 
of  a  whistle." 

Thus  at  the  outset,  he  distinctly  declares  that  the  plaintiffs  claim  is 
founded  upon  an  allegation  of  want  of  ordinary  care  only,  and  states 
specifically  the  two  matters  in  respect  of  which  this  want  of  ordinary 
care  is  alleged.     In  another  part  oi  the  charge  the  learned  judge  says : 

"  "While  plaintiff  had  aright  to  travel  the  highwav  the  defendant  had 
a  right  to  do  the  same  with  its  trains.  But  in  doing  so  they  were 
bound  to  exercise  ordinary  care  and  prudence,  and  if  the  company  or 
its  agents  failed  to  exercise  such  care  and  prudence,  there  was  negli- 
gence for  whcih  the  company  may  be  held  liable." 

The  learned  judge  then  proceeds  to  the  consideration  of  the  case, 
upon  the  two  distinct  and  only  matters  alleged  as  constituting  negli- 
gence on  part  of  the  company ;  first,  that  the  train  at  the  crossing  of 
Berwick  street  was  moving  at  a  higher  rate  of  speed  than  was  reason- 
ably consistent  with  public  safety ;  and,  second,  that  no  warning  was 
given  of  the  train's  approach.  Referring  to  the  rate,  he  instructs  the 
jury  that  there  is  no  fixed,  rule ;  that  the  speed  of  a  train  may  vary 
according  to  the  locality,  what  would  be  safe  at  one  point  would  w 
imprudent  in  another,  and  in  substance  that  the  jury  must  consider 
whether  the  rate  was  reasonable,  under  the  circumstances. 

After  a  reference  to  the  testimony  of  the  witnesses  and  to  their 
respective  opportunities  to  know,  he  submitted  in  the  plainest  manner 
the  question,  "  whether  upon  the  night  of  the  accident  a  proper  notice 
of  the  approach  of  the  train  was  given."  The  whole  theory  and  tenor 
of  the  charge,  outside  of  the  paragraph  assigned  for  error,  is  that  the 
company  were  bound  to  the  exercise  of  "ordinary  care  and  prudence" 
only,  and  the  learned  judge  in  the  expressions  "every  care"  and  "any 
act "  used  in  the  paragraphs  referred  to,  manifestly  meant  every  care, 
and  "  any  act ' '  wnich,  under  the  circumstances,  ordinary  prudence  would 
have  suggested,  and  we  think  the  jury  must  certainly  have  so  under- 
stood him ;  especially,  as  the  only  alleged  acts  of  negligence  were  in 
other  parts  of  the  charge  separately  discussed,  and  correctly  presented 
for  their  consideration.  The  language  owing  to  the  ellipsis  is,  perhaps, 
unfortuuate,  but,  taken  with  the  remaining  portion  of  the  charge,  it  is 
susceptible  of  no  other  meaning  than  we  nave  given  it,  and  the  jury 
could  not  have  been  misled  by  it. 
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The  case  was  one,  we  think,  for  the  determination  of  the  jury,  under 
all  the  evidence.  We  find  nothing  on  the  record  which  we  think  should 
work  a  reversal  of  the  judgment. 

The  judgment  is,  therefore,  affirmed. 
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NEW  YORK  COURT  OF  APPEALS. 


In  be  Application  of  Water  Commissioners  of  Amsterdam,  Etc 

February  11, 1887. 

In  an  order  of  reversal  or  affirmance  in  this  court  in  a  case  where  the  allowance 
of  costs  is  discretionary,  the  words  "with  costs"  means  costs  in  this  court  only.* 
Murtha  v.  Ourley,  02  N.  Y.  859,  distinguished. 

Appeal  from  order  of  general  term  affirming  an  order  of  the  special 
term  reversing  a  taxation  of  costs  by  the  clerk. 

M.  L.  Stover y  for  appellants.    John,  M.  Carroll,  for  respondents. 

Per  Cumam.  In  the  case  of  Sisters  of  CAarity  v.  RMy,  68  N.  Y. 
628,  we  construed  the  words  "  with  costs  "  in  an  order  of  reversal  or 
affirmance  in  this  court,  in  a  case  where  the  allowance  of  costs  is  dis- 
cretionary, as  meaning  costs  in  this  court  only.  The  case  of  3furthav. 
Curley,  92  N.  Y.  359,  was  one  where  the  prevailing  party  was  entitled 
to  costs  as  of  course,  and  the  decision  was  placed  upon  that  ground. 

The  rule  we  established  in  Sisters  of  Charity  v.  Kelly  has  been  id- 
lowed  since  the  decision  of  that  case,  unless  by  inadvertence. 

The  reversal  on  the  original  appeal  in  this  case  was  "  with  costs,"  and 
as  construed,  entitled  the  appellant  to  costs  in  this  court  only.  If  the 
appellant  deemed  himself  aggrieved,  his  remedy  was  to  apply  to  this 
court  for  an  amendment  of  the  order.  The  order  of  the  general  and 
special  terms  should,  therefore,  be  reversed,  and  the  taxation  by  the 
clerk  affirmed. 

But  as  the  appellant  may  have  been  misled  by  a  remark  in  the  opin- 
ion in  Murtha  v.  Curlew,  as  published  in  3  Oiv.  Pro.  Rep.  265,  but 
intentionally  omitted  in  the  opinion  as  published  in  the  regular  series^ 
we  think  the  reversal  should  be  without  costs. 

All  concur. 

Order  reversed. 


National  Pabe  Bake  op  New  Yore,  Resptt,  v.  Whitmobe,  AppWs. 

February  1, 1887. 

A  promise  by  a  debtor  to  make  a  preferential  assignment  in  favor  of  a  par- 
ticular creditor  in  case  it  became  necessary  to  protect  nim  is  not  in  law  a  fraud 
upon  other  creditors,  nor  is  it  conclusive  evidence  of  fraud  so  far  as  to  avoid  an 
assignment  made  in  pursuance  thereof. 

The  affidavits  upon  which  an  attachment  was  issued,  upon  the  ground  that 
the  defendants  were  about  to  make  a  fraudulent  assignment,  set  forth  that  a 
few  days  before  the  defendants  reported  that  they  were  entirely  solvent  and  could 
pay  all  their  debts  in  full,  and  they  made  a  statement  of  their  affairs  showing  a 
large  surplus  of  assets  over  liabilities;  that  soon  after  these  representations  they 
claimed  that  they  could  not  pay  their  debts  in  fuU  and  that  thev  were  insolvent, 
and  proposed  to  their  creditors  a  compromise  of  fifty  cents  on  the  dollar,  payable 
in  nine,  twelve  and  fifteen  months  without  security;  that  they  had  been  engaged 
in  a  prosperous  business  yielding  them  large  profits,  and  they  gave  no  satbtac- 

*  See  Nmcomb  v.  Hale,  64  How.  Pr.  400, 404;  s.  c,  12  Abb.  N.  C.  888,  where  Bist&r* 
of  Charity  v.  Kelly,  68  N.  X.  628,  was  f oUowed  and  explained. 
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tory  or  intelligible  explanation  of  their  sudden  alleged  insolvency.  That  they 
threatened  that  unless  their  offer  of  compromise  was  accepted  they  would  make 
an  assignment  preferring  a  foreign  creditor,  and  that  then  the  rest  of  their  credit- 
ors would  get  little  or  nothing. 

Held,  that  the  proof  of  the  fraudulent  intent  was  sufficient  to  give  the  court 
jurisdiction  to  award  an  attachment. 

This  is  an  appeal  from  an  order  of  the  general  term  of  the  supreme 
court,  for  the  first  department,  dated  June  1,  1886,  reversing  an  order 
of  the  special  term,  made  January  26,  1886,  which  vacated,  with  costs, 
the  attachment  granted  in  this  action  December  81,  1885.  The  attach- 
ment was  obtained  on  the  affidavits  of  Charles  I.  De  Baun  and  J.  Barclay 
McCarty.  The  defendants,  on  the  8th  of  January,  1886,  obtained  an 
order  to  show  cause  why  this  attachment  should  not  be  vacated.  The 
order  to  show  cause  was  granted  on  the  pleadings,  papers  and  proceed- 
ings theretofore  filed  and  taken  in  the  action,  and  on  the  affidavits  of 
the  defendants,  James  D.  Whitmore  and  John  M.  Tate.  In  opposition 
to  the  motion  to  vacate,  the  two  affidavits  of  Benjamin  Nicoll  and  the 
affidavits  of  Thomas  McElrath,  Bolton  Hall  and  George  W.  Weiffen- 
bach  were  presented.     The  grounds  of  the  attachment  were  that  the 

Jlaintiff  was  entitled  to  recover  from  the  defendants  the  sum  of  $4,866.- 
1  on  four  promissory  notes  falling  due  December  twenty-fourth,  twenty- 
eighth,  thirtieth  and  thirty-first;  that  the  defendant  Cook,  one  of  the 
members  of  the  firm,  was  a  non-resident  of  the  State  of  New  York, 
and  that  the  defendants  were  about  to  assign  and  dispose  of  the  prop- 
erty with  intent  to  hinder,  delay  and  defraud  their  creditors,  by  making 
a  general  assignment  of  their  property  with  a  preference  to  the  Whiting 
Paper  Company  of  Holyoke,  Massachusetts.  This  assignment  was 
made  January  2,  1886,  to  William  Whiting,  of  the  same  place.  The 
evidence  of  fraud  relied  on  by  the  plaintiff  is  statements  that  the  defend- 
ant's firm  was  solvent  at  the  time  of  making  the  assignment ;  that  the 
assignee  is  a  non-resident ;  that  the  assignment  was  threatened  to  induce 
a  compromise  of  the  debts ;  that  the  assignment  was  by  agreement  to 
contain  a  preference,  and  that  no  actual  change  of  possession  followed 
the  assignment.  The  affidavits  of  the  defendants  Whitmore  and  Tate 
deny  any  fraudulent  intent.  Mr.  Justice  Van  Brunt  decided  at  special 
term  that  there  was  no  proof  to  sustain  fraud. 

The  general  term,  Mr.  Justice  Brady  writing  the  opinion,  reversed 
the  order  of  the  special  term,  and  sustained  the  attachment,  solely  on 
the  ground  that  the  agreement  for  a  preference  to  the  Whiting  Paper 
Company,  in  case  an  assignment  was  subsequently  executed,  furnished 
"  evidence  of  an  intention  to  assign  and  dispose  of  property  fraudulently 
and  with  a  view  to  defraud  the  creditors." 

This  agreement  is  thus  described  by  the  defendant  Whitmore  in  his 
affidavit.  "  And  solely  seeking  the  interest  of  the  creditors,  deponent 
billed  upon  many  of  them  and  urged  them  to  make  such  settlement 
and  compromise ;  and,  without  any  concealment  or  fraud,  deponent 
stated  the  condition  of  his  said  firm,  as  he  believed  and  still  believes  it 
to  be,  and  expressed  his  opinion  that  if  such  a  settlement  and  compro- 
mise were  made  with  all  of  said  firm's  creditors  they  would  realize  the 
fifty  per  cent  of  their  claims  within  a  reasonable  time,  but  that  if  such 
a  settlement  and  compromise  could  not  be  made,  deponent's  said  firm 
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would  be  compelled  to  make  an  assignment  for  the  benefit  of  creditors, 
and  that  such  an  assignment  would  nave  to  contain  a  preference  in  favor 
of  one  of  the  creditors  of  said  firm,  to-wit,  The  Whiting  Paper  Com- 
pany, which  had  furnished  to  deponent's  said  firm  large  amounts  of 
stock,  which  remained  unpaid  for,  which  had  been  bought  by  said  firm 
when  it  was  impossible  to  pay  cash  for  the  stock  so  purchased,  and  that 
deponent,  at  the  time  of  making  such  purchase,  by  reason  of  the 
inability  of  6aid  firm  to  pay  in  cash,  had  agreed  that,  in  the  event  of  an 
assignment  becoming  necessary  to  protect  the  property  of  said  firm, 
said  Whiting  Paper  Company  should  be  preferred  to  the  amount  of  the 
stock  so  furnished  and  unpaid  for.  That  deponent  has  never  by  word 
or  intimation  threatened  any  creditor,  but,  m  stating  to  his  creditors 
the  fact  that  the  necessity  for  an  assignment  was  pending,  deponent 
believed  that  frankness  and  honesty  required  that  he  should  state  what 
kind  of  an  assignment  would  be  made,  and  that  the  claim  of  said  Whit- 
ing Paper  Company  had  such  priority  by  reason  of  deponent's  said 
promise  and  that  of  his  partners,  as  required  that  in  any  assignment  said 
Whiting  Paper  Company  should  be  preferred  to  the  extent  of  the 
indebtedness  above  described.  That,  in  addition  to  the  said  indebted- 
ness, deponent's  said  firm  owes  $7,000  to  said  Whiting  Paper  Company, 
which  is  not  preferred  and  was  not  intended  to  be,  and  was  not,  and  is 
not  otherwise  secured." 

£dward  W.  Sheldon,  for  appellants  Charles  W.  Wetmore,  for 
respondent. 

Earl,  J.  This  attachment  was  granted  on  the  31st  day  of  Decem- 
ber, 1885,  on  the  ground  that  the  defendants  were  about  to  assign 
their  property  with  intent  to  defraud  the  plaintiff  and  their  other 
creditors.  On  the  second  day  of  January  thereafter  the  defendants 
executed  to  William  Whiting,  of  Holyoke,  Mass.,  a  general  assignment 
for  the  benefit  of  their  creditors,  in  which  they  preferred  him  for 
upward  of  $23,000.  Upon  motion,  made  by  the  aeiendants  at  special 
term,  the  attachment  was  vacated,  as  appears  by  the  opinion  there 
pronounced,  upon  the  ground  that  the  affidavits  upon  which  the  attach- 
ment was  based  did  not  sufficiently  establish  the  fraudulent  intent 
alleged.  From  the  decision  of  the  special  term  the  plaintiff  appealed 
to  the  general  term,  and  there  the  order  of  the  special  term  was 
reversed,  as  appears  by  the  opinion  pronounced,  on  the  ground  that  the 
defendants  had  agreed  with  Whiting  at  the  time  of  the  sale  of  certain 
goods  to  them  that,  in  case  of  their  insolvency  or  of  an  assignment 
becoming  necessary,  he  should  be  protected  oy  a  preference  to  the 
amount  of  the  goods  so  sold  to  them  and  unpaid  for.  It  was  held  that 
such  an  agreement  was,  in  law,  a  fraud  upon  other  creditors,  and  ren- 
dered an  assignment  giving  a  preference  in  pursuance  thereof  fraudu- 
lent and  void.  From  the  order  of  the  general  term  the  defendants 
have  brought  this  appeal. 

We  have  frequently  held  that  we  cannot  look  at  the  opinion  pro- 
nounced below,  in  a  case  like  this,  for  the  grounds  upon  which  the 
decision  proceeded,  and  hence  if  we  find  in  this  record  any  ground 
upon  which  the  general  term  could,  in  the  exercise  of  its  jurisdiction, 
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have  reversed  the  order  of  the  special  term,  and  thus  sustained  the 
attachment,  its  o*der  must  be  affirmed,  although  we  do  not  agree  with 
its opinion. 

We  do  not  think  that  the  promise  of  the  defendants  to  make  a 
preferential  assignment  in  favor  of  Whiting  was,  in  law,  a  fraud  upon 
other  creditors,  or  that  it  was  so  far  conclusive  evidence  of  fraud  as  to 
avoid  the  assignment  made  in  pursuance  thereof. 

The  property  which  the  defendants  obtained  by  their  agreement  with 
Whiting  added  to  their  visible  assets,  and  all  their  assets  remained 
liable  to  the  legal  remedies  of  their  creditors  until  the  assignment  was 
made.  By  adding  $23,000  to  their  assets  by  goods  thus  obtained  of 
Whiting,  and  then  preferring  him  for  the  same  amount  in  their  assign- 
ment, no  harm  was  done  to  or  fraud  committed  upon  their  other 
creditors. 

It  is  said,  however,  that  this  sale,  under  a  secret  promise  of  a  future 
preference,  gave  the  defendants  a  delusive  appearance  of  property  and 
solvency,  and  thus  enabled  them  to  obtain  credit  which  they  otherwise 
could  not  have  obtained,  and  that  thus  the  agreement  necessarily  oper- 
ated as  a  fraud  upon  other  creditors.  But  it  cannot  be  maintained  that 
an  agreement  is  fraudulent  which  simply  adds  to  a  debtor's  assets,  gives 
him  the  appearance  of  solvency  which  he  does  not  in  fact  possess, 
enables  him  to  obtain  credit  and  continue  his  business,  and  thus  post- 
pones impending  failure.  A  debtor  may  obtain  credit  by  a  promise  to 
pay  in  the  future,  either  in  cash  or  in  property,  or  by  promising  to 
give  his  check  or  an  indorsed  note,  or  a  confession  01  judgment. 
Neither  such  a  promise  nor  its  performance  is  a  legal  fraud  upon  any 
one  ;  and  why  may  he  not  promise  to  give  security  upon  the  property 
purchased,  or  other  property  ?  Such  a  promise,  honest,  in  fact,  has 
never  been  held  to  be  a  fraud,  or  to  work  a  fraud  upon  creditors. 
Security  honestly  given  in  pursuance  of  such  a  promise  relates  back  to 
the  date  of  the  promise,  and,  except  as  to  intervening  rights,  is  just  as 
good  and  effectual  as  if  given  at  the  date  of  the  promise ;  and  it  has 
generally  been  so  held  even  in  bankruptcy  proceedings.  Bump 
Bankruptcy  (10th  ed.),  821 ;  Forbes  v.  Howe,  102  Mass.  427 ;  Bank  of 
Leavenworth  v.  Hunt,  11  Wall.  391 ;  Bur  dick  v.  Jackson,  7  Hun,  488  ; 
Ex  parte  Ames,  1  Low.  561 ;  Ex  parte  Fisher,  L.  R.,  7  Ch.  App.  636  ; 
Ex  parte  Kilner,  L.  ft.,  13  Ch.  Div.  245#;  Mercer  v.  Peterson,  L.  R., 
2  Exch.  304  ;  s.  c,  L.  R.,  3  Exch.  104. 

But  here  the  agreement  was  to  make  the  preferential  assignment  in 
case  it  became  necessary  to  protect  the  creditor;  and  it  is  further 
claimed  that  such  a  conditional  agreement  is  a  fraud  upon  other 
creditors.  A  failing  debtor  may  make  an  assignment  preferring  one 
or  more  creditors,  because  he  is  under  a  legal,  equitable  or  moral 
obligation  to  do  so,  or  he  may  do  it  from  mere  caprice  or  fancy,  and 
the  law  will  uphold  such  an  assignment  honestly  made.  If  he  may 
make  such  an  assignment  without  any  antecedent  promise,  why  may  he 
not  make  it  after  and  in  pursuance  of  such  a  promise  ?  How  can  an 
act  otherwise  legal  be  invalidated  because  made  in  pursuance  of  a 
valid  or  invalid  agreement  honestly  made  ?  In  Smith  v.  Oroft,  11 
Biss.  340,  Judge  Gbesham  held  that  such  a  conditional  agreement  for 
Vol.  IX.— 86 
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a  future  performance  was  a  fraud  upon  creditors.  But  in  the  same 
case,  in  it  Fed.  Rep'r,  705,  upon  a  rehearing,  Judge  Woods  held  that 
the  same  agreement  was  not  fraudulent,  and  in  a  very  satisfactory 
opinion  showed  that  such  an  agreement  as  we  have  here  for  a  future 
preference  in  case  of  insolvency,  is  not  a  legal  fraud  upon  creditors. 
See,  also,  Walker  v.  Adair,  1  Bond,  158 ;  Anderson  v.  Loch,  59 
Miss.  Ill ;  Spaulding  v.  Strang,  37  N.  Y.  135  ;  s.  c,  38  id.  1 ;  Hay- 
dock  v.  Coops,  53  id.  68. 

This  agreement  did  not  create  any  Hen,  legal  or  equitable,  upon  the 
property  of  the  defendants.  It  was  not  an  agreement  for  a  future  lien 
upon  the  specific  property  which  is  sometimes  held  to  create  an  equit- 
able lien  wliich  may  be  enforced  in  equity.  It  was  not  an  agreement 
for  any  lien  at  all.  It  was  simply  an  agreement  in  case  of  an  assign- 
ment by  the  defendants,  to  prefer  "Whiting.  The  agreement  did  not 
bind  defendant's  property,  nor  incumber  it,  but  left  it  subject  to  all  the 
remedies  of  their  creditors,  and  it  neither  hindered  nor  delayed  those 
creditors.  They  could  have  made  the  same  assignment  without  a  pre- 
vious agreement,  and  it  is  impossible  to  perceive  how  the  agreement 
worked  any  legal  harm  to  any  one. 

It  is  not  important  to  determine  whether  this  was  an  agreement  of 
which  a  court  of  equity  would  enforce  specific  performance,  but  we  do 
not  believe  it  was,  and  think  it  must  stand  both  in  law  and  equity  like 
an  agreement  to  pay  at  a  future  day. 

But  we  think  there  were  sufficient  facts  set  forth  in  the  affidavits  to 
give  the  court  jurisdiction  to  determine  whether  or  not  the  defend- 
ants, in  threatening  to  make  and  in  making  the  assignment,  were 
actuated  by  a  fraudulent  intent.  A  few  days  before  the  assignment  was 
made  the  defendants  reported  that  they  were  entirely  solvent,  and  could 
pay  all  their  debts  in  full,  and  they  made  a  statement  of  their  affairs, 
showing  a  large  surplus  of  assets  over  liabilities.  Soon  after  these 
representations  they  claimed  that  they  could  not  pay  their  debts  in 
full,  and  that  thev  were  insolvent,  and  proposed  to  their  creditors  a 
compromise  of  fiftv  cents  on  the  dollar,  payable  in  nine,  twelve  and 
fifteen  months,  witnout  security. 

The  evidence  tended  to  show  that  they  had  been  engaged  in  a  pros- 
perous business  yielding  them  large  profits,  and  they  gave  no  satisfactory 
or  intelligible  explanation  of  their  sudden  alleged  insolvency.  They 
threatened  that  unless  their  offer  of  compromise  was  accepted  they 
would  make  an  assignment  preferring  Whiting,  and  that  then  the  rest 
of  their  creditors  would  get  little  or  nothing. 

The  efforts  of  the  defendants  with  the  co-operation  of  their  assignee 
after  the  assignment,  apparently  to  coerce  a  compromise  at  twenty-five 
cents  on  the  dollar,  their  offer  "  to  fix  it  up  "  with  a  creditor  afterward 
if  he  would  assent  to  the  compromise,  their  selection  of  a  foreign 
assignee,  the  relations  between  him  and  them  and  the  secret  promise  of 
a  future  preference  are  also  pertinent  facts.  The  court  at  general  term 
looking  at  no  one  fact,  but  at  all  the  facts  before  and  after  the  assign- 
ment, could  we  think  find  that  the  assignment  was  threatened  and  made, 
not  solely  for  the  honest  purpose  of  devoting  their  assets  to  the  pay- 
ment of  their  just  debts,  but  while  not  actually  insolvent,  to  coerce  a 
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favorable  compromise  from  their  creditors  and  thus  secure  a  benefit  to 
themselves. 

The  proof  of  the  fraudulent  intent  alleged  may  not  have  been  very 
cogent,  but  it  was  sufficient  to  give  the  court  below  jurisdiction  to 
award  the  attachment,  and  hence  we  are  bound  by  its  decision  and  have 
no  jurisdiction  to  interfere  therewith. 

The  appeal  should,  therefore,  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 


Kunz,  AppVt,  v.  City  of  Troy,  Besp't* 

February  1,  1887. 

Municipal  Corporation — Streets — Negligence— Notice — Injury  to  Child — 
Imputable  Negligence. 

The  rule  requiring  care  on  the  part  of  municipalities  in  protecting  and  keep- 
ing safe  the  public  streets,  and  which  subjects  such  corporations  to  the  con- 
sequences of  a  disregard  of  their  statutory  duties  in  this  respect  is  wholesome 
and  founded  in  just  principles. 

Where  the  question  of  negligence  in  not  removing  an  obstruction  unlawfully 
placed  in  a  public  street  by  third  persons  depends  upon  implied  notice,  what  is  a 
reasonable  time  from  which  notice  is  to  be  inferred  must  be  determined  upon 
the  circumstances,  giving  weight  to  the  consideration  that  municipal  authorities 
cannot  be  expected  to  act  with  the  promptness  and  celerity  of  individuals  in 
conducting  their  private  affairs. 

Although  a  city  is  not  liable  for  the  placing  by  a  third  person  of  a  dangerous 
obstruction  upon  one  of  its  sidewalks,  yet  if  it  fail  to  cause  its  removal  after  due 
notice  of  its  existence,  it  is  responsible  for  any  damage  occasioned  thereby. 

Tuesday,  A.  placed  a  bar  counter  upon  the  sidewalk  leaning  against  the  wall 
of  his  building  and  it  remained  there  until  the  following  Saturday  when  plain- 
tiff's intestate,  a  child  between  five  and  six  years  of  age,  while  playing  about  the 
counter,  was  fatally  injured  by  the  falling  of  the  counter  upon  him.  Meld,  that 
lapse  of  time,  together  with  the  fact  that  the  street  was  in  a  busy  and  frequented 
part  of  the  city,  made  it  a  question  for  the  jury  whether  the  city  authorities 
ought  to  have  known  of  the  obstruction  and  have  caused  its  removal  before  the 
accident,  and  that  a  nonsuit  was  error. 

It  is  not  sufficient  to  defeat  a  recovery  for  an  injury  to  a  child  not  sui  juris 
caused  by  the  negligence  of  a  defendant  that  the  act  of  the  child  was  one  which 
in  an  adult  would  be  deemed  a  negligent  one  contributing  to  the  injury.  There 
must  also  be  concurring  negligence  on  the  part  of  the  parents  or  guardians.  If 
no  such  negligence  is  found  the  doctrine  of  contributory  negligence  has  no 
application. 

Whether  the  father  of  the  child  in  this  case  was  chargeable  with  negligence 
in  permitting  him  to  play  in  the  street  was  also  a  question  for  the  jury.f 

This  is  an  appeal  from  the  judgment  of  the  general  term  of  the  third 
department,  affirming  a  judgment  entered  upon  a  nonsuit,  directed  by 
the  court  at  the  Rensselaer  circuit  in  November,  1885.  The  case  has 
been  twice  tried. 

On  the  first  trial  the  plaintiff  had  a  verdict  of  $3,000.  From  the 
*  judgment  entered  on  this  verdict  the  defendant  appealed  to  the  general 
term  of  the  third  department,  where  the  judgment  was  reversed  and  a 
new  trial  granted.     36  Hun,  615. 

On  the  second  trial  the  same  evidence  was  introduced  without  any 
addition.     At  the  close  of  the  whole  evidence  the  defendant  moved  for 

*  Reversing  86  Hun,  615. 

f  See  5  South.  L.  Rev.  (N.  S.)  684 ;  Erie  City  Passenger  R.  Co.  v.  Schuster,  ante,  852. 
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a  nonsuit,  which  was  granted  and  judgment  entered  thereon.  From 
this  judgment  the  defendant  appealed  to  the  general  term,  where  the 
same  was  affirmed,  and  the  plaintiff  now  appeals  to  this  court 

E.  Z.  Fursma/n,,  for  appellant.     R.  A.  Pa/rmenter,  for  respondent. 

Andrews,  J.  We  think  the  case  should  have  been  submitted  to  the 
jury.  The  duty  to  keep  the  streets  in  the  city  of  Troy  in  repair  and 
free  from  obstructions  is  a  corporate  duty  resting  upon  the  municipality, 
springing  from  the  acceptance  by  the  city  of  its  charter  and  the  power 
of  the  municipal  legislative  body  to  protect  the  streets  against  nuisances, 
to  the  injury  of  the  public  right  6r  of  individuals  lawfully  using  them. 
The  charter — Laws  of  1816,  chap.  131,  §  15  —  makes  the  common 
council  commissioners  of  highways  within  the  city,  and  it  is  empowered 
to  pass  ordinances  to  regulate  and  keep  in  repair  the  streets  in  the  city 
and  to  prevent  incumbrances  thereon,  and  it  is  made  the  duty  of  the 
mayor  to  cause  the  laws  and  ordinances  of  the  city  to  be  duly  executed. 
Laws  of  1870,  chap.  598,  tit.  2,  §  2.  By  an  ordinance  passed  in  1859, 
the  placing  of  any  obstructions  upon  any  of  the  streets  or  sidewalks, 
interfering  with  the  free  use  thereof,  except  when  done  under  a  license 
for  the  erection  or  repairing  of  buildings,  is  prohibited,  and  by  another 
ordinance  passed  the  same  year,  the  mayor,  members  of  the  common 
council  and  other  officers  mentioned  were  authorized  to  order  any 
obstructions  placed  in  the  streets  to  be  removed.  The  city  Vaa  not 
relieved  from  the  duty  under  the  charter  to  keep  the  streets  from  obstruc- 
tions by  the  creation  of  the  board  of  police  commissioners,  first  established 
by  chapter  520  of  the  Laws  of  1870,  and  the  duty  imposed  upon  the 
police  force  by  the  twenty-third  section  of  the  act  to  remove  nuisances 
from  the  public  streets,  assuming,  as  is  claimed,  that  the  board  of  police 
commissioners,  as  constituted,  is  an  independent  body,  not  subject  to 
the  control  of  the  municipal  corporation,  or  amenable  to  its  jurisdiction. 
It  is  sufficient  for  the  purposes  of  this  case  to  say  that  the  powers  con- 
ferred and  the  duties  enjoined  upon  the  police  department  by  the  act 
of  1870,  in  respect  to  the  streets,  are  auxiliary  only  and  not  exclusive. 
Conrad  v.  Village  of  Ithaca,  16  N.  Y.  158  -y  Todd  v.  City  of  Tray,  61 
id.  506.        ^ 

The  negligence,  if  any,  on  the  part  of  the  city  in  the  present  case 
does  not  arise  from  any  affirmative  act,  but  from  an  alleged  omission  to 
exercise  proper  care  and  supervision,  and  permitting  the  counter,  unlaw- 
fully placed  on  the  sidewalk  by  McLaughlin,  to  remain  there  after  notice 
of  the  obstruction.  The  death  of  the  plaintiff's  intestate,  caused  by  the 
falling  of  the  counter,  demonstrates  that  it  was  a  dangerous  obstruction 
on  the  sidewalk.  It  is  quite  probable  that  it  would  not  have  fallen 
without  the  agency  and  contact  of  the  children  who  were  playing  about 
it.  But  such  an  interference  might  reasonably  have  been  anticipated, 
and  to  place  a  large  object  as  the  counter  was  on  a  sidewalk  on  a  fre- 
quented street,  tilted  in  such  a  manner  that  it  could  be  thrown  down 
by  two  or  three  children  of  five  or  six  years  of  age  running  against  or 
climbing  upon  it,  was  plainly  an  unlawful  and  negligent  act. 

The  city,  however,  was  not  responsible  for  the  original  wrong.  Ite 
culpability,  if  any,  as  we  have  said,  consists  in  not  interfering  to  cause 
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!*  removal  of  the  obstruction  after  due  notice  of  its  existence.  It  is 
^  daimed  that  there  was  any  actual  notice  of  the  obstruction  to  the 
}W^or>  or  the  legislative  body,  or  any  city  official,  unless  notice  to 
Oilmen  was  notice  to  the  city.  It  is  denied  that  notice  to  members  of 
^foliee  force  was  notice  to  the  city,  for  the  reason  before  indicated. 

by  patrot 

remained 

claimed  that 

ute&irwhile  any  measures  ~  were  taken  by  the  authorities  to  have 
^  obstruction  removed.  This  lapse  of  time,  together  with  the  fact 
wfct  Federal  street  was  in  a  busy  and  frequented  part  of  the  city,  made 
%  we  think,  under  the  authorities,  a  question  for  the  jury  whether  the 
city  authorities,  charged  with  the  care  of  the  public  streets,  ought  to 
have  known  of  the  obstruction  and  to  have  caused  its  removal  oefore 
the  accident.  If  the  city  authorities  had  no  actual  notice,  nevertheless, 
if  their  ignorance  resulting  from  the  omission  of  the  duty  of  inspection, 
and  of  the  degree  of  diligence  which  might  reasonably  be  expected 
under  all  the  circumstances  the  opportunity  of  knowledge  stands  for  the 
purposes  of  the  case  as  actual  knowledge,  and  the  city  is  equally  charge- 
able as  if  express  notice  had  been  actually  proven.  Weed  v.  village  of 
Ballston  Spa,  76  N.  T.  329,  and  cases  cited.  It  is  obvious  that  this 
rale,  unless  carefully  administered  by  court  and  juries,  may  impose 
unjustifiable  burdens  upon  municipal  corporations.  The  rule  requiring 
care  on  the  part  of  municipalities  in  protecting  and  keeping  safe  the 
public  streets,  and  which  subjects  such  corporations  to  the  consequences 
of  a  disregard  of  their  statutory  duties  in  this  respect  is  wholesome  and 
founded  we  think  on  just  principles.  The  danger  is  that  courts  and 
juries  may  not  sufficiently  take  into  account,  in  determining  the  ques- 
tion of  negligence,  the  extent  of  roadways  in  a  city  under  the  super- 
vision of  the  city  authorities,  the  unavoidable  delay  often  attending  the 
action  of  municipal  authorities,  and  financial  and  other  embarrassments. 
Where  the  question  of  negligence  in  not  removing  an  obstruction 
unlawfully  placed  in  the  street  by  third  persons  depends  upon  implied 
notice,  what  is  a  reasonable  time  from  which  notice  is  to  be  inferred 
must  be  determined  upon  the  circumstances,  giving  weight  to  the  con- 
sideration that  municipal  authorities  cannot  be  expected  to  act  with 
the  promptness  and  celerity  of  individuals  in  conducting  their  private 
affairs. 

The  remaining  question  relates  to  the  alleged  negligence  of  the 
plaintiff's  intestate.  The.  intestate  was  a  child  between  five  and  six 
years  of  age.  We  understand  the  rule  to  be  that  in  an  action  for  an 
injury  founded  on  negligence,  contributory  personal  negligence  cannot 
be  attributed  to  a  child  of  very  tender  years,  who,  from  his  age,  cannot 
be  supposed  capable  of  exercising  judgment  or  discretion,  although  tho 
injury  would  not  have  happened  without  his  concurring  act,  and 
although  that  act,  if  committed  by  an  adult,  would  be  a  negligent  one. 
In  such  a  case  a  defendant  whose  negligence  was  a  constituent  element 
of  the  transaction,  and  without  which  the  injury  would  not  have  hap- 
pened, is  legally  responsible,  notwithstanding  the  negligence  of  the 
mfant,  unless  it  appears  that  the  parents  or  guardians  were  negligent 
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in  permitting  the  child  to  be  brought  into  the  situation  which  subjected 
it  to  the  hazard  and  resulting  injury. 

There  is  an  obligation  in  general  upon  all  persons  to  conduct  them- 
selves with  prudence  and  care,  and  not  recklessly,  or  even  incautiously 
expose  themselves  to  danger,  even  from  negligent  acts  of  others.  But 
the  law  exacts  no  impossibility.  It  does  not  require  an  infant  before 
reaching  the  age  of  discretion  to  exercise  discretion.  But  it  imposes 
upon  parents  and  guardians  the  duty  of  using  reasonable  care  to  pro- 
tect those  incapable  of  protecting  themselves,  and  if  they  fail  to  exer- 
cise such  care  and  the  infant  is  thereby  brought  into  danger,  and  suffers 
injury  from  the  negligent  act  of  another,  their  negligence  is  deemed  the 
negligence  of  the  infant.  This  rule  of  imputable  negligence  operates 
harshly  upon  the  innocent  and  unconscious  child,  but  any  other  rule 
would"  put  upon  the  defendant  a  loss  for  which  he  was  only  in  part 
responsible. 

In*  Hartfidd  v.  Roper,  21  Wend.  615 ;  s.  a,  34  Am.  Dec.  273,  it 
was  held  as  matter  of  fact  that  there  was  no  negligence  on  the  part  of 
the  defendant,  and  that  there  was  negligence  on  the  part  of  the  parents 
in  permitting  a  child  of  two  and  a  half  years  of  age  to  be  in  the  road- 
way. The  new  trial  in  that  case  was  properly  granted  on  either 
ground.  There  are  some  remarks  in  the  opinion  which,  disconnected 
with  the  context,  may  be  construed  as  sustaining  the  proposition  that, 
although  there  was  no  negligence  on  the  part  of  the  parents,  the  plain- 
tiff could  not  maintain  the  action  if  the  conduct  of  the  child  contributed 
to  the  injury.  But  we  understand  the  present  doctrine  on  this  ques- 
tion to  be  that  it  is  not  sufficient  to  defeat  a  recovery  for  an  injury  to 
a  child,  not  sui  juris,  caused  by  the  negligence  of  a  defendant,  tnat  the 
act  of  the  child  was  one  whicli,  in  an  adult,  would  be  deemed  a  negli- 

f^ent  one  contributing  to  the  injury.  There  must  also  be  concurring  neg- 
igence  on  the  part  of  the  parents  or  guardians.  Ihl  v.  The  Forty- 
second  Street  /?.  R.  Co.,  47  N.  T.  317;  8.  c,  7  Am  Rep.  450; 
Mc  Garry  v.  Loomis,  63  N.  Y.  104 ;  s.  c,  20  Am.  Rep.  510.  If  no 
such  negligence  is  found  the  doctrine  of  contributory  negligence  has 
no  application. 

In  this  case  the  child,  iti  playing  about  the  counter,  was  indulging  a 
natural  instinct  in  amusing  himself,  and  was  not  guilty  of  legal  negli- 
gence, "  although  he  contributed  to  the  mischief  by  his  own  act." 
Lord  Denman,  in  Lynch  v.  Nurdin,  1  AdoL  &  E1L  (N.  S.)  30. 
The  law  does  not  define  when  a  child  becomes  sui  juris.  If  there  was 
any  question  whether  the  plaintiff's  intestate  had  sufficient  discretion 
to  understand  the  danger  of  the  situation,  it  should  have  been  left  to 
the  jury,  with  proper  instructions  as  to  the  degree  of  care  exacted  of  a 
child  of  tender  years  under  the  circumstances.  Mcmgam  v.  Brooklyn 
R.  R.  Co.,  38  N.  Y.  455 ;  McOovem  v.  N.  T.  C.  &  H.  R.  R.  R.  Co., 
67  id.  418 ;  Byrne  v.  Same,  83  id.  620 ;  Dowling  v.  Same,  90  id.  670; 
R.  R.  Co.  v.  Stone,  17  Wall.  657.  It  is  insisted,  however,  that  the 
father  of  the  intestate  was  chargeable  with  negligence  in  permitting 
the  child  to  be  on  the  sidewalk  unattended.  It  has  been  held  that  it  is 
not  per  Be  wrongful  or  negligent  to  permit  children  to  play  in  the  street 
Mc  Carry  v.  Loomis,  supra;  McUuire  v.  Spence,  91  N.  Y.  303;  8. 
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c. ,  43  Am.  Rep.  668.  It  may,  or  may  not,  be  negligence,  depending 
upon  circumstances.  It  was,  we  think,  for  the  jury  to  determine 
whether  the  father  of  the  intestate  was  guilty  of  negligence.  The 
plaintiff  is  entitled  to  the  most  favorable  inference  deducible  from  the 
evidence,  and  in  reviewing  the  nonsuit,  all  contested  questions  of  fact 
are  to  be  deemed  established  in  his  favor.  The  jury  would  have  been 
entitled  to  have  found  from  the  evidence  that  the  father  left  the  child 
at  the  door  of  the  store  to  go  into  the  store  to  make  change,  cautioning 
the  boy  not  to  go  far  away,  and,  on  his  return,  from  two  to  five  min- 
utes later,  the  accident  had  happened.  It  would  be,  we  think,  too 
strict  a  rule  to  impute  negligence  to  the  father,  as  matter  of  law, 
under  such  circumstances.  See  Cosgrove  v.  Ogd&n,  49  N.  Y.  255 ;  s. 
o.,  10  Am.  Rep.  361. 

We  think  the  court  erred  in  directing  a  nonsuit,  and  that  the  judg- 
ment should  be  reversed,  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 


Hatter  of  the  Judicial  Settlement  of  the  Accounts  of  David 
Hawley  as  Testamentary  Guardian  and  Trustee  of  Anxw  Mor- 
timer Singer. 

February  1,  1887. 

To  constitute  a  testamentary  trustee  it  is  necessary  that  some  express  trust  be 
created  by  the  will.  Merely  calling  an  executor  or  guardian  a  trustee  does  not 
make  him  such. 

The  provisions  of  the  statute  — Code  Civ.  Pro.,  §§  284&-2850  —  in  regard  to 
accountings  by  testamentary  trustees  are  not  applicable  to  the  case  of  testament- 
ary guardians. 

A  surrogate's  court  is  one  of  inferior,  limited  jurisdiction,  and  those  claiming 
under  the  decree  of  a  surrogate  must  show  affirmatively  his  authority  to  make  it 
and  the  facts  which  give  him  jurisdiction. 

In  respect  to  accountings  by  testamentary  trustees  or  guardians,  a  surrogate 
takes  no  incidental  powers  or  constructive  authority  by  implication  which  is  not 
expressly  given  by  statute. 

There  is  a  distinction  between  testamentary  trustees,  testamentary  guardians 
and  guardians  appointed  by  a  surrogate,  and  the  Code  provides  a  distinct  system 
as  to  accounting  by  each. 

An  attempted  judicial  settlement  by  a  surrogate  of  the  accounts  of  a  guardian 
appointed  by  him,  or  a  testamentary  guardian,  made  either  before  or  since  the 
adoption  of  the  Code  of  Civil  Procedure,  but  while  the  guardianship  continued, 
is  void  for  want  of  jurisdiction. 

H.,  appointed  guardian  by  will  of  S.,  acted  as  such  from  October  81,  1877,  to 
November  5,  18§4.  Afterward  H.  passed  two  several  accounts,  as  such  testa- 
mentary  guardian,  and,  upon  such  accounting,  decrees  were  made,  one  on  Decem- 
ber 80,  1878,  and  another  on  January  10,  1881,  which  purported  to  finally  settle 
and  allow  said  accounts.  Upon  both  accountings  full  commissions  were  awarded 
as  upon  receiving  and  paying  out  not  only  the  income  received  during  the  period, 
but  also  the  capital  of  the  estate.  S.  became  of  age  July  25, 1884,  and  on  Novem- 
ber 5,  1884,  H.  filed  a  final  account,  for  which  he  prayed  a  settlement,  and  asked 
to  be  discharged  from  all  liability  as  such.  On  the  hearing  S.  appeared  by  coun- 
sel, and  the  accounts  rendered  by  H.  were  objected  to  on  the  ground  that,  by 
reason  of  excessive  commissions,  the  balance  was  less  than  was  properly  charge- 
able to  H.  In  answer  to  these  objections  H.  relied  upon  the  decrees  upon  the 
former  accountings  as  conclusive  on  the  question  of  his  right  to  the  commissions 
as  charged.  The  objections  were  amended,  and  S.  claimed  that  said  former 
decrees  were  without  the  jurisdiction  of  the  surrogate  to  grant,  so  far  as  the  mat- 
ter of  commissions  were  concerned,  and  were  obtained  by  misrepresentation. 
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Held,  that  the  decrees  of  December,  1878,  and  January,  1881,  had  no  force  or 
effect  as  adjudication,  and  all  objections  to  commissions  and  other  charges  were 
open  to  S. 

Commissions  properly  allowable  should  be  determined  upon  the  final  accounting 
according  to  the  law  existing  at  that  time. 

On  the  examination,  questions  were  put  to  H.  which,  although  not  calling  for 
facts  which  would  have  positively  proved  fraud  in  rendering  the  former  accounts, 
yet  tended  in  that  direction.     Held,  that  the  questions  were  proper. 

This  is  an  appeal  from  a  judgment  rendered  by  direction  of  the  gen- 
eral term  in  the  second  department,  affirming  a  decree  of  the  surrogate 
of  Westchester  county,  upon  the  final  accounting  of  David  Hawley,  as 

Sardian  of  the  estate  of  Adam  Mortimer  Singer,  under  the  will  of 
lac  M.  Singer,  deceased. 

Okas.  E.  Tracy,  for  appellant.    James  C.  Carter,  for  respondent. 

Rapallo,  J.  Isaac  M.  Singer  died  July  23,  1875,  leaving  a  will 
dated  July  16, 1870,  whereby,  after  making  certain  legacies,  he  divided 
all  his  residuary  estate,  real  and  personal,  into  sixty  eaual  parts,  and 
devised  and  bequeathed  six  of  said  parts,  being  one-tentn  of  ni6  estate, 
to  his  son,  Adam  Mortimer  Singer,  for  his  sole  and  separate  use  and 
benefit. 

Adam  Mortimer  Singer  was  at  the  date  of  the  decease  of  the  testator 
an  infant  of  the  age  of  about  twelve  years.  The  testator  directed  that 
should  he  continue  to  hold,  at  the  time  of  his  decease,  the  stock  of  the 
Singer  Manufacturing;  Company,  such  stock  should,  in  no  event,  be 
sold  but  should  be  divided  by  his  executors  as  near  as  might  be  in  the 
proportions  indicated  in  the  will.  He  appointed  David  Hawley  and 
Charles  M.  Kellar  executors,  and  appointed  his  executors  guardians  and 
trustees  of  the  estates  of  such  of  his  legatees  as  should  be  under  the  age 
of  twenty-one  years  at  the  time  of  his  decease,  to  continue  such  guard- 
ians and  trustees  until  said  legatees  should  respectively  arrive  at  that 
age.  The  will,  however,  contained  no  trust,  but  all  the  property  devised 
and  bequeathed  was  given  directly  to  the  legatees  named. 

The  will  was  admitted  to  probate  by  the  surrogate  of  Westchester 
county  on  the  10th  of  January,  1876.  The  principal  item  of  the  prop- 
erty left  by  the  testator  was  forty-one  thousand  eight  hundred  and  one 
shares  of  the  capital  stock  of  the  Singer  Manufacturing  Company,  the 
value  of  which  was  appraised  at  $175  per  share,  amounting  in  the  whole 
to  $7,315,000,  of  which  the  share  of  Adam  M.  Singer  was  $731,500. 

David  Hawley  qualified  as  executor,  and  as  such  rendered  his  account 
to  the  surrogate  of  Westchester  county  on  the  12th  of  January,  1877, 
and  petitioned  for  a  final  settlement  of  his  account  as  executor.  Cita- 
tions were  duly  issued  and  a  decree  was  made  by  the  surrogate  on  the 
31  st  of  October,  1877,  finally  settling  such  account.  The  executor  was 
charged  with  $9,651,521.85  of  assets,  including  the  forty-one  thousand 
eight  hundred  and  one  shares  of  the  stock  of  the  Singer  Manufacturing 
Company,  amounting  to  $7,315,000.  He  was  credited  with  $1,546,- 
636.54  for  expenses  and  payments,  leaving  in  his  hands  the  sum  of 
$8,104,885.31.  Out  of  this  balance  he  was  allowed  $96,255  for  com- 
missions for  receiving  and  paying  out  the  whole  principal.  The  several 
distributive  shares  of  the  legatees  were  ascertained  and  he  was  directed 
to  retain  and  hold  in  his  hands  as  testamentary  guardian  and  trustee  of 
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Adam  M.  Singer,  and  to  be  accounted  for  by  him  as  such  testamentary 
guardian  and  trustee,  his  share  of  the  cash  assets  remaining  in  his  hands, 
and  also  one-tenth  of  the  stock  of  the  Singer  Manufacturing  Company 
left  by  the  testator,  until  said  Adam  M.  Singer  should  become  of  age. 

In  December,  1878,  said  Hawley  presented  to  the  surrogate  of 
Westchester  county  his  account  as  testamentary  guardian  and  trustee 
of  Adam  M.  Singer,  in  which  he  charged  himself  with  the  stock  and 
money  found  to  be  in  his  hands  by  the  decree  entered  by  the  surrogate 
on  his  account  as  executor,  and  also  all  the  dividends  and  interest  sub- 
sequently received,  and  he  applied  to  said  surrogate  for  a  final  settle- 
ment of  such  account.  A  citation  was  issued  to  Adam  M.  Singer,  who 
was  then  still  an  infant,  and  residing  in  Europe,  and  a  special  guardian 
was  appointed  for  him  for  the  purpose  of  taking  care  01  his  interest  in 
that  proceeding.  A  decree  was  afterward  entered  by  the  surrogate  on  the 
30th  of  December,  1878,  purporting  to  finally  settle  and  allow  said 
account,  and  the  guardian  was  by  said  decree  again  allowed  full  com- 
missions for  receiving  and  paying  out  the  whole  principal  received  by 
him  for  said  infant,  which  was  found  to  be  $1,040,600,  the  commis- 
sions amounting  to  $10,581.  The  decree  purported  to  finally  discharge 
said  Hawley  from  all  accountability,  except  for  the  four  thousand  one 
hundred  and  eighty  shares  of  stock,  and  the  United  States  bonds  then 
held  by  him. 

In  December,  1880,  the  said  Adam  M.  Singer  being  still  an  infant, 
said  Hawley  applied  again  to  the  surrogate  for  a  judicial  settlement  of 
his  accounts,  as  testamentary  guardian  and  trustee,  from  the  date  of 
the  last  accounting,  and  the  passing  of  the  same  by  the  surrogate  in 
December,  1878.  He  presented  his  account,  which  commenced  by 
charging  himself  with  the  balance  due  from  him  December  30,  1878, 
being  $1,211,344.44.  This  account  did  not,  on  its  face,  disclose  the 
fact  that  he  had  already  received  commissions,  first  as  executor,  and 
again  as  testamentary  guardian,  on  the  principal  of  his  ward's  estate. 
A  guardian  ad  litem  was  appointed  for  him  by  the  surrogate  on  this 
last  accounting,  and  it  is  stated  in  one  of  the  affidavits  of  Mr.  Hawley 
that  the  guardian,  who  represented  him  on  the  second  accounting,  was 
a  different  person  from  the  one  who  represented  him  on  the  former 
accounting.  On  this  last  accounting  a  decree  was  made  on  the  10th  of 
January,  1881,  judicially  settling  nis  accounts  up  to  that  time.  By 
this  decree  Mr.  Hawley  was  again  allowed  Ml  commissions  for  receiving 
and  paying  out  the  whole  principal  of  his  ward's  estate,  including  the 
stock  of  the  Singer  Manufacturing  Company,  which  commissions 
amounted  to  the  sum  of  $12,288. 

Adam  M.  Singer  having  become^  of  age  on  the  25th  of  July,  1884, 
Mr.  Hawley,  in  October  of  that  year,  presented  a  petition  to  the  surro- 
gate for  a  judicial  settlement  of  his  accounts  as  testamentary  guardian 
and  trustee,  and  asked  to  be  discharged  from  all  liability  as  such.  On 
the  hearing  of  this  petition,  Mr.  Singer  appeared  by  counsel,  and 
objections  were  filed  to  the  accounts  rendered  by  Mr.  Hawley.  The 
account,  as  in  the  last  proceeding,  began  by  charging  Mr.  Hawley  with 
the  balance  found  in  his  hands  by  the  decree  of  January  10,  1881 ;  and 
it  was  objected,  on  the  part  of  Mr.  Singer,  that  the  balance  was  less 
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than  was  properly  chargeable  by  Mr.  Hawley ;  that  he  had,  without 
warrant  of  law,  retained  commissions  upon  the  four  thousand  one  hun- 
dred and  eighty  shares  of  the  Singer  Manufacturing  Company's  stock; 
that  he  had  also  retained  commissions  upon  the  principal  for  which  he 
had  accounted  on  the  accounting  of  December  30,  1878 ;  and  likewise 
upon  the  principal  for  which  he  nad  accounted  on  the  10th  of  January, 
1881,  and  that  the  balances  had  been  improperly  brought  down  by  rea- 
son of  such  acts. 

On  the  hearing  of  these  objections  before  the  surrogate,  the  decrees 
upon  the  former  accountings  were  relied  upon  by  Mr.  Hawley  as  con- 
clusive on  the  question  of  his  right  to  the  commissions  chargea  therein, 
and  thereupon  an  amendment  of  the  objections  was  asked  for  and 

f ranted,  by  which  amendment  the  contestant  claimed  that  the  cash 
alance  brought  down  was  produced  by  means  of  deductions  from 
moneys  belonging  to  the  estate  for  commissions  allowed  to  the 
guardian  and  trustee  by  the  court  on  the  two  former  accountings,  and 
that  said  two  decrees  were  without  the  jurisdiction  of  the  surrogate  to 
grant,  so  far  as  the  matter  of  commissions  was  concerned,  and  were 
obtained  by  misrepresentations  on  the  part  of  said  guardian  and 
trustee,  and  those  representing  him,  and  that  the  matter  of  commis- 
sions, as  allowed  by  said  decrees,  was  never,  in  fact,  judicially  investi- 
gated or  determined  by  the  surrogate. 

Under  these  objections,  the  contestant  asked  Mr.  Hawley  whether 
he  did  not  draft  the  decree;  whether  there  was  any  contest  by  the 
special  guardian  on  the  first  accounting  in  respect  to  the  amount  of 
commissions ;  whether  there  was,  in  fact,  any  argument  or  taking  of 
evidence  in  regard  to  that  matter.  The  same  question  was  asked  in 
regard  to  the  second  accounting ;  and,  whether  the  fact  was  made  known 
to  the  surrogate  upon  the  second  accounting,  when  the  matter  of  the 
computation  of  commissions  was  on  hand ;  that  Mr.  Hawley  had  already 
received  full  commissions  upon  the  same  principal  fund  for  which  he 
at  that  time  asked  for  another  allowance  of  full  commissions. 

These  questions  were  severally  objected  to  on  the  part  of  Mr.  Haw- 
ley, on  the  ground  that  they  were  immaterial,  irrelevant  and  incompe- 
tent, and  all  the  objections  were  sustained  and  exceptions  taken.  The 
decree  of  December  thirtieth,  and  January  tenth,  being  offered  in  evi- 
dence, Mr.  Hawley  was  further  asked  whetner,  on  either  one  of  the  occa- 
sions when  these  decrees  were  entered,  any  statement  or  representation 
was  made  to  the  court  in  regard  to  the  contents  of  the  will  of  the  testator 
respecting  the  shares  of  stock  of  the  Singer  Manufacturing  Company. 
This  question  was  objected  to  and  excluded.  The  surrogate  then  pro- 
ceeded to  finally  settle  the  accounts  of  the  guardian,  taking  as  the  basis 
of  the  accounting  the  balance  found  due  upon  the  settlement  of  Janu- 
ary 10,  1881.  He  allowed  to  the  guardian  no  commissions  on  the 
Erincipal  of  the  estate,  but  only  on  such  increase  as  had  come  into  his 
ands  subsequent  to  the  last  accounting  of  January  10,  1881,  which 
commissions  amounted  to  about  $3,000,  and  he  delivered  an  opinion, 
reported  in  3  Demarest,  591,  in  which  he  conclusively  showed  that 
Mr.  Hawley  was  not  entitled  to  charge,  as  guardian  or  trustee,  commis- 
sion on  the  principal  of  his  ward's  estate  more  than  once,  a  proposition 
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too  plain  for  discussion.  The  surrogate  in  excluding  the  testimony 
offered  by  the  contestant,  for  the  purpose  of  impeaching  the  former 
decrees,  expressed  the  opinion  that  it  was  an  endeavor  to  do  indirectly, 
what  the  contestant  had  attempted  to  do  directly,  referring  to  an  appli- 
cation which  the  contestant  had  made  to  open  the  decrees  of  Decem- 
ber 30, 1878,  and  January  10, 1881,  which  he  had  denied  on  the  ground 
of  want  of  power,  and  wnich  was  afterward  passed  upon  by  this  court 
under  the  following  circumstances.  While  the  accounting  of  1884  was 
in  progress,  the  contestant  presented  a  petition  to  the  surrogate  praying 
that  the  decrees  of  December  30, 1878,  and  January  10,  1881,  might 
be  set  aside.  That  petition  set  forth  the  former  accountings  of  Mr. 
Hawley  as  testamentary  guardian,  and  alleged  that  the  allowance  of 
-commissions  made  were  erroneous,  but  made  no  charge  of  fraud  or 
misrepresentation  in  procuring  the  decrees.  It  simply  claimed  that  the 
allowances  of  commissions  were  erroneous,  irregular,  without  warrant 
by  law,  and  beyond  the  jurisdiction  of  the  surrogate  to  grant. 

The  surrogate  denied  the  petition  to  vacate  these  decrees,  on  the 
ground,  as  stated  in  his  opinion,  that  the  case  was  not  within  section 
3481  of  the  Code,  as  the  proceedings  were  instituted  before  the  Code 
of  Civil  Procedure  went  into  effect,  and  that  he  had  no  power  to  grant 
a  rehearing  for  errors  of  law,  there  being  no  charge  of  fraud. 

This  order  was  reversed  by  the  generS  term  of  the  supreme  court 
on  appeal,  the  ground  taken  by  the  general  term  being  that  the  decrees 
of  the  surrogate  were  void  for  want  of  jurisdiction. 

When  the  case  came  before  this  court  it  adopted  the  view  of  the  sur- 
rogate, that  the  only  mode  of  review  of  the  errors  of  law  was  by  appeal, 
and  that  there  being  no  fraud  or  clerical  error  charged,  the  application 
was  not  authorized  by  section  2481  of  the  Code  of  Civil  Procedure. 
The  judgment  of  the  general  term  was,  therefore,  reversed,  this  court 
holding  that  the  decrees  should  not  have  been  vacated  upon  mere  alle- 

Stions  in  a  collateral  proceeding  that  some  of  the  determinations  of 
e  surrogate  were  erroneous  as  matter  of  law,  without  any  proof,  or 
even  a  suggestion  in  the  petition,  that  any  fraud  or  clerical  error  had 
been  committed,  or  the  existence  of  evidence  newly  discovered,  or  any 
other  cause  rendering  such  an  order  proper  under  section  2481  of  the 
Code  of  Civil  Procedure.  With  regard  to  the  objection  that  the  decrees 
were  void  for  want  of  jurisdiction,  this  court  said  in  its  opinion  that 
if  the  views  suggested  in  that  respect  by  the  general  term  were  correct 
it  was  quite  unnecessary  to  vacate  the  decrees  for  that  reason,  as  they 
would  not  constitute  a  bar  to  any  subsequent  investigation  of  the  guard- 
ian's accounts,  but  would  be  void. 

The  question  whether  the  decrees  can  now  be  assailed,  when  set  up 
as  a  bar  to  the  objections  made  by  the  contestant  to  the  double  commis- 
sions retained  by  the  guardian,  is,  therefore,  unaffected  by  our  decision 
in  the  previous  case,  and  it  is  open  to  the  contestants  to  attack  the 
decrees  thus  set  up  against  him,  either  on  the  ground  of  fraud  or  want 
of  jurisdiction.  The  charge  of  fraud  in  the  objections,  as  amended,  is 
not  specific  and  is  very  general,  i>ut  the  exclusion  of  the  evidence  does 
not  seem  to  have  been  placed  upon  the  ground  of  any  want  of  formality 
in  the  objections,  and  it  is  questionable  whether  it  was  necessary  to 
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make  specific  objections  to  the  decrees  for  the  purpose  of  avoiding  them 
by  proof  of  fraud,  when  they  were  set  up  against  him.  Mande- 
ville  v.  Reynolds,  68  N.  T.  528,  543. 

It  is  very  evident  from  the  subsequent  action  of  the  surrogate  upon 
the  subject  that,  had  the  facts  been  called  to  his  attention,  he  would  not 
have  allowed  the  commissions  on  the  principal  which  were  allowed  for 
the  second  time  in  the  accounting  of  January  10,  1881,  for  he  disal- 
lowed them  in  the  final  accounting  of  1884,  although  if  they  were 
properly  allowed  in  1881,  it  would  have  been  proper  to  again  repeat 
them  in  1884,  and  the  same  reasons  for  which  they  were  disallowed  in 
1884  existed  against  their  allowance  in  1881.  The  guardian  knew  that 
he  had  received  these  commissions  on  the  accounting  of  December  80, 
1878,  and  if  he  knew  that  he  was  not  entitled  to  receive  them  again  on 
the  accounting  of  January  10,  1881,  and  intentionally  withheld  from 
the  surrogate  the  information  that  he  had  received  them  on  the  previous 
accounting,  no  one  can  doubt  that  it  would  have  been  a  fraud  to  obtain 
their  allowance  the  second  time  by  concealing  the  fact  that  he  had  pre- 
viously received  them.  The  questions  put  to  him  on  his  examination 
before  the  surrogate  in  1884,  although  not  calling  for  facts  which  would 
have  positively  proved  such  a  fraud,  yet  tended  in  that  direction,  and 
were,  in  my  judgment,  proper.  It  is,  perhaps,  possible  to  conceive  that 
the  guardian  may  have  supposed  himself  entitled  to  commissions  upon 
the  principal  every  time  he  should  render  an  intermediate  account,  which 
mignt  be  every  year,  and,  therefore,  was  free  from  any  actual  fraudulent 
intent  in  claiming  them  in  1881.  That  was  a  question  to  be  determined 
on  all  the  proofs  after  they  were  in,  but  was  no  ground  for  excluding 
the  evidence.  His  insisting  on  retaining  the  commissions  after  he  must 
have  been  advised  by  the  subsequent  proceedings,  of  the  impropriety 
of  thus  duplicating  and  triplicating  commissions  on  the  principal,  and 
his  strenuous  resistance  even  to  an  investigation  of  his  ngbt  to  them 
cannot  meet  with  our  commendation  in  a  controversy  between  guardian 
and  ward. 

But  it  is  not  necessary  to  sustain  the  proposition  that  the  decrees  were 
properly  attacked  on  the  ground  of  fraud  in  obtaining  them,  for  there 
is  another  and  conclusive  ground  for  alleging  error  in  the  decree  now 
appealed  from. 

It  seems  to  have  been  assumed  throughout  the  proceeding  that  Mr. 
Hawley  was  a  testamentary  trustee,  and  that  the  provisions  in  regard 
to  accountings  by  testamentary  trustees  were  applicable  to  him. 

We  think  the  assumption  unfounded.  To  constitute  a  testamentary 
trustee  it  is  necessary  that  some  express  trust  be  created  by  the  will 
Merely  calling  an  executor  or  guardian  a  trustee  does  not  make  him 
such.  Every  executor  and  every  guardian  is,  in  a  general  sense,  a 
trustee,  for  he  deals  with  the  property  of  others  confided  to  his  care. 
But  he  is  not  a  trustee  in  the  sense  in  which  that  term  is  used  in  courts 
of  equity  and  in  the  statutes.  Wood  v.  Brown.,  34  N.  T.  337 ;  Cleve- 
land v.  Whiton,  31  Barb.  544. 

It  is  said  by  Story  —  2  Eq.  Jur.,  §  1330  —  that  an  attempt  has  been 
made  to  sustain  the  jurisdiction  of  the  court  of  chancery  over  guard- 
ians of  infants  "by  considering  guardianship  as  in  the  nature  of  a  trust, 
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and  that,  therefore,  the  jurisdiction  has  a  broad  and  general  foundation, 
since  trusts  are  the  peculiar  objects  of  equity  jurisdiction.  But  this  has 
been  thought  an  overstrained  refinement,  for  although  guardianship 
may  properly  be  denominated  a  trust,  in  the  common  acceptation  of  the 
term,  yet  it  is  not  so  in  the  technical  sense  in  which  the  term  is  used  by 
lawyers,  or  in  the  court  of  chancery." 

As  before  remarked,  the  will  of  the  testator  does  not  purport  to 
create  any  trust  whatever.  Nothing  is  bequeathed  to  his  executors 
upon  any  trust,  but  his  beauests  are  made  directly  to  the  legatees 
named,  in  every  instance.  JHe  directs  his  executors  to  divide  his 
residuary  estate,  and  pay  over  the  several  parts  or  portions  as  directed. 
He  bequeaths  to  his  son,  Adam  M.  Singer,  six  of  the  sixty  parts  into 
which  he  directs  his  residuary  estate  to  be  divided,  for  his  sole  and 
separate  use,  benefit  and  behoof  forever.  He  prohibits  his  executors 
from  selling  his  stock  in  the  Singer  Manufacturing  Company,  but 
creates  no  trust  in  relation  to  it,  and  directs  that  it  be  divided  by  them 
in  the  proportions  directed,  as  nearly  as  may  be,  contribution  being  made, 
if  necessary,  for  the  division.  He  then  appoints  his  executors,  guardians 
and  trustees  of  the  estates  of  such  of  the  legatees  as  are  under  twenty- 
one  years  of  age  at  the  time  of  his  death,  to  continue  such  guardians 
and  trustees  until  such  legatees  shall  respectively  arrive  at  full  age.  As 
before  observed,  there  being  no  trust  declared  in  the  will,  the  guardian 
became  entitled  to  the  property  by  virtue  of  his  office  of  guardian,  and 
the  addition  of  the  term  ''trustee,"  it  not  being  connected  with  any  trust, 
had  no  effect  upon  the  character  in  which  he  took  the  infant's  share. 

A  surrogate's  court  is  a  creation  of  the  statute,  of  inferior  and  limited 
jurisdiction.  Those  claiming  under  the  decree  of  a  surrogate  must 
show  affirmatively  his  authority  to  make  it,  and  the  facts  which  give 
him  jurisdiction.  In  respect  to  accountings  by  testamentary  trustees 
or  guardians,  a  surrogate  takes  no  incidental  powers  or  constructive 
authority  by  implication,  which  is  not  expressly  given  by  statute. 
Corwin  v.  Merritt,  3  Barb.  341 ;  Wood  v.  Brovm,  34  N.  Y.  342 ; 
Craig  v.  Craig,  3  Barb.  Ch.  76:  Be  Wadsworth,  2  id.  381;  Be 
Andrews,  1  Johns.  Ch.  99 ;  Bulkley  v.  Van  Wyek,  5  Paige,    536. 

Under  the  Revised  Statutes,  surrogates  had  no  jurisdiction  to  settle 
the  accounts  of  testamentary  trustees. 

In  the  general  enumeration  of  their  powers  in  2  Revised  Statutes, 
220  —  §  1,  subd.  3  —  thev  are  declared  to  have  jurisdiction  to  control 
the  conduct  and  settle  the  accounts  of  executors  and  administrators 
only.  An  executor,  ajthough  a  trustee  in  a  general  sense,  is  not  a 
trustee  within  the  meaning  of  the  statute —  Wood  v.  Brown,,  34  N.  T. 
.337 ;  Cleveland  v.  Whiton,  31  Barb.  544  —  and  the  general  powers  of 
the  surrogate  do  not  embrace  jurisdiction  over  testamentary  trustees. 
Savage  v.  Olmstead,  2  Redf .  483  ;  Furniss  v.  Fwrniss,  id.  497.  To 
establish  this  jurisdiction  particular  statutes  must  be  resorted  to. 

The  first  statute  giving  power  to  surrogates  to  settle  the  accounts  of 
testamentary  trustees  was  the  act  of  1850  —  Laws  of  1850,  chap. 
272  —  which  amended  2  R.  S.  220,  §  1,  subd.  3,  so  as  to  provide  that 
any  trustee  appointed  by  any  last  will  and  testament,  or  appointed  by 
competent  authority  to  execute  any  trust  created  by  any  last  will  and 
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testament,  might  from  time  to  time  render  and  finally  settle  bis  accounts- 
before  the  surrogate  of  the  county  in  which  the  will  was  proved. 

This  act  was  amended  by  chapter  115  of  the  Laws  of  1866,  by  insert- 
ing a  provision  that  on  all  such  accountings  by  trustees  the  surrogate 
should  allow  to  the  trustee  or  trustees  the  same  commissions  as  were 
allowed  by  law  to  executors  and  administrators. 

Thus  far  there  was  no  provision  authorizing  the  settlement  of  the 
accounts  of  testamentary  guardians.  The  only  guardians  over  whom 
surrogates  had  jurisdiction  were  guardians  appointed  by  the  surrogate. 
Provision  was  made  for  accountings  by  guardians  thus  appointed,  by  2 
R.  S.  152,  §§11,  12,  and  by  Laws  of  1837,  chap.  460,  §§  54,  57,  58. 
By  section  57  guardians  appointed  by  surrogates'  courts  were  required 
annually  after  their  appointment,  to  file,  in  the  office  of  the  surrogate 
who  appointed  them,  an  inventory  and  account  under  oath.  By  section 
58  the  surrogate  was  required  to  file,  and  in  the  month  of  February  in 
eachjyear  to  examine  all  such  accounts  and  vouchers  as  should  have  been 
filed  for  the  preceding  year.  By  section  60  the  surrogate  was  empowered 
to  require  a  further  account,  or  if  dissatisfied,  to  institute  proceedings 
for  the  removal  of  the  guardian.  But  there  was  no  provision  for  the 
judicial  settlement  of  their  annual  accounts,  and  it  was  held  in  Draper  . 
v.  Anderson,  37  Barb.  168,  that  the  statute  did  not  contemplate  a  settle- 
ment of  the  annual  accounts,  but  that  they  were  merely  intended  to 
inform  the  court  as  to  the  manner  in  which  the  guardian  was  discharg- 
ing his  trust ;  aud  it  was  held  in  that  case  that  there  was  no  provision 
in  the  statutes  for  the  judicial  examination  and  settlement  of  a  guard- 
ian' s  accounts  during  the  continuance  of  the  guardianship,  and  that  there 
were  only  two  cases  in  which  the  surrogate  had  jurisdiction  to  judici- 
ally settle  the  account  of  a  guardian,  at  the  instance  of  the  guardian ; 
and  those  were  where  he  was  permitted  to  resign  his  trust,  or  was 
suj^erseded  and  a  new  guardian  appointed,  or  where  the  infant  had 
arrived  at  his  majority.  See  2  R.  8.  152,§§  11,  12,  as  amended  by  act 
of  1837.  In  Seaman  v.  Duryea,  11  N.  Y  324,  the  guardian  had  been 
superseded  and  was  required  to  pay  the  balance  in  his  hands  to  his 
successor.    See  s.  o.,  10  Barb.  525. 

By  the  Laws  of  1867,  chapter  782,  jurisdiction  was  for  the  first 
time  conferred  on  surrogates  to  settle  the  accounts  of  testamentary 
guardians.  That  act  —  §  1  —  gave  jurisdiction  to  surrogates  to 
compel  testamentary  trustees  and  guardians  to  render  accounts  of  their 
proceedings  in  the  same  manner  as  executors  and  administrators,  and 
guardians  appointed  by  such  surrogates  were  then  required  to  account 
By  chapter  482  of  the  Laws  of  1871,  this  act  was  amended  by  author- 
izing the  surrogates  to  require  testamentary  trustees  and  guardians  to 
ijive  security,  and  to  remove  them  in  the  same  manner  as  provided  b7 
aw  for  requiring  security  from  and  removing  executors,  administra- 
tors or  guardians  appointed  by  surrogates.  The  Code  of  1880  has 
substantially  re-enacted  these  provisions,  and  added  some  that  are  new, 
but  has  carefully  distinguished  between  testamentary  trustees,  testa- 
mentary guardians  and  guardicms  appointed  by  surrogates,  and  pro- 
vided a  distinct  system  as  to  accountings  by  each.  Chapter  18,  title  1, 
section  2742,  declares  the  general  jurisdiction  of  surrogates'  courts,  in 
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subdivisions,  in  the  same  form  as  the  Eevised  Statutes — 2  R.  S.  220, 
§  1  — but  with  additions  and  omitting  subdivision  8,  which  related  to 
the  admeasurement  of  dower;  subdivision  7  gives  jurisdiction  over 
guardians  of  infants  "  and  in  the  cases  specially  prescribed  by  law,  to 
direct  and  control  their  conduct  and  settle  their  accounts,"  and  concludes 
with  the  provision  that "  This  jurisdiction  must  be  exercised  in  the  cases 
and  in  the  manner  prescribed  by  statute."  Title  4  of  the  same  chapter, 
article  2,  provides  for  accountings  by  executors  and  administrators.  Title 
6  relates  to  testamentary  trustees  and  provides  for  the  manner  of  their 
accounting.  Title  7,  articles  1  and  2  treats  of  guardians  appointed  by 
surrogates  and  accountings  by  them.  Article  3  is  entitled  "  Guardians 
appointed  by  will  or  deed"  and  contains  provisions  for  accountings  by 
them,  which  differ  materially  from  the  provisions  for  the  accountings 
of  testamentary  trustees. 

The  same  distinctions  which  were  made  in  the  Revised  Statutes,  and 
the  amendments  thereto,  between  guardians  and  testamentary  trustees, 
and  between  guardians  appointed  by  surrogates  and  guardians  appointed 
by  will  or  deed,  are  preserved  in  the  Code  of  Civil  Procedure.  By  sec- 
tion 2853,  where  a  guardian  of  an  infant's  person  or  property  has  been 
appointed  by  will  or  deed,  the  infant,  or  any  relative  on  his  behalf,  may 
apply  to  the  surrogate  of  the  proper  county  to  require  the  guardian  to 
give  security,  and  oy  section  2855,  on  the  like  application,  the  surrogate 
may  at  any  time  in  his  discretion  compel  such  a  guardian  to  render  and 
file  an  inventory  and  account  in  the  same  form  as  those  required  to  be 
filed  annually  by  guardians  appointed  by  the  surrogates'  court  as  pre- 
scribed in  article  2  of  the  same  title,  and  the  surrogate  may  also  order 
such  inventory  and  account  to  be  filed  in  the  month  of  January  in  each 
year  thereafter.  Sections  2842  to  2845  are  applied  to  these  interme- 
diate or  annual  accounts  of  testamentary  guardians,  but  there  is  no 
provision  for  issuing  citations  on  such  accountings,  or  for  the  judicial 
settlement  of  such  intermediate  accounts,  or  the  allowance  of  commis- 
sions on  such  accountings.  By  section  2844,  the  surrogate  is  required 
in  the  month  of  February  in  each  year  to  examine  sucn  accounts  for 
the  purposes  specified  in  the  Code,  which  are  —  §  2845  —  that  if  on  such 
examination  the  interests  of  the  infant  appear  to  require  it,  the  surro- 
gate may  order  a  further  account,  or  may  institute  proceedings  for  the 
removal  of  the  guardian.  The  provisions  of  the  Code  are  the  same  in 
substance  as  those  of  the  previous  statutes,  which  were  considered  in 
the  before-cited  case  of  Draper  v.  Anderson,  37  Barb.  168,  and  which 
were  therein  held  to  be  intended  merely  to  inform  the  court  as  to  the 
manner  in  which  the  guardian  was  discharging  his  trust,  and  not  to  con- 
fer jurisdiction  upon  the  surrogate  to  judicially  settle  the  guardian's 
accounts  while  the  guardianship  continued.  The  provisions  of  the 
Code  appear  to  be  framed  with  the  view  of  harmonizing  with  that 
decision,  and  extending  the  jurisdiction  of  surrogates  to  the  accounts  of 
testamentary  guardians,  subject  to  the  same  principles  which  under 
previous  statutes  governed  their  jurisdiction  over  the  accounts  of  guard- 
ians appointed  by  surrogates.  Section  2856  empowers  the  surrogate's 
court  to  compel  a  judicial  settlement  of  the  account  of  a  testamentary 
guardian  in  any  case  in  which  it  may  compel*  judicial  settlement  of  the 
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account  of  a  guardian  appointed  by  it,  and  section  2857  gives  to  the 
decree,  made  upon  the  judicial  settlement  of  the  account  of  a  testa- 
mentary guardian  as  prescribed  in  this  article  —  art.  3  of  tit.  7,  chap. 
18  —  the  same  force  as  a  judgment  of  the  supreme  court. 

The  only  provisions  authorizing  the  judicial  settlement  by  the  surro- 
gate of  the  accounts  of  a  guardian,  whether  appointed  by  will  or.  by 
the  surrogate,  are  contained  m  sections  2847,  2848  and  2849  of  article 
2  of  title  7,  and  the  last  above-quoted  section  2857  of  article  3. 

Section  2847  prescribes  that  a  petition  for  the  judicial  settlement  of 
a  guardian's  account  may  be  presented  to  the  surrogate  in  three  cases 
only :  1st.  By  the  ward  after  he  has  attained  his  majority.  2d.  By  the 
executors,  etc.,  of  a  ward  who  has  died.  3d.  By  'the  guardian's  suc- 
cessor. 

Section  2848  prescribes  that  a  petition  for  the  judicial  settlement  of 
the  accounts  of  a  general  guardian  of  an  infant s  person  may  be  pre- 
sented in  certain  cases  by  the  general  guardian  of  the  infant's  property, 
and  section  2849  provides  that  a  general  guardian  may  petition  the 
surrogate's  court  for  a  judicial  settlement  of  his  accounts  and  a  discharge 
from  his  liabilities,  in  any  case  where  any  other  person  is  authorized  by 
the  two  next  preceding  sections  to  petition  for  a  judicial  settlement  of 
such  accounts. 

Section  2857  applies  these  sections  to  testamentary  guardians,  and 
it  is  thus  plain  that  no  jurisdiction  is  conferred  upon  the  surrogate's 
court  to  judicially  settle  the  account  of  a  testamentary  guardian,  either 
on  his  own  application  or  that  of  any  other  person,  except  in  one  of 
the  three  cases  mentioned  in  section  2847,  viz. :  1st.  When  the  ward  has 
attained  his  majority ;  2d.  When  he  has  died  ;  3d.  When  the  guardian 
has  been  superseded  by  a  successor. 

The  rule  declared  in  Draper  v.  Anderson,  37  Barb.  168,  therefore, 
still  prevails,  and  an  attempted  judicial  settlement  by  a  surrogate  of 
the  accounts  of  a  guardian  appointed  by  the  surrogate,  or  a  testament- 
ary guardian,  made  either  before  or  since  the  adoption  of  the  Code  of 
Civil  Procedure,  but  while  the  guardianship  continued,  is  void  for  want 
of  jurisdiction.     See  Bulkley  v.  Van  Wyck>  5  Paige,  536. 

There  is  good  reason  for  this  distinction  between  testamentary 
guardian  and  testamentary  trustees.  A  trust  in  a  will  may  endure 
during  the  whole  life  of  the  beneficiary,  and  there  may  be  reasons  for 
judicially  passing  and  settling  the  accounts  of  the  trustee  from  time  to 
time.  But  a  guardianship  necessarily  terminates  with  the  minority  of 
the  infant,  ana  there  is  no  reason  for  judicially  settling  the  accounts  of 
the  guardian  during  the  infancy  of  the  ward,  so  as  to  conclude  him. 
When  the  infant  becomes  of  age,  or  the  guardianship  is  otherwise 
terminated  and  a  new  guardian  is  appointed,  or  the  infant  dies,  is  the 
proper  time  for  judicially  settling  the  original  guardian's  account. 

The  result  is  that  the  decrees  of  December  30,  1878,  and  January 
10, 1881,  had  no  force  or  effect  as  adjudications,  and  all  objections  to  the 
commissions  and  other  charges  in  these  accounts  are  open  to  the  con- 
testant. Whatever  commissions  are  properly  allowable  should  be  deter- 
mined on  the  final  accounting,  according  to  the  law  existing  at  that 
time;  and  if  —  in  view  of  sections  2738,  2850,  2856  of  the  Code  of 


Digitized  by 


Google 


N.  Y.]         Gbavillk  v.  N.  Y.  C.  &  H.  K.  R.  R.  Co.  697 

Civil  Procedure,  and  5  N.  Y.  430,  and  note  to  section  2738,  a  question 
which  we  do  not  now  decide — the  guardian  is  entitled  to  charge  com- 
missions, as  guardian,  on  the  principal,  notwithstanding  that  he 
received  them  as  executor,  we  think  they  are  allowable  upon  the  stock 
of  the  Singer  Manufacturing  Company. 

The  judgment  of  the  general  term  and  the  decree  of  the  surrogate 
should  be  reversed,  and  the  matter  sent  back  to  the  surrogate  for  a 
rehearing,  without  costs  to  either  party. 

All  concur. 

Judgmeut  reversed. 


Gbavillb,  JSeep%  v.  K  Y.  0.  &  H.  R.  R.  R.  Co.,  AppPL 

February  8,  1887. 

Appeal  —  Amount  in  Controversy — Jurisdiction. 

Where  defendant  appeals  from  an  affirmance  of  a  judgment  for  plaintiff  the 
amount  of  the  judgment  determines  the  question  of  jurisdiction  of  this  court. 
Where  plaintiff  appeals  in  a  like  case  the  sum  for  which  the  complaint  demands 
judgment  controls.* 

Motion  to  dismiss  appeal  on  the  ground  that  the  amount  in  controversy 
is  less  than  $500,  demed. 

M .  B.  Barnett,  for  motion.     C.  D.  Preeoott,  opposed. 

Danforth,  J.  The  plaintiff  sues  for  injuries  to  personal  property 
caused  by  defendant's  negligence,  and  after  issue  joined,  was  upon  trial 
before  a  referee  awarded  $400,  with  $156  interest,  making  a  total  of 
$556,  and  for  this  sum  judgment  was  ordered  in  his  favor.  The  record 
shows  that  judgment  was  so  entered.  "  Damages  $556  and  $357.44 
costs  and  disbursements."  Upon  appeal  to  the  general  term  it  was 
affirmed,  and  from  the  judgment  of  affirmance,  the  defendant  appealed 
to  this  court.  The  plaintiff  moves  to  dismiss theappeal  upon  the  ground 
as  stated  in  the  notice  of  motion  "  that  the  amount  in  controversy  in  this 
action  is  less  than  $500."  This  contention  is  put  upon  the  complaint, 
which  alleges  damages  onlj  to  the  amount  of  $400,  and  demands  judg- 
ment accordingly.  But  neither  this  limitation,  nor  the  method  by  which 
the  referee  ascertained  and  then  made  up  the  aggregate  of  damages  is 
material.  The  matter  in  controversy  in  this  court  upon  the  defendant's 
appeal  is  the  amount  of  the  judgment  as  rendered,  and  from  which  the 
appeal  is  taken.  Brovm  v.  Sigourney,  72  N.  Y.  122.  And  if  that, 
excluding  costs,  is  not  less  than  $500,  we  have  jurisdiction  to  review  it. 
A  different  rule  restricts  the  plaintiff.  Upon  an  appeal  by  him  from  a 
judgment  in  such  an  action,  the  sum  for  which  the  complaint  demands 
judgment  becomes  material.  Code,  §  191,  subd.  3.  But  the  provision 
of  the  Code  which  makes  it  so  has  no  application  here. 

The  motion  should  be  denied,  with  $10  costs. 

All  concur. 

Motion  denied. 

*See  Bailey's  New  Trials  and  Appeals,  202. 
Vol.  IX.— 88 
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MoKjnnby,  ReapH,  v.  Grand  Street,  Prospect  Park  and  Flat- 
bush  R.  Co.,  AppPt. 

February  8,  1887. 

Evidence — Privileged  Information — Code  Civ.  Proc.,  §  834. 

In  an  action  to  recover  damages  for  personal  injuries,  defendant  called  as 
a  witness  a  physician  who  on  a  former  trial  had  testified  on  plaintiff's  behalf, 
and  proposed  to  prove  by  him  the  injuries  claimed  to  have  been  suffered  by 
plaintiff,  as  learned  by  him  upon  a  personal  examination  of  plaintiff  while  attend- 
ing  her  as  a  patient.  On  plaintiff's  objection  that  the  information  was  privileged 
the  evidence  was  excluded.  Held,  that  the  evidence  was  competent,  and  its 
exclusion  error.* 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court,  second  department,  affirming  a  judgment  for  the  plaintiff  upon 
a  verdict  for  $3,000  damages  renderea  for  bodily  injuries  received  by 
her  while  a  passenger  on  one  of  defendants'  cars.  The  opinion  states 
the  point. 

Samuel  D.  Morris,  for  appellant.  Anthony  Barrett,  for  respondent. 

Rugbr,  Oh.  J.  The  defendant  called  as  a  witness  one  Chapman,  a 
physician,  and  proposed  to  prove  by  him  the  injuries  claimed  to  have 
been  suffered  by  the  plaintiff  in  consequence  of  the  collision  in  ques- 
tion, as  learned  by  him  upon  a  personal  examination  of  the  plaintiff 
when  visiting  her  as  a  patient. 

Upon  a  previous  trial  of  this  action  this  same  witness  had  been  called 
by  the  plaintiff  and  had  testified  fully  in  her  behalf  as  to  all  of  the  facts 
bearing  upon  her  physical  condition,  as  affected  by  the  accident  on  the 
defendant's  railroad,  learned  by  him  in  his  attendance  upon  the  plaintiff. 

The  plaintiff  on  the  present  trial  objected  to  the  proposed  evidence  upon 
the  ground  that  the  information  acquired  by  a  physician  while  attending 
a  patient  was  privileged  and  could  not,  therefore,  be  admitted  against  the 
plaintiff  without  her  consent. 

•This  objection  was  sustained,  the  evidence  excluded  and  the  defend- 
ant excepted. 

We  think  this  evidence  was  competent  and  its  exclusion  was  error. 

Such  evidence  is  made  incompetent  at  the  option  of  the  patient  only, 
and  in  case  she  elects  at  any  time  to  remove  the  seal  from  the  lips  of 
the  witness,  the  evidence  may  properly  be  received. 

The  intent  of  the  statute,  in  making  such  information  privileged,  is 
to  inspire  confidence  between  patient  and  physician  to  enable  the  lat- 
ter to  prescribe  for  and  advise  the  former  most  advantageously,  and 
remove  from  the  patient's  mind  any  fear  that  she  may  be  exposed  to 
civil  or  criminal  prosecution,  or  shame  and  disgrace  by  reason  of  any 
disclosures  thus  made.  Therefore,  the  statute  provides  that  the  infor- 
mation acquired  by  a  physician  while  attending  a  patient,  in  his  pro- 
fessional capacity,  shall  not  be  disclosed  unless  the  patient  expressly 
waives  its  prohibition.     §§  884,  836,  Code  of  Civil  Procedure. 

*  In  Penn.  Mutual  Life  Insurance  Co.  v.  WUer,  100  Ind.  92 ;  8.  c,  50  Am.  Rep.  769, 
it  was  held  that  in  an  action  on  a  life  insurance  policy,  the  prohibition  of  testimony 
by  physicians  as  to  attendance  on  the  insured  before  the  application  may  be  waived 
by  the  beneficiary,  but  the  waiver  as  to  one  does  not  prevent  his  asserting  the  privi- 
lege as  to  others. 
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It  is  claimed  by  the  appellant  that  the  ban  of  secrecy  having  once  been 
removed  by  the  patient  and  the  information  having  lawfully  been  made 
public,  the  right  to  object  further  thereto  has  not  been  conferred. 
There  seems  much  reason  in  this  claim. 

The  patient  cannot  use  this  privilege  both  as  a  sword  and  a  shield  to 
wave  when  it  inures  to  her  advantage,  and  wield  when  it  does  not. 

After  its  publication  no  further  injury  can  be  inflicted  upon  the  rights 
and  interests  which  the  statute  was  intended  to  protect,  and  there  is  no 
further  reason  for  its  enforcement. 

The  nature  of  the  information  is  of  such  a  character  that  when  it  is 
once  divulged  in  legal  proceedings,  it  cannot  be  again  hidden  or  con- 
cealed. It  is  then  open  to  the  consideration  of  the  entire  public  and 
the  privilege  of  forbidding  its  repetition  is  not  conferred  by  the  statute. 
The  consent  having  been  once  given  and  acted  upon  cannot  be  recalled, 
and  the  patient  can  never  be  restored  to  the  condition  which,  from 
motives  of  public  policy,  requires  the  suppression  of  such  information. 

The  stringency  with  which  the  rule  excluding  privileged  communica- 
tions is  applied  by  this  court  is  illustrated  in  the  recent  case  of  Renihan 
v.  Deiimn  (December  7, 1886),  103  N.  Y.  573,  but  there  is  no  principle 
or  authority  for  holding,  after  a  consent  to  publish  such  information 
has  been  properly  given  and  the  evil,  if  any,  consummated,  that  the 
privileged  person  can  again  raise  the  objection. 

The  object  of  the  statute  having  been  voluntarily  defeated  by  the 
party  for  whose  benefit  it  was  enacted,  there  can  be  no  reason  for  its 
continued  enforcement  in  such  case. 

The  maxim  of  "  cessanie  ratione  legis  cessat  ipsa  lex  "  is  of  frequent 
application,  and  is  a  sound  rule  of  interpretation.  Whart.  Max.  17, 
p.  49. 

It  seems  to  us  that  this  rule  may  properly  be  applied  in  determining 
the  meaning  of  the  word  "  waived  "  as  used  in  the  statute,  and  as  sup- 
porting the  conclusion  that,  when  once  waived  and  made  effectual  by 
publication,  it  is  waived  for  all  time. 

In  Parke  v.  Joacson,  11  Wend.  442,  the  chancellor  applied  the 
maxim  to  the  case  of  an  adverse  occupant  of  lands,  and  held  that  he  did 
not  come  within  the  reason  of  the  statute  prohibiting  the  sale  of  lands 
held  adversely,  and  was  not,  therefore,  within  its  prohibition. 

In  De  Witt  v.  Barley^  9  N.  T.  371,  the  principle  embodied  in  the 
maxim  was  applied  to  modify  the  rule  excluding  the  opinions  of  wit- 
nesses as  evidence,  and  it  may  be  said  that  it  is  applicable  to  every  case 
where  the  sole  reason  for  a  rule  has  entirely  ceased  to  exist. 

The  judgments  of  the  courts  below  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Danfobth,  J.,  dissenting. 

Judgments  reversed. 
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Matter  of  the  Petition  of  the  New  York  Gable  Railway  Co.* 

February  8,  1887. 

The  jurisdiction  of  this  court  is  confined  to  a  review  of  determinations  actually 
made  by  the  supreme  court,  and  this  review  must  be  had  upon  the  same  papers 
which  were  before  the  general  term.  We  cannot  rehear  the  matter  upon  a  dif- 
ferent state  of  facts  from  those  upon  which  the  general  term  acted,  for  that 
would  be  an  exercise  of  original  jurisdiction  on  the  new  state  of  facts  presented, 
and  not  a  review  of  the  actual  determination  of  the  court  below. 

Motion  for  re-argument,  denied. 

Same  counsel  as  appeared  on  argument  of  this  case,  decided  Decem- 
ber 17,  1886. 

Rapallo,  J.  The  petitioner  in  this  matter  moves  for  a  reargument 
of  the  appeal  herein,  alleging,  as  one  ground  for  such  motion,  that 
since  the  decision  of  this  court  on  such  appeal  it  has  obtained  from  the 
general  term  of  the  supreme  court  an  order .  to  show  cause  why  the 
report  of  the  commissioners  appointed  by  it  should  not  be  remanded  to 
them  for  further  hearing,  which  order  to  show  cause  is  now  pending, 
and  that,  in  order  to  comply  with  the  opinion  of  this  court,  the  peti- 
tioner has  taken  proceedings  for  the  amendment  of  its  articles  of  asso- 
ciation, by  inserting  therein  an  amended  article  10,  in  relation  to  the 
forfeiture  of  its  rights  and  franchises  to  the  supervisors  of  the  county, 
and  that,  to  further  comply  with  such  opinion,  the  petitioner  has,  by 
resolution  of  its  board  of  directors,  requested  the  president  of  the  board 
of  commissioners  appointed  by  the  mayor,  who  framed  the  said  articles 
of  association,  to  call  a  meeting  of  the  said  commissioners  for  the  pur- 
pose of  correcting  the  defects  and  supplying  the  omissions  pointed  out 
in  said  opinion.  That  the  president  of  said  board  of  commissioners 
has  reconvened  them,  and  they  have  farther  determined  as  to  the  plans 
for  the  construction  of  the  petitioner's  railway,  and  have  amended  them 
in  the  particulars  mentioned  in  the  opinion,  and  the  petitioner  is  will- 
ing to  do  such  other  things  as  may  conform  to  the  judgment  of  this 
court. 

The  petitioner  claims  that  the  functions  of  the  mayor's  commission 
have  not  expired,  but  were  continued,  and  were  still  existing  at  the 
time  of  this  amendment,  said  commission  having  at  its  meeting  in 
June,  1884,  reserved  the  right  to  reconvene  at  the  call  of  its  presi- 
dent ;  that  the  times  fixed  by  the  rapid  transit  act  for  the  performance 
of  the  several  acts  to  be  performed  bv  the  mayor's  commission  were 
not  mandatory,  but  merely  directory ;  that,  under  the  circnmstances  of 
this  case,  they  could  be  performed  at  the  time  of  the  amendment,  and 
that  the  ameudment  of  the  articles  of  association  was  authorized  by 
chapter  135  of  the  Laws  of  1870,  which  empowered  corporations, 
formed  under  general  laws,  to  amend  their  certificates  of  incorporation 
in  case  of  any  informality  therein. 

Many  grave  objections  are  suggested  to  the  validity  of  these  pro- 
ceedings to  amend ;  but  they  cannot  be  considered  on  this  motion. 
Even  if  the  proceedings  to  amend  were  effectual,  they  would  not  afford 
ground  for  a  reargument  of  the  appeal.     The  jurisdiction  of  this  court 

*  See  wife,  p.  500. 


Digitized  by 


Google 


N.  Y.j    Matter  of  Petition  of  New  York  Cable  Ry.  Co.     701 

is  confined  to  a  review  of  determinations  actually  made  by  the  supreme 
court,  and  this  *eview  must  be  had  upon  the  same  papers  which  were 
before  the  general  term.  We  cannot  rehear  the  matter  upon  a  differ- 
ent state  of  facts  from  hose  upon  \vhich  the  general  term  acted,  for  that 
would  be  an  exercise  of  original  jurisdiction  on  the  new  state  of  facts  pre- 
sented, and  not  a  review  of  the  actual  determination  of  the  court  below. 

If  a  new  state  of  facts,  giving  rise  to  new  questions,  and  obviating 
the  legal  objections  which  existed  to  the  application  originally  made  by 
the  petitioner,  is  now  presented — a  question  which  is  not  now  properly 
before  us,  and  upon  which,  therefore,  we  do  not  express  any  opinion — 
the  order  made  bv  this  court  affirming  the  order  of  the  general  term 
denying  the  application  of  the  petitioner,  will  be  no  obstacle  to  a 
rehearing  of  the  matter  at  the  general  term  on  the  alleged  new  state  of 
facts,  should  that  tribunal  see  fit  to  grant  such  a  rehearing,  or  to  a  new 
application  based  upon  new  facts — Riggs  v.  Pureell,  74  N.  T.  370  — 
and  on  such  new  hearing,  or  new  application,  if  the  legislation  of  1884 
has  not  precluded  the  petitioner  from  proceeding  under  the  rapid 
transit  act,  to  obtain  authority  through  the  action  of  the  mayor's  com- 
mission since  1884,  to  construct  a  surface  road,  it  will  be  open  to  the 
supreme  court  to  exercise  its  discretionary  power  over  the  whole  mat- 
ter, or  to  pass,  as  it  did  in  the  first  instance,  only  on  questions  of  law. 
"We,  however,  cannot  make  any  modification  of  our  decision,  or  any 
order  in  the  matter  based  upon  the  alleged  change  of  facts,  or  alleged 
amendment  [of  the  proceedings  of  the  mayor's  commission,  and  of  the 
articles  of  association. 

Some  other  grounds,  however,  are  urged  in  support  of  this  applica- 
tion for  a  reargnment,  which  will  be  briefly  noticea. 

First.  It  is  alleged  that  the  articles  of  association  of  the  petitioner 
were  prepared  upon  the  model  of  the  articles  of  association  of  the 
Manhattan  Elevated  Railway  Company,  which  company  is  said  to  have 
been  organized  under  the  rapid  transit  act.  On  this  point  it  is  suffi- 
cient to  say  that  the  articles  of  association  of  the  Manhattan  Elevated 
Railway  Company  have  never  been  before  this  court,  nor  have  we  any 
judicial  knowledge  of  their  provisions  or  their  existence,  unless  they 
came  incidentally  in  question  in  Matter  of  the  Gilbert  Elevated 
Railway  Company,  70  N .  Y.  361.  They  are  not  even  mentioned  either 
in  the  arguments  of  counsel,  or  in  the  opinion  of  the  court  in  that  case. 
None  of  the  questions  involved  in  the  decisions  of  this  case  were  dis- 
cussed in  that  case,  nor  was  the  attention  of  the  court  called  to  any  of 
them  if  they  existed.  The  sufficiency  of  those  articles  ha6  not  been 
litigated  or  considered  in  any  case  which  has  been  before  this  court. 

Second.  It  is  claimed  that  from  the  opinion  in  this  case  the  court 
appears  to  have  overlooked  its  decision  in  Matter  of  the  New 
York  Elevated  Railroad  Company ',  70  N.  T.  327.  That  case  was  fresh 
in  the  memory  of  the  court,  several  of  the  judges  who  participated  in  its 
decision,  including  the  judge  who  delivered  the  opinion,  having  con- 
curred in  the  decision  of  the  present  case,  and  we  are  unable  to  find 
that  any  point  decided  or  discussed  in  that  case  conflicts  with  the  decis- 
ion in  the  present  one  in  any  particular.  In  so  far  as  the  validity  of 
the  organization  of  the  present  petitioner  is  concerned,  it  is  impossible 
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that  there  should  be  any  such  conflict,  because  the  New  York  Elevated 
Railway  Company  was  not  organized  under  the  rapid  transit  act  — 
chap.  606  of  the  Laws  of  1875. 

The  New  York  Elevated  Railway  Company  was  originally  incor- 
porated under  the  general  railroad  law  of  1850,  and  the  supplementary 
act  of  1866.  It  was  recognized  as  an  existing  corporation  oy  chapter 
595  of  the  Laws  of  1875,  entitled  "  An  act  to  authorize  and  require 
the  New  York  Elevated  Railroad  Company  to  continue  and  complete 
its  railroad  in  the  city  of  New  York,  and  to  regulate  the  construction, 
operation  and  management  thereof."  That  act  recited  the  incorpora- 
tion of  the  Elevated  Railway  Company  under  the  general  law  of  1850 ; 
that  it  had  acquired  by  purchase,  under  foreclosure  of  a  mortgage,  the 
powers  and  franchises  of  the  West  Side  and  Yonkers  Patent  Jlailway 
Company,  and  was,  by  the  act  last  referred  to,  confirmed  in  the  possession 
and  enjoyment  of  said  rights  and  franchises ;  and  the  powers  of  certain 
commissioners  previously  appointed  were  extended  to  it ;  and  prior  to 
the  passage  of  the  rapid  transit  act  it  had  constructed  and  was  actually 
operating  an  elevated  steam  railway  on  a  portion  of  its  route.  After 
the  passage  of  the  rapid  transit  act,  it  proceeded  under  section  36  of 
that  act  to  make  certain  connections  and  additions  to  its  route,  and  no 
question  could  arise  in  the  case  except  with  respect  to  those  connections. 
±$ut  even  as  to  those  nothing  was  discussed  in  the  opinion  or  decided 
which  touches  the  present  case.  The  only  point  claimed  in  the  papers 
on  the  present  motion  to  have  had  that  effect  is  that  while  the  mayor's 
commissioners  had  given  to  the  Elevated  Railway  Company  authority 
to  elect  between  several  specified  plans  for  the  construction  of  a  certain 
portion  of  the  connections,  the  mayor's  commission  had  imposed 
as  a  condition  that  the  company  be  confined  to  one  of  the  specified 
plans  unless  the  property-owners  should  consent,  and  the  point  made 
was  not  as  to  the  action  of  the  mayor's  commissioners  in  giving  the  right 
of  election,  but  as  to  that  of  the  supreme  court  commission,  which  it 
was  said  exceeded  its  powers  in  imposing  the  condition  which  restricted 
the  company  to  one  only  of  the  plans,  and  all  that  this  court  said  upon 
the  subject  was  that  that  complaint  would  come  more  properly  from 
the  railway  company  than  from  the  property-owners.  No  question  as 
to  the  incorporation  of  the  Elevated  Railway  Company  was  oefore  the 
court,  it  being  fully  recognized  as  an  existing  corporation. 

The  same  remarks  apply  to  the  case  of  the  Gilbert  Elevated  Rail- 
way Company,  70  N.  x .  361.  That  company  was  organized  as  an 
elevated  road  before  the  rapid  transit  act  of  1875,  under  acts  passed  in 
1872,  1873  and  1874,  ana  was  an  existing  corporation  at  the  time  of 
the  passage  of  the  rapid  transit  act.  The  proceeding  which  came  before 
this  court  was  had  under  section  36  of  the  rapid  transit  act,  which  author- 
ized any  existing  corporation  which  had  not  forfeited  its  charter,  or 
failed  to  comply  .with  its  provisions,  whose  route  or  routes  coincided 
with  those  determined  upon  by  commissioners  appointed  under  the 
rapid  transit  act,  to  construct  and  operate  its  railway  thereon  upon  ful- 
fillment of  the  requirements  of  the  rapid  tfansit  act.  The  question 
mainly  considered  was  the  constitutionality  of  section  36,  which  was 
contested  as  violative  of  section  18  of  article  3  of  the  Constitution. 
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These  cases  were  Dot  overlooked,  but  we  found  nothing  in  them  in 
conflict  with  the  conclusions  at  which  we  were  constrained  to  arrive  in 
the  present  case. 

Third.  It  is  claimed  that  this  court  overlooked  the  authorities  cited 
on  the  appellant's  points,  to  the  effect  that  a  defect  in  articles  of  asso- 
ciation or  in  the  affidavits  annexed  thereto  is  not  fatal  to  the  existence 
of  a  corporation  or  its  faculty  to  acquire  franchises,  but  that  the  State 
alone  can  interpose  and  take  advantage  of  such  defects. 

This  court  did  not  deem  it  necessary  to  comment  in  its  opinion  upon 
those  authorities  for  the  simple  reason  that  we  did  not  deem  them  appli- 
cable to  the  case  at  bar.  In  order  to  sustain  proceedings  by  which  a 
body  claims  to  be  a  corporation,  and  as  such  empowered  to  exercise  the 
right  of  eminent  domain,  and  under  that  right  to  take  the  property  of 
a  citizen,  it  is  not  sufficient  that  it  be  a  corporation  de  facto.  It  must 
be  a  corporation  dejure.  Where  it  is  sought  to  take  the  property  of 
an  individual  under  powers  granted  by  an  act  of  the  legislature  to  a 
corporation  to  be  formed  in  a  particular  manner  therein  directed,  the 
constitutional  protection  of  the  rights  of  private  property  requires  that 
the  powers  granted  by  the  legislature  be  strictly  pursued,  and  all  the 
prescribed  conditions  be  performed. 

Where  the  power  is  conferred  upon  a  corporation,  duly  formed,  it 
will  not  be  defeated  simply  because  the  corporation  has  done  or  omitted 
some  act  which  may  be  a  cause  of 'forfeiture  of  its  rights  and  franchises, 
for  it  rests  with  the  State  to  determine  whether  such  forfeiture  will  be 
enforced.  Judicial  proceedings  are  necessary  to  enforce  such  a  forfeit- 
ure, and  it  may  be  waived.  That  was  the  point  to  which  the  opinion 
in  Matter  of  the  Brooklyn,  etc.,  R.  R.  Co.,  72  K  Y.  245,  cited  by 
the  appellant  was  directed.  It  was  assumed  that  this  distinction  was 
well  understood,  and  a  considerable  portion  of  the  opinion  of  this  court 
in  the  present  case  was  devoted  to  showing  that  the  omissions  and 
defects  m  the  organization  of  the  company  were  failures  to  comply  with 
the  conditions  precedent  to  the  existence  of  the  petitioner  as  a  corpo- 
ration and  the  exercise  by  it  of  the  right  of  eminent  domain  instead  of 
being  mere  causes  of  forfeiture  of  rights  acquired. 

The  petitioner  further  contends  on  this  motion  that  this  court  has  not 
pointed  out  any  objection  to  the  plans  of  so  much  of  the  petitioner's 
railways  as  are  surface  roads,  and,  therefore,  claims  that  the  surface  rail- 
ways should  be  allowed,  even  if  the  others  were  disallowed. 

dint  the  learned  counsel  overlooks  the  fact  that  even  if  the  plans  of 
the  surface  road  were  in  compliance  with  the  act  that  would  not  author- 
ize a  reversal  of  the  general  term  decision,  or  authorize  a  confirmation 
of  the  report  of  the  supreme  court  commissioners.  Even  assuming  that 
the  report  of  those  commissioners  was  not  an  entirety,  and  that  it  would 
be  held  equivalent  to  a  consent  of  property-owners  as  to  a  part  of  the 
routes,  and  ineffectual  as  to  the  others,  the  objection  of  the  want  of 
the  prescribed  forfeiture  clause  applies  to  all  the  routes  and  precludes 
even  a  partial  confirmation. 

Our  decision  was  reached  after  careful  examination  and  deliberation 
in  view  of  the  large  interests  involved.  But,  notwithstanding  our  strong 
inclination  to  sustain  the  rights  claimed  to  have  been  acquired  by  the 
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petitioner,  if  it  could  reasonably  be  done  without  disregarding  the  pro- 
tection which  the  law  had  thrown  around  the  public  and  private  rights 
affected,  we  found  some  of  the  objections  presented  and  insisted  upon 
by  the  respondents  insurmountable. 

Our  attention  has  not  been  called  on  this  motion  to  any  subject  which 
we  had  overlooked,  nor  to  any  consideration  which  should  induce  us  to 
change  our  conclusions. 

The  motion  for  a  reargument,  or  to  amend  the  remittitur,  should, 
therefore,  be  denied. 

All  concur. 

Motion  denied. 


Tilyou,  AppPt,  v.  Town  of  Gravesend,  RespH. 

February  8, 1887. 

By  resolution  of  the  electors  of  the  town  of  Gravesend,  passed  at  a  town  meet- 
ing in  1871,  it  was  provided  that  the  common  lands  of  the  town  should  be  there- 
after let  only  at  public  auction  on  notice,  and  that  no  lot  should  be  let  at  a  time 
more  than  one  year  prior  to  the  expiration  of  any  existing  lease  thereon  and  no 
lot  let  for  a  longer  period  than  ten  years.  By  a  resolution  passed  in  1878  the 
resolution  of  1871  was  amended  by  adding  thereto  the  following  :  "  The  com- 
missioners of  common  lands  are  also  authorized  to  renew  any  existing  lease 
.  .  upon  terms  as  they  may  deem  most  advantageous  for  said  town."  Plaintiffs 
held  a  lease  which  expired  in  1882.  The  commissioners  renewed  said  lease  March 
1, 1880.    Held,  that  the  renewal  was  invalid. 

Appeal  from  judgment  general  term,  second  department,  affirming  a 
judgment  entered  upon  stipulation  at 'special  term. 

Edward  8.  Eapallo,  for  appellant.  Wm.  J.  Gaynor,  for  respond- 
ents. 

Andrews,  J.    This  seems  to  be  a  reasonably  plain  case. 

The  question  is,  whether  the  commissioners  of  common  lands  in  the 
town  of  Gravesend,  in  granting  to  plaintiff  on  March  1,  1880,  a 
renewal  of  the  lease  of  lots  24  and  27,  of  the  common  lands  of  the  town, 
for  a  term  of  ten  years  from  November  12,  1882,  the  date  of  the 
expiration  of  the  term  of  the  lease  under  which  she  then  held  the  prem- 
ises, were  acting  within  their  authority.  The  determination  of  the 
question  depends  upon  the  construction  of  two  resolutions  passed  by 
the  electors  of  the  town,  in  town  meeting  assembled,  one  April  4,  1871, 
and  the  other  April  2,  1878.  The  only  authority  possessed  by  the  com- 
missioners was  conferred  by  those  resolutions.  The  precise  point  in 
controversy  is  whether  the  commissioners  were  authorized  to  renew  an 
existing  lease  for  a  term  to  commence  on  the  expiration  of  the  prior 
lease,  before  the  last  year  of  the  unexpired  lease. 

The  resolution  of  April  4, 1871,  so  far  as  it  is  material  here,  is  as  fol- 
lows :  "  Resolved,  That  the  common  lands  of  the  town  of  Gravesend, 
or  Coney  Island,  shall  hereafter  be  let  onlj  at  public  auction  on  the 
premises  to  be  let,  or  at  the  town  house  in  this  town,  to  the  highest 
bidder,  in  parcels  of  not  more  than  three  hundred  feet  front  each  — 
except  Coney  Island  Point,  which  may  be  let  in  one  parcel  as  at  present 
—  on  notice  specifying  the  time  and  place  of  letting,  and  describing  the 
premises  to  be  let,  which  said  notice  shall  be  published  in  the  Brooklyn 
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Daily  Eagle  and  Union  each,  once  in  each  week,  for  four  weeks  immedi- 
ately prior  to  such  letting.  No  lot  shall  be  let  at  a  time  more  than  one 
year  prior  to  the  expiration  of  any  existing  lease  thereon,  and  no  lot 
let  for  a  longer  period  than  ten  years."  The  language  quoted  is  fol- 
lowed by  a  provision  for  compensation  for  improvements,  to  be  made 
by  the  incoming  to  the  outgoing  tenant,  when  any  lot  previously  under 
lease  is  let  to  a  person  other  than  the  former  lessee,  as  to  which  provision 
no  question  arises  in  this  case. 

The  resolution  of  April  2,  1878,  is  as  follows :  "  Resolved,  That  the 
resolution  in  relation  to  leasing  common  lands  in  the  town  of  Graves- 
end,  passed  at  a  town  meeting  held  in  the  town  of  Gravesend  April 
4,  1871,  be  amended  by  adding  thereto  the  following:  i  The  commis- 
sioners of  common  lands  are  also  authorized  to  renew  any  existing  lease 
or  leases  of  common  lands  belonging  to  said  town  of  Gravesend,  upon 
terms  as  they  may  deem  most  advantageous  for  said  town.' " 

It  is  claimed  on  the  part  of  the  appellant  that  the  resolution  of  April 
2,  1878,  conferred  authority  on  the  commissioners  to  renew  leases,  with- 
out limitation  as  to  the  time  when  the  power  should  be  exercised,  and 
that  this  power  was  not  subject  to  the  restriction  contained  in  the  reso- 
lution of  April  4,  1871,  that  "  no  lot  shall  be  let  at  a  time  more  than 
one  year  prior  to  the  expiration  of  any  existing  lease  thereon." 

We  cannot  assent  to  this  construction  of  the  resolution  of  1878. 
Under  the  resolution  of  1871,  no  lease  could  be  granted  except  upon 
competitive  bidding  at  public  auction.  The  commissioners  had  no 
power  to  renew  existing  leases.  In  all  cases  the  right  to  a  lease  of  any 
town  lands,  whether  held  under  an  existing  lease  or  not,  vested  in  the 
highest  bidder  at  the  public  letting.  The  prior  lessee  acquired  no 
preference,  and  he  could  demand  a  new  lease  only  in  the  character  of 
purchaser  of  the  right  at  the  public  sale.  Unless  he  was  the  highest  bid- 
der, his  interest  terminated  with  his  existing  lease,  subject  only  to  the 
right  of  compensation  for  improvements,  as  provided  in  the  resolution. 

It  is  quite  manifest  that  under  the  resolution  of  1871  a  lessee  who 
had  made  valuable  improvements  during  his  term,  or  had  built  up  a 
valuable  business  in  connection  with  the  premises,  might  at  a  re-letting 
at  public  auction  be  placed  at  a  disadvantage.  The  town  authorities  also 
were  deprived  of  any  discretion,  and  although,  in  view  of  the  circum- 
stances, they  ini^ht  think  it  for  the  best  interest  of  the  town  to 
continue  the  existing  tenancy,  they  could  not  elect  to  do  so,  nor  could 
they  give  any  effect  to  equitable  considerations.  It  was,  we  think,  the 
object  of  the  resolution  of  1878  to  relax  the  stringent  rule  prescribed 
in  the  resolution  of  1871,  as  applied  to  common  lands  held  under  lease, 
by  taking  them  out  of  the  general  rule  requiring  a  public  letting,  per- 
mitting die  commissioners  to  renew  existing  leases  upon  such  terms  as 
might  be  agreed  upon  between  themselves  and  the  tenants  in  possession. 

Sut  the  resolution  of  1878  in  no  other  respect  interfered  with  the 
scheme  of  the  resolution  of  1871.  It  left  unaffected  the  provision  in 
the  resolution  of  1871,  that  "  no  lot  shall  be  let  at  a  time  more  than 
one  year  prior  to  the  expiration  of  any  existing  lease  thereon,  and  no  lot 
for  a  longer  period  than  ten  years." 

It  is  obvious  that  these  restrictions  were  imposed  in  view  of  the  con- 
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tingency  of  an  advance  in  the  value  of  town  property  on  Coney  Island, 
and  to  secure  to  the  town  the  greatest  practicable  rental  therefrom. 
The  amendment  of  1878  did  not  abrogate  these  restrictions.  They  in 
fact  served  a  more  important  purpose  than  before,  and  operated  as  a 
check  upon  fraudulent  and  collusive  proceedings  on  the  part  of  the 
town  commissioners.  These  restrictions,  moreover,  did  not  have  their 
origin  in  the  resolution  of  1871.  They  are  found  in  the  resolution  of 
1866,  passed  before  the  system  of  public  lettings  was  adopted,  and  the 
resolution  of  1878,  which  restored  to  the  commissioners  the  power  to 
renew  leases  which  they  possessed  under  the  resolution  of  1866,  con- 
tains no  indication  that  it  was  the  intention  to  depart  from  the  policy 
established  in  1866,  as  to  the  time  within  which  the  power  to  make 
renewals  should  be  exercised. 

The  general  rules  of  construction  sustain,  we  think,  the  construction 
put  by  the  court  below  upon  the  resolution  of  1878,  and  it  follows  that 
the  judgment  declaring  the  lease  in  question  to  be  void  must  be  affirmed. 

All  concur. 


Ellen  Tilyou  v.  Town  of  Gravesend. 
Judgment  affirmed,  with  costs,  on  opinion  in  above  case. 


MARYLAND  COURT  OF  APPEALS. 


Day  v.  Postal  Telegraph  Co. 

January  4,  1887. 

Action  —  Consolidation  —  Insolvent  Corporation  —  Contract  —  Receiver. 

It  is  error  to  consolidate  separate  bills  brought  by  different  parties  against 
the  same  defendant  when  the  objects  sought  to  be  accomplished  by  them  will 
conflict  one  with  the  other.* 

After  the  affairs  of  an  insolvent  corporation  have  been  placed  in  the  hands  of 
a  receiver  appointed  by  the  court,  nothing  can  be  done  whereby  the  status  of  the 
affairs  of  the  company  can  be  effectually  changed,  or  its  rights  in  any  way 
lessened  or  prejudiced,  without  the  sanction  of  the  court.  This  rule  applies 
without  regard  to  the  fact  whether  the  party  claims  paramount  to  or  under  the 
right  which  the  receiver  was  appointed  to  protect. 

Accordingly  held,  that  after  a  foreign  telegraph  company,  doing  business  in 
this  State,  had  been  placed  in  the  hands  of  a  receiver,  an  agreement  between  it 
and  a  local  telegraph  company,  whereby  the  insolvent  company  was  to  use  and 
possess  the  lines  and  other  property  of  the  local  company,  which  was  in  force  at 
the  time  of  the  appointment  of  the  receiver,  could  not  afterward  be  annulled, 
and  the  property  surrendered  to  the  local  company,  without  an  order  of  the 
court  authorizing  such  action. 

Appeals  from  the  circuit  court  of  Baltimore  city. 
Judges  sitting,  Alvey,  Ch.  J.,  Miller,  Irving,  Stone,  Bryan  and 
Yellott,  J  J. 

•See  26  Eng.  Rep.  249,  note;  24  Fed.  Rep.  90;  Bailey's  Trial  Prac  82,  48:  3 
Com.  L.  Rep.  694;  1  Col.  &  Cai.  188;  2  How.  Pr.  40;  id.  79;  58  id.  188;  1  Burr,  578; 
60  Tex.  555;  58  Mich.  864. 
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Francis  P.  Stevens  and  Samuel  S?wwden,  for  appellants.  J.  Wattis 
Blackstone  and  John  H.  Thomas,  for  appellees. 

Alvey,  Ch.  J.  On  the  30th  of  May,  1885,  Austin  G.  Day,  the 
appellant  on  this  appeal,  filed  in  the  circuit  court  for  Baltimore  city  a 
general  creditors'  bill  against  the  Postal  Telegraph  and  Cable  Company 
and  Postal  Telegraph  Company  of  Baltimore  city.  Both  companies 
have  been  duly  incorporated,  the  former  under  the  laws  of  the  State  of 
New  York,  and  the  latter  under  the  general  incorporation  laws  of  this 
State.  As  the  titles  indicate,  these  companies  were  incorporated  as 
telegraph  companies,  with  powers  to  construct  and  maintain  lines  of 
telegraph,  and  to  do  a  general  telegraph  business.  The  New  York 
company  was  formed  several  years  ago  ior  constructing  and  operating 
within  the  United  States,  with  its  principal  office  in  the  city  of  New 
York,  and  the  Maryland  company  was  subsequently  formed  in  1883, 
professedly  for  the  purpose  of  constructing  and  operating  telegraph 
lines  within  this  State. 

The  appellant  alleges  himself  to  be  creditor  of  the  New  York  com- 
pany to  a  considerable  amount ;  and  he  also  alleges  that  said  company 
is  hopelessly  insolvent,  and  that  its  affairs  have  been  placed  in  the  hands 
of  receivers  by  a  court  of  competent  jurisdiction  in  New  York.  And 
in  the  original  bill  filed,  the  appellant  alleged  that  the  telegraph  prop- 
erty in  Maryland,  which  was  in  the  possession  of  and  being  operated  by 
the  New  York  company,  such  as  right  of  way,  poles,  wires,  etc.,  was  in 
the  Maryland  company,  and  that  such  property  had  been  leased  by  the 
latter  company  to  the  New  York  company ;  and  that  the  New  York 
company  was  the  owner  of  all  the  instruments  and  material  used  in 
operating  the  telegraph  lines,  and  paid  all  the  operatives,  and  employees, 
and  received  and  applied  all  the  revenues  and  profits  derived  from  the 
operation  of  said  lines. 

Upon  these  and  other  allegations  contained  in  the  original  bill,  the 
appellant  prayed  for  the  appointment  of  a  receiver  of  the  property  and 
effects  of  both  companies  found  in  this  State,  and  for  an  injunction  to 
restrain  the  companies,  and  their  agents,  and  the  receivers  of  the  New 
York  court  from  interfering  with  the  property  or  receiving  and  dis- 
posing of  the  revenues  and  profits  derived  from  the  Maryland  telegraph 
lines ;  and  that  the  property  be  sold  for  the  payment  of  debts. 

But  a  few  days  alter  this  bill  was  filed,  another  bill  was  filed  in  the 
same  court,  by  A.  B.  Chandler,  in  his  character  simply  as  receiver  of 
The  Postal  Telegraph  and  Cable  Company  —  deriving  his  appointment 
and  authority  from  the  supreme  court  of  New  York  —  against  that 
company  as  defendant.  In  this  bill  it  is  charged,  upon  the  oath  of  the 
plaintiff,  that  the  defendant  company,  in  accordance  with  the  purpose 
of  its  organization,  constructed  lines  of  telegraph  within  the  States  of 
New  York,  Illinois,  Ohio,  Missouri,  and  the  District  of  Columbia,  and 
caused  corporations  to  be  organized  within  the  States  of  New  Jersey, 
Pennsylvania,  Indiana  and  Maryland,  under  the  laws  of  those  States, 
for  the  purpose  of  constructing  and  operating  lines  of  telegraph  therein. 
That  the  corporations  organized  under  the  laws  of  the  last-named  States 
constructed  and  acquired  lines  of  telegraph  in  those  States  respectively, 
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which  lines  were  connected  with  and  made  part  of  the  general  tele- 
graph system  of  the  defendant  company.  That  such  corporations  so 
organized  in  the  States  named  are  controlled  by  the  defendant  com- 
pany, and  that  the  stock  therein  is  held  almost  entirely  by  the  defend- 
ant company,  or  in  its  interest.  That  the  lines  of  telegraph  constructed 
by  the  defendant  company,  and  those  acquired  or  constructed  by  the  cor- 
porations organized  as  stated,  are  operated  together  and  comprise  the 
telegraph  system  of  the  defendant  company.  The  bill  then  charges 
that  this  company  is  largely  indebted  and  is  utterly  insolvent,  and  that 
the  value  of  its  property  largely  depends  upon  its  being  kept  together 
and  intact,  so  as  to  be  operated  as  an  entire  system  under  one  manage- 
ment. It  then  prays  that  the  receivership  created  by  the  appointment 
of  the  supreme  court  of  New  York  be  extended  over  the  property 
within  the  jurisdiction  of  this  State ;  and  that  an  injunction  be  issued 
to  restrain  all  persons  from  interfering  with  the  property  and  effects  of 
the  defendant  company. 

A  short  time  after  this  bill  was  filed,  that  is  to  say,  on  the  17th  of 
June,  1885,  and  before  answer  was  filed,  the  court  below,  by  order, 
consolidated  the  cases  made  by  the  two  bills  to  which  we  have  referred, 
and  directed  that  such  cases  be  proceeded  in  as  one  case. 

It  thereupon  rescinded  previous  orders  passed  upon  the  bills  separately, 
and  appointed  the  Hon.  Geo.  W.  Dobbin,  Samuel  Snowden  and  Samuel 
D.  Spngff,  receivers,  with  power  and  authority  to  take  charge  and  pos- 
session oi  all  the  property  and  effects  of  both  companies,  and  to  collect 
all  debts,  revenue,  etc. 

In  passing  it  is  proper  to  observe  that  there  was  error  in  consolidating 
the  bill  filed  by  the  receiver  with  that  filed  by  the  appellant,  and  thus 
making  one  case  of  bills  that  sought  to  accomplish  objects  that  would 
conflict  the  one  with  the  other.  Moreover  the  receiver  appointed  by 
the  court  of  New  York  had  no  extra-territorial  power  to  institute  pro- 
ceedings in  the  courts  of  this  State,  in  regard  to  the  property  not  sub- 
ject to  the  jurisdiction  of  the  court  from  which  he  received  his  appoint- 
ment. His  functions  and  powers  for  purposes  of  litigation  are  held  to 
be  limited  to  the  courts  of  the  State  within  which  he  was  appointed, 
and  the  principles  of  comity  between  the  States  do  not  apply  to  a  case 
like  the  present.  JSartiett  v.  Wilbur,  53  Md.  485 ;  Booth  v.  Clark,  17 
How.  322,  338 ;  High  Rec,  §  239.  Whatever  exceptions  may  exist  in 
certain  cases  to  the  general  rule,  it  is  clear  that  a  case  like  the  present 
does  not  fall  within  any  of  them,  for  here,  to  entertain  tho  bill  of  the 
receiver,  and  grant  the  relief  prayed  by  it,  would  likely,  if  not  certainly, 
interfere  with  the  exercise  of  the  jurisdiction  of  the  court  previously 
invoked,  in  regard  to  the  same  subject-matter.  The  bill  bv  the  receiver, 
therefore,  should  have  been  dismissed,  or  if  not  dismissed,  should  have 
been  simply  retained  by  the  court  to  await  the  final  determination  of 
the  rights  of  the  parties  under  the  prior  suit  instituted  by  the  appel- 
lant, for  the  benefit  of  all  the  creditors  of  the  foreign  insolvent  corpo- 
ration. 

After  the  order  of  consolidation  and  the  appointment  of  receivers, 
as  just  stated,  upon  the  coming  in  of  the  answer  of  the  Postal  Telegraph 
Company  of  Baltimore  city,  the  court,  by  its  order  of  23d  of  Septem- 
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ber,  1885,  dissolved  the  injunction  and  discharged  the  receivers  as  to 
that  company,  but  continued  the  receivers  as  to  the  New  York  com- 
pany ;  and  they  continued  to  hold  possession  of  all  the  property  that 
had  come  into  their  hands  as  property  belonging  to  the  New  x  ork  com- 
pany, or  which  was  liable  for  its  debts.  The  appellant  then  obtained 
leave  to  amend  his  bill ;  and  in  the  amended  bill  filed  by  him,  after 
stating  the  substance  of  his  original  bill  and  the  proceedings  thereon, 
he  proceeds  to  charge  that  since  the  filing  of  his  original  bill  he  has 
discovered,  and  so  charges,  that  the  title  to  the  property  mentioned  in 
the  proceedings  were  not  vested  in  the  Postal  Telegraph  Company  of 
Baltimore  city,  and,  therefore,  it  was  not  leased  by  it  to  the  Postal 
Telegraph  ancl  Cable  Company,  as  charged  by  mistake  in  his  original 
bill ;  but  that  said  property,  consisting  of  all  the  right  of  way,  tele- 
graph poles  and  wires,  and  all  the  instruments,  etc.,  in  this  State,  which 
were  or  had  been  in  possession  of  the  Postal  Telegraph  and  Cable  Com- 
pany, belongs  to  ana  is  the  sole  property  of  that  company,  and,  there- 
fore, subject  to  the  possession  and  control  of  the  receivers  previously 
appointed.  That  the  Postal  Telegraph  and  Cable  Company  furnished 
the  money  to  pay  for  all  of  said  property,  and  the  same  was  in  fact 

¥iid  for  by  it ;  that  no  part  of  the  money  was  furnished  by  the  Postal 
elegraph  Company  of  Baltimore  city ;  and  that  even  if  any  title  to 
any  part  of  said  property  ever  did  vest  in  that  company,  it  has  no  ben- 
eficial interest  therein,  but  holds  the  same  for  the  Postal  Telegraph  and 
Cable  Company.  He  then  charges  that  the  value  of  the  property  is 
about  $75,000.  He  also  charges  that  the  Postal  Telegraph  and  Cable 
Company  has  always  had  all  of  said  property  in  its  possession,  until  the 
appointment  of  the  receivers,  and  has  had  the  complete  management 
and  control  thereof.  He  charges,  moreover,  that  the  Postal  Telegraph 
Company  of  Baltimore  has  no  property  of  its  own ;  but  that  since  the 
insolvency  of  the  New  York  company,  the  Postal  Telegraph  Company 
of  Baltimore  city  has  attempted  to  reorganize  with  a  view  of  setting  up 
a  claim  of  ownership  to  the  property  now  in  the  hands  of  the  receivers. 
He  then  prays  an  injunction  against  the  Maryland  company  to  restrain 
it  from  interfering  with  or  making  claim  to  the  property. 

The  Postal  Telegraph  Company  of  Baltimore  city,  by  ite  answer 
filed  on  the  13th  of  October,  1885,  to  the  amended  bill,  denies  by  sim- 
ple negation  the  several  allegations  which  we  have  recited  from  the 
amended  bill,  and  then  states  its  claim  to  the  property,  thus :  "  That  the 
legal  title  to,  and  beneficial  interest  in,  the  aforesaid  property,  consist- 
ing of  all  the  telegraph  wires  and  poles,  and  the  right  of  way  for  the 
same  in  Maryland,  and  claimed  by  the  plain  tiff  to  be  the  property  of 
the  Postal  Telegraph  and  Cable  Company,  is  in  this  respondent,  as  an 
independent  corporation  of  Marylaud.  That  as  its  own  funds  were 
insufficient  for  the  building  and  constructing  of  its  lines,  or  the  comple- 
tion of  the  construction  thereof,  it  paid  for  tne  same  by  issuing  its  obli- 
gentians  therefor.  That  said  lines  and  property  have  only  been  in  the 
possession  of  the  Postal  Telegraph  and  Cable  Company  ior  use  under 
an  agreement,  whereby  that  company  undertook  to  operate  the  same 
as  part  of  its  telegraphic  system,  without  loss  to  the  respondent  or 
injury  to  its  property,  and  to  lease  the  necessary  offices,  employ  and  pay 
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the  necessary  operators  and  workmen,  and  furnish  the  necessary  instru- 
ments, blanks  and  office  furniture,  etc.,  necessary  for  the  purpose.  That 
said  agreement  was  terminable  at  the  pleasure  of  either  party,  and  that 
the  same  has  been  recently  terminated"  It  also  denies  u that  there 
has  been  any  attempt  to  reorganize  the  company,  and  avers  that  from 
the  date  of  its  incorporation  it  has  been  exfercising  its  legal  powers 
under  its  charter ; "  and, "  that  the  claim  made  is  but  the  assertion  of  its 
legal  and  equitable  right  to  the  possession  of  its  own  property,  now 
held  by  the  receivers  in  these  proceedings."  It,  therefore,  prayed  that 
the  receivers  be  ordered  to  deliver  up  the  property  held  by  them. 

We  have  thus  stated  fully,  and  at  much  greater  length  than  is  ordi- 
narily done  in  an  opinion,  the  opposing  allegations  of  the  parties,  in 
order  that  the  precise  nature  and  extent  of  their  respective  claims  and 
pretensions  may  be  made  apparent,  in  the  very  involved  condition  of 
the  proceedings.  It  does  not  appear  from  the  record,  whether  the 
New  York  company  ever  answered  either  the  original  or  amended  bill, 
and  we  infer  from  the  proceedings  that  it  never  appeared  in  the  cause 
as  defendant.  There  is  nothing,  therefore,  to  snow  the  position  or 
claim  of  that  company  with  respect  to  the  property  in  question,  except 
the  allegations  of  the  bill  filed  by  the  New  York  receiver. 

There  was  a  large  mass  of  proof  produced,  at  the  various  stages  of 
the  proceedings,  and  by  the  final  decree  of  the  court  below  both  the 
original  and  amended  bills  were  dismissed  as  against  The  Postal  Tele- 
graph Company,  of  Baltimore  city,  and  the  property  was  ordered  to  be 
delivered  up  to  that  company,  or  its  agent.  It  is  from  that  decree 
that  these  appeals  have  been  taken. 

Much  of  the  proof  is  far  from  being  satisfactory ;  but  there  are  some 
facts  disclosed  in  the  record  about  which  there  can  be  no  serious  con- 
troversy. That  the  Postal  Telegraph  Company  of  Baltimore  city  was 
formed  at  the  instance  and  by  the  procurement  of  the  Postal  Telegraph 
and  Cable  Company  admits  of  no  doubt.  And  it  is  equally  free  of  doubt 
that  the  Maryland  company  was  formed  for  the  purpose,  and  with 
that  distinct  understanding  on  the  part  of  those  engagea  in  its  organi- 
zation of  acting  as  a  mere  auxiliary  organization  to  the  New  Yorkcom- 
{>any.  Indeed,  Armstrong,  who,  from  the  organization  of  the  Mary- 
ana  company  to  the  time  of  the  decree  appealed  from,  was  its  presi- 
dent, states  in  his  testimony  that  in  the  organization  he  acted  for 
the  New  York  company.  He  says :  "  I  was  in  the  employ  of  the 
construction  department  of  the  Postal  Telegraph  and  Cable  Company, 
and  it  was  during  that  employment  that  I  organized  this — the  Mary- 
land  — company.  I  was  paid  for  my  services  by  the  Postal  Telegraph 
and  Cable  Company ."  Mr.  Cummings,  who  was  one  of  the  organizers 
and  directors  of  the  Maryland  company,  was  at  the  time  vice-president 
and  general  manager  of  the  New  York  company.  And  it  is  proved 
beyond  doubt  that  all  the  money  for  the  construction  of  the  telegraph 
lines  in  Maryland,  including  payments  for  the  right  of  way,  if  any  waa 
in  fact  paid  for  right  of  way,  was  furnished  by  the  New  York  com- 
pany, and  the  construction  of  the  lines  was  under  the  direction  and 
supervision  of  the  agents  of  that  company.  Indeed,  the  certificate  of 
incorporation  of  the  Maryland  company  bears  intrinsic  evidence  of  the 
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fact  that  the  company  was  not  designed  to  have  stock  with  which  to 
raise  capital  for  the  construction  of  telegraph  lines  or  acquire  other 
property.  The  capital  stock  was  merely  nominal,  being  $500  only. 
This  capital  stock  was  divided  into  five  shares  of  $100  each;  and 
of  the  five  directors  named  in  the  certificate,  the  three  resident 
directors  were  each  furnished  by  the  New  York  company,  according  to 
their  testimony,  with  the  $100  to  pay  his  subscription.  This  was  simply 
to  capacitate  the  parties  to  act  as  directors.  It  would  appear  that  the 
two  New  York  directors  paid  nothing  for  the  stock  that  was  allotted 
to  them. 

After  the  organization  of  the  local  company  the  resident  directors 
took  little  or  no  interest  in  the  management  of  its  affairs,  and  attached 
no  interest  to  the  stock  held  in  it ;  but  left  every  thingto  the  control 
and  management  of  the  agents  appointed  by  the  New  i  ork  company. 
It  appears  that  the  telegraph  lines  in  Maryland  were  constructed  at  a 
cost  of  about  $75,000 ;  but  it  does  not  appear  that  there  was  any  nego- 
tiation for  this  large  sum  with  which  to  construct  telegraph  lines,  nor 
is  there  any  evidence  furnished  by  the  proceedings  of  the  local  com- 
pany to  show  that  the  lines  of  telegraph  were  constructed  on  account 
of  that  company.  On  the  contrary,  the  evidence  points  conclusively  to 
the  fact  that  the  telegraph  lines,  with  every  thingappurtenant  thereto, 
were  constructed  for  ana  on  account  of  the  New  York  company  exclu- 
sively. And  the  subsequent  user  and  management  of  the  property 
consist  with  no  other  supposition.  From  the  time  of  the  construction 
of  the  lines  to  the  time  of  their  going  into  the  hands  of  the  receivers 
they  were  in  the  fall  and  complete  possession  of  the  New  York  company ; 
and  it  does  not  appear  that  that  company  ever  kept  any  account  with 
the  Maryland  company  for  money  expended  for,  or  for  money  advanced 
to  it ;  but  received  ana  appropriated  all  the  revenues  derived  from  the 
operation  of  the  lines  in  this  State  as  from  its  own  property.  It  would 
seem,  from  the  facts  of  the  case,  that  it  was  not  until  this  latter  company 
became  embarrassed,  indeed  hopelessly  insolvent,  that  an  arrangement 
was  made  whereby  the  telegraph  property  in  Maryland  should  be  turned 
over  to  the  Maryland  company.  This,  ot  course,  if  legally  done,  would 
have  the  operation  of  withdrawing  the  telegraph  property  from  the 
reach  of  the  creditors  of  the  insolvent  foreign  corporation,  unless  the 
Maryland  company  can  be  made  to  pay  and  reimburse  the  New  York 
company  all  tne  money  expended  in  the  acquisition  of  the  property  in 
question. 

The  contention  of  the  Maryland  company  is  that  the  telegraph  lines, 
while  in  fact  constructed  by  the  New  York  company,  were  constructed 
and  used  under  an  agreement,  whereby  the  New  York  company  under- 
took to  operate  the  lines,  as  part  of  its  system  of  telegraph,  without 
loss  or  injury  to  the  property,  and  that  such  agreement  was  terminable 
at  the  pleasure  of  either  party,  and  that  the  same  has  been  terminated 
since  the  property  was  placed  in  the  hands  of  the  receivers,  and  but 
recently  before  the  case  was  decided  by  the  court  below. 

But  by  what  authority  that  agreement  was  made,  or  when  made, 
except  that  it  is  said  to  liave  been  made  between  Armstrong  and  Cum- 
mins, both  of  whom  were  officers  in  the  Maryland  company,  is  not  dis- 
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closed  ;  nor  have  we  any  thing  more  than  the  bare  statement  that  there 
was  such  an  agreement.  There  is  nothing  produced  to  evidence  the 
action  of  the  board  of  directors  of  either  company,  in  regard  to  such 
contract;  and  that  a  matter  of  such  importance  should  have  been 
dealt  with  so  loosely  is  almost  beyond  the  bounds  of  credence.  That 
the  New  York  company  should  have  expended  $75,000  in  the  construc- 
tion of  telegraph  lines  as  a  part  of  its  own  system,  for  a  corporation 
only  in  name,  without  any  capital,  and  wholly  irresponsible,  ana  agreed 
to  hold  and  use  those  lines  simply  at  the  will  and  pleasure  of  such 
irresponsible  corporation,  and  that  too  without  any  well-authenticated 
contract,  by  which  it  could  be  secured,  is,  if  true,  one  of  those  remark- 
able transactions,  fortunately,  that  seldom  occur  among  business  men. 
It  is  alleged  in  the  answer  that  the  agreement  for  operation  of  the 
lines  was  to  subsist  until  terminated  at  the  election  of  either  party ; 
but  Armstrong  in  his  testimony,  states  that  it  was  to  subsist  "  until  such 
time  as  the  parties  should  elect  to  terminate  it."  Indeed,  there  is 
nothing  definite  in  regard  to  it ;  and  a  party  who  sets  up  an  agreement 
in  an  affair  of  such  large  consequence  should  be,  and  is  required  to 
establish,  by  clear  and  definite  proof,  not  only  the  authority  for  making 
the  agreement,  but  its  specific  terms  and  conditions. 

But  it  is  said  that  tne  Maryland  company  issued  its  obligations  for 
the  money  expended  by  the  New  York  company  in  the  construction  of 
the  lines  of  telegraph  in  Maryland.  It  is  true,  Armstrong,  the  president 
of  the  Maryland  corporation,  does  say,  that  that  company  gave  to  the 
New  York  company  its  obligations  for  the  payment  of  the  money 
expended.  He  seems,  however,  to  be  studious  to  withhold  all  informa- 
tion in  regard  to  the  circumstances  under  which  the  obligations  were 
issued  —  when  issued,  and  to  whom  delivered,  and  the  nature  and 
amount  of  such  obligations.  Whether  they  were  issued  by  the  authority 
of  the  company,  in  such  form  as  to  bind  it,  and  whether  before  or  after 
the  affairs  of  the  New  York  company  were  placed  in  the  hands  of 
receivers,  there  is  not  the  slightest  evidence  to  show.  All  that  he  says 
is,  that  such  obligations  were  issued,  he  thinks  early  in  the  spring  of 
1885 ;  "  I  cannot,"  he  says,  "  be  more  explicit,  in  what  way.  This 
important  transaction  occurred,  if  at  all,  according  to  the  testimony  of 
this  witness,  only  a  few  months  before  he  was  examined,  and  yet  he 
seems  to  know  but  little  about  it,  notwithstanding  he  was  president  of 
the  company,  and  should  have  had  full  knowledge  upon  the  subject. 
There  ought  to  have  been,  certainly,  no  difficulty  m  the  proof  of  such 
a  transaction  as  that  spoken  of  bythe  witness ;  but  there  does  not  seem 
to  be  the  slightest  entry  or  written  memorandum  to  be  found  in  regard 
to  it  The  witness  says  he  has  not  the  books  of  the  company  in  his 
possession,  and  he  does  not  know  where  they  can  be  found.  Indeed, 
from  the  evidence  in  the  case,  it  is  even  doubtful  whether  any  regular 
books  of  the  affairs  of  the  company  were  ever  kept.  From  evidence 
so  indefinite,  no  certain  or  reliable  conclusion  can  be  drawn. 

Bat  whatever  may  have  been  the  purposes  and  designs  of  the  parties 
professing  to  represent  these  companies  in  the  transactions  between 
them,  it  is  very  clear,  upon  most  unquestionable  authority,  that  after 
the  affairs  of  tne  New  York  company  had  been  placed  in  the  hands  of 
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receivers  by  the  supreme  court  of  New  York,  which  was  on  the  3d  of 
May,  1885,  and  eo  after  receivers  had  been  appointed  by  the  court  in 
this  State,  nothing  could  be  done  whereby  the  status  of  the  affairs  of 
that  company  could  be  effectually  changed,  or  its  rights  in  any  way 
lessened  or  prejudiced,  without  the  sanction  of  the  court  having  juris- 
diction of  tine  subject-matter.  Any  person  relying  upon  such  transac- 
tions for  his  protection  must  show  that  what  was  done  was  done  with 
the  sanction  of  the  court.  The  receiver  16  but  the  officer  or  agent  of 
the  court  from  which  he  derives  his  appointment,  and  his  possession  is 
exclusively  the  possession  x>f  the  court ;  the  property  being  regarded  as 
in  the  custody  of  the  law,  in  gremio  legis,  for  the  benefit  of  whoever 
may  be  ultimately  determined  to  be  entitled  to  its  possession.  High 
Rec.,  §§  134,  139.  And  this  strict  rule  forbidding  the  interference  of 
a  third  party  with  the  possession  of  the  receiver,  without  leave  of  the 
court,  applies  without  regard  to  the  fact  whether  such  party  claims  para- 
mount to  or  under  the  right  which  the  receiver  was  appointed  to  pro- 
tect.   High  Rec,  §  139 ;  Evek/n  v.  Lewis,  3  Hare,  472. 

In  the  case  of  De  Winton  v.  Mayor  of  Brecon,  28  Beav.  200,  Lord 
Romilly,  M.  R.,  in  speaking  upon  this  subject,  said :  u  I  apprehend 
this  is  clear,  that  the  court  never  allows  any  person  to  interfere,  either 
with  money  or  property  in  the  hands  of  its  receiver,  without  its  leave ; 
whether  it  is  done  by  the  consent  or  submission  of  the  receiver,  or  by 
the  compulsory  process  against  him.  The  court  is  obliged  to  keep  a 
strict  hand  over  property  in  the  hands  of  a  receiver,  or  which  by  virtue 
of  the  order  of  the  court  may  come  into  his  hands,  in  order  to  preserve 
entire  jurisdiction  over  the  whole  matter,  and  to  do  that  which  is  just 
in  the  cause  between  the  parties.9' 

When,  therefore,  on  the  25th  of  September,  1885,  the  board  of  direc- 
tors of  the  Maryland  company,  by  resolutions,  and  the  New  York 
receivers,  by  letter  dated  the  26th  of  September,  1885,  undertook  to 
terminate  or  annul  what  was  alleged  to  be  the  agreement  for  operating 
the  telegraph  lines  in  Maryland,  and  to  surrender  all  the  property  to 
the  Maryland  corporation,  that  property  was  all  in  the  hands  of  the 
Maryland  receivers,  and,  therefore,  in  the  possession  and  under  the  con- 
trol of  the  court.  The  receivers  appointed  by  the  court  in  New  York 
had  no  extra-territorial  power  over  the  property  in  this  State,  and,  there- 
fore, had  no  power  to  surrender  the  property  situated  here  to  the  Mary- 
land company.  Ajid  the  latter  company,  being  a  partv  to  this  suit  and 
engaged  in  contesting  the  right  to  the  property,  coula  in  no  effectual 
wa7>  by  contract  or  agreement  with  the  foreign  receivers,  acquire  any 
right  to  the  possession  of  the  property,  as  against  the  Maryland  receiv- 
ers. The  property,  therefore,  must  be  taken  to  stand  now,  notwith- 
standing the  Attempt  to  change  the  relation  of  the  parties  to  it,  as  it 
stood  at  the  time  of  filing  the  bill  by  the  appellant.  WiswaU  v.  Samp- 
son, 14  How.  66 ;  Barton  v.  Barbour,  104  U.  S.  120.  And  as  at  that 
time  the  New  York  company  was  in  the  full  and  complete  possession 
of  all  the  property  in  question,  using  and  treating  it  as  its  own,  that 
property  still  remains  subject  to  the  same  rights  as  then  existed,  unaf- 
fected by  any  thing  that  has  since  occurred. 

It  has  been  argued  for  the  appellee  that  to  allow  corporations  to  be 
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organized  under  our  general  incorporation  law,  to  become  mere  auxili- 
ary organizations  and  agencies  for  foreign  corporations  that  may  desire 
to  do  business  in  the  State,  would  contravene  the  policy  and  objects  of 
our  law.  But  in  this  we  do  not  concur.  We  know  01  no  policy  of  the 
State,  provided  every  thing  be  fair,  that  would  be  contravened.  The 
general  incorporation  law  provides  that  foreign  corporations,  and  espec- 
ially telegrapn  companies,  may  do  business  within  the  State ;  and,  of 
course,  they  are  allowed  to  acquire  and  hold  the  necessary  property  in 
the  State  to  enable  them  to  prosecute  and  conduct  tnen%  business. 
Whether  they  hold  their  property  in  their  own  names,  or  that  of  an 
auxiliary  local  corporation  organized  for  the  purpose,  is  a  matter  of 
convenience  or  policy  that  the  corporations  determine  for  themselves. 
It  is  clearly  not  a  matter  that  can  be  availed  of  as  a  defense  in  a  case 
like  the  present. 

Without  further  notice  of  the  grounds  of  defense  urged  in  the  argu- 
ment, this  court,  in  view  of  all  the  facts  disclosed  by  the  record,  enter- 
tain no  doubt  as  to  the  equity  and  right  of  the  matter.  The  New  York 
corporation  being  hopelessly  insolvent,  it  is  the  right  of  its  creditors  to 
avail  themselves  of  any  assets  that  may  be  found  within  the  jurisdiction 
of  this  State,  and  a  court  of  equity  will,  regardless  of  any  mere  forms 
or  covers,  exercise  its  powers  ior  protecting  and  making  available  snch 
assets  for  the  benefit  of  creditors.  The  property  in  question  was  con- 
structed with  the  means  and  for  the  use  of  the  Postal  Telegraph  and 
Cable  Company,  and  the  Postal  Telegraph  Company  of  Baltimore  city 
has  no  real  and  substantial  interest  in  it  as  owner.  The  property,  there- 
fore, should  be  devoted  to  the  payment  of  the  debts  of  its  real  owner, 
the  New  York  corporation,  ana  to  that  end,  the  property  should  be  sold 
by  the  receivers,  if  there  should  be  a  surplus  of  the  proceeds  of  sale 
after  the  payment  of  such  debts  as  may  oe  established,  that  surplus 
may  be  paid  over  to  the  New  York  receivers,  upon  exhibition  of  due 
authority  to  receive  it.  We  shall,  therefore,  reverse  the  decree  of  the 
court  below,  and  remand  the  cause  that  a  decree  may  by  passed  in 
accordance  with  this  opinion. 

The  appeal  taken  from  the  order  of  the  2d  of  February,  1886,  dis- 
missing the  petition  filed  by  the  receivers,  must  be  dismissed.  No  snch 
matter  is  decided  by  the  order  as  will  entitle  either  the  plaintiff  in  the 
cause  or  the  receivers  to  appeal  to  this  court.    High  Kec.,  §  174. 

Decree  reversed  and  cause  remanded,  and  appeal  of  plaintiff  and 
receivers  dismissed. 


Second  National  Bank  op  Baltimore  v.  Willing. 

January  4,  1887. 

Insolvency  —  Partnership — Affidavit. 

Where  an  application  is  made  for  the  benefit  of  the  insolvent  law  In  behalf  of 
a  partnership,  the  affidavits  should  be  made  and  the  interrogatories  answered  by 
all  the  members  of  the  firm. 

Proceedings  in  insolvency  on  behalf  of  a  firm,  upon  the  application  of  only  one 
of  its  members,  are  ineffectual  to  bind  the  firm  property.  This  is  so  notwith- 
standing the  other  partner  has  absconded. 

Appeal  from  the  circuit  court  for  Wicomico  county.    Insolvency. 
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IPArcy  Paul  and  I.  Nevett  Steele,  for  appellant.  E.  Stanley  Toad- 
wine  and  John  H.  Handy,  for  appellee. 

Bbtaut,  J.  A  petition  for  the  benefit  of  the  insolvent  laws  was  filed 
in  the  circuit  court  for  Wicomico  county  in  the  names  of  John  W.  Will- 
ing and  James  R.  Willing,  as  partners  under  the  style  of  John  W. 
Willing  &  Company.  It  was  filed  on  the  authority  of  John  W.  Will- 
ing alone  who  claimed  the  right  to  use  the  firm  name  for  the  purpose 
under  the  circumstances  which  will  be  stated.  The  Second  National 
Bank  of  Baltimore,  alleging  that  it  was  a  creditor  of  the  partnership, 
filed  a  petition  to  quash  the  proceeding.  We  will  state  tne  question 
decided  by  the  learned  court  in  the  words  in  which  it  has  been  certified 
to  us.  "  The  sole  question  raised,  considered  and  decided  was  whether, 
where  one  of  the  partners  has  absconded  from  the  State,  the  remaining 
palrtner  can,  in  the  name  of  the  firm,  apply  for  the  benefit  of  the  insol- 
vent law  of  the  State,  or,  in  other  words,  whether  such  proceeding  in 
such  case  is  within  the  provision  of  the  statute.  In  overruling  the 
motion  to  quash  it  was  decided  that  the  proceeding  is  authorized  by  the 
statute. 

By  the  act  of  1884,  chapter  295,  the  provisions  of  the  insolvent  laws 
were  for  the  first  time  extended  to  partnerships.  Previously  to  that 
act  joint  proceedings  by  or  against  two  or  more  persons  could  not  be 
entertained.  Each  person  was  required  to  make  application  solely  in 
his  own  behalf ;  and  an  adverse  proceeding  coula  not  be  directed 
against  more  than  one  individual.  The  act  just  mentioned  authorizes 
proceedings  by  or  against  partnerships,  and  assimilates  them  as  nearly 
as  practicable  to  those  commenced  and  conducted  by  or  against  one 
person  alone.  By  the  express  terms  of  the  act,  as  a  consequence  of  a 
petition  by  a  partnership,  all  its  joint  stock  and  property,  and  all  the 
separate  estate  of  each  of  the  partners  —  with  tne  exception  of  the 
exempted  propertv  —  is  vested  in  the  trustee  in  insolvency.  It  may 
be  assumed  that  the  petition  must  be  filed  in  the  names  of  the  partners 
because  a  proceeding  in  the  firm  name  alone —  without  the  individuals 
who  compose  it  —  is  something  unknown  in  the  law.  The  object  of 
the  act  was  to  enable  the  persons  who  compose  a  partnership  to  settle 
in  one  proceeding  the  questions  relating  to  all  their  indebtedness,  both 
separate  and  joint ;  ana  thus  to  avoid  tne  inconvenience  and  expense  of 
several  proceedings,  as  had  been  previously  necessary.  There  is  nothing 
in  the  act  to  indicate  that  the  powers  of  partners  were  to  be  altered  or 
enlarged.  Its  whole  scope  and  purpose  relate  to  the  means  by  which 
they  may  be  relieved  of  their  indebtedness.  Its  object  was  to  expedite 
this  result  by  enabling  them  to  accomplish  by  a  single  petition  that 
which  formerly  required  a  separate  petition  for  each  partner.  What 
one  partner  acting  alone  could  rightfully  do  before  this  act,  he  could  do 
after  its  passage;  nothing  more,  nothing  less.  Partners,  when  not 
restrained  by  stipulations  with  each  other,  have  an  equal  and  general 
power  over  all  the  joint  stock  and  property  for  all  purposes  within  the 
scope  of  the  partnership  business.  It  is  not  necessary  now  to  discuss 
the  limitations  which  have  sometimes  been  supposed  to  exist  respecting 
the  power  of  one  partner,  without  the  co-operation  of  his  fellows,  to 
make  a  voluntary  assignment  of  all  the  joint  property  for  the  payment 
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of  creditors.     Our  opinion  on  the  question  will  be  given,  when  it  is 
necessary  to  decide  it. 

For  the  purposes  of  this  inquiry,  it  may  be  conceded  that  each  part- 
ner has  the  absolute  and  uncontrolled  power  of  disposition  over  every 
thing  belonging  to  the  firm.  It  has,  nowever,  never  been  held  that 
this  power  extends  to  the  separate  and  individual  property  of  the 
other  members  of  the  partnership.  What  has  been  contributed  to  the 
joint  stock  has  been  placed  under  the  joint  control,  and  one  partner  has 
the  implied  authority  of  the  others  to  deal  with  it  in  the  joint  name; 
but  property  which  has  not  been  so  contributed  remains  in  the  private 
and  separate  ownership  of  the  partner,  and  is  as  much  beyond  the 
power  of  alienation  by  a  copartner,  as  a  stranger's  would  be  under 
similar  circumstances.  Now  the  petition. in  this  case  by  John  W. 
Willing,  in  the  partnership  name  —  if  allowed  —  works  a  transfer  to  a 
trustee  of  all  the  separate  property  of  James  R.  Willing,  as  well  as  of 
all  his  interest  in  the  joint  effects.  It  is  simply  and  absolutely  a  con- 
veyance by  one  man  of  the  property  of  another.  Before  we  can 
attribute  to  the  legislature  the  intention  to  confer  such  an  extraordinary 
power,  we  must  find  it  clearly  set  forth  in  the  statute.  If  the  power 
exists,  it  must  be  found  in  the  law,  and  it  ought  to  be  declared  in  no 
uncertain  phrase.  Let  us  examine  its  provisions.  It  is  necessary  that 
the  petition  should  be  filed  in  the  name  of  all  the  partners,  and  it  is,  in 
effect,  a  surrender  of  all  the  property  in  which  they  are  jointly  inter- 
ested, and  also  of  all  which  each  of  them  has  in  his  separate  right. 
Now  the  act  nowhere  says  that  one  of  two  partners  can  compel  the 
other  to  make  this  surrender  of  property  in  which  the  latter  alone  is 
interested  ;  nor  does  it  say  that  ne  can  make  it  for  him  without  con- 
sulting him.  They  are,  however,  required  to  proceed  in  the  manner 
directed  where  one  person  alone  files  a  petition  for  his  own  individual 
benefit.  A  person  applying  alone  would  be  obliged  to  exhibit  under 
oath  a  schedule  of  his  property,  and  a  list  of  the  debts  due  from  and 
owing  to  him ;  and  also  to  swear  that  he  would  deliver  up  and  convey 
to  such  trustee,  as  might  be  appointed  for  the  benefit  of  his  creditors, 
all  his  property  of  every  description  —  with  the  exception  of  the  legal 
exemptions  —  and  also  that  he  had  not  sold  or  disposed  of  any  part  of 
his  property  with  the  intention  of  delaying  or  defrauding  any  of  his 
creditors,  or  of  securing  any  benefit  to  himself.  Moreover,  he  would 
be  required  to  attend  a  meeting  of  the  creditors,  and  to  answer  under 
oath  any  interrogatories  proposed  by  any  of  the  creditors  touching  his 

Eroperty,  and  the  disposition  of  it,  the  judgments  and  suits  against 
im,  and  any  matter  relating  to  his  business.  It  may  be  asked,  how 
can  one  partner  take  in  behalf  of  the  other  the  oath  required  of  him? 
The  creditors  are  entitled  to  the  purgation  of  the  conscience  of  the 
person  who  alone  has  perfect  knowledge  of  the  subject.  It  would,  in 
most  instances,  be  ineffectual  to  ask  one  person  about  the  private  busi- 
ness and  affairs  of  another.  It  would  never  be  the  case  that  he  could 
swear  of  his  own  knowledge  that  another  had  not  sold  any  part  of  his 
property  with  an  unlawful  intent.  And  how  could  he  swear  that 
another  would  deliver  up  all  his  property  to  a  trustee  ?  and  how  could 
he  swear  to  the  accuracy  of  a  schedule  of  another  man's  property,  or 
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of  a  list  of  debts  dne  from  and  owing  to  him  ?  The  law  usually 
requires  the  best  evidence  which  is  attainable.  It  is  a  salutary  and 
just  role.  There  is  nothing  in  the  statute  to  show  that  the  creditors 
should  not  have  the  right  of  receiving  information  about  their  debtors' 
concerns  from  the  person  best  able  to  give  it ;  that  is  from  the  debtor 
himself.  These  reasons  lead  us  to  think  that  the  affidavits  should  be 
made,  and  the  interrogatories  answered,  by  all  the  partners,  where  an 
application  is  made  for  the  benefit  of  the  insolvent  law  in  behalf  of  the 
partnership.  Every  feature  of  the  statute  shows  that  the  petition  by 
the  debtor  is  filed  in  the  exercise  of  a  privilege  conferred  upon  him. 
It  is  essentially  voluntary.  He  may  acceptor  decline  it  at  his  pleasure. 
The  right  extended  to  a  partnership  is  the  same  as  that  which  belongs 
to  an  individual.  If  Jhe  partners  agree  to  do  so,  they  may  bring  all 
their  property,  joint  and  separate,  into  the  insolvent  court  for  distribu- 
tion ;  but  we  do  not  find  any  warrant  in  the  law  for  the  doctrine  that 
one  of  them  can  deal  in  this  way  with  the  property  of  the  other.  We 
must  reverse  the  order  of  the  circuit  court,  and  quash  the  proceedings 
in  insolvency. 
Order  reversed,  with  costs,  and  proceedings  quashed. 


Chesapeake  and  Potomac  Telephone  Co.  v.  Baltimore  and  Ohio 

Telegraph  Co. 

January  5,  1887. 

Corporation— Telegraph  and  Telephone  Companies  —  Unlawful  Discrimi- 
nation —  Mandamus. 

The  word  ' *  telegraph,"  as  used  in  the  general  incorporation  law  providing  for 
the  incorporation  of  telegraph  companies — Act  of  1868,  chap.  471 — applies  to 
any  apparatus  and  adjustment  of  instruments  for  transmitting  messages  by  means 
of  electric  currents,  and  embraces  the  telephone. 

A  telephone  company  doing  a  general  business  in  one  of  the  cities  of  this  State 
is  amenable  to  the  laws  which  require  that  those  engaged  in  a  public  service 
shall  serve  the  public  without  discrimination.* 

A  telephone  company  is  bound  to  receive  dispatches  from  and  for  all  telegraph 
companies  in  the  usual  course  of  business  —  Act  of  1868,  chap.  471,  §  138  —  and 
the  fact  that  its  contract  with  the  company  controlling  the  patents  requires  it  to 
discriminate  in  favor  of  a  particular  telegraph  company  will  not  justify  it  in 
doing  so. 

The  proper  remedy  in  such  a  case  is  mandamus. 

Appeal  from  the  superior  court  of  Baltimore  city.    Mandamus. 

C.  J.  M.  Ghwinn  and  General  Swayne,  for  appellant.  John  K. 
Cowan  and  E.  J.  D.  Gross,  for  appellee. 

Alvet,  C.  J.  This  was  an  application  by  the  appellee,  a  telegraph 
company,  to  the  court  below  for  a  mandamus,  whicn  was  accordingly 
ordered,  against  the  appellant,  another  telegraph  company,  but  doing 
a  general  telephone  business. 

Both  the  appellant  and  appellee  are  corporations  formed  under  the 
general  incorporation  law  of  this  State  —  Act  1868,  chap.  471  —  and 
both  were  organized  "  for  constructing,  owning,  leasing  and  operating  tel- 
egraph lines  within  this  State,  or  from  or  to  any  point  or  points  within  this 
State,  or  upon  the  boundaries  thereof."  The  appellee  was  incorporated 

♦See  7  East.  Rep'r,  672. 
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on  the  7th  day  of  January,  1882,  by  the  name  of  The  Baltimore  and 
Ohio  Telegraph  Company  of  Baltimore  city,  and  the  appellant  was 
incorporated  on  the  10th  day  of  March,  1884,  by  the  name  of  The 
Chesapeake  and  Potomac  Telephone  Company  of  Baltimore  city.  The 
principal  offices  of  both  companies  are  in  Baltimore  city ;  the  appellee 
doing  a  large  and  extensive  general  telegraph  business,  and  the  appel- 
lant doing  a  general  telephone  business. 

Section  133  'of  the  general  incorporation  law  declares  that  "  Any  per- 
son, association  or  corporation,  owning  any  telegraph  line  doing  busi- 
ness within^the  State,  shall  receive  dispatches  from  and  for  other  tele- 
graph lines,  associations  and  companies,  and  from  and  for  any  individuals, 
and  shall  transmit  such  dispatches  in  the  manner  established  by  the 
rules  and  regulations  of  such  telegraph  lines,  and  in  the  order  in  which 
they  are  received,  with  impartiality  and  good  faith,  under  the  penalty 
of  one  hundred  dollars  for  every  neglect  or  refusal  so  to  do,  to  m 
recovered,  with  costs  of  suit,  in  the  name  and  for  the  benefit  of  the  per- 
son or  persons  sending  or  desiring  to  send  such  dispatch ;  provided, 
however,  that  arrangements  may  be  made  with  the  proprietors  or  pub- 
lishers of  newspapers  for  transmission  of  intelligence  of  general  and 
public  interest,  for  the  purpose  of  publication  out  of  its  oraer."  And 
by  the  amendatory  act  of  1884  —  chap.  360  —  the  general  incorporation 
law  is  made  in  terms  to  confer  authority  to  form  corporations  to  con- 
struct, own  or  operate  telephone  as  well  as  telegraph  lines ;  and  by  the 
same  amendatory  act,  it  is  provided  that  the  several  sections  of  the  gen- 
eral incorporation  law  relating  to  telegraph  companies  "  shall  likewise 
apply  to  and  have  full  force  and  effect  in  respect  to  telephone  com- 
panies  created  under  the  provisions  of  the  act." 

This  latter  act  is  supposed  to  have  been  passed  in  order  to  remove 
all  possible  doubt  as  to  the  authority,  under  the  general  incorporation 
law,  for  incorporating  telephone  companies.  But  it  is  clear,  if  we  take 
the  term  "  telegraph  "  to  mean  and  include  any  apparatus  or  adjust- 
ment of  instruments  for  transmitting  messages  or  otner  communications 
by  means  of  electric  currents  and  signals,  that  term  is  comprehensive 
enough  to  embrace  the  telephone.  And  that  the  telephone  is  so 
embraced  within  the  definition  of  the  telegraph  has  been  expressly 
decided  in  England,  after  the  most  careful  analysis  and  comparison 
of  the  different  instrumentalities,  and  the  manner  of  using  them  in 
the  two  systems.  Attorney-General  v.  Edison  Telephone  Co.,  6  Q.  B. 
Div.  244;  s.  c,  29  Eng,  Kep.  602.  Therefore,  notwithstanding  the 
appellant  was  organized,  as  a  telegraph  company,under  the  general  incor- 
poration law,  beiore  the  passage  of  the  act  of  1884 — chap.  260  —  it  was, 
and  still  is,  fully  authorized  to  do  a  general  telephone  business;  and,  in 
doing  such  business,  it  is  subject  to  the  provisions  of  the  general  incor- 
poration law  that  apply  to  telegraph  companies. 

The  appellant  appears  to  be  an  auxiliary  company,  operating  the  Tele- 
phone Exchange  under  the  patents  known  as  the  Bell  patents.  Those 
patents,  formerly  held  by  the  National  Bell  Telephone  Company, 
are  now  held  by  the  American  Bell  Telephone  Company,  a  corpo- 
ration created  under  the  law  of  the  State  of  Massachusetts.  The  pat- 
ents, with  the  contracts  relating  thereto,  were  assigned  by  the  former 
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to  the  latter  company,  prior  to  the  23d  of  May,  1882  ;  and  it  is  under 
a  contract  of  the  date  just  mentioned  that  the  appellant  acquired  a 
right  to  use  the  patented  devices  in  the  operation  of  its  system  of  tele- 
phonic exchanges.  In  the  agreed  statement  of  facts  it  is  admitted  that 
all  the  telephones  used  by  the  Chesapeake  and  Potomac  Telephone  Com- 
pany —  a  company  to  which  the  appellant  is  an  auxiliary  organization  — 
and  also  all  the  telephones  used  by  the  appellant  in  its  Exchange  in  the 
city  of  Baltimore,  and  elsewhere  in  the  State,  are  the  property  of  the 
American  Bell  Telephone  Company.  It  is  alleged  by  the  appellee  and 
admitted  by  the  appellant  that  the  offices  of  the  Western  Union  Tele- 
graph Company  of  Baltimore  city  are  connected  with  the  Telephone 
Exchange  of  the  appellant,  and  that  when  a  subscriber  to  the  Telephone 
Exchange  wishes  to  send  a  message  by  way  of  the  lines  of  the  Western 
Union  Telegraph  Company,  the  subscriber  calls  up  the  Telephone 
Exchange,  and  the  agent  there  connects  him  with  the  office  of  the 
Western  Union  Telegraph  Company,  and  the  subscriber  thereupon  tele- 
phones his  message  over  the  lines  of  the  appellant  to  the  Western 
Union  Telegraph  office ;  and  a  like  process  is  repeated  when  a  message  is 
received  by  the  Western  Union  Telegraph  Company  for  a  subscriber 
to  the  Telephone  Exchange  of  the  appellant.  The  appellee  is  a  competing 
company,  in  the  general  telegraph  business,  with  the  W  estern  Union  Tele- 
grapn  Companv.  And  being  such,  it  made  application  to  the  appellant 
to  nave  a  telephone  instrument  placed  in  its  receiving-room  in  Balti- 
more, and  that  the  same  might  be  connected  with  the  Central  Exchange 
of  the  appellant,  in  that  city,  so  that  the  appellee  might  be  placed  upon 
the  same  and  equal  footing  with  the  Western  Union  Telegraph  Com- 
pany in  conducting  its  business.  This  request  was  refused,  unless  the 
connection  be  accepted  under  certain  conditions  and  restrictions,  to  be 
specially  embodied  in  a  contract  between  the  two  companies,  and  which 
conditions  and  restrictions  do  not  apply  in  the  case  of  the  Western 
Union  Telegraph  Company. 

It  appears  that  there  were  conflicting  claims  existing  as  to  the  priority 
of  invention  and  alleged  infringement  of  patent  rights,  which  were 
involved  in  a  controversy  between  the  Western  Union  Telegraph  Com- 
pany and  others,  and  the  National  Bell  Telephone  Company,  to  whose 
rights  the  American  Bell  Telephone  Company  succeeded ;  and  in  order 
to  adjust  those  conflicting  pretensions  the  contract  of  the  10th  of 
November,  1879,  was  entered  into  by  the  several  parties  concerned. 
The  contract  is  very  elaborate,  and  contains  a  great  variety  of  provis- 
ions. By  this  agreement,  with  certain  exceptions,  the  National  Bell 
Telephone  Company  was  to  acquire  and  become  owner  of  all  the  pat- 
ents relating  to  telephones,  or  patents  for  the  transmission  of  articulate 
speech  by  means  of  electricity ;  but  while  it  was  expressly  stipulated 
—  art.  13,  clause  1  —  that  the  right  to  connect  district  or  exchange  sys- 
tems, and  the  right  to  use  telephones  on  all  lines,  should  remain  exclu- 
sively with  the  National  Bell  Telephone  Company  —  subsequently  the 
American  Bell  Telephone  Company  —  and  those  licensed  by  it  for  the 
purpose,  it  was  in  terras  provided  that  "such  connecting  and  other  lines 
are  not  to  be  used  for  the  transmission  of  general  business  messages, 
market  quotations  or  news  for  sale  in  competition  with  the  business  of  the 
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Western  Union  Telegraph  Company,  or  with  that  of  the  Gold  and 
Stock  Telegraph  Company.  And  the  party  of  the  second  part — 
National  Bell  Telephone  Company  —  so  far  as  it  lawfully  and  properly 
can  prevent  it,  will  not  permit  the  transmission  of  snch  general  busi- 
ness messages,  market  quotations  or  news,  for  sale  or  publication,  over 
lines  owned  by  it,  or  by  corporations  in  which  it  owns  a  controlling 
interest,  nor  license  the  use  of  its  telephones  or  patents  for  the  trans- 
mission  of  such  general  business  messages,  market  quotations  or  news, 
for  sale  or  publication,  in  competition  with  such  telegraph  business  of 
the  Western  Union  Telegraph  Company,  or  that  of  the  Gold  and  Stock 
Telegraph  Company."  The  contract  of  the  23d  of  May,  1882,  under 
which  tne  appellant  derives  its  right  to  the  use  of  the  patented  instru- 
ments, was  made  in  subordination  to  the  prior  contract  of  the  10th  of 
November,  1879,  and  contains  a  provision  to  conform  with  the  restric- 
tions and  conditions  just  quoted.  In  that  subordinate  contract  it  is 
provided  that  "  no  telegraph  company,  unless  specially  permitted  by 
the  licensor,  can  be  a  subscriber,  or  use  the  system  to  collect  and  deliver 
messages  from  and  to  its  customers,"  etc. 

These  contracts  are  pleaded  and  relied  on  by  the  appellant  as  afford- 
ing a  full  justification  for  exacting  from  the  appellee  a  condition  in  the 
contract  of  subscription  to  the  Exchange,  that  the  latter  should  observe 
the  restrictions  in  favor  of  the  Western  Union  Telegraph  Company. 
The  appellant  contends  that  these  restrictive  conditions  in  the  contracts 
recited  are  binding  upon  it,  and  that  it  is  not  at  liberty  to  furnish  to 
the  appellant,  being  a  telegraph  company,  the  instruments  applied  for 
and  place  them  in  connection  with  the  Exchange,  unless  it  be  subject 
to  the  restrictive  conditions  prescribed.  And  if  this  be  so,  the  court 
below  was  in  error  in  ordering  the  mandamus  to  issue.  But  is  the  con- 
tention of  the  appellant  well  founded,  in  view  of  the  nature  of  the  ser- 
vice that  it  has  undertaken  to  perform  K 

The  appellant  is  in  the  exercise  of  a  public  employment,  and  has 
assumed  tne  duty  of  serving  the  public  while  in  that  employment.  In 
this  case  the  appellant  is  an  incorporated  body,  but  it  makes  no  differ- 
ence whether  the  party  owning  and  operating  a  telegraph  line  or  a 
telephone  exchange  be  a  corporation  or  an  individual,  the  duty  imposed 
in  respect  to  the  public  is  the  same.  It  is  the  nature  of  the  service 
undertaken  to  be  performed  that  creates  the  duty  to  the  public,  and  in 
which  the  public  have  an  interest,  and  not  simply  the  body  that  maybe 
invested  with  power.  The  telegraph  and  telephone  are  important 
instruments  of  commerce,  and  their  service,  as  such,  has  become  indis- 
pensable to  the  commercial  and  business  public.  They  are  public 
vehicles  of  intelligence,  and  they  who  own  or  control  them  can  no  more 
ref use  to  perform  impartially  the  functions  that  they  have  assumed  to 
discharge  than  a  railway  company,  as  a  common  carrier,  can  right- 
fully refuse  to  perform  its  duty  to  the  public.  They  may  make  and 
establish  all  reasonable  and  proper  rules  and  regulations  for  the  govern- 
ment of  their  offices  and  those  who  deal  with  mem;  but  they  have  no 
power  to  discriminate,  and  while  offering  to  serve  some  refuse  to  serve 
others.  The  law  requires  them  to  be  impartial,  and  to  serve  all  alike, 
upon  compliance  with  their  reasonable  rules  and  regulations.    This  the 
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statute  expressly  requires  in  respect  to  telegraph  lines,  and,  as  we  have 
seen,  the  same  provision  is  made  applicable  to  telephone  lines  and 
exchanges.  The  Taw  declares  that  it  shall  be  the  duty  of  any  person  or 
corporation  owning  and  operating  any  telegraph  line  within  this  State 
—  which,  as  we  have  seen,  includes  a  telephone  exchange  —  "to  receive 
dispatches  from  and  for  any  telegraph  lines,  associations  or  companies, 
ana  from  and  for  any  individual,  and  to  transmit  the  same  in  the 
manner  established  by  the  rules  and  regulations  of  the  office,  "  and  in 
the  order  in  which  they  are  received,  with  impartiality  and  good  faith." 
And  such  being  the  plain  duty  of  those  owning  or  operating  telegraph 
lines,  or  telephone  lines,  and  exchanges  within  this  State,  tney  cannot 
be  exonerated  from  the  performance  of  that  duty  by  any  conditions  or 
restrictions  imposed  by  contract  with  the  owner  of  the  invention 
applied  in  the  exercise  of  the  employment.  The  duty  prescribed  by 
law  is  paramount  to  that  prescribed  by  contract. 

Nor  can  it  be  any  longer  controverted  that  the  legislature  of  the 
State  has  full  power  to  regulate  and  control,  within  reasonable  limits 
at  least,  public  employments  and  property  used  in  connection  there- 
with. Ab  we  have  said,  the  telegraph  and  telephone  both  being  instru- 
ments in  constant  use  in  conducting  the  commerce  and  the  affairs,  both 
public  and  private,  of  the  country,  their  operation,  therefore,  in  doin* 
a  general  business  is  a  public  employment,  and  the  instruments  and 
appliances  used  are  property  devoted  to  public  use,  and  in  which  the 
public  have  an  interest.  And,  such  being  the  case,  the  owner  of  the 
property  thus  devoted  to  public  use  must  submit  to  have  that  use  and 
employment  regulated  by  public  authority  for  the  common  good. 
This  is  the  principle  settled  by  the  case  of  Munn  v.  IUmois,  94  U .  S. 
118,  and  which  has  been  followed  in  subsequent  cases.  In  the  recent 
case  of  Hockett  v.  State,  105  Ind.  250,  where  the  cases  upon  this  sub- 
ject are  largely  collected,  it  was  held,  applying  the  principle  of  Muim 
v.  Illinois,  that  it  was  competent  to  the  State  to  limit  the  price  which 
telephone  companies  might  charge  for  their  patented  facilities  afforded 
to  their  customers.  And  if  the  price  of  tne  service  can  be  lawfully 
regulated  by  State  authority,  there  is  no  perceptible  reason  for  denying 
such  authority  for  the  regulation  of  the  service  as  to  the  parties  to 
whom  facilities  should  be  furnished. 

But,  while  not  controverting  the  general  principle  stated,  it  has  been 
strongly  urged  in  argument  for  the  appellant,  that  the  ownership  of 
the  American  Bell  Telephone  Company  of  all  telephone  apparatus  con- 
structed by  that  company  or  its  agents,  being  absolute  and  exclusive,  it 
had  the  right,  in  granting  any  license  to  use  this  apparatus,  to  limit 
auch  use  by  any  conditions  which  it  saw  proper  to  impose  upon  the 
licensee.  That,  in  this  case,  the  licensee  acquired  but  a  limited  right, 
and  that  it  could  impart  no  greater  right  to  a  subscriber  to  the  Exchange 
than  that  possessed  by  the  licensee  itself. 

It  is  certainly  true,  as  contended  by  the  appellant,  that  the  letters- 
patent  granted  to  Bell  conferred  upon  him,  his  heirs  and  assigns,  for  a 
limited  time,  a  monopoly  in  the  invention  or  discovery  patented,  and 
the  exclosi ve  right  to  make,  use  and  vend  the  tangible  property  brought 
into  existence  by  the  application  of  the  principle  of  the  discovery  or 
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invention  for  which  the  patents  issued.  But  it  does  not  follow  that 
those  letters-patent  conferred  upon  him,  or  his  assignees,  any  such 
exclusive  rignt  to  apply  or  use  the  tangible  property  produced  in  a 
manner  that  other  property  could  not  be  lawfully  used.  The  license 
to  use  the  telephone  instruments  in  conducting  and  operating  a  tele- 
phone exchange,  at  once  dedicated  or  devoted  the  instruments,  to  the 
extent  of  the  requirements  of  that  system  or  exchange,  to  public  use ; 
and  so  soon  as  the  office  of  exchange  was  opened  to  the  public,  the 
instruments  employed  became  instruments  of  public  service,  and,  like 
all  other  property  employed  in  the  service,  became  subject  to  public 
regulation  and  control.  And  the  fact  that  those  instruments  were  the 
product  of  a  patented  invention  or  discovery,  and  the  licensee  had 
agreed  to  use  them  in  serving  the  public  with  certain  restrictions, 
inconsistent  with  the  public  regulation,  can  in  no  way,  nor  to  any 
extent,  relieve  the  party  in  control  of  the  exchange  from  the  full  dis- 
charge of  his  duty  under  the  law. 

In  the  case  of  Patterson  v.  Kentucky,  97  U.  S.  501,  it  was  held  that 
where,  by  the  application  of  the  invention  or  discovery  for  which  lettere- 
patent  had  been  granted,  tangible  property  had  come  into  existence,  its 
use  was,  to  the  same  extent  as  that  of  any  other  species  of  property, 
subject  to  State  control  and  regulation.  In  delivering  the  opinion  of 
the  court  in  that  case,  Mr.  Justice  Harlan  said :  "  These  considerations, 

Sphered  from  the  former  decisions  of  this  court,  would  seem  to  justify 
e  conclusion  that  the  right  which  the  patentee  or  his  assignee  possesses 
in  the  property  created  by  the  application  of  a  patented  discovery  must 
be  enjoyed  subject  to  the  complete  and  salutary  power  with  which  the 
States  have  never  parted,  of  so  defining  and  regulating  the  sale  and  use 
of  property  within  their  respective  limits  as  to  afford  protection  to  the 
many  against  the  injurious  conduct  of  the  few.  The  right  of  property 
in  the  pnysical  substance,  which  is  the  fruit  of  the  discovery,  is  alto- 
gether distinct  from  the  right  in  the  discovery  itself,  just  as  the  prop- 
erty in  the  instrument  or  plate  by  which  copies  of  a  map  are  multiplied 
is  distinct  from  the  copyright  of  the  map  itself."  The  same  doctrine 
was  reiterated  in  the  case  of  Webber  v.  Virginia,  103  U.  S.  344,  348. 

Now,  applying  to  the  case  the  principles  stated,  it  would  seem  to  be 
clear  that  there  is  nothing  in  the  rights  secured  by  the  letters-patent  to 
Bell,  and  now  held  by  the  American  Bell  Telephone  Company,  nor  in 
the  contracts  referred  to,  that  justified  the  appellant  in  attempting  to 
impose  upon  the  proposed  subscription  to  the  Exchange  by  the  appellee, 
the  restrictive  conditions  to  which  we  have  referred.  nv  insisting  upon 
such  restrictive  conditions  there  was  an  unjust  discrimination  made 
against  the  appellee,  and  in  favor  of  a  competing  company.     It  was  to 

Erevent  such  discrimination  that  the  law  was  enacted  to  which  reference 
as  been  fully  made.  The  question  presented  in  this  case,  and  which 
we  have  decided,  has  been  presented  and  decided  by  other  courts  of  the 
country,  though  not  with  entire  unanimity.  In  Ohio,  under  a  statute 
very  similar  to  our  own,  the  question  was  presented  in  the  case  of  State 
v.  Telephone  Co,,  36  Ohio  St.  296. 

In  that  case  the  supreme  court  held  that  under  the  statute  requiring 
that  telegraph  companies  should  receive  dispatches  from,   and  for 
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other  telegraph  lines,  and  from  and  for  individuals,  and  transmit  them 
with  impartialty  and  good  faith ;  a  contract  between  the  telephone  com- 
pany and  the  owner  of  telephone  instruments,  providing  that  the  com- 
pany in  the  use  of  the  instruments  should  discriminate  as  between  tele- 
graph companies  was  void,  and,  therefore,  could  furnish  no  justification 
for  the  attempted  discrimination. 

In  Connecticut,  however,  under  a  statute  somewhat  similar  to  our 
own,  and  that  of  Ohio,  a  different  conclusion  was  reached  in  the  case 
of  American  Rapid  Telegraph  Co.  v.  Connecticut  Telephone  Co.y  49 
Conn.  352.  In  that  case  the  court  denied  the  force  of  the  statute, 
as  applied  to  the  owner  of  the  patented  instruments,  although  such 
instruments  were  licensed  to  be  used  by  the  local  telephone  company. 
That  case  was  strongly  pressed  in  the  argument  before  us,  but  we  have 
not  been  able  to  yield  to  its  authority,  though  certainly  entitled  to  great 
respect 

In  Pennsylvania,  where  a  statute  similar  to  ours  exists,  it  has  been 
recently  held  by  the  supreme  court  of  that  State  in  the  case  of  Bell 
Telephone  Co.  v.  Commonwealth,  ex  rd.  Baltimore  and  Ohio  Tele- 
graph Co.,  7  East.  Rep'r,  672,  affirming  the  judgment  of  the  court 
below,  for  the  reasons  assigned  by  it,  that  the  restrictive  or  discriminating 
clause  in  the  contract  of  the  lOtn  of  November,  1879,  was  simply  void 
as  against  public  right.  That  the  telephone  company,  holding  a  license 
for  the  use  of  patented  devices,  could  not  discriminate  against  a  tele- 
graph company,  seeking  to  use  the  telephone  system  in  its  business  of 
receiving  and  delivering  telegraphic  messages.  In  the  opinion  adopted 
by  the  supreme  court,  there  are  several  other  well-reasoned  opinions 
referred  to,  maintaining  the  same  conclusion  as  to  the  right  of  the  pub- 
lic, upon  principles  of  the  common  law,  irrespective  of  statute.  Tnose 
decisions  founded  upon  the  doctrine  of  Munn  v.  minors,  supra, 
referred  to  in  a  previous  part  of  this  opinion. 

There  were  some  objections  taken  to  the  sufficiency  of  the  allegations 
in  the  petition  for  mandamus,  and  they  were  ingeniously  pressed  in 
argument  before  this  court.  But  we  do  not  think  the  objection  well 
founded.  It  is  clear  that  mandamus  is  the  proper  remedy  in  a  case  like 
the  present,  and  we  think  there  is  sufficient  ground  shown  for  it  in  the 
petition. 

With  the  views  expressed,  this  court  is  of  the  opinion  that  the  order 
of  the  court  below,  directing  the  writ  of  mandamus  to  issue,  should  be 
affirmed,  with  costs. 

Order  affirmed. 


Brown  v.  Ambler. 

January  5,  1887. 

Negotiable  Instrument — Draft  —  Conditional  —  Agreement  to  Accept  — 
Evidence. 

A  party  who  purchases  a  draft  upon  the  authority  of  a  letter  from  the  drawees 
to  the  maker,  authorizing  him  to  draw  upon  them  for  the  amount  thereof,  takes 
it  subject  to  the  conditions,  if  any,  contained  in  the  letter.  ft 

The  drawees,  by  letter,  authorized  the  maker  of  a  draft  to  draw  upon  them  for 
$500,  "  as  soon  as  the  schooner  Russell  should  complete  her  cargo  of  yellow  pine 
flooring."  The  maker  presented  the  draft  and  letter  with  a  bill  of  lading,  which 
stated  that  the  schooner  had  been  loaded,  with  yellow  pioe  lumber,  to  certain 
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bankers,  who  cashed  the  draft.  The  cargo  tamed  oat  to  be  not  of  the  kind 
called  for  by  the  letter,  and  the  drawees  refused  to  pay  the  draft.  In  an  action 
to  enforce  payment,  held,  that  the  conditions  contained  in  the  letter  not  having 
been  complied  with,  they  were  not  liable  upon  their  agreement  to  accept. 

Upon  the  trial  the  court  admitted  evidence  to  show  that  the  cargo  delivered 
was  quite  as  valuable  as  a  cargo  of  yellow  pine  flooring  would  have  been.    Held 


error. 

Appeal  from  the  superior  court  of  Baltimore  city. 
Charles  Marshall  and  Thomas  W.  Hall,  for  apt* 


Charles  Marshall  and  Thomas  W.  Hall,  for  appellant.  John  M. 
Carter,  for  appellee. 

Bryan,  J.  McGee  and  Hunt,  merchants  residing  in  Florida,  were 
authorized  by  a  letter  from  Brown,  Graves  &  Co.,  of  Baltimore,  to 
draw  on  them  at  sight  with  a  bill  of  lading  for  $500,  as  soon  as  the 
schooner  Russell  should  complete  her  cargo  of  yellow  pine  flooring. 
The  writers  stated  that  they  would  honor  the  draft  The  schooner 
was  loaded,  and  McGee  and  Hunt  drew  a  draft  for  the  amount  on 
Brown,  Graves  &  Co.  in  favor  of  J.  Van  Evary.  He  presented  the 
draft,  with  the  letter,  and  the  schooner's  bill  of  lading  to  Ambler, 
Marvin  &  Stockton,  bankers,  who  cashed  the  draft,  and  forwarded  it 
to  Baltimore  for  collection.  It  was  duly  presented,  and  payment  being 
refused,  it  was  protested.  The  bill  of  lading  stated  the  cargo  to  be  one 
hundred  and  forty-five  thousand  feet  of  yellow  pine  lumber,  more  or 
less,  which  was  to  be  delivered  to  Brown,  Graves  &  Co.,  or  to  their 
assigns,  they  paying  freight.  There  had  been  previous  dealings 
between  Brown,  Graves  &  Co.,  and  McGee  and  Hunt,  which  it  is  not 
necessary  at  this  point  to  state. 

Under  the  authority  of  the  decision  in  Frcmklvn  Bank  v.  Lynch,  52 
Md.  270,  we  must  hold  that  Brown,  Graves  &  Co.  made  a  contract 
which  would  inure  to  the  benefit  of  every  bona  fide  holder  of  the  draft 
who  should  take  it  on  the  faith  of  their  letter ;  and  that  the  necessary 
import  of  the  contract  was  that  the  draft  should  be  paid  according  to 
its  tenor  and  effect.  The  contract,  however,  was  on  a  condition  stated 
on  the  face  of  the  letter.  There  was  no  right  to  draw  the  draft  until 
"and  unless  the  schooner  completed  her  cargo  of  yellow  pine  flooring. 
If  this  condition  was  not  performed,  the  right  to  draw  aid  not  exist. 
The  bill  of  lading  did  not  state  that  the  schooner  was  laden  with  yellow 
pine  flooring,  but  with  yellow  pine  lumber ;  and  at  the  trial  evidence 
was  offered  tending  to  show  that  only  a  little  more  than  a  third  of  the 
cargo  was  of  the  required  description.  The  court  admitted  evidence 
that  the  cargo  was  as  valuable  as  yellow  pine  flooring  would  have  been. 
In  this  ruling  we  think  there  was  error.  A  purchaser  of  goods  has  a 
right  to  articles  of  the  kind  and  quality  which  he  contracts  to  buy.  It 
is  not  sufficient  to  give  him  something  of  a  different  kind  which  may 
be  quite  as  valuable.  It  may  not  suit  his  purposes  and  wishes.  An 
importer  might  order  a  cargo  of  coffee ;  and  he  assuredly  could  not  be 
required  to  accept  in  its  stead  a  cargo  of  sugar  on  proof  that  it  was 
equally  as  valuable.  We  have  alluded  to  the  other  dealings  between 
the  drawers  of  the  draft  and  Brown,  Graves  &  Co.  As  these  were  not 
made  known  to  the  holder  of  the  draft,  he  was  not  affected  by  them. 
He  had  a  right  to  stand  on  the  terms  of  the  letter ;  and  if  tas  cargo 
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laden  on  the  schooner  had  been  such  as  was  described  therein,  we  think 
the  writers  would  have  been  liable  for  the  amount  of  the  draft. 

It  is  a  settled  doctrine  in  our  law  that  a  letter,  written  a  reasonable 
time  before  or  after  the  date  of  a  bill  of  exchange,  describing  it  in  terms 
not  to  be  mistaken  and  promising  to  accept  it,  is,  if  shown  or  made 
known  to  the  person  who  afterward  takes  the  bill  on  the  credit  of 
the  letter,  a  virtual  acceptance  binding  the  writer.  Lewis  v.  Krar 
mer,  3  Md.  289.  It  was  said  by  Judge  Story  in  Wildes  v.  Sewage, 
1  Story,  22,  that  this  principle  was  not  applicable  to  an^  bill  of 
exchange  except  such  as  were  payable,  on  demand,  or  at  a  fixed  time 
after  date.  On  this  question  he  said :  "  Where  bills  are  drawn  pay- 
able at  so  many  days  after  sight,  it  is  impracticable  to  apply  the 
doctrine ;  for  there  remains  a  future  act  to  be  done,  the  presentment 
and  sight  of  the  bill,  before  the  period  for  which  it  is  to  run,  and  at 
which  it  is  to  become  payable,  can  commence,  whether  it  be  accepted, 
or  be  dishonored.  If  it  is  said  that  the  acceptance  is  treated  as  made, 
where  the  bill  is  actually  presented  for  acceptance,  and  it  is  dishonored 
by  th^drawee,  it  is  plain  tnat  we  set  up  a  prior  iutent  or  promise  against 
the  fact.  Upon  what  ground  can  a  court  say,  when  a  party  promises  to 
do  an  act  infuturo,  such,  for  example,  as  to  accept  a  bill,  when  it  is 
drawn  and  presented  to  him  at  a  future  time,  that  his  promise  overcomes 
his  act  at  that  time.  My  judgment  is,  that  the  doctrine  of  a  virtual 
acceptance  of  a  non-existing  bilT,  by  a  prior  promise  to  accept  it,  when 
drawn  has  no  application  to  a  bill  drawn  payable  at  some  fixed  period 
after  sight ;  for  it  then  amounts  to  no  more  than  a  promise  to  do  a 
future  act.  I  have  looked  into  the  authorities ;  and  I  do  not  find  in 
any  one  of  them  that  the  bill  drawn,  and  to  which  the  doctrine  was 
applied,  was  drawn  at  an  after  sight.  "  This  court  in  the  case  of  the 
Franklm  Bank,  52  Md.  270,  refers  to  Judge  Story's  opinion  in  terms 
of  marked  approval.  We  could  not,  therefore,  hold  the  letter  as  a  virtual 
acceptance  or  the  draft  Another  reason  is  that  the  promise  to  accept 
is  conditional ;  whereas  every  acceptance  of  a  bill  of  exchange  ought  to 
be  positive  and  unconditional.  All  persons,  however,  who  snould  bona 
fide  take  a  bill  of  exchange,  on  the  faith  of  a  letter  promising  to  accept 
it,  would  have  ample  remedy  by  an  action  for  the  breach  of  the  promise 
to  accept.  So  the  difference  would  be  of  no  practical  importance  in  its 
bearing  on  their  rights. 

Evidence  was  onered  tending  to  show  that  sometime  previously  to 
the  date  of  the  letter  in  question  Brown,  Graves  &  Co.  nad  advanced 
to  McGee  and  Hunt  $1,000  on  a  cargo  of  yellow  pine  flooring  to  be 
brought  by  the  schooner  Russell ;  that  after  this  advance  was  made 
they  requested  by  letter  another  advance  of  $500  more,  and  that  there- 
upon the  letter  was  written  in  reference  to  the  acceptance  of  the  draft ; 
that  the  draft,  with  the  letter  and  bill  of  lading  attached,  arrived  before 
the  cargo,  and  was  presented  and  acceptance  refused  ;  that  subsequently 
the  schooner  arrived  with  its  cargo,  which  was  delivered  to  them  by  the 
captain  of  the  vessel  under  a  bill  of  lading  identical  in  terms  with  the 
one  attached  to  the  draft ;  that  the  cargo  was  very  indifferent,  and  was 
not  yellow  pine  flooring  and  that  it  was  sold  to  the  greatest  advantage, 
and  produced  only  $883.99.     It  will  be  seen  that  according  to  this  evi- 
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dence  the  cargo  of  the  schooner  was  received  by  Brown,  Graves  &  Co., 
in  pursuance  of  a  regular  commercial  contract  made  on  valuable  con- 
sideration ;  and  that  their  possession  of  it  was  in  no  way  derived  from 
the  holders  of  the  draft  and  letter.  Assuming  it  to  be  true,  the  cargo 
%  would  unquestionably  be  the  property  of  Brown,  Graves  &  Co.,  and 
they  would  not  be  responsible  to  any  other  person  for  taking  possession 
of  it.  We  think  that  the  prayer  offered  by  the  defendant  is  in  accord- 
ance with  the  views  which  we  have  expressed.  The  court  erred  in 
refusing  it. 
Judgment  reversed,  and  new  trial. 


SUPREME  JUDICIAL  COURT  OF  MAINE. 


Marston  et  al.,  Petitioners. 
February  2,  1887. 

Probate  Court — Jurisdiction  —  Appeal  —  Practice  —  Wills,  Witnesses  to. 

A  judge  of  probate  has  jurisdiction  of  the  probate  of  a  will,  under  the  statutes 
of  Maine,  though  his  aunt  by  marriage  is  a  legatee. 

The  supreme  court  of  probate  will  not  allow  an  appeal  to  be  entered  by  a  col- 
lateral heir,  who  by  mistake,  accident,  etc.,  failed  to  enter  his  appeal  within  the 
time  provided,  when  it  does  not  appear  that  the  petitioner  made  reasonable  efforts 
to  seasonably  claim  an  appeal  and  reasonable  diligence  in  prosecuting  his  petition. 

Nor  will  the  court  allow  such  an  appeal  to  be  entered  when  justice  does  not 
require  it;  nor  when  the  real  object  sought  is  to  secure  a  compromise. 

A  tax-paying  inhabitant  of  a  town  is  not  rendered  an  incompetent  witness  to  a 
will  because  it  contains  a  legacy  to  such  town  in  trust. 

Nor  is  a  stockholder  in  a  hall  association  rendered  incompetent  as  a  witness  to 
a  will,  because  it  contains  a  legacy  to  such  association,  "in  part  to  secure  a  lib- 
eral policy  in  respect  to  the  use  of  the  hall  for  objects  of  public  interest." 

D.  D.  Stewart,  for  petitioners.  Edmvmd  F.  Webb  and  Appleton 
Webby  with  whom  was  William  L.  Putnam,  for  executors. 

Virgin,  J.  The  petitioners  seek,  under  Revised  Statutes,  chapter 
63,  section  25,  for  leave  to  enter  an  appeal  from  the  decree  of  the  judge 
of  probate  for  this  county,  whereby  an  instrument,  purporting  to  be 
the  last  will  of  the  late  Abner  Cobarn,  was  admitted  to  probate. 

The  petitioners  contend  that  the  judge  did  not  have  jurisdiction  of 
the  probate  of  this  instrument  because  oi  a  legacy  of  $5,000  therein  to 
Eleanor  S.  Turner,  who  is  the  judge's  aunt  bv  reason  of  her  marriage, 
prior  to  the  execution  of  the  instrument,  with  a  brother  of  the  judge's 
mother ;  and  the  provision  of  Revised  Statutes,  chapter  1,  section  6, 
clause  22,  is  invoked  to  sustain  the  point. 

We  are  of  the  opinion  that  that  provision,  first  enacted  in  the  Revision 
of  1841  for  another  and  entirely  different  purpose,  to-wit :  fixing  the 
extreme  limit  of  the  disqualification  by  relationship  of  those  to  whom 
it  was  intended  to  apply,  can  have  no  possible  application  to  judges  of 
probate ;  for  they  were  never  required  by  statute  to  be  disinterested  by 
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relationship  in  the  estates  of  deceased  persons.  On  the  contrary,  what- 
ever may  have  been  the  rule  at  common  law,  the  legislature  of  this 
State,  when  probate  courts  were  first  established  here,  perceiving  the 
great  difficulties  and  confusion  which  would  otherwise  necessarily  attend 
the  probating  of  wills  and  granting  administration  on  the  estates  of  cit- 
izens deceased  within  the  several  counties,  took  in  hand  the  whole  sub- 
ject-matter of  probate  courts,  their  jurisdiction  and  the  jurisdiction  of 
the  judges,  and  enacted  a  full,  complete  and  independent  code  intended 
to  reach  every  case  that  could  arise ;  and  subsequently  made  such  alter- 
ations and  additions  as  experience  suggested,  to  meet  new  or  omitted 
cases.  Hence,  this  court  has  repeatedly  said :  "  Courts  of  probate  are 
creatures  of  the  statute,  having  a  special  and  limited  jurisdiction  only. 
Fairfield  v.  Guttifer,  49  Me.  360.  We  must  look  to  the  statute  for 
the  jurisdiction  of  such  courts  in  a  given  case."  Fowle  v.  Coe,  63  Me. 
248.  And  now  we  may  add,  what  we  had  no  occasion  to  decide  then, 
to-wit :  to  ascertain  whether  the  judge  of  probate  for  a  given  county 
has  jurisdiction  for  taking  the  probate  of  tne  will  of  a  deceased  inhab- 
itant or  resident  thereof,  we  must  look  to  the  provisions  of  Revised 
Statutes,  chapter  63,  which  contain  all  of  the  present  law  on  the  sub- 
ject. And  this  view  is  made  morally  certain  by  an  examination  of  the 
egislation  on  this  subject. 

Probate  courts  were  first  established  by  statute  in  1784.  Mass.  Stat. 
1784,  chap.  46 ;  Wales  v.  Willard,  2  Mass.  124.  The  subject  was  more 
thoroughly  examined  by  the  general  court  in  1817  and  resulted  in  an 
act  of  forty-five  sections.  Section  1  established  a  probate  court  in  each 
county  and  provided  for  the  appointment  of  "  some  able  and  learned 
person  as  judge  therein  for  taking  the  probate  of  wills  and  granting 
administration  on  the  estates  of  persons  deceased,  being  inhabitants  of, 
or  residents  in,  the  same  county,  at  the  time  of  their  decease."  Stat. 
1817,  chap.  190, .§  1.  Section  5  provided:  "  Whenever  any  judge  of 
probate  shall  be  interested  in  the  estate  of  any  person  deceased  within 
the  county  of  such  judge,"  the  estate  shall  be  settled  in  another  county. 
And  the  supreme  court  decided  that  when  the  judge  of  probate  for  the 
county  where  a  person  deceased  had  jurisdiction  of  his  estate,  the  acts 
of  any  other  judge  of  probate  on  such  estate  are  void.  Cutis  v.  Hus- 
kms,  9  Mass.  543 ;  Holydke  v.  Haskins,  9  Pick.  259. 

In  1821,  in  establishing  and  defining  the  jurisdiction  of  probate 
courts  and  of  the  judges  thereof  in  this  State,  the  legislature  passed  an 
act  comprising  seventy-five  sections,  adopting  literally  most  of  the  pro- 
visions of  the  Massachusetts  Statute  1817,  chapter  190,  and  including 
the  subjects  of  guardians.  But  instead  of  re-enacting  a  transcript  of 
section  5  of  Statute  1817,  with  its  simple  general  provisions  —  "when- 
ever any  judge  of  probate  shall  be  interested  in  the  estate  of  any  per- 
son deceased  within  the  county  of  such  judge  "  the  estate  shall  be  settled 
in  another  county  —  our  legislature  defined  specifically  the  disqualifying 
interest  to  be  that  of  an  "  heir,  legatep,  creditor  or  debtor,  or  within 
the  degree  of  kindred  which,  by  the  laws  of  the  State,  he  might  by  any 
possibility  be  heir  in  the  estate  of  any  person  deceased  within  the 
county  of  such  judge."  Stat.  1821,  chap.  21,  §2.  And  this  compre- 
hensive and  clearly-Sefined  interest  constituted  the  only  exception  which 
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precluded  or  excused  a  judge  of  probate  from  taking  the  probate  of  the 
will  of  any  deceased  inhabitant  of  his  county. 

To  exclude  all  cavil,  the  legislature  at  its  next  session  amended  the 
statute  of  1821  by  an  act  of  a  single  section  expressed  in  the  positive, 
unqualified,  peremptory  language  following :  "  The  estates  of  all  per- 
sons deceased  shall  be  settled  in  the  probate  court  of  the  county  where 
the  deceased  was  last  an  inhabitant,  unless  the  interest  of  the  judge  of 
probate  in  such  estates,  as  heir,  legatee,  creditor  or  debtor,  shaU  exceed 
the  sum  of  $100,  any  law  to  the  contrary  notwithstanding."  Stat. 
1822,  chap.  198.  The  object  of  this  statute  would  seem  to  be  both 
declaratory  and  amendatory  ;  to  construe  the  previous  statute  as  to  the 
general  jurisdiction  and  to  fix  the  minimum  limit  of  personal  pecuniary 
interest  which  should  disqualify  a  judge  of  probate.  And  these  pro- 
visions of  the  Statutes  1821  and  1822  remained  unchanged  and  were 
in  substance  put  in  two  sections  by  the  revision  commissioners  and 
re-enacted  in  Revised  Statutes  1841,  chapter  105,  sections  3  and  18, 
the  latter  containing  the  provisions  as  to  the  disqualifying  interest. 

In  1841,  while  the  first  revision  of  the  statutes  was  being  made,  a 
statute  was  enacted  for  transferring  to  another  county  the  uncompleted 
settlement  of  an  estate  whereof  the  executor,  administrator  or  guardian 
had  received  the  appointment  of  judge  of  probate.  Stat.  1841,  chap. 
149,  §  1.  This  provision  suggested  an  additional  disqualifying  interest 
not  previously  covered.  A  Few  days  thereafter,  and  to  condense  and 
make  section  18  of  the  Revision  consistent,  the  same  legislature,  by 
the  general  "  act  of  amendment "  appended  to  the  Revision,  provided : 
"  Chapter  105,  section  18,  shall  be  amended  by  striking  out  the  words 

*  as  heir,  legatee,  creditor  or  debtor,  or '  and  inserting  instead  thereof, 

*  either  in  his  own  right  or  in  trust,  or  in  any  other  manner,  or  be,'  so 
that  the  section  as  amended  shall  be  as  follows :  '  Whenever  any  judge 
of  probate  shall  be  interested  either  in  bis  own  right,  or  in  trust,  or  in 
anyr  other,  manner,  or  be  within  the  degree  of  kindred,  by  means  of 
which  law  he  might,  by  any  possibility,  be  heir  to  any  j>art  of  the 
estate  of  any  person  deceased,  such  estate  shall  be  settled  in  another 
county  ;  '  provided  that  the  amount  of  the  interest  of  such  judge  shall 
not  be  less  than  $100  in  such  estate.' "  Rev.  Stat.  1841,  chap. 
105,  §  18,  as  amended  by  "  act  of  amendment "  of  April  14,  1841, 
chap.  105,  §  15. 

By  the  foregoing  amendment  the  substituted  words,  "  in  his  own 
right' '  obviously  included  the  direct  personal  interest  previously 
described  as  that  of  "an  heir,  legatee,  creditor  or  debtor,"  while  "in 
trust "  were  evidently  intended  to  cover  any  indirect,  representative 
interest  which  the  judge  might  have  strictly  as  trustee,  or  as  executor, 
administrator  or  guardian ;  and  to  make  sure  of  comprising  every  pecuni- 
ary relation  of  a  judge  to  an  estate  within  his  county,  the  legislature 
added  in  the  same  connection,  nosci  a  sociis,  "  or  in  any  other  man- 
ner." The  "  kindred  "  clause,  wjiich  immediately  follows,  and  the  fixed 
money  limit  of  interest  make  certain  this  construction.  This  part  of 
section  18,  save  the  redundant  words,  has  been  re-enacted  in  the  several 
successive  revisions,  and  appears  in  the  plain  language  now  found  in 
Revised  Statutes,  chapter  63,  section  8. 
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Moreover,  that  the  legislatures  of  1874  and  1883  believed  that  the 
phrase  "  in  any  other  manner  "  had  no  reference  to  any  interest  by 
"relationship  within  the  sixth  degree  "  appeal's  morally  certain  from 
the  following  considerations :  u  When  probate  courts  were  established 
and  their  jurisdiction  and  that  of  the  judges  were  defined  in  Statute 
1821,  chapter  51,  their  power  to  appoint  gnardians  in  their  county  was 
comprised  in  the  same  section  with  tbat  of  probating  wills  and  granting 
administration  on  estates  of  deceased  persons  —  §  1  —  and  the  disquali- 
fying interest  mentioned  in  section  2  was  alike  applicable  to  judges, 
whether  acting  in  relation  to  estates  or  to  guardians.  But  in  the  first 
#  revision  of  the  statutes — 1841  —  the  provisions  relating  to  guardians 
were  separated  from  those  concerning  the  estates  of  deceased  persons, 
and  put  into  different  chapters;  the  latter  in  chapter  105,  and  the  for- 
mer in  chapter  110.  And  while  chapter  110,  section  1,  conferred  power 
on  a  judge  of  probate  to  appoint  guardians  to  minors  residing  in  his 
county,  that  chapter  contained  no  exception  by  way  of  a  disqualifying 
interest.  Hence  the  legislature,  in  1874,  amended  the  unqualified  lan- 
guage of  chapter  110,  section  1,  by  adding:  "But  when  any  judge  is 
interested  either  in  his  own  right,  in  trust,  or  in  any  other  manner,  or 
within  the  sixth  degree  of  kindred,  such  appointment  shall  be  made  in 
an  adjoining  county."  Stat.  1874,  chap.  156.  Both  of  these  chapters 
—  Rev.  Stat,  chap.  63,  §  8,  and  chap.  67,  §  1  —  were  revised  by  the 
same  learned  commissioner  and  legislative  revision  committee  of  1883, 
and  literally  re-enacted  by  the  legislature  of  that  year ;  and  if  the  same 
construction  was  intended  for  the  disqualifying  interest  in  both  sections, 
they  would  hardly  be  expected  to  express  it  in  such  widely  different 
language. 

If  it  be  objected  that  the  judge  would  not  be  the  proper  person  to 
try  the  question  —  had  such  been  raised  —  whether  or  not  his  aunt,  by 
undue  influence,  procured  the  will  to  be  made,  the  answer  is,  we  are 
construing  the  statute,  and  if  that  constitutes  him  the  tribunal  to  pass 
upon  that  question,  he  must  do  so,  as  there  would  be  no  other  —  Com- 
monwealth v.  Ryan,)  2  Mass.  89,  91  —  and  his  decision,  if  not  satisfac- 
tory, could  be  tested  on  appeal  by  the  aggrieved  party. 

There  being  no  pretension  or  suggestion  that  the  "  kindred  "  clause 
in  chapter  63,  section  8,  can  have  any  possible  application  to  this  case, 
our  conclusion  is,  that  the  judge  of  probate  who  admitted  the  will  to 
probate  had  jurisdiction.  If  ho  bad,  then,  as  before  seen,  no  other  judge 
could  have,  except  under  the  conditions  mentioned  in  chapter  63,  section 
5,  noue  of  whicn  existed  here. 

"We  are  aware  that  the  practice  in  Massachusetts  and  New  Hamp- 
shire under  their  peculiar  constitutional  and  statutory  provisions  is 
different  They  class  probate  courts  with  all  inferior  tribunals.  Hall 
v.  Thayer,  105  Mass.  219,  and  cases  there  cited  ;  Aldrich,  Appellant, 
110  id.  189;  Moses  v.  Julian,  45  N.  H.  52;  Stearns  v.  Wright, 
51  id.  600;  Perkins  v.  George,  45  id.  450.  And,  in  the  latter 
State,  when  the  judge  is  interested  otherwise  than  is  provided  by  their 
statutes,  and,  therefore,  has  no  jurisdiction,  the  practice  is  for  him  to 
decline  to  act,  and  take  the  case  up  by  appeal.  Perkins  v.  George, 
supra.  Such  practice  has  never  obtained  in  this  State.  Hatch  v.  Allen, 
Vol.  IX.— 92 
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27  Me.  85.     As  the  judge  of  probate  had  jurisdiction  in  this  case,  his 
decree  is  conclusive,  in  the  absence  of  any  appeal  therefrom,  even  if 
the  witnesses  were  beneficially  interested.     Pyper  v.  MouUon,  72  Me.  - 
155,  158,  and  cases  cited  there. 

But  while  no  appeal  was  taken  within  twenty  days  from  the  date  of 
the  decree,  as  required  by  Revised  Statutes,  chapter  63,  section  23, 
without  any  discrimination  in  favor  of  non-residents,  the  petitioners 
asked  the  supreme  court  of  probate,  sitting  in  the  county  of  Somerset, 
to  allow  them  to  enter  an  appeal  for  the  reasons  set  out  in  their  peti- 
tion, which,  if  granted,  would  "  have  the  same  effect  as  if  it  had  been . 
seasonably  done."     Rev.  Stat.,  chap.  63,  §  25. 

To  authorize  the  granting  of  their  prayer,  the  petitioners  were  bound 
to  satisfy  the  court  that  they  "  omitted  to  claim  an  appeal "  within  the 
twenty  days  next  succeeding  the  date  of  the  decree,  "  from  accident, 
mistake,  defect  of  notice,  or  otherwise,  without  fault  on  their  part ; " 
and  thereupon  "  the  supreme  court,  if  justice  requires  a  revision,  may, 
upon  reasonable  terras,  allow  an  appeal  to  be  entered."  Rev.  Stat, 
chap.  63,  §  25. 

The  presiding  justice  denied  their  prayer,  and  directed  their  petition 
to  be  dismissed.  He  must,  therefore,  not  only  have  determined,  as  we 
have,  that  the  judge  of  probate  had  jurisdiction,  but,  also,  that  the 
petitioners,  at  least,  had  failed  to  sustain  the  burden  of  satisfying  him 
that  "  justice  required  a  revision." 

The  petitioners'  allegations  under  Revised  Statutes,  chapter  63,  sec- 
tion 25,  are  that  they  had  no  notice  or  knowledge  whatever  of  the 
existence  of  any  such  will  until  January  26, 1885,  or  that  it  had  been,  or 
would  be,  offered  forprobate  on  February  third,  until  February  twenty- 
sixth,  when  the  time  for  appeal  had  expired ;  that  they  should  "  surely  and 
certainly  have  appealed  within  the  twenty  days  had  they  known  it;" 
that  their  omission  to  seasonably  appeal  "  was  wholly  without  fault  on 
their  part ; "  that  they  were  deprived  of  notice  "  by  accidents  growiDg 
out  oi  the  situation,  and  their  great  distance  from  the  probate  court; 
and  that  "  justice  requires  a  revision  of  the  decree." 

A  careful  and  patient  consideration  of  the  voluminons  evidence  filed 
has  failed  to  satisfy  us  of  the  truth  of  any  of  these  allegations,  which 
are  material  to  the  matter  before  us. 

The  petitioners  are  a  nephew  and  niece  of  the  testator,  resident  in 
San  Francisco,  having  a  father  in  Waterville,  a  sister  and  a  brother  in 
Skowhegan,  one  of  which  brothers  was  duly  constituted  agent  of  the 
nephew.  The  petitioners  were  in  "  frequent  consultation,"  the  nephew 
"  doing  all  the  writing  for  both."  The  statute  requires  no  personal 
notice,  and  the  general  notice  by  publication,  was  given.  The  testator 
died  January  3, 1885,  of  which  the  petitioners  were  apprised  by  tele- 
gram received  January  fourth.  The  will  was  read  by  the  executor  who 
wrote  it,  to  the  resident  heirs,  and  twice  to  the  nephew's  agent,  in  the 
evening  after  the  funeral  on  January  seventh.  One  of  the  California 
heirs,  a  brother  of  the  petitioners,  was  a  subscriber  to  the  Skowhegan 
paper,  which  contained  a  copy  of  the  will  in  its  issue  of  January 
fourteenth.  Both  of  the  petitioners  must  have  known  there  was  a  will 
of  some  kind. 
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The  nephew  visited  his  friends  in  Skowhegan  about  a  year  after  the 
will  was  executed,  where  he  tarried  some  months,  and  then  declared  to 
one  of  the  executors,  what  was  a  matter  of  great  notoriety,  that  "  he 
supposed  his  uncle  had  made  a  will,  and  that  it  was  understood  the 
property  generally  went  out  of  the  family ; "  and  he  substantially  admit- 
ted, by  declining  to  deny  when  pressed,  that  he  read  in  the  California 
daily  papers,  within  a  week  of  the  testator's  death,  dispatches  announc- 
ing that  the  testator  had  bequeathed  the  bnlk  of  his  property  to  the 
cause  of  education.  Moreover,  prior  to  February  twenty-eighth,  his 
agent  wrote  to  him  and  bis  co-petitioner  "  every  few  days,  of tener  than 
once  a  week,"  and  his  sister  in  Skowhegan  had  "  written  to  all  about 
every  thing,  twice  to  his  agent's  certain  knowledge." 

That  any  number  of  these  non-produced  letters  miscarried  is  utterly 
inconsistent  with  common  experience  under  our  efficient  postal  service 
and  with  unsatisfactorily  explained  expressions  in  their  letters,  such  as 
that  of  March  fifth,  where  it  drops  out  that  they  knew,  as  early  as  Feb- 
ruary fifth,  that  executors  had  been  qualified.  And  that  several  of 
these  letters  have  been  purposely  withheld,  among  them  that  which 
accompanied  the  copy  of  the  will,  is  evident  from  the  petitioners' 
utterly  irreconcilable  testimony  in  relation  to  the  search  for  them,  together 
with  their  very  distinct  recollection  of  the  dates  of  some  letters  received 
and  their  oblivionsness  as  to  the  dates  of  others  and  of  their  contents. 

If  they  did  not  actually  know  the  precise  terms  of  the  will  until  Jan- 
uary twenty-sixth,  they  must  have  known  its  substance,  that  they  were 
not  to  share  the  whole  property.  That  a  large  part  of  it  was  going  to 
charitable  objects  had  become  so  notorious  when  the  nephew  was  in 
Skowhegan  a  year  after  the  will  was  made  as  to  call  from  him  the 
remark  already  mentioned.  Having  as  much  at  stake  as  they  did,  and 
considering  the  ill  effect  of  delaying  the  settlement  of  the  estate,  ordi- 
nary care  and  diligence,  which  the  law  requires,  demanded  that  they 
should  be  active  and  make  use  of  all  such  reasonable  means  as  were 
within  their  reach  to  obtain  the  information — if  they  had  not  already 
done  it — necessary  to  enable  them  to  prosecute  their  right  of  appeal. 
They  knew  in  February  that  their  present  counsel  was  in  Cali/ornia, 
and  nad  had  some  communication  from  him,  for  on  March  third,  "  he 
(nephew)  had  been  waiting  a  few  days  to  see  him." 

Isut  it  is  obvious  that  they  had  no  intention  of  appealing  at  any  time 
after  January  twenty-sixth  and  before  February  twenty-third  ;  hence, 
their  non-residence  placed  them  in  no  better  situation  than  they  would 
have  had  if  residents.  We  are  not  satisfied,  therefore,  that  their  omis- 
sion was  not  without  fault  on  their  part ;  but  on  the  contrary,  that 
gross  laches  and  culpable  negligence  were  the  cause  of  their  non-action. 

Thus  where  an  analogous  remedial  statute — Rev.  Stat.,  chap.  77, 
§  19  — authorized  the  supreme  court  on  a  bill  in  equity  to  give  a  cred- 
itor judgment  for  his  claim  which  he  did  not  seasonably  present  to  the 
administrator  on  his  debtor's  estate,  provided,  mter  alia,  the  "  creditor 
is  not  chargeable  with  culpable  negligence,"  it  was  held  in  Massa- 
chusetts, under  a  like  statute,  that  a  bill  alleging  that  the  complainant 
resided  in  Montreal  and  did  not  know  of  the  debtor's  decease  or  of  the 
appointment  of  the  administrator  until  the  special  limitation  bar  had 
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intervened,  could  not  be  maintained.  The  court  said:  "The  only 
ground  on  which  he  can  rest  his  claim  is  that  he  resided  in  the  remote 
city  of  Montreal  and  had  not  been  informed  of  the  debtor's  decease. 
The  facts  can  hardly  be  said  to  present  any  thing  more  than  a  case  of 
mere  neglect  and  inattention.  He  failed  to  make  an  effective  inquiry, 
and  in  that  way  remained  in  ignorance  of  a  fact  which  was  of  course 
perfectly  well  known  and  which  there  was  no  attempt  to  conceal.  The 
formal  notice  required  by  law  and  directed  by  the  probate  court  was 
given.  The  only  mistake  is  the  failure  to  know  a  fact  about  which  he 
made  no  inquiry."    Syhes  v.  Meachamy  103  Mass.  286. 

Again,  the  petitioners  were  guilty  of  negligence  in  prosecuting  their 
petition.  It  is  of  the  utmost  importance  tnat  an  estate  of  this  magni- 
tude, comprising  more  than  $1,400,000  of  "rights  and  credits,"  should, 
as  speedily  as  the  law  will  allow,  come  into  the  possession  of  the  right- 
ful administrators  for  proper  distribution.  The  petitioners  not  only 
had  no  intention  of  seasonably  appealing,  but  even  the  nephew  did  not 
conclude  to  prosecute  the  petition  until  shortly  before  its  date  in  Sep- 
tember ;  and  the  niece  as  late  as  August  twenty-fourth,  wrote:  " Lon  — 
nephew  —  is  very  anxious  I  should  sign  all  papers  with  him  and  come 
in  to  help  pay  the  expenses  I  suppose,  if 'he  fails  to  get  a  compromise." 
But  it  seems  she  succumbed,  for  on  October  twenth-sixth,  she  wrote: 
"  No  wonder  you  were  astonished  to  see  my  name,  but  I  could  not  get 
out  of  it.  He  —  nephew  —  annoyed  me  so  much  that  I  finally  decided 
to  go  in  with  him  for  better  or  worse.  If  I  make  nothing  out  of  it,  he 
says  he  will  pay  all  the  expenses." 

While  the  law  affords  to  parties  a  year  as  its  extreme  limit  of  indul- 
gence, still  a  reasonable  construction  demands  diligence  on  their  part, 
and  does  not  allow  them  to  spend  the  whole  time,  when  they  know  all 
the  necessary  facts,  in  coming  to  a  conclusion  whether  or  not  they  will 
attempt  to  avail  themselves  of  its  remedial  provisions. 

No  good  reason  is  assigned  for  not  having  the  petition  drawn,  obtain- 
ing an  order  of  notice  thereon  in  vacation — Rev.  Stat.,  chap.  81,  §  1 — 
and  entering  and  trying  it  at  the  March  term,  and  thus  save  a  year  in 
taking  it  to  the  law  court,  instead  of  entering  it  on  the  nineteenth  day 
of  September  term  simply  for  notice,  and  trying  it  at  the  December 
term.  For  the  clause  in  Kevised  Statutes,  chapter  63,  section  25,  pro- 
viding that  the  "  petition  shall  be  heard  at  the  next  term  after  the 
filing  thereof"  is  simply  directory,  limiting  the  time  of  delaying  and 
hearing.  But  the  real  reasons  are  obvious.  The  niece  had  not  then 
yielded  to  the  "  annoyances  "  of  the  nephew.  Compromise  was  early 
the  height  of  his  expectation,  and  later  of  hers.  Delay,  as  an  obstruc- 
tion to  a  desirable  early  settlement  of  the  estate,  was  deemed  to  be  the 
most  convincing  argument  for  a  compromise.  An  attorney  was  being 
sought,  who,  in  direct  violation  of  Revised  Statutes,  chapter  122,  section 
12,  would  enter  into  the  scheme  and  trust  to  success  for  his  fees.  That 
as  early  as  March  third,  the  nephew  wrote  to  his  agent  in  Skowhegan : 
"  It  would  seem  to  me  that  a  good  lawver  would  take  such  a  case  as 
this  and  stand  in  for  a  share  if  he  won  the  case ;"  adding :  "All  these  big 
cases  here  —  California  —  such  as  Lick,  compromised,  and  this  is 
probably  what  the  lawyers  would  do  in  this."    And  on  March  fifth,  he 
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wrote,  that  a  lawyer  formerly  from  Maine  "  thinks  there  can  be  no  doubt 
but  a  movement  in  that  direction  would  bring  them  to  a  compromise 
at  once."     So  also,  on  August  twenty-fourth,  the  niece  wrote  :  "  What 

do  you  think  of 's  idea  of  forcing  a  compromise  ? "  adding  what  we 

quoted  above  from  her  same  letter  in  regard  to  the  nephew's  desire  to 
have  her  sign  "all  the  papers  and  help  pay  the  expenses  if  he  fails  to 
get  a  compromise."  And  although  they  did  not  sncceed  in  finding  a 
lawyer  "who  would  take  such  a  case  as  this  and  stand  in  for  a  share  if 
he  won,"  their  fruitless  search  did  not  finally  deter  them  from  pursuing 
their  main  purpose. 

Nor  do  we  tnink  that  "justice  requires  a  revision."  For  there  can 
be  no  well-grounded  pretension  that  this  instrument  is  other  than  the 
result  of  the  deliberate,  thoroughly-matured  and  well-settled  purpose  of 
the  eminent  man  whose  signature  it  bears,  completing  the  line  of  dona- 
tions begun  years  before  nis  decease,  showing  full  conversance  with 
the  magnitude  of  his  own  and  of  his  brother's  estates  —  the  latter  of 
which,  under  a  power  of  attorney  from  its  heirs,  including  the  petition- 
ers, he  also  managed  during  the  last  nine  years  of  his  life  —  and  a  full 
application  and  knowledge  of  the  condition  and  circumstances  of  his 
heirs. 

To  be  sure  the  petitioners  offered  certain  testimony  tending  to  show 
that  certain  of  his  brothers  "  broke  down  mentally,"  and  also  his  bus- 
iness affairs  with  his  manner  of  conducting  them  so  far  as  his  books 
might  disclose  them  —  all  as  bearing  upon  his  testamentary  capacity  — 
which  the  presiding  justice,  in  the  exercise  of  his  undoubted  discre- 
tionary power  to  direct  the  course  of  the  trial  before  him,  temporarily 
declined  to  hear,  apprising  their  counsel  at  the  same  time  that  he  did 
not  rule  it  to  be  incompetent,  but  would  postpone  it  until  some  evidence 
of  a  more  direct  and  substantial  character  should  be  introduced.  But 
as  no  such  testimony  was  introduced  and  the  offer  was  not  renewed,  we 
conclude  that  that  issue  was  abandoned,  especially  as  the  trial  was  taking 
place  in  the  town  where  the  testator  had  hved  so  many  years,  and  where 
the  nephew  had  stopped  six  months  in  1883  and  1884,  thus  having  not 
only  personal  knowledge  of  the  testator's  mental  condition,  but  ample 
opportunities  for  sounding  his  townsmen  on  the  subject.  Hence,  if  a 
revision  is  to  be  granted  under  this  head,  it  must  be  based  upon  some 
provision  in  the  will  which  is  unjust  to  the  petitioners.  But  it  is  our 
opinion  that  none  of  its  provisions  are  unjust  to  them. 

The  claim  made  in  their  petition  is  that  if  the  will  is  allowed  to  stand, 
it  "  practically  and  to  a  great  extent  disinherits  his  heirs."  That  is  to 
sav,  the  niece's  uncle  gave  one-half  of  his  estate  to  charitable  objects  in 
which  he  notoriously  took  a  great  interest  during  many  of  his  last  years, 
and  to  her  only  her  equal  share  of  the  remainder,  save  a  few  compara- 
tively small  bequests  to  some  intimate  friends.  This  disposition  of  his 
estate  the  law  fully  authorized,  since  the  whole  was  his  own,  and  they 
being  collateral  and  not  lineal  heirs,  he  was  under  no  legal  obligation  to 
support  them  —  Rev.  Stat.,  chap.  24,  §  16 — and  knowing  that  she 
would  receive  her  equal  share  of  all  of  his  brother's  estate  of  the  same 
Magnitude  as  his  own,  we  fail  to  perceive  wherein  any  injustice  is  done 
toner  by  the  will.    The  nephew's  share  of  the  testator's  residue  is 
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bequeathed,  to  be  sure,  to  him  in  trust  for  bis  son;  but  be  inherits  in 
his  own  right  his  equal  share  of  all  of  Philander' s;  and  it  is  quite 
apparent  from  the  testimony  why  the  testator  made  this  discrimination 
which  may  in  the  end  show  wisdom  rather  than  any  want  of  testament- 
ary capacity  or  any  injustice  to  the  nephew  and  his  family.  Neither 
new  trials  in  equity  nor  reviews  in  law,  when  not  a  matter  of  right,  are 
granted  except  upon  the  merits  to  prevent  injustice.  Pom.  Eq.,  §  836 ; 
Brooks  v.  B.  &  M.  L.  R.  JR.  Co.,  72  Me.  365 ;  Jones  v.  Eaton,  51  id. 
387,  and  cases  there  cited. 

This  provision  of  the  statute  —  Rev.  Stat.,  chap.  63,  §  25  —  has 
never  before  been  before  the  law  court,  though  like  provisions  have 
more  or  less  frequently  been  construed  in  other  jurisdictions  and  applied 
to  a  variety  of  circumstances,  the  courts  declaring  the  provisions  to  be 
remedial  in  their  character,  in  which  view  we  fully  concur.  The  lan- 
guage of  the  statute  precludes  the  idea  that  leave  is  to  be  granted  for 
the  mere  asking.  But  while  it  is  remedial  and  wisely  intended  to  prac- 
tically extend  the  time  for  appealing  to  parties  having  meritorious  cases, 
and  who  in  good  faith  have  shown  reasonable  diligence  in  availing  them- 
selves of  the  primary  right  of  appeal  as  well  as  of  the  extended  indul- 
gence, still  a  liberal  administration  of  it  will  not,  through  mere  caprice, 
extend  to  parties  an  unwarranted  license  to  negligently  waste  the  time 
allotted  them  either  for  taking  an  appeal  or  filing  tneir  petition  for  leave 
to  appeal,  for  the  purpose  of  delay,  and  thus,  under  a  misnamed  legal 
discretion,  invite  and  uphold  cases  begun  for  pure  compromise  and  spec- 
ulation. 

We  are  of  opinion,  therefore,  that  ihe  decision  of  the  presiding 
justice,  that  the  judge  of  probate  had  jurisdiction,  and  that  justice  does 
not  require  a  revision  of  his  decree,  was  correct.  The  petitioners  also 
allege  that  the  will  was  not  subscribed,  as  required  by  Revised  Statutes, 
chapter  74,  section  1,  by  "  three  credible  attesting  witnesses,  not  bene- 
ficially interested  under  the  will;"  but  that,  on  the  contrary,  they 
were  not  "  credible  "  and  were  "beneficially  interested  under  the  will, 
inasmuch  as  they  were  tax  payers  in  the  town  of  Skowhegan,  to  which 
a  legacy  was  given  and  a  devise  made  by  the  fifteenth  and  sixteenth 
items  of  the  will.  "  Credible  witnesses,  not  beneficially  interested 
under  the  will,"  are  obviously  intended  to  mean  witnesses  other  than 
those  described  in  Statutes  1821,  chapter  38,  section  2,  and  in  Revised 
Statutes  1841,  chapter  62,  section  2,  as  simply  "credible ;"  for  all  the 
words  of  description  must  have  some  meaning.  We  cannot  impeach 
the  intelligence  of  the  law-makers  by  considering  the  clause  tautological. 
It  seems  that  the  common  law  looked  upon  some  persons  as  unworthy 
to  obtain  credit,  and  excluded  them  from  being  witnesses  through  fear 
that,  if  heard,  their  testimony  would  be  believed,  and  hence  they  were 
denominated  not  incredible  witnesses,  for  that  term  the  law  applied 
to  testimony,  but  incompetent  witnesses  —  not  entitled  to  the  general 
character  of  credibility.  While  those  who  were  free  from  infamy  and 
certain  other  disqualifying  taints  and  influences,  including  that  of 
interest,  the  law  trusted  to  testify,  because  of  their  general  character 
of  credibility,  and  called  them  competent.  Hence  "  credible  "  as  applied 
to  witnesses  is  universally  considered  to  mean  competent.  But  as  "credi- 
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ble  "  witnesses  are  those  free  from  interest,  the  clause  "  not  beueficially 
interested  under  the  will "  was  introduced  for  the  purpose  of  eliminating 
the  element  of  interest  from  the  term  "credible"  which  formerly  included 
it,  and  define  and  modify  the  interest  which  should  thereafter  disqualify 
one  from  subscribing  a  will.  In  other  words,  "  credible  "  witnesses,  as 
that  term  has  hitherto  been  understood,  were  no  longer  essential;  but 
witnesses  who  are  competent  in  every  respect  other  than  that  of  inter- 
est, and  so  far  as  their  interest  should  thereafter  render  them  incom- 
Gtent,  it  must  not  only  be  a  "  beneficial  interest,"  but  such  as  would 
directly  derived  from  or  "  under  the  will."  Otherwise  the  utmost 
care  and  vigilance  on  the  part  of  a  testator  in  selecting  witnesses  to  his 
will  would  fail,  and  his  will,  since  the  omission  of  certain  provisions  of 
the  statutes,  soon  to  be  mentioned,  would  be  void,  instead  of  saving 
the  will  at  the  expense  of  some  provision  in  favor  of  the  witness. 

"We  think  this  view  is  folly  warranted  by  a  review  of  the  statutes  of 
wills  as  follows:  The  first  statute  —  Statute  1821,  chapter  38  —  con- 
tained certain  provisions,  borrowed  from  the  English  statutes,  making 
void  any  beneficial  legacy,  devise  or  interest  given  or  made  to  a  sub- 
scribing witness,  thereby  rendering  him  a  competent  witness  and  saving 
the  remaining  provisions  of  the  will ;  and  his  competency  was  also 
restored  by  his  receiving,  releasing  or  refusing  to  accept,  before  testify- 
ing, any  such  interest  given  him  by  the  will.  §§  8,  9  and  10. 
These  provisions  in  substance  were  re-enacted  in  Kevised  Statutes 
1841,  chapter  92. 

In  1856  the  legislators  made  a  total  revolution  in  the  common  law 
governing  the  competency  of  fitnesses,  so  far  as  their  personal  inter- 
est was  concerned,  neither  excusing  nor  excluding  them  by  reason  of 
interest  as  party  or  otherwise,  with  certain  exceptions  immaterial  to 
our  present  inquiry ;  but  provided  that  this  statute  should  not  affect 
the  law  relating  to  the  attestation  of  wills.  Stat.  1856,  chap.  266, 
§§  1  and  3. 

Subsequently  but  during  the  same  year,  the  legislature  commissioned 
ex-Chief  Justice  Shepley  to  make  a  new  revision  of  the  statutes,  and  in 
his  report,  the  provisions  in  Statute  1821 — chap.  38  —  above  men- 
tioned, were  intentionally  omitted — as  he  said  in  a  note  to  the  chapter 
on  wills  —  "  as  bein^  superseded  or  inconsistent  with  recent  enactments 
allowing  persons  interested  to  be  witnesses."  Shop.  74,  note  o. 
Whether  tnis  view  was  strictly  correct  or  otherwise,  those  omitted  pro- 
visions have  never  reappeared  in  any  subsequent  revision.  So  that,  if 
a  subscribing  witness  had  given  him  by  the  will  such  an  interest  as  was 
described  in  those  omitted  sections,  and  the  same  technical  construction 
of  the  attestation  clause  was  retained  as  formerly,  not  only  the  provis- 
ion in  the  will  in  favor  of  the  subscribing  witness,  but  the  whole  will 
would  be  absolutely  and  irretrievably  void.  Hence,  instead  of  liberal- 
izing and  enlarging  in  the  line  of  modern  legislation,  the  law  in  regard 
to  the  making  of  wills,  the  legislation  narrowed  and  restricted  it  and 
introduced  new  obstructions  which  might  readily  escape  the  most  pru- 
dent foresight.  Perceiving  this  condition  of  things,  the  legislature  at 
its  first  session  next  after  the  Revision  of  1857  —  from  which  those  sec- 
tions were  first  omitted  —  took  effect,  changed  the  attestation  clause 
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bj  adding,  "  not  beneficially  interested  under  the  provisions  of  the 
will"  —  Stat.  1859,  chap.  120,  §  1  —  with  the  evident  intention  of  lib- 
eralizing the  statute  by  declaring  in  substance  that  a  subscribing  wit- 
ness is  competent  whose  interest  a  reading  of  the  will  does  not  show  to 
be  one  which  is  vested  by  and  given  in  the  will  and  not  one  which 
comes  indirectly  or  consequentially  by  reason  of  an  interest  given  to 
some  person  other  than  the  witness.  And  this  amendment,  save  the 
redundant  words  "  the  provisions  of,"  has  been  re-enacted  in  the  subse- 
quent revisions. 

A  fair  construction  of  the  fifteenth  item  is  that  a  specific  sum  of 
money  is  given  to  the  town,  to  hold  in  trust  "for  the  worthy  poor" 
resident  therein  ;  that  the  principal  is  "  to  be  funded  "  and  the  income 
to  be  "  expended,"  one  moiety  thereof  by  a  "  woman's  aid  society," 
and  the  otter  by  the  town.  But  the  town  is  not  authorized  to  use  the 
latter  moiety  together  with  any  sum  which  it  may  raise  by  taxation  as 
a  joint  fund  for  the  support  ot  its  paupers ;  nor  to  assist  such  "  worthy 
and  unfortunate  poor"  only  as  have  a  settlement  therein  ;  but  to  dis- 
tribute it  among  the  residents  described,  regardless  of  any  pauper  set- 
tlement of  the  recipients.  Moreover,  the  clause,  "  to  save  them  from 
pauperism,"  was  not  intended  to  mean,  for  the  avowed  purpose  of  pre- 
venting those  who  thus  enjoyed  his  bounty  from  imminent  pauperism, 
nor  to  qualify  or  in  any  wise  limit  or  restrict  the  distribution  to  such 
persons  as,  without  it,  would  necessarily  or  probably  become  a  town 
charge ;  but  it  was  simply  intended  to  express  in  the  most  general  and 
abstract  manner,  the  testator's  belief  of  the  good  effects  which  might 
in  part  incidentally  result  from  this  considerate  charitable  bequest. 

The  devise,  also,  was  for  a  public  purpose ;  from  which  the  inhab- 
itants of  the  town  might  derive  more  or  less  benefit  of  a  general  char- 
acter, but  not  of  that  direct,  certain  pecuniary  nature  which  would 
thereby  make  them  "  beneficially  interested."  Such  a  devise  cannot 
be  reasonably  expected  to  lessen  the  taxes  of  the  inhabitants. 

The  land  devised  and  the  money  bequeathed  are  to  be  held  by  the 
town  as  trustee  for  the  respective  purposes  prescribed  in  the  wilL 
They  cannot  be  rightfully  nsed  for  any  other  purposes.  No  execution 
issued  on  a  judgment  against  the  town  can  be  levied  on  the  land,  since 
the  nature  of  its  tenure  is  disclosed  by  the  record  to  be  read  of  all 
men.  But  if  the  mode  of  distributing  the  income  of  the  bequest  should 
sometimes  incidentally  happen  to  keep  from  public  expense  some  of 
its  recipients  and  thereby  indirectly  affect  the  taxes  in  some  slight 
degree,  that  fact  would  not  render  these  witnesses  incompetent.  a  It 
is  clear,"  said  Wilde,  J.,  "  that  unless  the  witnesses  are  to  be  relieved 
from  their  taxes  by  this  donation,  they  are  competent.  It  is  possible, 
though  not  probable,  that  they  may  thus  be  relieved,  bnt  neither  possi- 
bilities nor  even  probabilities  are  sufficient  to  disqualify  a  witness." 
Hawes  v.  Humphrey  fi  Pick.  360;  Northampton  v.  Smith,  11  Mete  890. 

In  actions  where  a  town  is  not  a  party  to  the  record,  but  is  simply 
indirectly  interested,  its  inhabitants  were  at  common  law  in  this  State 
competent,  because  their  interest  was  contingent.  State  v.  ShMU/%  23 
Me.  HI,  114;  State  v.  Woodward,  34  id.  293;  Fletcher  v.  Somerset 
R.  R.  Co..  74  id.  434. 


Digitized  by 


Google 


Me.]  Mabston  et  al.,  Petitionees.  737 

But  this  question  has  been  decided  in  principle  in  Piper  v.  Moultoti, 
72  Me.  155, 158,  and  is  decisive  of  this  branch  of  the  case.  One  ground 
on  which  the  decision  was  put  was  that  the  interest  of  two  of  the  wit- 
nesses, though  tax  payers  in  the  town  to  which  a  bequest  was  made  in 
trust,  was  not  "  certain  and  direct."  The  opinion  was  drawn,  after 
thorough  argument  by  learned  counsel  against  the  will,  by  the  dis- 
tinguished chief  justice  at  that  time,  and  it  received  the  unqualified  con- 
currence of  our  fate  learned  associate,  Judge  Barrows,  who  for  years, 
before  his  twenty-one  years'  service  on  the  supreme  court  bench,  was 
judge  of  probate  for  Cumberland  county.  That  opinion  was  announced 
and  published  nearly  two  years  prior  to  the  execution  of  this  will.  It 
was  probably  in  the  mind  of  Judge  Dascomb,  who  wrote  the  will,  when 
the  testator  came  to  execute  it,  and  it  afforded  them  the  freshest  assur- 
ance of  this  court  that  the  friends  and  neighbors  who  had  known  the 
testator  so  long  and  well,  whom  he  desired  to  witness  his  solemn  act  of 
making  a  testamentary  disposition  of  his  vast  possessions,  one-half 
whereof  he  thereby  devoted  to  charity's  sake,  although  they  were  men 
of  substance  in  the  town  which  he  had  constituted  trustees,  of  some  of 
his  public  bounty,  were  not  thereby  rendered  incompetent  therefor 
under  our  statute. 

Furthermore,  the  petitioners  contend  that  the  witness  Gushing,  even 
if  not  disqualified  by  reason  of  being  a  tax  payer  in  Skowhegan,  was 
"beneficially  interested  under  the  will,"  because,  at  the  time  of  execu- 
tion, he  held  two  shares  of  stock  of  trading  corporation  called  the 
"Skowhegan  Hall  Association,"  to  which  the  testator  bequeathed 
$15,000,  "  in  part  to  secure  a  liberal  policy  in  respect  to  the  use  of  the 
hall  for  objects  of  public  interest." 

The  name  of  the  corporation  shows  its  object  to  have  been  to  secure 
a  public  hall,  and  realizing  that  it  would  not  at  first  be  self-supporting 
the  block  included  stores,  which  would  command  good  rents.  The 
testimony  shows  that  the  hall  was  always  used  for  "  public  meetings — 
temperance  meetiugs,  agricultural  meetings,  lyceum  lectures,  concerts, 
graduation  exercises  of  high  school,  and  town  meetings,  for  which  the 
custom  was  to  charge  rent,  except  for  town  meetings,  which  were  free 
in  consideration  of  $2,200  contributed  by  the  town." 

The  obvious  intention  of  the  testator  was  to  contribute  the  sum  named 
toward  making  the  hall  free  for  all  such  "  objects  of  public  interest." 
The  phrase  "  in  part "  could  not  have  been  intended  as  equivalent  to 
"  a  part  of."  It  in  nowise  indicated  a  desire  or  intention  of  devoting 
an  undefined  part  of  the  bequest  to  securing  a  free  use,  or  "a  liberal 
policy  in  respect  to  the  use  of  the  hall "  for  public  objects,  leaving  the 
remainder  to  be  appropriated  for  the  pecuniary  benefit  of  the  stock- 
holders. But  when  considered  in  connection  with  the  charitable  tenor 
of  the  will,  together  with  the  particular  "  objects  of  public  interest "  for 
which  it  had  always  been  used,  the  clear  meaning  of  the  testator  was, 
that  while,  from  knowledge  derived  during  his  long  presidential  tenure, 
he  knew  the  sum  alone  bequeathed  would  not  fullv,  but  would  "  in  part" 
at  least  bring  about  the  desired  result :  and  that  he  thereby  contributed 
what  he  considered  to  be  his  share  of  whatever  sum  might  be  found 
necessary  thereto. 
Vol.  IX— 98 
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But  no  part  of  this  legacy  conferred  on  dishing  any  direct  and  cer- 
tain interest  in  it.  The  most  that  can  be  claimed  is  that  the  legacy  gave 
an  interest  to  a  corporation  two  shares  of  whose  stock  —  worth  $1.50 
each  —  the  witness,  at  the  time  of  the  execution^  held,  but  disposed  of 
before  the  probate  of  the  will. 

Even  if  the  theory  of  the  petitioners  be  adopted,  that  a  part  of  the 
legacy  was  to  be  appropriated  to  "securing  a  liberal  policy  in  respect 
to  the  use  of  the  hall  for  objects  of  public  interest,"  Cushing's  iuterest 
at  best  was  contingent.  The  part  to  be  thus  applied  not  being  desig- 
nated in  the  will,  the  corporation  might,  by  appropriating  substantially 
the  whole  of  it,  deprive  any  stockholder  of  any  beneficial  interest  what- 
ever in  it. 

But  we  do  not  place  the  decision  upon  this  ground,  but  upon  the 
broader  ground  that  the  legislature  did  not  intend  to  declare  incompe- 
tent a  subscribing  witness  to  a  will  which  contained  a  legacy  to  a  cor- 
poration, of  whose  stock  the  witness  happened  to  hold  one  or  more 
shares. 

If  a  testator  can  give  none  of  his  estate  to  his  town  for  charitable 
purposes,  without  thereby  disqualifying  as  witnesses  every  one  of  his 
neighbors  and  townsmen  who  Knew  him,  and  all  other  citizens  of  what- 
ever town,  county  or  State  who  happen  to  own  property  in  his  town 
liable  to  taxation  therein ;  or  to  a  corporation,  without  thereby  render- 
ing incompetent  every  stockholder  therein,  then  the  practicability  of 
legally  executing  a  will  —  especially  since  the  omission  and  consequent 
repeal  of  the  former  provisions  hereinbefore  mentioned  —  becomes  a 
matter  of  chance,  for  it  would  be  substantially  impracticable  to  season- 
ably ascertain  such  disqualifying  facts. 

On  the  other  hand  —  to  repeat  what  we  have  substantially  already 
said  —  we  think  the  legislature  intended,  by  its  amendment  of  the  attes- 
tation clause,  to  relieve  wills  from  the  dilemma  in  which  the  omission 
and  consequent  repeal  of  the  early  statutory  provisions  heretofore  men- 
tioned had  placed  them,  and  thereby  enable  a  testator  to  readily  know, 
from  a  perusal  of  the  provisions  of  his  will,  whether  or  not  he  had  therein 
given  to  those  whom  he  desired  to  witness  it,  a  direct  and  certain  inter- 
est in  his  estate  ;  and  if  their  names  do  not  appear  therein  as  devisee, 
legatee  or  donee  of  some  direct  and  certain  pecuniary  interest  named, 
and  they  are  not  heirs  toany  such  devisee,  legatee  or  donee,  they  shall 
be  deemed  not  "  beneficially  interested  under  the  will." 

Exceptions  overruled. 

Peters,  Ch.  J.,  Libbey,  Foster  and  Haskell,  J  J.,  concurred;  Dan- 
forth,  J.,  did  not  sit. 
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SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 


County  Commissioners  of  Hampshire  County,  Petitioners. 
January  11, 1887. 

Special  Commission  —  Award — Appeal — Laches — Interest. 

Upon  an  appeal  to  a  jury  from  the  determination  of  the  commissioners  i 
ing  the  expense  of  protecting  the  banks  of  the  Connecticut  river —  Stat,  of  1875, 
chap.  200 — the  question  as  to  what  other  parties  have  been  benefited  by  the 
improvement,  and  what  proportion  they  should  pay  is  not  open  to  the  considera- 
tion of  the  jury. 

The  legislature  could  grant  such  limited  right  of  appeal  as  it  saw  fit. 

The  doctrine  of  the  loss  of  a  party's  rights  by  his  laches  in  enforcing  them  has 
no  application  to  such  a  case,  the  commissioners  acting  for  all  the  parties  interested. 

Interest  upon  the  sums  expended  by  the  county  may  be  included  as  a  part  of 
the  expense  to  be  assessed. 

An  assessment  of  the  trustees,  in  their  representative  capacity,  of  what  was 
formerly  the  Massachusetts  Central  Railroad  Co.  is  proper,  the  work  being  a  ben- 
efit  to  the  company. 

Compound  interest  cannot  be  allowed  upon  the  expenditures  of  the  county 
commissioners. 

Petition,  under  Statutes  of  1875,  chapter  200,  for  the  appointment 
of  special  commissioners  to  apportion  the  expense  incurred  as  therein 
authorized,  in  protecting  the  banks  of  Connecticut  river.  The  case  is 
stated  in  the  opinion. 

W.  G.  Bassett,  for  Hampshire  county.  T.  J.  Spwuldingy  for  North- 
ampton. «/.  C.  Hammond,  for  Hadley.  E.  Parsons,  for  S.  N.  Aldrich 
etal. 

Mobton,  Ch.  J.  The  object  of  the  statute  of  1875,  chapter  200,  was 
to  secure  the  protection  of  the  banks  of  the  Connecticut  river,  a  great 
public  improvement  in  which  the  county  of  Hampshire  and  many  towns, 
corporations  and  individuals  were  interested.  The  scheme  of  the  stat- 
ute is  that  the  work  shall  be  done  and  the  expenses  borne  in  the  first 
instance  by  the  county  of  Hampshire.  Upon  the  completion  of  the 
work,  the  county  commissioners  are  required  to  make  a  record  of  their 
doings  and  of  the  amount  expended  or  cost,  and  thereupon  three  special 
commissioners  are  to  be  appointed  by  this  court "  to  determine  and  decree 
what  towns,  persons  and  corporations,  including  said  county,  are  ben- 
efited by  said  work  and  what  proportion  of  the  cost  of  said  work  "  shall 
be  paid  severally  by  them.  The  third  section  provides  that "  any  party 
affected  by  the  decree  and  dissatisfied  with  the  determination  of  the 
commissioners  may  appeal  to  a  jury  from  the  award  of  the  commis- 
sioners." 

In  the  case  before  us  commissioners  were  duly  appointed  who  have 
made  their  decree,  and  the  case  was  heard  before  a  single  justice  and  a 
jury,  upon  the  several  appeals  taken  by  the  parties  interested.  The 
presiding  justice  has  reported  to  the  full  court  several  questions  of  law 
which  arose  at  the  trial. 

1.  The  city  of  Northampton  claimed  that  its  appeal  opened  to  the 
consideration  of  the  jury  the  entire  question  of  what  parties  are  ben- 


Digitized  by 


Google 


740  Thb  Eastern  Reporter. 

efited  and  the  proportion  to  be  assessed  to  each.  We  think  this  claim 
is  based  upon  a  broader  construction  of  the  statute  than  it  will  reason- 
ably bear.  The  statute  evidently  contemplates  that  there  may  be  many 
parties  affected  by  the  decree  and  that  each  party  severally  and  inde- 
pendently should  have  a  right  of  appeal.  There  is  no  reason  why  an 
appeal  by  Northampton  should  draw  in  question  the  rights  of  other 
towns  and  compel  them  to  bear  further  litigation.  The  question  whether 
Hadley  is  liable  and  to  what  amount  concerns  Hadley  alone,  and  North- 
ampton has  no  interest  in  it.  If  an  appeal  by  one  party  opens  the  entire 
case,  it  would  open  it  not  only  as  to  the  rights  and  proportions  of  all 
the  other  parties  to  the  recora,  but  would  involve  the  inquiry  whether 
other  towns  and  parties  are  not  benefited ;  and  it  would  present  a  case 
of  such  complication  and  difficulty  that  it  could  not  be  satisfactorily 
tried  before  a  jury.  We  do  not  think  the  legislature  intended  this. 
It  intended  that "  any  party  affected  by  the  decree  "  might  appeal  inde- 
pendently of  the  other  parties,  and  might  retry  its  case  to  the  extent 
to  which  it  is  affected,  and  such  appeal  will  open  the  case  only  so  far  as 
is  necessary  for  determining  the  rights  of  the  appealing  party. 

The  ruling  of  the  court,  that  the  appeal  by  Northampton  opened  the 
question  of  the  liability  of  the  city  and  the  amount  of  it,  gave  to  the 
city  all  that  it  is  entitled  to,  as  it  permitted  it  to  prove,  if  it  could,  that  it 
was  not  benefited,  and  that  the  amount  assessed  to  it  was  too  great  The 
legislature  could  legally  grant  such  limited  right  of  appeal  as  it  saw  fit 
Sunderland  Bridge  case,  122  Mass.  459 ;  Jyorthampton  Bridge  case, 
116  id.  442.  We  cannot  think  that  it  was  the  intention  of  the  legisla- 
ture that  on  appeal  by  any  one  party  a  jury  should  revise  the  whole 
proceedings  of  the  commissioners,  and  should  try  the  whole  case  de 
novo.  It  would  be  impracticable  to  frame  issues  and  to  try  such  a  case 
intelligently  before  a  jury.  On  the  contrary,  we  think  tne  intention 
was  to  give  to  each  party  assessed  by  the  award  of  the  commissioners  the 
right  to  appeal  separately,  and  to  try  only  the  questions  of  its  liability, 
and  the  amount  thereof.  The  county  is  the  only  party  liable  to  be 
injured  by  this  construction,  since  if,  upon  appeal,  any  party  procures  a 
verdict  more  favorable  to  itself  than  the  award  of  the  commissioners, 
the  difference  would  fall  upon  the  county,  but  we  think  this  was  oue 
of  the  risks  imposed  upon  the  county,  when  the  legislature  required  it 
to  pay  the  expenses  of  the  work,  and  to  risk  its  reimbursement  from 
the  towns  and  corporations  adjudged  to  be  benefited  by  it. 

2.  All  the  appealing  parties  claimed  that  there  was  such  laches  in 
law,  and,  in  fact,  that  no  portion  of  the  actual  expenditure  could  be 
recovered.  The  court  properly  ruled  that  there  was  no  laches  which  would 
prevent  an  assessment  against  the  parties  benefited.  The  doctrine  of 
the  loss  of  a  party's  rignts  by  his  laches  in  enforcing  them  has  no 
application  to  the  case.  The  statute  does  not  fix  ajiy  time  within 
which  the  county  commissioners  must  complete  the  work  and  bring 
their  petition  for  an  assessment  of  the  expenses.  This  is  left  to  their 
discretion.  Fairbanks  v.  Mayor  and  Aldermen  of  FUchburg,  138 
Mass.  42.  Beside  this,  the  county  commissioners  do  not  act  in  perform- 
ing their  duties  under  this  act  as  the  agent  of  the  county.  They  act  as 
a  board  of  public  officers,  to  whom  the  legislature  saw  fit  to  intrust 
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this  duty,  and  they  represent  and  act  for  each  of  the  appellants  as 
much  as  for  the  county.  If  there  has  been  unreasonable  delay  on  their 
part  there  is  no  reason  why  the  county,  which  is  as  much  injured  by 
it  as  any  other  party,  should  bear  the  burden  of  the  other  parties  inter- 
ested. 

3.  The  court  rightly  ruled  that  interest  upon  the  sums  expended 
by  the  county  could  be  included  as  a  part  of  the  expenditures  to  be 
assessed.  The  statute  clearly  contemplates  that  the  whole  cost  of  the 
work  shall  be  divided  between  the  county,  towns  and  corporations 
benefited.  Under  it  money  must  be  expended  at  once,  and  from  time 
to  time,  and  a  long  time  must  elapse  before  the  county  could  obtain 
reimbursement.  Interest  upon  the  money  thus  expended  is  fairly  an 
incident  and  part  of  the  cost.  There  is  no  good  reason  why  this  part 
of  the  cost  should  be  borne  exclusively  by  the  county.  It  advanced 
the  money  not  for  its  own  use  exclusively,  but  for  the  U6e  and  benefit 
of  all  parties  interested  in  the  work,  and  it  is  just  that  it  should  be 
reimbursed  for  this  part  of  the  cost.  Haverhill  Bridge  Proprietors  v. 
County  Commi88ioner8  of  .Essex,  103  Mass.  120. 

4.  The  defendants,  Aldrich,  Perkins  and  Wood,  claimed,  as  matter 
of  law,  that  they  were  not  liable  for  any  portion  of  the  expenditures. 
We  are  of  opinion  that  the  presiding  iudge  rightly  refused  to  give 
this  ruling.  It  is  admitted  that  the  work  done  is  a  benefit  to  the  struc- 
tures, which  were  formerly  the  property  of  the  Massachusetts  Central 
Railroad  Company,  and  were,  at  the  time  of  the  adjudication  and 
decree  of  the  commissioners,  the  property  of  the  three  defendants  as 
trustees.  These  trustees  do  not  hold  the  property  strictly  as  private 
purchasers.  They  hold  it  under  authority  of  and  subject  to  the  trusts 
declared  in  the  Statute  of  1883,  chapter  83.  It  was  the  intent  of  the 
Statute  that,  while  the  property  remained  in  the  hands  of  the  trustees 
and  after  the  organization  of  the  new  company,  they  should  be  subject 
to  the  duties  and  liabilities  of  the  Massachusetts  Central  Railroad 
Company.  That  company  was  under  an  inchoate  liability  to  be 
assessed  for  a  portion  oi  the  expenses  of  the  improvement  of  the  river, 
and  the  trustees  continued  subject  to  this  liability.  We  think  the 
special  commissioners  rightly  ruled  that  the  trustees,  being  the  owners 
of  the  property  of  the  railroad  at  the  time  of  their  award,  were  liable 
for  a  portion  of  the  expenses  within  the  meaning  of  the  Statute  of 
1875.  These  defendants  object  to  the  ruling  oi  the  court  that  the 
property  held  by  them  as  trustees  is  liable  for  a  proportion  of  the 
expense,  though  they  are  not  personally  liable,  upon  the  ground  that 
this  ruling  and  the  verdict  of  the  jury  under  it,  departed  from  the 
award  of  the  commissioners  and  introduced  a  new  party.  The  ruling 
is  substantially  that  the  defendants  are  liable  as  trustees,  and  the  ver- . 
diet  of  the  jury  is  to  the  same  effect.  The  whole  record  ,of  the  special 
commissioners  shows  that  they  are  throughout  dealing  with  Aldrich, 
Perkins  and  Wood,  as  trustees  under  the  Statute  of  1883,  and  their 
award  that  these  three  defendants  should  pay  five-thirtieths  of  the 
expense  clearly'  means  these  defendants  in  their  capacity  of  trustees. 
There  is  no  variance  between  this  award  and  the  verdict,  and  the  ruling 
of  the  court  did  not  introduce  any  new  party. 
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5.  The  county  claimed  that  the  special  commissioners  and  the  court 
are  bound  to  take  the  report  of  the  county  commissioners  as  conclu- 
sive, and,  therefore,  that  the  sum  found  by  them,  $14,309.12,  with 
interest  to  the  date  of  the  verdict,  should  be  divided  among  the  several 
parties,  according  to  the  proportions  established  by  the  special  com- 
missioners. The  court  ruled  tnat  the  sum  to  be  assessed  was  $9,221.15, 
being  the  amount  of  the  actual  expenditures,  with  simple  interest 
added  to  the  date  of  the  verdict.  The  report  of  the  county  commis- 
sioners 6hows  that  the  total  expenditures  to  September  1,  1876,  were 
the  said  sum  of  $9,221.15.  The  other  charges,  which  increase  the 
amount  of  their  account  to  $14,309.12,  are  for  interest. 

The  claim  of  the  county  results  in  giving  compound  interest,  which, 
we  think,  ought  not  be  allowed.  It  is  true  that  the  report  of  the 
county  commissioners  as  to  their  expenditures  is  conclusive  upon  all 
parties,  and  that  this  court  cannot  revise  it,  so  far  as  to  inquire  into  the 
amount  or  propriety  of  the  expenditures.  But  the  question  what 
interest  should  be  allowed  is  a  question  of  law  which  appears  upon  the 
face  of  the  report.  No  harm  is  done  to  any  one  by  considering  this 
question  upon  the  record  as  it  now  stands,  instead  of  resorting  to  an 
auxiliary  writ  of  certiorari,  which  would  raise  precisely  the  same  ques- 
tion. Upon  the  whole  case  we  are  of  opinion  that  the  rulings  at  the 
trial  were  right,  and  that  judgment  should  be  entered  according  to  the 
verdict  of  the  jury. 

Judgment  accordingly. 


Tobin  v.  Jones. 

January  17,  1887. 

Witness— Auditor. 

The  auditor  before  whom  the  case  was  heard  may  be  called  as  a  witness  upon 
the  trial  before  the  court  to  prove  that  the  defendant's  testimony  before  him  was 
contradictory  of  his  testimony  before  the  court. 

Action  of  contract  to  recover  for  labor  and  services  performed  by 
the  plaintiff  for  the  defendant.  The  case  was  sent  to  an  anditor,  who 
made  his  report  to  the  court.  At  the  trial  in  the  superior  court  the 
plaintiff  offered  the  auditor's  report  in  evidence  and  rested  his  case. 
The  defendant  then  offered  evidence,  being  himself  a  witness.  In  re- 
buttal the  plaintiff  called  the  auditor  as  a  witness.  The  defendant 
objected  to  the  auditor's  testifying  on  the  ground  that  being  anditor  in 
the  case  he  was  not  competent  to  testify,  but  the  court  overruled  the 
objection  and  allowed  the  auditor  to  be  examined  as  a  witness  in  behalf 
of  the  plaintiff  for  the  sole  purpose  of  contradicting  the  testimony  of 
the  defendant  Jones.  The  jury  found  for  the  plaintiff  and  the  defend- 
ant alleged  exceptions. 

J.  Z.  Eldridge,  for  plaintiff.    J.  K  Tirrett,  for  defendant 

By  the  Court.  At  the  trial  in  the  superior  court,  the  defendant 
was  a  witness  in  his  own  behalf.  It  was  competent  for  the  plaintiff  to 
.contradict  his  testimony  and  impeach  his  credibility,  by  showing  that 
he  had  made  inconsistent  statements  at  other  times.     H^e  had  the  right, 
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therefore,  to  prove  by  any  competent  witness  that  the  defendant  made 
such  contradictory  statements  in  his  testimony  before  the  auditor,  who 
heard  the  case,  and  for  this  purpose  the  auditor  is  a  competent  witness, 
he  not  having  set  out  in  his  report  the  testimony  taken  before  him. 
He  is  not  called  as  a  witness  to  control  or  affect  his  report  either  by 
impeaching  it  or  adding  to  it,  but  merely  to  contradict  the  testimony 
of  the  defendant.  The  case,  therefore,  does  not  fall  within  the  cases 
of  Monk  v.  Bealy  2  Allen,  585,  and  Packard  v.  Reynold*,  100  Mass, 
153. 
Exceptions  overruled. 

Boston  Loan  Co.  vt  Myees. 

January  17,  1887. 

Bsflkvin  —  Damages  —  Use  op  Propebty. 

When  a  defendant,  from  whom  the  plaintiff  replevied  a  piano,  succeeds  in  the 
action,  he  is  entitled  to  recover  of  the  plaintiff  such  damages  for  the  detention 
thereof  as  the  jury  shall  be  satisfied  the  use  of  the  property  was  worth  to  the 
defendant  during  the  time  of  the  detention,  considering  the  nature  and  character 
of  the  property.* 

C.  W.  BarUett,  for  plaintiff.     J.  B.  Richardson,  for  defendant. 

Moetton,  Ch.  J.  This  is  an  action  of  replevin  in  which  the  defend- 
ant has  recovered  a  verdict.  He  is  entitled  to  recover  as  damages  such 
sum  as  will  be  a  fair  indemnity  to  him  for  the  injury  he  has  sustained 
by  reason  of  the  unlawful  taking  and  detention  of  his  property  by  the 
plaintiff.  Stevens  v.  Tuite,  104  Mass.  328.  In  this  case  the  property 
replevied  was  household  furniture,  including  a  piano,  and  it  appeared 
that  during  the  time  of  the  detention  the  defendant  did  not  purchase 
or  hire  other  similar  property.  The  plaintiff  asked  the  court  to  rule 
that  "  the  damages  for  the  detention  should  be  fixed  at  the  interest  of 
the  money  value  of  the  property,  during  the  time  it  was  detained,  and 
whatever  loss  or  inconvenience  was  sustained  in  purchasing  property 
of  equal  value  for  use  during  the  time  of  detention."  As  the  defendant 
did  not  purchase  other  property,  this  was  equivalent  to  asking  the 
court  to  rule  that  the  defendant  could  only  recover  as  damages  the  inter- 
est on  the  value  of  the  property.  The  court  rightly  refused  this  ruling, 
for  it  is  clear  that  interest  on  the  value  of  the  property  is  no  criterion 
of  the  damage  sustained  by  the  defendant,  by  reason  of  being  deprived 
of  the  use  of  it.  The  property  was  household  furniture,  in  daily  use 
and  necessary  to  his  comfort.  It  is  evident  that  the  restoration  of  the 
property,  with  interest  on  its  value,  would  not  furnish  an  adequate 
indemnity  to  the  defendant  for  the  wrong  done  in  taking  it  out 
of  his  possession.  In  Clark  v.  Martm,  120  Mass.  543,  it  was  held  that, 
where  a  plaintiff  in  replevin  recovered  damages  for  the  detention  of  a 
horse  and  buggy  attacked  by  the  defendant  on  a  writ  against  a  third 
person,  the  jury  might  award  such  damages  for  the  detention  as  they 
should  be  satisfied  the  use  of  the  property  was  worth  to  the  plaintiff 
during  the  time  of  the  detention,  considering  the  nature  and  character 
of   the  property.     A  similar  rule  of   damages  would  apply  in  the  case 


*  See  Brown  v.  Town  of  Southbury,  3  East.  Rep'r,  551. 
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before  us,  and  it  is  to  be  presumed  that  such  rule  was  adopted  by  the 
court,  as  nothing  appears  to  the  contrary. 
Exceptions  overruled. 


Teacey  v.  Notes. 

January  21,  1887. 

Complaint —  Certificate  —  Oath. 

The  fact  that  the  certificate  was  made  by  the  clerk,  and  that  it  recites  that  the 
complaint  was  sworn  to  "  before  said  court,"  raises  a  presumption  that  it  was 
done  in  court. 

Complaint  under  the  bastardy  act  —  Pub.  Stats.,  chap.  85  —  to  the 
justice  of  the  police  court  of  Lowell,  alleging  that  the  complainant  was 
then  pregnant  with  child,  which,  if  born  alive,  would  be  a  bastard, 
accusing  the  respondent  with  being  the  father  of  the  child.  The  com- 
plaint was  sworn  to  by  the  complainant  October  1,  1885,  "before  said 
court,"  the  certificate  being  made  by  the  clerk  of  the  court. 

In  the  superior  court  a  supplementary  complaint  was  filed,  setting 
forth  the  previous  proceedings,  and  alleging  the  birth  of  the  child  on 
March  4,  1886. 

In  said  superior  court,  and  before  plea  was  made  by  the  respondent 
to  said  complaints,  or  either  of  them,  he  filed  a  motion  to  dismiss  the 
said  original  and  supplementary  complaints  for  the  reason  that  the  first 
complaint  was  irregularly  received  and  sworn  to.  The  motion  was 
overruled  by  the  court,  and  exceptions  were  alleged. 

At  the  tnal  one  of  the  complainant's  witnesses,  Solon  Bartlett,  testi- 
fied that  on  the  3d  day  of  March,  1886,  he  was,  and  had  been  for  some 
years,  a  practicing  physician ;  that  he  was  called  on  that  day  to  attend 
the  complainant,  and  that  he  found  her  apparently  in  labor  pains ;  that, 
in  answer  to  his  question,  she  then  said  that  the  respondent  had  begotten 
her  with  the  child  with  which  she  was  pregnant.  Said  Bartlett  fur- 
ther testified  that  he  could  not  tell  at  what  hour  of  the  day  — March 
third  —  this  was,  whether  early  or  late  in  the  day,  but  that  on  the  next 
day,  March  fourth,  he  was  again  called,  and  that,  when  he  reached  the 
complainant,  the  child  was  born,  but  that  the  umbilical  cord  had  not  been 
cut ;  that,  before  he  cut  the  cord,  he  asked  her,  the  complainant,  if  she 
made  the  same  statement  then  that  she  had  before,  that  the  respondent 
was  the  father  of  the  child. 

The  respondent  was  not  present  at  this  conversation,  and  the 
respondent  objected  to  the  admission  of  this  testimony,  claiming  that 
the  complainant  was  not  then  in  the  time  of  her  travail,  and  that  she 
had  then  been  delivered  of  the  child.  The  court  permitted  the  wit- 
ness to  testify  as  aforesaid,  and,  against  the  respondent's  objection,  to 
testify  further  that,  in  answer  to  his  said  question,  the  complainant  said 
that  she  did  then  make  the  same  statement  that  the  respondent,  John 
F.  Noyes,  was  the  father  of  the  child ;  and  to  the  ruling  of  the  court, 
admitting  said  testimony,  the  respondent  excepted.  There  was  evi- 
dence from  the  nurse  that,  in  the  time  of  the  travail,  the  complainant 
said  the  respondent  was  the  father  of  the  child. 
The  jury  found  the  respondent  guilty. 
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N.  D.  Pratt  and  E.  B.  Quinn,  for  complainant.  C.  S.  LiUey  and 
J.  Crowley,  for  respondent. 

C.  Allen,  J.  The  defendant  introduced  no  evidence  to  show  that 
in  point  of  fact  the  complaint  was  sworn  to  before  the  justice  of  the 
police  court  when  the  court  was  not  in  session,  but  contends  that  this 
must  be  assumed  from  the  language  of  the  complaint  itself,  the  words 
being :  "  The  voluntary  complaint,  etc.,  taken  on  oath  before  the  justice 
of  the  police  court  of  Lowell."  These  words  are  consistent  with  its 
being  sworn  to  either  in  court  or  out  of  court ;  and  if  sworn  to  in 
court,  the  clerk  was  the  proper  person  to  make  the  certificate.  From 
the  fact  that  the  certificate  was  made  by  the  clerk,  and  that  it  recites 
that  the  complaint  was  sworn  to  "  before  said  court,"  a  presumption 
arises  that  this  was  done  in  court.  Richardson  v.  Burleigh,  3  Allen, 
479;  Sabins  v.  Jones,  119  Mass.  167. 

The  testimony  of  the  complainant's  accusation  of  the  defendant  was 
competent.  At  the  time  the  accusation-  was  made  she  had  not  been 
completely  delivered  of  the  child,  within  the  meaning  of  the  Public 
Statutes,  chapter  85,  section  16.  In  Bacon  v.  Ramngton,  5  Pick.  63, 
the  accusation  apparently  was  made  at  a  later  time  than  in  the  present 
case. 

Exceptions  overruled. 


Flax  Pond  "Water  Co.  v.  City  of  Lynn. 

January  24,  1887. 

Assessment — Taxation — Injunction. 

An  injunction  to  restrain  the  levy  and  collection  of  a  tax  upon  what  the  com- 
plainant alleges  is  only  an  interest  in  a  body  of  water  is  not  within  the  equity 
jurisdiction  of  the  court. 

Bill  in  equity  alleging  that  by  a  deed  from  Stephen  II.  Tarbell,  dated 
June  9,  18?6,  the  plaintiff  acquired  all  right,  title,  interest  and  estate 
in  and  to  the  waters  of  Flax  pond,  Sluice  pond  and  the  tributaries  to 
the  same,  all  being  in  the  city  of  Lynn ;  that  neither  by  said  deed,  nor 
by  subsequent  purchase,  has  it  acquired  the  title  to  any  real  estate,  but 
only  the  right  to  the  waters  flowing  into  and  from  said  ponds  and 
tributaries;  that  the  assessors  of  the  city  of  Lynn  have  annually  since 
1876  illegally  assessed  a  tax  to  the  plaintiff  on  account  of  its  interest 
in  said  pond  and  tributaries,  erroneously  describing  its  interest  therein 
as  real  estate ;  that  deeds  from  the  collector  of  taxes  for  the  city  of 
Lynn,  purporting  to  convey  real  estate  under  Flax  pond  to  the  said 
city  of  Lynn,  for  the  non-payment  of  taxes  assessed  to  the  plaintiff  for 
the  years  1876,  1879  and  1882,  have  been  recorded  in  the  registry  of 
deeds  for  the  south  district  of  Essex  county ;  that  said  deeds  constitute 
a  cloud  upon  the  title  of  the  plaintiff,  and  that  the  defendant,  though 
requested,  refused  to  release  the  apparent  title,  so  obtained  from  said 
collectors. 

The  prayer  of  the  bill  was  for  a  release,  and  that  the  defendant  be 

enjoined  from  further  assessing  taxes  upon  the  plain  tiff's  interest,  and 

for  further  relief .     The  case  was  heard  oy  a  single  justice,  and  it  was 

decreed  that  the  collector's  deeds  to  the  defendant,  described  in  the  bill, 
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were  nail  and  void,  and  constituted  a  cloud  upon  the  plaintiff's  inter- 
est ;  that  the  defendant  execute  a  quit-claim  deed  to  the  plaintiff  of  all 
right,  title  and  interest  acquired  oy  said  deeds,  and  that  the  city  of 
Lynn  be  enjoined  from  collecting  any  taxes  assessed  to  the  plaintiff  in 
its  said  right  and  interest,  and  from  further  assessing  taxes  thereon. 
Defendant  appealed. 

C.  S.  Lincoln,,  for  plaintiff.     J.  W.  Berry  ^  for  defendant. 

By  the  Court.  This  case  comes  before  us  in  so  imperfect  a  manner 
that  we  cannot  satisfactorily  decide  the  rights  of  the  parties  upon  the 
record  as  it  stands. 

The  bill  alleges  that  the  plaintiff,  by  a  deed  from  Stephen  EL  Tarbell, 
acquired  all  the  right,  title  and  interest  in  and  to  the  waters  of  Flax 
pond,  and  "  all  the  dams,  sluices  and  water-ways  connected  therewith." 
What  the  plaintiff  took  by  this  deed  depends  upon  its  construction, 
and  not  upon  the  further  allegation  of  the  plaintiff  that  it  did  not 
acquire  "  tne  title  to  any  realestate,"  which  is  an  allegation  merely  of 
a  conclusion  of  law.  We  are  not  furnished  with  any  copy  of  this  deed. 
If,  by  its  true  construction,  the  plaintiff  took  any  part  of  the  land  taxed, 
its  remedy  was  by  an  application  for  an  abatement  under  the  statute. 
Howe  v.  Boston^  7  Cush.  273. 

It  may  be  the  fault  of  the  appealing  party  that  the  case  is  improperly 
brought  before  us,  but  we  are  unwilling  to  decide  so  important  a  case 
upon  so  technical  a  ground.  Beside  this,  the  decree  is  erroneous  in 
enjoining  the  defendant  from  collecting  any  taxes  assessed  to  the  com- 
plainant on  its  interest  and  from  further  assessing  taxes  thereon.  Such 
an  injunction  is  not  within  the  equity  jurisdiction  of  the  court.  Norton 
v.  Boston,  119  Mass.  194,  and  cases  cited. 

We  are  satisfied  that  justice  requires  that  the  decree  should  be  vacated 
and  the  case  stand  for  further  hearing  before  a  single  justice. 

Order  accordingly. 


McDonald  v.  "Willis. 

January  24,  1887. 

Attorney  and  Client — Oath. 

An  attorney  may  administer  an  oath  as  a  justice  of  the  peace  to  his  client 
when  the  oath  is  voluntary,  and  the  act  substantial,  ministerial,  and  not 
judicial.* 

Petition  to  enforce  a  mechanic's  lien.  At  the  trial  in  the  superior 
court  for  Middlesex  county,  the  petitioner  offered  a  certificate  of  his 
account,  duly  filed  in  the  registry  of  deeds ;  but  it  appeared  from  the 
evidence  of  the  petitioner  that  the  certificate  was  sworn  to  before  a 
magistrate,  who  was  at  the  time  the  attorney  of  the  petitioner  in  said 
matter.  The  respondent  objected  to  the  certificate  on  the  ground  that 
the  justice  administering  the  oath  was  at  that  time  the  attorney  of  the 
party  in  relation  to  the  cause  involved  in  said  oath,  but  the  court  over- 
ruled the  objection,  and  admitted  the  certificate.  The  respondent 
also  requested  the  court  to  instruct  the  jury  that  the  oath  to  the  certifi- 

_  *  See  25  Eng.  Rep.  8;  58  How.  Pr.  112;  9  Ben.  224.  — 
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cate  having  been  administered  by  the  attorney  of  the  party  in  relation 
to  a  cause  for  which  he  was  employed  as  such  attorney,  the  same  was 
void  and  of  no  effect.  The  court  refused  so  to  instruct  the  jury.  The 
verdict  was  for  the  petitioner,  and  the  respondent  alleged  exceptions. 

P.  H.  Cooney,  for  petitioner.    L.  R.  Wakefield,  for  respondent. 

By  the  Court.  It  is  true  that  a  man  cannot  be  a  judge  and  an 
attorney  for  one  of  the  parties  in  the  same  cause.  But  it  has  always 
been  the  uniform  usage  for  attorneys  f6r  either  party  to  administer 
oaths,  as  justices  of  the  peace,  to  their  clients,  or  others,  when  the 
necessity  for  voluntary  affidavits  arises  in  a  case,  and  there  is  no  sound 
objection  to  this  when  the  oaths  are  voluntary,  and  the  act  of  the  jus- 
tice is  substantially  ministerial,  and  not  judicial. 

In  the  case  before  us  the  act  of  the  attorney  of  the  petitioner  in 
administering  to  him  the  oath  to  his  certificate  was  substantially  minis- 
terial, and  did  not  involve  or  require  any  hearing,  decision  or  adjudica- 
tion. The  act  of  the  attorney  was  no  more  judicial  than  the  taking  of 
an  acknowledgment  to  a  deea,  and  the  superior  court  rightly  ruled  that 
the  oath  was  sufficient. 

Exceptions  overruled. 


Wood  v.  Bemiok. 

January  26,  1887. 

Negligence-—  Pasturing  Cattle— Burden  op  Proof. 

A  man  who  takes  cattle  to  pasture  is  bound  to  use  reasonable  and  ordinary  care 
to  protect  them  from  injury. 

If  the  plaintiff  claims  that  his  cattle  were  injured  by  the  negligence  of  the 
agister,  the  burden  of  proof  is  upon  him  to  show  such  negligence. 

Action  of  contract  to  recover  of  the  defendant  the  value  of  a  heifer 
which  the  defendant  agreed  to  pasture.  It  was  admitted  that  the  defend- 
ant received  the  heifer  at  Melrose,  in  this  Commonwealth,  and  that  he 
was  to  drive  it  to  Groton,  N.  H.,  pasture  it  there  during  the  summer, 
and  drive  it  back  to  the  plaintiff  m  the  fall,  for  an  agreed  price  to  be 
paid  by  the  plaintiff. 

The  plaintiff  sought  to  maintain  the  "action  on  two  grounds,  the 
declaration  being  in  two  counts :  first,  that  the  defendant  promised  to 
return  the  heifer  to  the  plaintiff  in  the  fall,  or  to  pay  what  it  was  worth 
if  he  did  not  return  it ;  and  second,  on  the  ground  that  in  pasturing 
said  heifer  the  defendant  was  negligent,  and  that  by  reason  of  such  neg- 
ligence the  heifer  was  killed. 

At  the  trial  in  the  superior  court  no  exception  was  taken  to  the 
instructions  given  by  the  court  to  the  jury  as  to  the  first  ground  on 
which  the  plaintiff  sought  to  maintain  her  action. 

The  defendant  received  the  heifer  in  the  spring,  drove  it  to  Groton, 
N.  H.,  with  other  stock,  and  kept  it  in  his  pasture  of  about  three  hun- 
dred acres  with  about  seventy-five  other  heifers  and  cows  until  some- 
time in  October,  when  it  was  found  in  the  pasture  dead. 

The  plaintiff  offered  evidence  tending  to  show  that  the  defendant  said 
that  the  heifer  was  killed  by  wild  steers  or  wild  animals  which  got  into 
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the  pasture.  The  defendant  denied  that  he  said  this,  and  offered  evi- 
dence tending  to  show  that  the  death  of  the  heifer  was  caused  by  her 
having  been  cast ;  and  the  defendant  also  offered  evidence  tending  to 
show  the  character  of  the  pasture,  how  it  was  fenced,  how  often  he  saw 
the  heifer  and  the  other  stock  in  the  pasture,  and  what  care  he  took  of 
them. 

As  applicable  to  the  second  ground  on  which  the  plaintiff  relied  in 
support  of  the  action,  the  court  gave  to  the  jury  full  instructions  as  to 
the  degree  of  care  the  defendant  was  bound  to  use  in  pasturing  said 
heifer,  and  to  these  instructions  the  plaintiff  did  not  except ;  but  the 
court  also  instructed  the  jury  that  the  burden  was  upon  the  plain  tiff  to 
prove  that  the  death  of  the  heifer  was  caused  by  the  failure  of  the 
defendant  to  use  proper  care,  and  to  this  instruction  the  plaintiff  duly 
excepted. 

The  plaintiff  requested  the  court  to  instruct  the  jury :  "  That  if  the 
jury  found  that  steers  or  wild  animals  got  inside  the  pasture  and  killed 
the  heifer,  or  if  cows  in  said  pasture  did  or  caused  injuries,  the  defend- 
ant would  be  liable."  The  court  refused  to  give  this  instruction,  and 
the  plaintiff  excepted.     The  jury  found  for  the  defendant. 

A.  V.  Lynde  and  W.  P.  Harding,  for  plaintiff.  A.  H.  Uriggs,  for 
defendant. 

By  the  Court.  A  man  who  takes  cattle  to  pasture  is  bound  to  use 
reasonable  and  ordinary  care  to  protect  them  from  injury. 

If  a  plaintiff  claims  that  his  cattle  were  injured  by  the  negligence  of 
the  agister,  the  burden  of  proof  is  upon  him  to  show  such  negligence. 
In  the  case  at  bar  the  court,  therefore,  rightly  ruled,  that  under  the 
plaintiff's  second  count  the  burden  was  upon  her. 

The  instructions  requested  by  her  are  in  contradiction  of  this  rule, 
and  were  rightly  refused. 

Exceptions  overruled. 

Nichols  v.  Smith. 

January  28,  1887. 

Insolvency— Property  Pledged  for  Past  of  Debt— Sale— Residue. 

In  proceedings  under  the  insolvent  law,  when  a  creditor  has  a  pledge  of  prop- 
erty of  the  debtor  for  securing  the  debt,  the  property  shall,  if  the  creditor  requires 
it,  be  sold  and  the  proceeds  applied  toward  the  payment  of  the  debt,  and  the 
creditor  may  prove  for  the  residue,  or  he  may  release  and  deliver  up  the  property 
to  the  assignee,  and  prove  for  the  whole  debt. 

proving  whole  Debt  —  Failure  to  Disclose  Security. 

When  a  creditor  who  holds  security  which  comes  within  the  terms  of  the  stat- 
ute, inadvertently,  by  mistake,  either  of  law  or  fact,  proves  his  whole  debt  with- 
out disclosing  his  security,  and  before  he  has  derived  any  advantage,  or  the 
creditors  have  suffered  any  detriment  from  his  acts,  takes  proper  measures  to 
waive  and  abandon  his  proof,  and  to  pursue  his  rights  as  a  secured'  creditor, 
according  to  law,  he  does  not  thereby  waive  or  forfeit  his  security,  and  the 
unsecured  creditors  do  not  thereby  acquire  any  equitable  rights  to  it  which  can 
be  enforced  by  the  assignee. 

The  first  of  these  cases  is  a  bill  in  equity,  filed  March  19,  1886,  by 
the  assignee  of  Michael  H.  Brennan,  an  insolvent  debtor,  to  recover 
possession  of  five  shares  of  the  capital  stock  of  the  Phoenix  Brewing 
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Company,  alleged  bythe  assignee  to  be  illegally  withheld  from  him  by 
"William  Smith  and  Kobert  S.  Engle,  copartners  under  the  firm  name 
of  Smith  &  Engle. 

Theeecond  case  is  a  petition  filed  May  3,  1886,  by  Smith  &  Engle, 
to  revise  a  decree  of  the  judge  of  insolvency,  refusing  Smith  &  Engle 
permission  to  expunge  a  portion  of  their  proof  of  claim  in  the  insol- 
vency proceedings  of  said  Brennan. 

The  facts  in  both  cases,  as  agreed  and  admitted,  showed  that  said  M. 
H.  Brennan  filed  a  voluntary  petition  in  insolvency  October  12,  1885, 
and  with  said  petition  an  oner  of  composition ;  th$t  on  said  twelfth  day 
of  October,  said  Smith  &  Engle  were  creditors  of  said  Brennan,  their 
claim  amounting  to  $440 ;  that  $200  of  said  claim  was  secured  by  the 
pledge  to  them  of  the  said  five  shares  of  the  Phoenix  Brewing  Com- 
pany's stock ;  that  on  the  11th  day  of  November,  1885,  said  Kobert 
d.  Engle  went  to  the  office  of  the  counsel  of  said  Brennan,  and  there 
signed  and  swore  to  the  proof  of  the  claim  of  said  Smith  &  Engle, 
against  said  Brennan's  estate,  which  said  proof  had  been  made  out  by 
the  attorney  of  said  Brennan  for  the  whole  amount  of  the  said  Smith 
&  Engle's  claim,  against  said  Brennan,  without  reading  said  proof,  and 
without  seeing  what  was  the  amount  of  the  claim  inserted  in  said  proof, 
said  proof  of  claim  being  made  in  the  form  provided  by  statute,  and 
containing  the  clause  that  the  creditor  had  no  security  for  said  sum,  or 
for  any  part  of  said  sum  ;  that  said  Engle  knew  at  the  time  of  the  proof 
of  claim,  that  said  Smith  &  Engle  held  the  said  five  shares  of  stock  as 
security  for  $200  of  their  said  claim ;  that  said  Smith  &  Engle  voted 
upon  the  sum  of  $440,  for  the  acceptance  of  said  Bren  nan's  offer  of 
composition,  as  did  all  the  creditors  of  said  Brennan,  who  had  at  the 
time  said  offer  was  confirmed  —  being  twenty-three  in  number  and 
$8,000  in  amount  —  proved  their  claims ;  that  said  offer  of  composition 
was  never  carried  out;  that  said  Smith  &  Engle  voted  upon  the  sum 
of  $440  for  the  election  of  said  Nichols,  assignee,  and  that  the  result 
of  the  vote  for  assignee  would  have  been  the  same,  whether  said  Smith 
&  Engle  had  abstained  from  votiug  or  had  voted  against  the  election 
of  said  Nichols ;  that  said  Smith  &  Engle  had  no  fraudulent  intent ; 
that  said  Smith  &  Engle  on  March  22,  1686,  duly  petitioned  the  judge 
of  insolvency  for  leave  to  expunge  their  proof  of  said  $200  of  their 
claim,  but  that  the  judge  of  insolvency  refused  to  allow  them  to  expunge 
their  said  proof,  and  dismissed  their  petition ;  that  the  third  meeting  of 
the  creditors  of  said  Brennan  took  place  on  the  14th  day  of  May,  1886, 
and  that  no  dividend  has  been  declared  in  said  case ;  that  said  Brennan 
has  not  received  his  discharge,  nor  have  Smith  &  Engle  voted  upon  or 
given  their  assent  to  his  discharge. 

The  cases  were  reported  by  a  single  justice  for  the  consideration  of 
the  full  court  for  the  determination  of  all  the  questions  raised  by  the 
report,  the  court  upon  the  whole  case  to  make  such  order,  as  the  cases . 
might  require. 

J.  W.  Keith,  for  Nichols.    F.  Paul,  for  Smith  et  at. 

W.  Allen,  J.  In  proceedings  under  the  insolvent  law,  when  a 
creditor  has  a  pledge  oi  property  of  the  debtor  for  securing  the  debt 
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the  property  snail,  if  the  creditor  requires  it,  be  sold  and  the  proceeds 
applied  toward  the  payment  of  the  debt,  and  the  creditor  may  prove 
for  the  residue,  or  he  may  release  and  deliver  up  the  property  to  the 
assiguee,  and  prove  for  tne  whole  debt.  "If  the  property  is  not  so 
sold  or  released  and  delivered  up,  the  creditor  shall  not  be  allowed  to 
prove  any  part  of  his  debt."     Pub.  Stat.,  chap  157,  §  28. 

Smith  &  Engle,  their  security  not  having  been  sold  or  surrendered 
to  the  assignee,  had  no  right  to  prove  the  secured  debt,  and  it  should 
be  expunged,  unless  the  assignee  can  treat  their  act  as  a  conclusive 
election  to  prove  the  debt,  and  a  waiver  of  the  security  and  an  equit- 
able release  of  it  to  him.  We  think  that  they  have  done  nothing  wnich  - 
amounts  to  a  waiver  of  their  security,  or  which  binds  them  as  an  elec- 
tion to  prove  their  debt,  or  estops  them  from  claiming  to  hold  their 
security.  They  made  proof  of  their  debt,  and  on  its  allowance,  voted 
for  assignee,  but  the  result  of  the  vote  was  the  same  that  it  would  have 
been  had  they  not  voted.  The  proof  was  made  inadvertently.  The 
statute  form  had  been  made  out  by  the  counsel  of  the  debtor,  and  was 
signed  and  sworn  to  by  the  creditor,  without  reading  it  or  seeing  the 
amount  of  the  claim  inserted  in  it.  The  creditors  duly  petitioned  the 
court  of  insolvency  for  leave  to  withdraw  the  proof,  ana  filed  in  that 
court  a  written  withdrawal  and  waiver  of  it.  They  did  not  intend  to 
waive  their  security,  nor  consciously  elect  one  of  two  remedies.  They 
have  done  nothing  to  change  the  condition  of  the  assignee  or  of  the 
other  creditors.  On  the  withdrawal  of  the  proof,  by  leave  of  court, 
all  parties  will  be  as  they  would  have  been,  had  no  proof  been  made, 
if  that  was  not  the  effect  of  the  waiver  and  withdrawal  of  record  by 
the  creditors  themselves.  Morse  v.  City  of  Lowell,  7  Mete.  152,  was 
a  case  in  which  a  fiduciary  creditor,  who  had  proved  his  debt  in  bank- 
ruptcy for  the  purpose  of  opposing  the  discharge  of  the  debtor,  was 
allowed  by  the  United  States  district  court  to  withdraw  his  proof. 
The  creditor  obtained  a  discharge,  and  it  was  held  by  this  court  that 
the  debt  was  not  discharged.  Mr.  Chief  Justice  Shaw  says :  "  The 
present  was  a  case  of  election  of  remedies  for  the  same  right,  the 
security  and  collection  of  a  debt,  and  we  are  of  opinion  that  the 
defendants,  when  by  leave  of  court  they  withdraw  their  claim  under 
the  commission,  had  not  passed  the  stage  at  which  they  had  a  right  to 
make  their  election."  See,  also,  Watson  v.  Phoenix  Bank,  8  Mete.  217. 
Bemi8  v.  Smith,  10  Mete.  194,  was  an  action  by  an  assignee  under 
the  insolvent  law  of  1838,  on  a  demand  due  to  the  insolvent,  in  which 
the  defendant  filed  in  set-off  a  debt  due  to  him  from  the  insolvent. 
The  defendant  had  proved  his  debt  at  the  first  meeting  of  the  creditors, 
and  presented  a  petition  at  the  second  meeting,  to  have  his  claim  ex- 
punged, that  he  might  set  it  off  against  the  debt  due  from  him,  and  at 
an  adjournment  of  that  meeting,  he  filed  a  written  withdrawal  and 
.  waiver  substantially  in  the  form  used  in  the  case  at  bar.  The  master 
dismissed  the  petition.  At  the  third  meeting  a  dividend  was  ordered 
to  the  creditors,  including  the  defendant,  which  the  defendant  refused 
to  receive,  and  it  remained  in  the  hands  of  the  assignee.  It  was  held 
that  he  might  set  off  the  debt.  The  court  said :  "  It  has  been  argued 
that  the  defendant  by  proving  his  debt  in  part  before  the  master  is 
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precluded  from  his  claim  of  set-off  as  to  the  part  proved.  But  w6 
think  otherwise.  He  acted  unadvisedly  in  proving  his  claim  before  the 
master,  but  he  has  withdrawn  that  claim,  so  far  as  he  was  allowed  to  do 
so,  and  there  seems  to  be  no  reason  why  his  legal  and  equitable  right 
should  be  barred  by  a  mere  mistake." 

In  Cook  v.  Farrington,  104  Mass.  212,  it  was  decided  that  a  mort- 
gagee of  personal  property,  who  had  proved  his  debt  in  bankruptcy 
without  disclosing  his  security,  was  not  barred  from  claiming  the  prop- 
erty against  a  second  mortgagee.  The  effect  of  proof  of  a  debt  in 
proceedings  under  the  insolvent  law,  by  a  secured  creditor  who  has 
not  surrendered  his  security,  is  considered,  and  many  cases  relating  to 
it  cited  in  Franklin  County  Bank  v.  Greenfield  Bank,  138  Mass.  515. 
The  court  says,  on  page  523 :  "  On  equitable  principles,  under  the  Eng- 
lish and  United  States  bankruptcy  laws,  which  contain  statutory  pro- 
visions similar  to  those  in  our  statutes,  it  has  been  held  that,  if  a  credi- 
tor prove  his  debt,  without  disclosing  his  security,  or  without  surren- 
dering it,  and  act  upon  his  proof  in  such  a  manner  that  the  rights  of 
other  creditors  have  been  impaired,  the  creditor  may  be  considered  to 
have  waived  his  security.  This  court  has  held  the  same  doctrine  when 
the  security  was  not  within  the  statute,  and  may,  perhaps,  hold  it,  if 
the  security  is  within  the  statute,  in  cases  where  expunging  the  proof 
would  not  be  an  adequate  remedy." 

We  see  no  reason  why  the  same  equitable  principles  as  to  the  effect 
upon  the  security  of,  proof  in  full  oi  a  secured  claim,  without  giving 
up  the  security,  should  not  be  applied  when  the  security  is  within  the 
terms  of  the  statute,  as  are  applied  when  the  security  is  held  not  to  be 
within  the  statute ;  as  when  it  consists  of  property  not  belonging  to 
the  insolvent,  or  of  property  of  the  insolvent  neld  as  security  by  one 
jointly  liable  with  him  on  the  debt  proved.  In  both  cases  the  right 
which  the  assignee  or  general  creditors  acquire  is  an  equitable  right,  to 
be  determined  on  equitable  principles.    In  the  one  case  the  statute 

Srovides  that  the  creditor  shall  not  be  allowed  to  prove  his  debt,  but 
oes  not  prohibit  him  from  offering  proof,  nor  impose'  a  penalty  for  so 
doing ;  in  the  other  case  the  court  will  not  allow  the  debt  to  be  proved 
when  the  security  is  in  the  control  of  the  creditor.  Lanckton  v.  Wolr 
cott,  6  Mete.  305  ;  Richardson  v.  Wyman,  4  Gray,  553 ;  and  it  is  sug- 
gested in  Franklin  County  Rank  v.  Greenfield  Jfank,  ubi  supra,  that 
the  same  rule  should  be  applied  when  the  right  to  the  security  is 
merely  equitable  and  contingent,  as  when  a  solvent  accommodation 
indorser  tor  the  insolvent  holds  a  mortgage  from  him  as  indemnity, 
and  has  not  paid  the  debt.  The  same  rule  is  applied  in  administering 
insolvent  estates  of  deceased  persons  in  the  probate  court.  Bristol 
County  Savings  Bank  v.  Woodward,  137  Mass.  412.  The  oath 
required  by  the  statute  is  the  form  prescribed  for  all  cases  in  making 
proof  of  a  claim,  and  of  itself  can  be  no  more  than  a  declaration  which, 
if  not  acted  on,  may  be  contradicted  or  explained.  We  are  not  consid- 
ering the  effect  upon  a  petition  to  withdraw  the  claim,  or  upon  the 
rights  of  other  parties  in  the  security  of  such  evidence  of  an  intentional 
waiver  of  the  security,  and  election  to  prove  the  whole  debt,  as  might 
be  afforded  by  the  oath,  and  proof  deliberately  made,  in  view  of  all 
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the  facts  and  with  full  apprehension  of  the  meaning  and  effect  of  the 
act.  In  the  case  under  consideration  the  creditor  did  not  intend  to 
give  up  his  security,  and  if  he  has  lost  it,  it  is  because  his  acts  in  refer- 
ence to  it  estop  him  to  claim  it,  as  against  the  assignee.  To  work  an 
estoppel,  some  right  of  the  assignee,  or  of  the  creditors  whom  he  rep- 
resents, must  have  been  impaired  by  the  acts  of  the  secured  creditors, 
in  relation  to  their  debt  or  to  the  security.  The  acts  which  are  relied  on 
as  having  that  effect  are,  the  proof  of  the  debt,  and  the  voting  for 
assignee.  Neither  of  these  affected,  injuriously,  the  rights  of  the 
assignee  or  creditors.  In  Hooker  v.  Olmsteaa,  6  Pick.  481,  which 
arose  in  the  settlement  of  the  insolvent  estate  of  a  deceased  person,  the 
creditor  not  only  proved  his  debt,  but  took  his  dividend  upon  the 
whole  amount,  and  the  court  said :  "  Inasmuch  as  the  creditor  filed  his 
claim,  generally,  with  the  commissioner,  and  a  distribution  was  decreed 
upon  an  allowance  of  the  whole  claim,  we  think  he  waived  his  rights 
under  the  mortgage." 

In  New  Bedford  Institution  for  Savings  v.  FairJiaven  Bank,  9 
Allen,  175,  certain  creditors,  who  had  security,  not  within  the 
statute,  proved  the  whole  amount  of  their  debt,  voted  for  the  assignee 
and  assented  to  the  discharge  of  the  debtor,  and  thereby  secured  his 
discharge.  The  judge  of  insolvency  afterward,  ou  their  petition, 
ordered  the  claim  to  be  stricken  out ;  they  then  petitioned  to  have  the 
security  sold  and  the  proceeds  applied  upon  their  debt,  and  that  they 
should  be  admitted  to  prove  for  tne  balance.  The  proceeding  in  this 
court  was  in  the  nature  of  an  appeal  by  an  unsecured  creditor,  who 
had  proved  his  debt,  from  the  decree  of  the  judge  of  insolvency,  grant- 
ing this  petition.  The  court  reversed  the  decree  for  the  reason  that 
the  creditors  "  iirst  proved  their  debts,  and  then  made  use  of  their 
petition  as  creditors  to  vote  for  the  discharge  of  the  debtor,  and  that 
they  have  thereby  affected  the  rights  of  the  plaintiff  injuriously ;  that 
acquiring  the  power  to  control  the  vote  on  the  discharge,  and  exer- 
cising the  power  and  procuring  a  valid  discharge  was  a  material  inter- 
ference with  the  rights  of  the  other  creditors.  The  effect  of  the  vote 
for  assignee,  which  controlled  the  choice,  was  not  set  up  in  the  bill,  nor 
considered  by  the  court. 

In  Franklin  County  Bank  v.  Greenfield  Bank,  ubi  supra,  the 
plaintiff  and  the  defendant,  two  creditors  of  an  insolvent  debtor,  had 
the  same  equitable  security,  not  within  the  statute.  The  plaintiff 
proved  its  debt  in  full  against  objection,  and  voted  for  and  controlled 
the  choice  of  assignee ;  the  defendant  did  not  prove  but  procured  an 
order  that  the  property  should  be  sold  and  the  proceeds  applied  on  its 
debt,  and  that  it  might  be  admitted  as  a  creditor  for  the  balance.  The 
property  was  sold  accordingly,  and  it  was  ordered  that  the  proceeds 
should  be  paid  to  the  defendant,  and  that  it  should  be  admitted  to 
prove  for  the  balance.  The  plaintiff  sought  to  revise  this  decree  of 
the  court  of  insolvency,  asking  that  it  might  be  admitted  to  share  in 
the  proceeds,  or  that  they  might  be  distributed  for  the  benefit  of  the 
general  creditors.  The  principal  question  was,  whether  the  plaintiff, 
by  proving  its  debt  and  voting  for  and  controlling  the  choice  of  the 
assignee,  had   waived  its  right  to  the  security,  or  estopped  itself 
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from  asserting  it,  and  it  was  held  that  it  had  not,  and  that  it  was 
entitled  to  snare  in  the  proceeds.  \ 

That  the  right  of  the  creditor  to  the  security  is  affected  by  the  use 
which  he  makes  of  the  proof  rather  than  by  the  fact  that  the  debt  is 
proved  is  illustrated  by  the  consideration  that  in  New  Bedford 
Institution  for  Savings  v.  Fairha/ven  Bank,  vbi  supra,  where  the 
creditors  lost  their  security,  the  proof  was  expunged  hy  order  of 
the  judge  of  insolvency,  and  in  Franklin  County  Bank  v.  Ghreen- 
field  Bank,  vbi  supra,  the  proof  appears  to  have  stood  to  be 
corrected  on  the  adjustment  of  tne  equities  between  the  parties.  In 
Bemis  v.  Smith,  uoi  supra,  where  the  creditor  was  allowed  to  use  the 
debt  in  set-off,  the  master  had  refused  to  order  the  proof  to  be  expunged, 
and  a  dividend  had  been  declared  on  the  debt. 

When  a  creditor,  who  holds  security  which  comes  within  the  terms 
of  the  statute,  inadvertently,  bv  mistake  either  of  law  or  fact,  proves 
his  whole  debt  without  disclosing  his  security,  and  before  he  has 
derived  any  advantage,  or  the  creditors  have  suffered  any  detriment 
from  his  acts,  takes  proper  measures  to  waive  and  abandon  his  proof, 
and  to  pursue  his  rights  as  a  secured  creditor,  according  to  law,  we 
do  not  think  that  he  thereby  waives  or  forfeits  his  security,  or  that  the 
unsecured  creditors  thereby  acquire  any  equitable  right  to  it  which  can 
be  enforced  by  the  assignee.  See  In  re  Rubhard,  1  Lowell,  190 ;  Mo 
parte  Rwrwood,  Crabbe,  496 ;  In  re  Jaico  c&  Green,  8  N.  B.  Beg. 
241 ;  In  re  Clark  cfe  Beninger,  5  id.  255. 

Bill  of  the  assignee  dismissed.    Petition  of  creditor  allowed. 


SUPREME  COURT  OF  VERMONT. 


SOWLE8  V.   SOULE. 

January  31,  1887. 

Payment — Voltjntaby  —  Tax  —  Duress. 

The  defendant,  a  tax  collector,  before  bank  stock  was  made  distrainable  for 
taxes  by  the  act  of  1882,  No.  11 ,  distrained  the  plaintiff's  bank  stock  and  adver- 
tised it  for  sale  to  pay  another's  taxes,  and  thereupon  the  plaintiff,  with  full 
knowledge  of  all  the  facts  and  in  possession  of  his  stock,  paid  the  taxes  under 
protest.    Held,  that  it  was  a  voluntary  payment.* 

Assumpsit.  Plea,  general  issue,  and  justification  as  collector  of  taxes 
of  the  town  of  St.  Albans.  Trial  by  court,  September  term,  1885, 
Rotoe,  Ch.  J.,  presiding.  Judgment  for  the  plaintiff.  It  appeared 
that  defendant  was  collector  of  taxes  doling  the  year  1880,  and  as  such 
had  a  warrant  for  the  collection  of  taxes  against  Henry  L.  Sowles,  trus- 
tee. The  defendant  wrote  said  Henry  L.,  demanding  payment  of  the 
taxes,  and  he  replied,  denying  that  he  had  any  property  in  St.  Albans, 

*See  Bruecher  v.  Port  Chester,  8  East.  Rep'r,  786. 
VOL.I2.-95 
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and  refused  to  pay  them.  Sometime  previous  to  the  first  day  of  April 
—  property  is  set  to  the  party  who  owns  it  on  this  day  —  the  plaintiff 
transferred  two  hundred  shares  of  bank  stock,  that  tnen  stood  in  his 
name,  to  said  Henry  L.  Sowles,  trustee,  without  his  knowledge ;  and 
sometime  before  May  1,  1880,  said  bank  stock  was  transferred  back  to 
the  plaintiff.  Said  stock  stood  in  the  name  of  Henry  L.  Sowles,  trustee, 
on  April  1,  1880,  and  was  set  in  the  list  to  him  as  trustee;  and  said 
taxes  were  assessed  on  that  list.  After  the  stock  was  transferred  back 
to  the  plaintiff,  the  defendant  demanded  the  taxes  of  him ;  and  upon  his 
refusal  to  pay  them,  he  distrained  two  hundred  shares  of  the  stock  as 
the  property  of  the  plaintiff,  and  advertised  the  same  for  sale  without 
taking  possession  of  the  stock.  Before  sale  the  plaintiff  paid  said  taxes 
and  collection  fees  under  protest,  and  notified  the  defendant  at  the  time 
that  he  should  endeavor  to  collect  the  money  back,  and  demanded  it, 
and  brought  this  suit  to  recover  the  amount  so  paid.  • 

WiUon  &  Hall  and  F.  W.  McOettrich,  for  defendant,  cited,  to  show 
that  it  was  a  voluntary  payment,  Cooley  Tax.  565 ;  Henry  v.  Chester, 
15  Vt.  470;  Shaw,  Ch.  J.,  Wright  v.  Boston,  9  Cush.  241 ;  Canal  Co. 
v.  Rockingham,  37  Vt.  625  ;  Briggs  v.  Whipple,  7  id.  21 ;  4  Wait 
Act.  and  Dei.  493  ;  Forbes  v.  Appleton,  5  Cush.  115;  Preston  v.  Boston, 
12  Pick.  13 ;  4  Mete.  188 ;  Buchndl  v.  Story,  46  Cal.  589 ;  Mays  v. 
Cincinnati,  1  Ohio  St.  268  ;  Blumagvm  v.  TUlinghast,  18  Cal.  265 ; 
Second  Universalist  Society  v.  Providence,  6  E.  I.  225 ;  Barnes  v. 
Ball,  55  Vt.  420;  Noyes  v.  HaverhiU,  11  Gush.  340;  Taggart  v. 
Bice,  37  Vt.  47,  51 ;  ColweU  v.  Pedan,  3  Watts,  827 ;  Sartwell  v. 
Norton,  28  Vt.  374. 

jE!  A.  Sowles,  for  plaintiff,  cited,  to  show  that  it  was  not  a  volun- 
tary payment,  Sheldon  v.  School  District,  24  Conn.  92 ;  State  Tax 
Cases,  12  Wall.  204 ;  106  Mass.  12 ;  Parcher  v.  Marathon  Co.,  52 
Wis.  386 ;  2  Smith  Lead.  Cas.  456  ;  Swift  v.  United  States,  111  U.  S. 
29  ;  Beckwith  v.  Frisbee,  32  Vt.  559. 

Veazey,  J.  If  the  payment  by  the  plaintiff  was  voluntary  in  legal 
sense  he  cannot  recover.  It  was  held  by  this  court  in  Barnes  v.  Hall, 
55  Vt.  430,  that  bank  stock  could  not  be  legally  taken  and  sold  on  a  tax 
warrant,  on  the  ground  that  it  was  personal  property  of  such  character, 
and  was  so  situated  that  actual  possession  could  not  be  taken,  and  that 
there  was  no  statutory  provision  for  distraining  the  same  by  leaving  a 
copy  in  the  town  clerk's  office  or  elsewhere.  If,  therefore,  the  defend- 
ant had  had  a  tax  against  the  plaintiff,  which  he  had  not,  he  could  not 
have  taken  and  sold  his  bank  stock  on  a  tax  warrant.  The  defendant 
had  no  possession  of  the  two  hundred  shares.  A  sale  by  the  defendant 
would,  therefore,  have  been  utterly  void  in  legal  effect.  The  plaintiff's 
possession  had  not  been  disturbed,  and  the  threatened  sale  would  not 
nave  disturbed  the  plaintiff's  title.  Knowing  all  the  facts  and  charged 
with  knowledge  of  the  law,  the  plaintiff  made  the  payment.  u  If  tne 
payment  is  caused  on  the  one  part  by  an  illegal  demand,  and  made  on 
the  other  part  reluctantly,  and  in  consequence  of  that  illegality,  and 
without  being  able  to  regain  or  retain  possession  of  the  property  except 
by  submitting  to  the  payment,"  then  it  is  compuleory  and  not  volun- 
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taiy.  Maxwell  v.  Oriswold,  10  How.  242;  Harmony  v.  Bing- 
ham, 12  N.  Y.  99 ;  Asiley  v.  Reynolds,  2  Strange,  915.  The  defend- 
ant had  no  advantage  over  the  plaintiff.  Where  the  parties  stand 
on  an  equal  footing,  then  there  is  the  free  exercise  of  will,  and  com- 
promise of  payment  is  voluntary  and  binding.  Bechwith  v.  Frisbie, 
32  Yt.  559.  It  is  not  alone  the  illegality  of  the  demand  paid  that  con- 
stitutes ground  for  relief.  There  must  be,  in  addition,  some  compulsion 
or  coercion  attending  its  assertion,  by  the  actual  or  threatened  exercise 
of  power  possessed,  or  supposed  to  be  possessed,  by  the  other  party, 
from  which  the  party  making  the  payment  has  no  other  means  of 
immediate  relief  than  by  advancing  the  money.  In  Mays  v.  Cincinnati, 
1  Ohio  St.  268,  the  court  says  this :  "  A  payment  of  money  upon  an 
illegal  or  unjust  demand,  where  the  party  is  advised  of  all  the  facts, 
can  only  be  considered  involuntary  when  it  is  made  to  procure  the 
release  of  the  person  or  property  of  the  party  from  detention,  or  when 
the  other  party  is  armed  with  apparent  authority  to  seize  upon  either, 
and  the  payment  is  made  to  prevent  it."  To  the  same  purport  is  Forbes 
v.  Appleton,  5  Cush.  115 ;  Brumagim  v.  TUlinghast,  18  Cal.  265 ; 
Budcnal  v.  Story,  46  id.  589,  and  many  other  cases.  Shaw,  Ch.  J., 
in  Wright  v.  Boston,  9  Cush.  233  (241),  states  the  proposition  thus : 
"  The  only  ground  upon  which  a  party  is  allowed  to  pay  a  tax  or  assess- 
ment under  protest,  and  afterward  maintain  an  action  to  recover  it 
back,  is  when  the  tax  is  wholly  void,  a  mere  nullity.  When  a  party  can 
have  no  action  or  take  no  appeal,  and  when  the  collector  appears  with 
his  warrant,  he  must  pay  or  have  his  person  arrested  or  property  taken, 
then  he  pays  under  a  species  of  duress."  See  Noyes  v.  Haverhill,  11 
Cush.  338.  The  plaintiff  did  not  pay  or  have  to  pay  to  save  either  per- 
son or  property  from  being  taken  or  detained.  Although  the  tax  was 
not  assessed  against  the  plaintiff,  but  against  his  trustee,  and,  therefore, 
.was  void  as  against  the  plaintiff,  yet  it  was  easy  to  see  why  he  should 
pay  it,  and  why  he  probably  did  pay  it. 

We  fail  to  see  how  this  payment  can  be  treated  other  than  purely 
voluntary. 

Judgment  reversed,  and  judgment  for  the  defendant  for  costs. 


Nobcros8  v.  Welton. 

January  31, 1887. 
Plsadino  —  Variance. 

To  constitute  a  variance  between  a  declaration  and  proof  there  must  be  a 
clear  discrepancy  between  the  averments  and  the  plaintiff's  proof. 

Certain  averments  in  the  declaration  were  construed  as  referring  to  the  time 
when  the  suit  was  brought,  and  not  to  the  time  when  the  trespasses  were  com- 
mitted. 

Trespass  guars  oUmsum  /regit,  with  counts  in  case,  brought  for 
injury  done  by  the  defendant's  cattle  trespassing  upon  the  plaintiffs 
land.  Plea,  general  issue.  Trial  by  jury,  June  term,  1885,  Orange 
county,  Howell,  J.,  presiding.  Verdict  for  the  plaintiff.  The  excep- 
tions stated :  "  It  also  appeared  that  the  one  [farm]  upon  the  east  was 
known  as  the  Flanders  farm,  and  that  the  plaintiff  had  resided  upon  it 
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prior  to  the  time  of  bringing  this  suit."  The  farm  on  the  west  where 
the  trespasses  were  committed,  was  sometimes  called  the  Hill  farm. 
The  first  count  alleged  that  the  defendant  .  .  .  "in  June,  A.  D. 
1876,  broke  and  entered  the  plaintiffs  close,  situate  ...  it  being 
a  part  of  the  house  farm  of,  etc.  The  second  count  alleged  that  the 
parties  .  .  "  have  a  division  line  fence  duly  divided  according  to  law, 
which  separates  the  home  farm  of  the  saia  E.  P.  Norcross  from  the 
land  of,  etc.  The  suit  was  brought  in  December,  1881.  The  other 
facts  are  sufficiently  stated  in  the  opinion. 

George  A.  <&  A.  M.  Dickey,  for  plaintiff.  Bowoett  Fwrnham*  for 
defendant. 

Ye^zey,  J.  The  holding  of  the  county  court  in  the  instructions  to 
the  jury  that  the  allegation  in  the  several  counts  of  the  declaration  to 
the  effect  that  the  close  which  was  broken  and  entered  was  the  home 
farm  of  the  plaintiff,  had  reference  to  the  time  the  suit  was  brought, 
and  not  the  time  when  the  trespasses  were  committed,  was  correct. 
That  the  pleader  so  intended  is  indicated  where,  referring  to  the 
•  division  fence,  he  says :  "  Which  separates  the  home  farm  of  .  .  . 
from  the  land  of,"  etc. 

The  declaration  in  all  the  counts  alleged  that  the  parties  were  owners 
of  adjoining  lands,  and  that  there  was  a  division  fence  between  the 
home  farm  of  the  plaintiff  and  the  adjoining  land  of  the  defendant, 
etc.  It  appeared  that  the  defendant's  land  was  between  and  adjoining 
two  farms  of  the  plaintiff,  one  on  the  east  and  one  on  the  west.  The 
trespasses  were  on  the  farm  west  of  the  defendant's  land.  The  plain- 
tiffs evidence  tended  to  show  this  was  his  home  farm,  and  that  he 
lived  upon  it  when  the  trespasses  were  committed.  The  evidence  of 
the  defendant  tended  to  show  that  he  lived  on  the  other  farm  during 
that  time  and  when  the  writ  was  made,  and  that  that  was  the  home 
farm.  It  was  under  these  circumstances  that  the  claim  of  variance 
between  the  allegations  and  proof  was  made  by  the  defendant.  The 
court  held  there  was  not  a  variance  if  the  jury  should  find  that  the 
farm  on  the  west  could  be  fairly  designated  and  called  the  home  farm, 
and  was  accustomed  to  be  so  called,  although  the  plaintiff  did  not  live 
upon  it  when  the  writ  was  made. 

The  defendant  cannot  avail  himself  of  his  own  evidence  upon  which 
to  base  a  claim  of  variance.  Owrtie  v.  Bwrdick,  48  Vt  166.  As 
the  plaintiff  alleged  the  trespasses  to  have  been  upon  his  home  farm,  he 
was  obliged  so  to  prove  it,  and  such  in  effect  was  the  instruction  to  the 

{'ury.  The  defendant's  evidence  raised  an  issue  as  to  which  was  the 
lome  farm.  If  he  had  prevailed  on  that  issue  he  would  have  had  a 
verdict  under  the  charge.  As  said  by  Alderson,  J.,  in  Walford  v. 
Antlwny,  8  Bing.  74:  "A  variance  can  only  be  when  there  is  a  clear 
discrepancy  between  averment  and  proof.  If  there  is  an  ambiguity  in 
averment  the  difference  cannot  be  clear,  because  the  proof  may  be  true 
in  one  sense."  In  this  case  there  was  no  clear  discrepancy  between  the 
averment  and  the  plaintiffs  proof. 
Judgment  affirmed. 
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Smith  v.  Soribnek. 
January  31,  1887. 

Equity  Jubisdiction — Pleading. 

There  is  a  breach  of  covenant  of  warranty  when,  at  the  time  of  the  conveyance, 
the  land  was  incumbered  by  a  lease,  and  the  tenant  was  in  possession  with  the 
grantor's  agreement  to  deed  to  him  on  payment  of  a  certain  sum,  and  thereby 
the  grantee  was  prevented  from  entering  and  enjoying  the  premises;  and,  in 
such  case,  a  bill  in  eqnity  will  be  sustained  on  demurrer,  brought  in  effect  to 
restore  the  parties  in  statu  quo,  when  said  facts  are  alleged,  and  the  bill  also 
points  by  strong  implication  to  fraud  in  the  sale,  shows  a  prompt  demand  of 
rescission,  and  warrants  the  construction  that  the  grantee  did  not  know  of  the 
incumbrance. 

Demurrer  —  Misjoinder. 

A  demurrer  for  misjoinder  of  defendants  was  properly  overruled  when  the 
bill  claimed  but  one  general  right. 

Fraud — Concealment. 

The  defendant  was  guilty  of  misrepresentation  of  a  material  fact  by  showing  the 
leases,  which,  by  their  terms,  had  expired,  and  telling  the  orator  that  they  had 
ended,  and  guilty  of  concealment  of  a  material  fact  by  omitting  to  say  that  the 
leases  had  been  extended.     The  orator  was  not  pat  upon  inquiry. 

Practice. 

The  defendant  demurred,  and,  the  demurrer  having  been  overruled,  then 
answered;  and  the  case  came  up  on  appeal  from  a  decree  based  on  the  report  of 
a  master.  The  court  heard  the  case  as  though  the  bill  stood  for  construction 
under  the  demurrer,  without  passing  on  the  question  whether  the  defendant 
waived  the  demurrer  by  answering. 

Bill  in  chancery.  Heard  on  the  pleadings,  and  a  special  master's 
report.  December  term,  1885.  Orange  county.  Kowell,  Chan- 
cellor. The  decree  was  that  the  injunction  be  made  perpetual,  by 
which  said  Scribner  was  enjoined  from  prosecuting  his  suit  on  the 
$1,500  note  given  toward  the  farm ;  that  tne  note  be  surrendered ;  that 
said  Scribner  pay  to  the  clerk  for  the  benefit  of  the  orator  the  sum  of 
$1,012.74,  with  interest ;  that  the  orator  discontinue  his  suit  at  law 
based  on  the  breach  of  covenant,  and  deliver  a  deed  of  the  premises 
to  Scribner  when  he  had  performed  as  decreed.  It  appeared  that  this 
cause  was  heard  bv  Chancellor  Rowell,  at  chambers,  February  18, 
1885,  on  said  Scribner' s  demurrer;  that  the  demurrer  was  overruled, 
and  the  defendant  ordered  to  answer.  The  bill  alleged  that  said 
Scribner,  in  1878,  held  a  morteage  on  a  certain  farm  in  Royalton, 
executed  by  said  George  H.  and  Rebecca  S.  Harvey ;  that  said  Scrib- 
ner brought  his  petition  to  foreclose  said  mortgage,  and  obtained  a 
decree  in  December,  1878,  the  Harvey s  having  one  year  to  redeem ; 
that  the  decree  was  recorded  January  13,  1880 ;  that  the  amount  of 
the  decree  was  $2,370.51 ;  that  said  Scribner  conveyed  said  farm  to  the 
orator  March  11,  1882,  by  deed  of  warranty  for  the  sum  of  $2,500; 
that  said  Scribner,  April  2,  1881,  leased  said  premises  to  said  J.  G. 
Harvey  until  the  first  of  the  next  January,  with  an  agreement  to  deed 
to  him  said  premises  on  payment  of  the  amount  of  said  decree  during 
the  time  of  the  lease ;  and  that  said  Scribner  agreed  in  writing  to 
extend  said  lease  to  the  1st  of  January,  1883. 

The  prayer  of  the  bill  was  that  saia  Scribner  pay  back  the  $1,000 
paid  toward  the  farm ;  that  he  surrender  the  $1,500  note,  and  that  he 
be  enjoined  from  proceeding  with  the  suit  brought  on  the  note.     An 
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injunction  was  issued  pursuant  to  the  prayer  of  the  bill.  Defendant 
Scribner  admitted  in  his  answer  that  he  leased  said  premises  during  the 
years  1880  and  1881  to  said  J.  G.  Harvey,  but  denied  that  theleaae 
was  renewed  or  extended  into  any  part  of  the  year  1882.  It  appeared 
that  the  orator  in  May,  1883,  commenced  a  suit  for  breach  of  covenant 
of  warranty  against  said  Scribner,  and  that  said  Scribner  commenced 
an  action  on  the  $1,500  note  given  in  payment  for  the  farm.  The 
master  found  the  f%cts  as  alleged  in  the  bill.  The  suit  was  commenced 
June  14,  1884.  The  bill  was  dismissed  as  to  all  the  defendants  except 
the  said  Scribner. 

George  L.  Stow,  for  defendants.  The  orator,  if  he  has  any,  had  an 
adequate  remedy  at  law,  and  so  cannot  maintain  his  suit  in  equity. 
Bakrett,  J.,  in  Currier  v.  Rosebrooks,  48  Vt.  34 ;  White  v.  Booth,  7 
id.  131;  Washburn  v.  Titus,  9  id.  211 ;  Sprague  v.  Waldo,  38  id.  139; 
Favrhaven  Marble  Co.  v.  Adams,  46  id.  496 ;  Bassett  v.  St.  Albans 
Hotel  Co.,  47  id.  313  ;  Sleeper  v.  Croker,  48  id.  9.  On  the  face  of  the 
bill  the  Harveys  had  no  interest  in  the  premises  when  the  suit  was 
brought.  The  clause  concerning  a  possible  purchase  does  not  create  an 
equity  of  redemption.  It  was  not  in  the  nature  of  a  mortgage.  Eenry 
v.  Bell,  5  Vt.  393 ;  Holmes  v.  Grant,  9  Paige,  243 ;  Clover  v.  Payn, 
19  Wend.  518;  Flagg  v.  Mann,  14  Pick.  496;  4  Kent  Com.  133;  1 
Wash.  Real  Prop.  475 ;  2  Story  Eq.  Jur.  1018.  But  if  the  court  has 
jurisdiction  the  orator  can  only  recover  damages  for  the  time  he  was  not 
allowed  to  occupy  the  premises.  Hepburn  v.  Audd,  5  Cranch,  378; 
Reynold  v.  Vance,  4  Bibb,  215. 

D.  C.  Denison  <&  Son,  for  orator.  The  orator  was  evicted  instantly 
and  can  sustain  this  suit  in  equity.  Rawle  Cov.  (4th  ed.)  154,  425, 
569 ;  Clark  v.  Conroe,  38  Vt.  475 ;  Blanehard  v.  Ellis,  1  Gray,  195 ; 
Story  Eq.  PL  (Bed.  ed.),  §  530. 

Veazet,  J.  The  allegations  in  the  bill  come  to  this  in  substance  and 
effect :  "  That  the  defendant  Scribner,  on  March  11,  1882,  pretending 
to  be  seized  and  possessed  of  a  farm,  bargained  and  conveyed  it  to  the 
orator  hj  deed  containing  the  usual  covenants  of  a  warranty  deed,  for 
the  consideration  of  $2,500,  and  received  $1,000  of  the  same  and  a  note 
for  the  balance ;  that  within  a  few  days  thereafter  the  orator  found  that 
at  the  time  of  the  conveyance  Scribner  had  leased  the  farm  to  one 
Harvey  until  the  following  January,  and  had  agreed  to  convey  the  same 
to  him,  upon  payment  of  a  certain  sum  before  the  lease  expired ;  that 
Harvey  was  then  in  possession,  claiming  all  his  rights  under  his  lease 
and  said  agreement,  and  refused  upon  the  demand  ot  the  orator  to  yield 
the  possession,  and  has  retained  it  ever  since ;  that  Scribner  refused  to 
give  possession  to  the  orator  or  return  said  $1,000,  and  gjive  up  said  note, 
and  to  receive  a  deed  from  the  orator ;  that  the  orator  intended  to  take 
immediate  possession  of  the  premises  and  use  the  farm  for  his  own 
purposes. 

Taking  these  allegations  to  be  true,  as  we  must  under  the  demurrer, 
the  orator  was  hindered  and  prevented  from  entering,  and  was  kept  out 
of  possession  by  one  having  a  better  right.  Although  technically  there 
was  no  eviction,  because  eviction  means  an  entry  and  expulsion,  yet  it 
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is  settled  that  on  the  covenants  for  qniet  enjoyment,  and  a  fortiori,  on 
the  covenant  of  warranty,  it  is  not  necessary  to  state  or  prove  a  techni- 
cal eviction,  but  the  action  may  be  maintained  if  the  plaintiff  is  hin- 
dered and  prevented,  by  any  one  having  a  better  right,  from  entering 
and  enjoying  the  premises  granted.  Park  v.  Bates,  12  Vt  381,  and 
see  authorities  there  cited.  The  orator  was  evicted  instantly  upon  tak- 
ing his  deed.  Rawle  on  Covenants  for  Title,  after  citing  and  discuss- 
ing the  authorities,  concludes  his  discussion  thus :  "  The  rule,  therefore, 
as  best  supported  by  reason  and  authority,  would  seem  to  be  this: 
Where  at  the  time  of  the  conveyance  the  grantee  finds  the  premises  in 
possession  of  one  claiming  under  a  paramount  title,  the  covenant  for 
quiet  enjoyment  or  of  warranty  will  be  held  to  be  broken,  without  any 
other  act  on  the  part  of  either  the  grantee  or  the  claimant ;  for  the  lat- 
ter can  do  no  more  toward  the  assertion  of  his  title,  and,  as  to  the  former, 
the  law  will  compel  no  one  to  commit  a  trespass,  iu  order  to  establish 
a  lawful  right  in  another  action." 

The  same  author  further  says,  page  676,  3d  ed.,  that  where  the 
purchaser  has  a  present  right  to  damages  upon  his  covenants,  which 
occur  when  there  has  been  an  eviction,  the  qua  timet  jurisdiction  of 
equity  "  rests  on  familiar  principles."  Some  cases  go  further  and  hold 
that  an  eviction  is  not  necessary,  but  Rawle  concludes  to  the  contrary 
and  cites  the  authorities  on  page  664. 

This  bill  was  not  carefully  drawn,  but  wo  think  it  warrants  the  con- 
struction of  negation  of  knowledge  by  the  orator  of  the  incumbrance  of 
Harvey.  It  also  points  by  strong  implication  to  fraud  in  the  sale  by 
the  defendant.  It  shows  a  prompt  demand  of  rescission  of  the  whole 
transaction  on  the  part  of  the  orator. 

We  think  the  bill  was  sufficient  to  warrant  the  assumption  of  juris- 
diction by  the  court  of  chancery. 

Another  ground  of  demurrer  was  that  the  Harveys  were  improperly 
joined  as  defendants.  The  demurrer  was  by  Scribner  and  not  by  the 
Harveys,  as  was  put  on  the  ground  of  multifariousness. 

"  A  demurrer  of  this  kina  will  hold  only  when  the  orator  claims  sev- 
eral matters  of  different  natures ;  but  when  one  general  right  is  claimed 
by  the  bill,  though  the  defendants  have  separate  and  distinct  rights,  a 
demurrer  will  not  hold."  Mitf.  &  Ty.  Ea.  PL  272;  Lewis  v.  St. 
Albans  L  &  &  Works,  50  Vt.  477-482,  and  cases  there  cited.  Here 
the  orator  claimed  but  one  general  and  entire  right. 

The  first  decretal  order  overruling  the  demurrer  and  ordering  the 
defendant  to  answer  the  bill  was  correct.  He  might  have  insisted  on  a 
decree  in  form  and  in  fact  final,  and  taken  an  appeal  therefrom,  but 
instead  he  answered  without  appealing  at  that  term,  and  the  cause  in  the 
usual  course  was  referred  to  a  special  master,  and  came  up  at  a  subse- 
quent term  for  hearing  on  his  report,  and  a  decree  was  thereupon 
passed  for  the  orator  from  which  the  defendant,  Scribner,  appealed. 
We  have  treated  the  case  as  the  defendant's  solicitor  did  in  argument, 
as  though  the  bill  stood  for  consideration  under  the  demurrer.  The 
rule  is  that  if  a  defendant  answers  to  any  part  of  a  bill  to  which  he  has 
demurred,  he  waives  the  benefit  of  the  demurrer.  Mitf.  &  Ty.  Eq. 
PL  304 ;  and  the  question  arises  here  whether  that  rule  does  not  apply 
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to  this  case,  especially  in  view  of  our  statute  wherein  it  is  provided 
that  "  A  party  complaining  of  the  final  order  or  decree  of  the  court  of 
chancery  may,  by  a  written  motion,  filed  at  the  term  in  which  such 
order  or  decree  is  made,  appeal  therefrom,"  etc.  E.  L.,  §  771.  And 
see  Gove  v.  Dyke,  14  Vt.  561 ;  and  Hull  v.  Lamb,  28  id.  85. 

The  view  above  taken  of  the  bill  renders  it  unnecessary  to  pass  on 
this  question,  but  we  state  it  simply  for  the  purpose  of  saying  that  we 
do  not  pass  upon  it  expressly  or  by  implication.  The  master  reports 
the  facts  as  alleged  in  the  bill  but  with  much  more  sharpness  and  com- 
pleteness, and  makes  the  case  clearly  for  equity  jurisdiction.  The  fraud 
element  is  brought  out  with  distinctness.  Scribner,  by  showing  to  the 
orator  the  leases  which  showed  on  their  face  they  had  expired,  and  also 
all  right  thereunder  in  the  lessee  unless  he  had  made  payment  under 
the  provision  for  redemption,  and  by  telling  the  orator  that  the  leases 
were  ended,  was  guilty  oi  the  misrepresentation  of  a  material  fact;  and 
by  omitting  to  say  that  the  lease  had  been  extended  and  that  the 
lessee  claimed  rights  in  the  premises,  he  was  guilty  of  suppression  and 
concealment  of  a  material  fact.  He  must  have  known  that  what  he 
thus  said  was  false  and  what  he  concealed  was  misleading,  and  this  was 
also  plainly  as  to  a  matter  he  was  bound  to  disclose. 

As  against  him  the  orator  was  put  upon  no  inquiry  by  Harvey's  pos- 
session. He  had  the  right  to  rely  on  Scribner  s  representations  and 
his  covenants. 

We  find  no  error  in  the  rulings  on  the  motion  to  recommit  the  re- 
port. The  defendant  filed  exceptions  to  the  report  and  moved  that  it 
be  recommitted,  and  it  was,  and  amendments  were  made,  bnt  the 
record  shows  no  further  exception  or  motion  or  ruling  of  the  chancel- 
lor in  that  behalf. 

Decree  affirmed  and  cause  remanded. 


Bishop  v.  Rannet. 
February  5,  1887. 

Master  and  Servant  —  Assault  —  Excuse  for  Leaving. 

An  assault,  without  a  battery,  may  or  may  not  be  a  sufficient  Justification  for 
a  servant  in  leaving  his  master's  employment  before  the  expiration  of  the  term 
of  service,  but  when  a  master,  without  any  provocation,  commits  an  assault  upon 
his  servant  and  thereby  puts  him  in  fear  of  injury,  it  is  a  good  excuse  for  leav- 
ing.* 

Assault  —  What  is. 

Following  an  angry  controversy,  a  threatening  movement  in  close  proximity 
accompanied  by  violent  language  in  the  nature  or  a  threat  and  by  a  much  larger 
and  more  powerful  man,  causing  one  to  fear  injury,  constitutes  an  assault. f 

Assumpsit  Plea  in  offset.  Heard  on  a  referee's  report,  December 
term,  1885,  Caledonia  connty,  Ross,  J.,  presiding.  Judgment  for  the 
plaintiff.  The  action  was  brought  to  recover  for  work  and  labor. 
The  referee  found,  in  part :  "  That  on  the  twenty-fifth  of  April  defend- 
ant and  plaintiff  were  at  work  together  in  the  mill-yard.  Defendant 
sent  his  boy  up  to  Mr.  Colby's  to  get  him  to  come  down.     The  boy 

•  See  Wait's  Act.  &  Del  603,  g  14.        ~~~ ~~~        — —  -  _ 

t  See  Moak's  Underhill  on  Torts,  204. 
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came  back  not  finding  Mr.  Colby  at  home.  Defendant  sent  him  back, 
saying  Mr.  Colby  would  be  at  Home  by  the  time  he  got  there.  The 
boy  went.  Soon  the  plaintiff  and  defendant  went  to  supper ;  while  at 
the  table  defendant  expressed  surprise  that  his  boy  did  not  return. 
Plaintiff  said  Mr.  Colby  was  at  work  for  Mr.  Dowd  and  not  at  home. 
Defendant  said,  '  Why  didn't  you  tell  me  that  before  I  sent  him  back.' 
Plaintiff  replied,  *  I  did  not  know  where  you  sent  him.'  Defendant 
replied,  'You  did  know  it.'  Plaintiff  reiterated  that  he  did  not. 
Defendant  rose  from  the  table  in  a  threatening  manner  and  said  vio- 
lently to  plaintiff  that  he  must  not  tell  him  he  lied  in  his  own  house. 
Defendant's  mother  told  him  to  sit  down.  Plaintiff  made  no  reply, 
bnt  after  finishing  his  supper  he  told  the  defendant  that  he  might  find 
another  man  as  he  should  work  no  longer.  The  defendant  is  a  much 
larger  and  more  powerful  man  than  the  plaintiff.  The  plaintiff  made 
no  reply  to  defendant  when  he  rose  from  the  table  because  he  feared 
violence.     Plaintiff  worked  no  more." 

J.  P.  Otis,  for  plaintiff.     Cahoon  &  Hoffman,  for  defendant. 

Vkazby,  J.  The  case  involves  the  question  whether  the  report 
shows  that  the  plaintiff  was  justified  in  leaving  the  defendant's  employ- 
ment before  the  expiration  of  the  term  of  service  contracted  for. 

The  plaintiff  claims  that  the  conduct  of  the  defendant  constituted  an 
assault  and,  therefore,  justified  his  leaving  although  there  was  no 
battery. 

In  2  Greenl.  Ev.,  §  82,  an  assault  is  defined  to  be  an  inchoate  vio- 
lence to  the  person  of  another,  with  the  present  means  of  carrying  the 
intent  into  ettect,  and  the  author  cites  1  Steph.  N.  P.  268 ;  Finch  Law, 
202.  He  further  says:  "  Mere  threats  alone  do  not  constitute  the  offense ; 
there  must  be  proof  of  violence  actually  offered ; "  citing  Stephens  v. 
Myers,  4  C.  &  P.  349 ;  Tuberville  v.  Savage,  1  Mod.  3.  And  he 
further  says :  "  The  intention  to  do  harm  is  of  the  essence  of  an 
assault."  Innes  v.  Wylie,  1  0.  &  K.  257.  In  Addison  on  Torts,  the 
author  says :  "  Every  attempt,  also,  to  offer  with  force  and  violence  to 
do  hurt  to  another  constitutes  an  assault."  And  upon  the  authority  of 
Read  v.  Coker,  13  0.  B.  850,  860,  he  further  6ays :  "  And  any  gesture 
or  threat  of  violence  exhibiting  an  intention  to  assault,  with  the  means 
of  carrying  that  threat  into  effect,  is  an  assault,"  unless  immediate  con- 
tact is  impossible.  CdbUtt  v.  Grey,  4  Exch.  729  (744).  In  Clark  v.  Down- 
ing, 55  V  t.  259  (262),  Eoyce,  Ch.  J.,  says :  "  If  the  party  threatening 
the  assault  have  the  ability,  means,  and  apparent  intention,  to  carry  his 
threat  into  execution,  it  may  in  law  constitute  an  assault."  Bishop 
says:  "An  assault  is  an  unlawful  physical  force,  partly  or  fully  put  in 
motion,  which  creates  a  reasonable  apprehension  of  immediate  physical 
injury  to  a  human  being."     2  Bish.  Crim.  Law,  §  32. 

We  think,  in  the  light  of  these  definitions  and  decisions,  the  plaintiff 
is  correct  in  his  claim  that  there  was  an  assault.  Following  the  angry 
controversy  of  words  was  a  threatening  movement  in  close  proximity 
accompanied  by  violent  language  in  tne  nature  of  a  threat,  and  by  a 
much  larger  and  more  powerful  man  than  the  plaintiff  ;  and  the  demon- 
stration caused  the  plaintiff  to  fear  violence. 
Vol.  IX.— 96 
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But  we  do  not  think  that  the  plaintjff  is  sound  in  the  conclusion  of 
his  proposition  to  the  effect  that  an  assault  without  a  battery  is  in 
every  case  a  sufficient  excuse  for  a  servant  to  leave  the  employment  of 
his  master.  The  provocation  of  a  servant  might  be  such  as  to  relieve 
an  assault  by  the  master,  not  followed  by  a  battery,  of  all  unjustifiable 
quality  in  its  bearing  on  a  contract  of  service.  On  the  other  hand  words 
alone,  or  conduct  of  a  master,  which  would  not  technically  constitute 
an  assault,  might  justify  the  servant  in  leaving.  We  think  that  liability 
in  an  action  of  trespass  for  an  assault  is  not  the  test  of  a  servant's  right 
to  terminate  the  contract  of  service.  Wood  in  his  work  on  Master  and 
Servant,  §  146,   says:      "Mere  harsh  language  used  to  the  servant 

—  Forsyth  v.  Hastings,  27  Vt.  64Q —  not  calculated  essentially  to 
impair    his    reasonable    comfort — OiUis    v.    Space,   63    Barb.   177 

—  is  not  a  good  ground  for  leaving  the  service,  but  if  the  master's 
language  and  conduct  toward  the  servant  be  such  as  is  unreasonable  and 
prejudicial  to  the  comfort  or  moral  education  of  the  servant  there  can 
be  no  question  but  that  it  would  afford  a  sufficient  justification  for  the 
servant  in  putting  an  end  to  the  contract."  In  commenting  on  the  cir- 
cumstances bearing  on  the  point  of  the  reasonableness  of  tne  servant's 
excuse  for  leaving,  he  refers  to  the  frequency  of  the  cause,  the  provoca- 
tion for  the  language  or  conduct,  its  effect  upon  the  servant,  nis  age, 
etc.  If  what  the  plaintiff  6aid  was  a  mere  pretense,  a  falsehood,  and- 
the  defendant  knew  it,  the  conduct  of  the  defendant  was  plainly  not 
unreasonable,  not  a  demonstration  indicating  a  bad  or  dangerous  or 
improper  master,  but  a  reasonably  justifiable  outbreak  under  the  irrita- 
tion of  a  servant's  falsehood  and  impudence.  If  on  the  other  hand  the 
plaintiff  was  truthful  and  in  fact  gave  no  just  cause  for  the  assault,  the 
conduct  of  the  defendant  was  unreasonable  and  justified  the  plaintiff  in 
leaving  the  service. 

No  rule  should  be  established  that  would  give  either  master  or  ser- 
vant an  opportunity  to  seize  upon  a  pretense  in  order  to  terminate  the 
contract  of  service.  In  this  report  there  is  nothing  to  indicate  any 
untruthfulness  on  the  part  of  the  plaintiff,  or  charge  of  falsehood  by 
him  on  the  defendant,  or  provocation  of  any  kind.  So  far  as  appears 
the  defendant  became  provoked  without  cause,  charged  the  plaintiff  in 
substance  with  falsehood,  and  put  him  in  fear  of  violence  by  threatening 
demonstrations.  That  a  battery  did  not  follow  the  unjustifiable  assault 
was  apparently  due  to  the  firm  interference  of  the  defendant's  mother. 

We  think  the  report  warranted  the  judgment  of  the  county  court 
and  it  is  affirmed. 

Judgment  affirmed. 

Mat  v.  Miller. 

February  5,  1887. 

Evidence  —  Impeachment  op  Award. 

Extrinsic  evidence  is  not  admissible  to  vary  or  contradict  an  award,  when  the 
award  is  within  the  scope  of  the  submission,  free  from  ambiguity,  and  the  arbi- 
trators were  not  deluded,  deceived  or  misled,  and  without  fault  decided  as  the 
evidence  warranted,  and  as  they  intended.* 

*  See  6  Waifs  Act.  &  Def .  580. 
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General  assumpsit,  with  a  count  for  use  and  occnpation.     Plea, 

funeral  issue.  Tnal  by  court,  September  term,  1886,  Chittenden  county. 
aft,  J.,  presiding.     Judgment  for  the  defendant. 

In  October,  1884,  the  plaintiff  bought  a  house  and  lot  of  one  Palmer, 
who  reserved  possession  until  the  following  March.  The  defendant  was 
lessee  of  the  premises  until  that  time  and  in  possession.  After  the  sale 
the  plaintiff  bought  Palmer's  interest  in  the  lease  and  the  defendant 
attorned  to  the  plaintiff.  A  controversy  arose  between  them  as  to  the 
possession  of  the  premises  in  part,  and  matters  were  submitted  to  arbi- 
trators to  say  how  much  the  plaintiff  should  pay  to  the  defendant  and 
vacate  the  premises  within  six  days.  The  award  was  made  and  the 
defendant  vacated  the  premises  as  required  by  the  award.  The  plain- 
tiff offered  evidence  to  show  that  the  arbitrators  in  making  the  award 
supposed  that  the  defendant  was  under  obligation  to  pay  J?almer  the 
rent  of  the  premises  from  the  time  that  the  award  required  him  to 
vacate  the  premises  until  the  first  of  March  following  —  they  not 
knowing  of  the  purchase  of  the  lease  by  the  plaintiff  —  and  that  they, 
included  in  the  award  $7,  which  they  called  the  item  of  rent,  and  which 
they  supposed  the  defendant  would  have  to  pay  Palmer,  when  in  fact 
the  rent  would  have  been  due  the  plaintiff  if  defendant  had  occupied 
the  premises. 

The  plaintiff  paid  the  amount  of  the  award  to  the  defendant  before 
he  discovered  the  claimed  error  of  the  arbitrators,  and  this  suit  was 
brought  to  recover  the  $7.  The  plaintiff  excepted  to  the  exclusion  of 
the  evidence. 

S.  H.  Davis,  for  plaintiff,  cited  Edwards  v.  Harrington,  45  Vt.  06 ; 
Vanderwerker  v.  Vermont  Cent.  H.  2i.  Co.,  27  id.  125,  136;  Blood  v. 
Bates,  31  id.  147 ;  Hariland  v.  Henry,  44  id.  593 ;  Bragg  v.  Smith, 
20  Barb.  409  ;  French  v.  New,  id.  481 ;  Boynton  v.  Frye,  33  Me.  216 ; 
12  S.  &  R.  243 ;  19  111.  415 ;  Strong  v.  Strong,  9  Cush.  560 ;  2  Green! 
Ev.,  §  87. 

«/.  W.  Russell  and  W.  L.  Burnap,  for  defendant,  cited  Preston  v. 
Whitcomb,  11  Vt.  47 ;  Buck  v.  Spaford,  35  id.  526  ;  Smith  v.  John- 
son, 15  East,  213;  1  Greenl.  Ev.  249;  4  N.  Y.  568;  6  Allen,  480; 
Shepard  v.  Briggs,  28  Vt.  81 ;  47  id.  620 ;  Herrick  v.  Bdknap,  27  id. 
683  ;  UnderhiU  v.  Van  Courilcmd,  2  Johns.  Ch.  339 ;  Le  Gum  v.  Gover- 
neur,  1  Johns.  Cas.  502. 

Vbazey,  J.  The  plaintiff's  case  depended  on  fan  impeachment  of 
the  award,  and  the  excluded  evidence  was  offered  for  this  purpose.  We 
think  the  case  comes  within  that  class,  some  of  which  are  cited  by 
defendant's  counsel,  wherein  it  is  held  that  extrinsic  evidence  is  not 
admissible  to  contradict  or  vary  the  award.  There  was  no  ambiguity 
in  the  award.  It  was  clearly  within  the  scope  of  the  submission.  There 
was  no  fault  on  the  part  ot  the  arbitrators.  They  were  not  deluded, 
deceived  or  misled.  It  is  conceded  that  they  decided  upon  the  evidence 
submitted  just  as  they  intended,  and  just  as  the  evidence  warranted. 
If  they  awarded  that  May  should  pay  Miller  $7  more  than  they  would 
or  ought  to  have  awarded  if  the  fact  had  been  proved  before  them,  which 
the  plaintiff's  excluded  evidence  would  have  tended  to  prove,  it  was 
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May's  fault  that  he  did  not  prove  it.  He  in  substance  and  effect  is  seeking 
to  try  the  case  again  which  was  tried  by  the  arbitrators  of  his  own  choos- 
ing, and  on  the  ground  that  he  can  try  his  case  better  now  than  he  did 
before,  and  without  alleging  any  fault  or  wrong  to  the  arbitrators,  or 
to  his  adversary.  If  this  is  allowable,  then  it  would  seem  like  sarcasm 
for  courts  to  repeat  what  they  have  often  said,  that  arbitrations  should 
be  favored.  Instead  of  settling  any  thing  they  would  simply  become 
»the  seed  of  a  crop  of  lawsuits.     The  case  is  plainly  within  the  sound 

E reposition  of  Judge  Kent  in  Le  Ouen  v.  Govemeur,  1  Johns, 
as.  502,  where  he  says:  " Every  person  is  bound  to  take  care 
of  his  own  rights  and  vindicate  them  in  due  season  and  in  proper  order. 
This  is  a  sound  and  salutary  principle  of  law.  Accordingly  if  a  defend- 
ant, having  the  means  of  defense  in  his  favor,  neglects  to  use  them,  and 
suffers  a  recovery  to  be  had  against  him  by  a  competent  tribunal,  he  is 
foreverprecluded."  And  he  cited  2  Burr.  1009 ;  7  T.  R  269;  2  H.  BL 
414.  He  also  there  cites  the  authorities  at  length  showing  how  firmly 
this  principle  is  adhered  to  in  courts  of  equity  as  well  as  law. 
Judgment  affirmed. 
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Appeal  of  Knauss. 

October  4,  1886. 

Well — Feigned  Issue — Testamentary  Capacity. 

Where  the  testimony  is  such,  that  after  a  fair  and  impartial  trial  resulting  in 
a  verdict  against  the  proponents  of  an  alleged  will,  the  trial  judge,  after  a  careful 
review  of  all  the  testimony,  would  feel  constrained  to  set  aside  the  verdict  as 
contrary  to  the  manifest  weight  of  the  evidence,  an  issue  to  test  the  question  of 
testamentary  capacity  should  not  be  directed,  but,  where  the  state  of  the  evidence 
is  such  that  the  trial  judge  would  not  feel  constrained  to  set  aside  the  verdict, 
an  issue  should  be  directed. 

Appeal  from  the  decree  of  the  orphans'  court  of  Lehigh  county. 

This  was  an  appeal  from  the  definitive  decree  of  the  orphans'  court, 
dismissing  an  appeal  from  the  action  of  the  register  of  wills,  in  admit- 
ting to  probate  a  paper  purporting  to  be  the  last  will  of  Probst,  a  dece- 
dent, and  refusing  a  demand  for  an  issue. 

John  Rupp  and  T.  B.  Metzger,  for  appellants,  cited  Thompson's 
Appeal,  37  Leg.  Int.  512.  A  mere  naked  allegation,  without  evi- 
dence or  against  evidence,  cannot  create  a  dispute  within  the  meaning 
of  the  law.  Cozzem?  .Will,  11  Sin.  196;  Wikqfs  Appeal,  3  Harr. 
281.  The  orphans'  courts  are  not  bound  as  a  matter  of  right  to  award 
an  issue  of  devisavit  vel  non  to  test  the  validity  of  a  will  whenever  a 
dispute  as  to  facts  is  alleged  by  a  contestant  and  suggested  on  the 
record,  and  will  only  grant  such  an  issue  whpn  evidence  has  been  taken 
from  which  it  appears  that  there  is  a  conflict  of  testimony  and  a  sub- 
stantial dispute  upon  material  points.  Harrison's  Appeal,  4  Out.  458. 
See  SchwUke's  Appeal,  id.  628 ;  De  Haven's  Appeal,  25  Sm.  337 ; 
Graham's  Appeal,  11  id.  43.  When  the  evidence  of  testamentary 
capacity  is  contradictory  and  issue  must  be  awarded.     Colgate s  Estate, 

5  W.  IS.  C.  171.  Where  the  evidence  would  sustain  a  verdict  against 
the  will,  an  issue  is  a  matter  of  right.  Gibson's  Estate,  11  W.  K.  C. 
355.  It  is  the  duty  of  the  court  to  determine  the  sufficiency  of  the 
evidence  of  testamentary  capacity.  Cauffman  et  al.  v.  Long,  1  Korr. 
72.  See  Shaver  v.  McCarthy,  3  East.  Kep'r,  12.  Where  there  is  any 
evidence  which  alone  would  justify  an  inference  of  the  disputed 
facts  it  must  go  to  the  jury  no  matter  how  strong  or  persuasive  the 
countervailing  proof.  First  National  Bank  of  Easton  v.  Wirebach's 
Erfr,  10  Out.  37 ;  Howard  Express  Co.  v.  Wile,  14  Sm.  301.  As  to 
disposing  mind  and  memory,  see  Daniel  v.  Daniel,  3  Wr.  191 ;  Leech 
v.  Leech,  9  Harr.  67 ;  Tawney  v.  Long  and  Wife,  26  Sm.  10G  ;  WUr 
son*  v.  Mitchell  et  al.,  5  Out.  495.  Imbecility  of  mind  short  of  insanity 
is  sufficient  to  set  aside  a  will.  McTaggart  et  al.  v.  Thompson  et  al.,  2 
Harr.  149.  In  the  light  of  surrounding  circumstances,  the  testator's 
.family,  his  relatives  and  property,  the  provisions  of  the  will  itself,  their 
reasonableness  or  unreasonableness  may  always  be  considered  in  passing 
upon  the  question  of  the  testator's  capacity.    Patterson  v.  Patterson, 

6  S.  &  R.  55  ;  Boyd  v.  Eby,  8  Watts,  66;  Bitner  v.  Bitner,  15  Sm. 

*  Reported  by  Ovid  F.  Johnson,  Esq.,  of  the  Philadelphia  Bar. 
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347.  Subscribing  witnesses  to  a  will  are  not  always  the  best  to  prove 
the  sanity  of  the  testator.  Rambler  v.  Tryon,  7  8.  &  JR.  90 ;  Irish  v. 
Smithy  8  id.  573;  McTaggart  v.  Thompson,  supra. 

Edward  Harvey,  for  Jas.  B.  Boeder,  executor,  and  for  all  the  lega- 
tees named  in  the  will  of  George  Probst,  deceased,  appellees.  The 
court  is  not  bound,  as  a  matter  or  right,  to  award  an  issue  whenever  a 
dispute  as  to  facts  is  alleged  by  a  contestant  and  suggested  on  the 
record.  Harrison's  Appeal,  100  Penn.  St.  458.  And  the  fact  disputed 
must  be  a  material  fact  in  controversy.  Bradford? s  Will,  1  Pars.  Eq. 
Cas.  153.  "  A  mere  naked  allegation  without  evidence,  or  against  the 
evidence,  cannot  create  a  dispute  within  the  meaning  of  the  law." 
De  Haven's  Appeal,  75  Penn.  St.  341 ;  Graham's  Appeal,  61  id.  43 ; 
Wykoff's  Appeal,  15  id.  281.  It  is  error  to  submit  it  to  a  jury,  unless 
it  be  judicially  determined  that  it  is  sufficient  to  support  a  verdict 
against  the  will.  Wilson  v.  MUchett,  101  Penn.  St.  495.  In  the  fol- 
lowing cases  all  of  the  evidence  submitted  by  contestants  and  propo- 
nents was  considered.  DeHaven's  Appeal,  75  Penn.  St.  337;  Graham's 
Appeal,  61  id.  43 ;  Harrison's  Appeal,  100  id.  462 ;  Combs  and  Han- 
Mnson's  Appeal,  105  id.  156;  DePwifs  Estate,  1  W.  N.  C.  212; 
Erowerfs  Appeal,  2  id.  5S8 ;  Gibson's  Estate,  1 1  id.  355 ;  Hopple' s 
Estate,  7  id.  523 ;  Burden's  Estate,  11  id.  138 ;  Palmer's  Estate,  5  id. 
542 ;  Rankin's  Estate,  4  id.  203 ;  Eddy^s  Estate,  14  id.  551 ;  Freeman's 
Estate,  39  Leg.  Int.  208 ;  NeiWs  Estate,  37  id.  39 ;  WainwrigM s 
Appeal,  89  Penn.  St.  220. 

The  test  as  to  granting  an  issue  is  this  :  Should  a  verdict  be  rendered 
against  the  will  on  the  evidence  submitted,  could  the  court  enter  judg- 
ment ?  Hoge's  Will,  2  BUewst.  451 ;  DePuy's  Estate,  1  W.  N.  C.  212 ; 
Burden's  Will,  14  Phila.  332.  An  application  for  an  issue  of  fact  is 
properly  refused  when  the  applicant  could  not  exhibit  a  condition  of 
affairs  under  which  he  could  recover,  even  if  all  the  facts  alleged  by 
him  to  be  true  were  found  in  his  favor.  Martin's  Appeal,  97  JPenn. 
St.  85.  Testamentary  capacity  is  the  normal  condition  of  one  of  full 
age,  and  the  affirmative  is  with  him  who  undertakes  to  call  it  in  ques- 
tion, and  this  affirmative  must  be  established  not  in  a  doubtful,  but  in 
a  positive  manner.  Grubb  v.  McDonald,  91  Penn.  St.  236.  This 
degree  of  mental  capacity  is  presumed  to  exist  until  it  is  overcome  by 
affirmative  proof.  Brown  v.  Molliston,  3  Whart.  129.  Old  age  does 
not,  per  se,  constitute  incapacity  to  make  a  will.  Thompson  v.  Keyner, 
fi5  Penn.  St.  368.  A  testator  may  be  ever  so  aged,  very  infirm  in 
body,  and  in  habits  of  intemperance,  and  yet,  in  the  eye  of  the  law, 
possess  that  sound  mind  necessary  to  a  disposition  of  his  estate. 
Whitenack  v.  Stwher,  1  N.  J.  Eq.  9.  Want  of  memory,  vacillation 
of  purpose,  credulity,  vagueness  of  thought  may  co-exist  with  testa- 
mentary capacity.  Hopple's  Estate,  7  W.  K.  C.  523.  Feebleness  of 
intellect,  short  of  what  might  by  many  be  supposed  to  amount  to 
idiocy,  is  insufficient  to  render  a  will  void.  Dorneck  v.  Beiehenback, 
10  B.  &  E.  84.  Partial  unsoundness,  not  affecting  the  general  facul- 
ties, and  not  operating  on  the  mind  of  the  testator  in  regard  to  testa- 
mentary disposition,  is  not  sufficient  to  render  a  person  incapable  of 
making  a  will.      Pidcock  v.  Potter,  68   Penn.  St.   342;   Wood   v. 
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Woody  4  Brewst.  75-78 ;  Maurice  v.  Reynolds,  2  Bradf .  Suit.  360 ; 
Thompson  v.  Kyner,  65  Penn.  St.  368 ;  Leech  v.  Leech,  21  id.  69 ; 
Daniel  v.  Darnel,  39  id.  208 ;  Tawney  v.  Long,  76  id.  106 ;  Wilson  v. 
Mitchell,  101  id.  495  ;  Boyd  v.  My,  8  Watte,  66 ;  Kachline  v.  Clark, 
4  Wr.  319 ;  Mo  Masters  v.  _£foir,  29  Penn,  St.  298  ;  Stevenson's  Ex.  v. 
Stevenson,  33  id.  469.  The  time  of  the  execution  of  the  will  is  the 
material  period  to  which  the  court  must  look  to  ascertain  the  state  of 
mind  of  the  testator.  Witmack  v.  Stryker,  1  N.  J.  Eq.  8  :  Kinne  v. 
Kinne,  9  Conn.  102. 

Sterrbtt,  J.  It  is  contended  by  appellants  that,  according  to  the 
true  intent  and  meaning  of  the  forty-first  section  of  the  act  of  March 
15,  1832,  there  was  u  a  dispute "  before  the  orphans'  court,  "  upon  a 
matter  of  fact,"  viz. :  Whether  the  deceased,  George  Probst,  was  of 
sound  and  disposing  mind,  memory  and  understanding  at  the  time  he 
signed  a  certain  paper  purporting  to  be  his  last  will  and  testament ; 
and  that  it  thereupon  became  the  duty  of  the  court  to  "  direct  a  pre- 
cept for  an  issue  to  the  court  of  common  pleas  of  the  county  for  the 
trial "  of  said  disputed  fact. 

It  cannot,  of  course,  be  doubted  that  the  matter  of  fact  alleged  to  be 
in  dispute  is  material.  The  sole  question  is  whether,  upon  the  testi- 
mony presented  by  the  respective  parties,  a  serious  dispute  has  arisen 
as  to  the  testamentary  capacity  of  the  alleged  testator ;  such  a  dispute 
as  should  be  submitted  to  and  passed  upon  by  a  jury.  In  rightly  deter- 
mining that  question  there  is  only  one  safe  and  reliable  test.  If  the 
testimony  is  such  that  a  fair  and  impartial  trial,  resulting  in  a  verdict 
against  the  proponents  of  the  alleged  will,  the  trial  judge,  after  a  care- 
ful review  of  all  the  testimony,  would  feel  constrained  to  set  aside  the 
verdict  as  contrary  to  the  manifest  weight  of  the  evidence,  it  cannot  be 
said  that  a  dispute,  within  the  meaning  of  the  act,  has  arisen.  On  the 
other  hand,  it  the  state  of  the  evidence  is  such  that  the  judge  would 
not  feel  constrained  to  set  aside  the  verdict,  the  dispute  should  be  con- 
sidered substantial,  and  an  issue  to  determine  it  should  be  directed. 
This  simple,  and  only  safe,  test  is  supported  alike  by  reason  and 
authority.  Graham }s  Appeal,  61  Penn.  St.  43;  Cozzenf  Will,  id. 
196 ;  DeHawen's  Appeal,  75  id.  337  ;  Ha<rrison?s  Appeal,  100  id.  458 ; 
Schimlke's  Appeal,  id.  628.  In  the  last  cited  case  the  present  chief  justice 
says:  "The  issue  is  of  right,  under  the  forty-first  section,  when  the 
fact  arising  and  in  dispute  is  substantial  and  material  to  the  inquiry, 
unless  the  whole  evidence  of  the  fact  alleged  be  so  doubtful  and  unsatis- 
factory that  a  verdict  against  the  validity  of  the  will  should  not  be  per- 
mitted to  stand." 

In  DeHaven's  Appeal,  supra,  it  is  said  we  ought  not  to  reverse  a 
decree  refusing  an  issue  if  the  court  of  common  pleas,  after  trial,  would 
have  been  bound  to  set  aside  a  verdict  against  the  will  as  contrary  to 
the  manifest  weight  of  the  evidence.  "  Of  what  use  would  it  be  if  the 
case  can  be  decided  but  one  way." 

Without  pursuing  the  subject  further  or  referring  specifically  to  the 
evidence  bearing  on  either  side  of  the  question,  a  careful  consideration 
of  the  testimony  returned  with  the  record  and  application  thereto  of 
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the  rale  above  stated,  has  led  us  to  the  conclusion  that  a  precept  for  an 
issue  to  the  court  of  common  pleas  should  have  been  directed. 

Decree  reversed  at  the  costs  of  appellees,  and  it  is  now  adjudged  and 
decreed  that  a  precept  for  an  issue  to  the  court  of  common  pleas  of 
Lehigh  county,  as  prayed  for  by  appellants,  be  and  the  same  is  hereby 
directed. 


DlEFENDERFEB  V.   ESHLEICAN. 
October  4,  1886. 

Bower — Estate — Collection  of  Dower — Partition  —  Notice — Deed. 

The  widow's  dower  at  common  law  and  the  widow's  statutory  dower  in  Penn- 
sylvania are  not  merely  liens  but  are  estates  in  the  land. 

When  land  is,  by  virtue  of  proceedings  in  partition,  allotted  subject  to  a 
widow' s  dower,  the  widow  may  collect  her  dower  by  distress,  or  by  proceeding 
upon  the  recognizance  or  other  obligation  given  to  secure  it,  or  may  bring 
assumpsit  against  the  assignee  of  the  person  to  whom  the  land  may  have  been 
allotted. 

When  land  is  allotted  under  partition  proceedings,  and  the  one  to  whom  the 
same  has  been  allotted  conveys  it  to  another,  such  third  person  vendee,  is  bound 
to  take  notice  of  the  decree  of  partition. 

In  proceedings  in  partition,  land  was  allotted  to  A.  subject  to  a  widow's  dower 
in  favor  of  B.  Before  the  execution  of  a  deed  to  A.  he  entered  into  a  written 
agreement  under  seal  for  a  sale  of  the  land  to  C,  subject  to  the  widow's  dower ; 
later,  a  deed  was  made  to  A.,  who  paid  all  the  purchase -money ;  later,  A,  made  a 
deed  to  C,  to  whom  at  the  time  it  was  stated  that  the  land  was  clear  of  incum- 
brances ;  neither  of  these  deeds  contained  a  reference  to  the  dower  of  B.,  nor 
was  she  present  at  their  execution  or  delivery.  Held,  none  of  the  circumstances 
impaired  the  estate  of  B.  in  the  land,  or  destroyed  her  remedy  for  the  collection 
of  the  sum  given  her  by  law. 

Error  to  the  court  of  common  pleas  of  Lehigh  county. 

This  was  an  action  of  assumpsit  brought  to  recover  arrears  of 
interest  due  the  plaintiff  on  her  dower  on  the  laud  of  her  late  husband, 
Jacob  J.  Snyder,  deceased.  Jacob  J.  Snyder  died  on  October  3, 
1873,  intestate,  seized  of  land,  and  leaving  to  survive  him  five  minor 
children  and  his  widow,  who  subsequently  married  James  Diefen- 
derfer. 

On  October  27,  1873,  Henry  J.  Snyder,  the  guardian  of  three  of 
these  minor  children,  presented  his  petition  in  the  orphans9  court 
instituting  proceedings  in  partition  to  divide  the  real  estate.  An 
inquest  was  awarded,  and  after  refusal  of  all  the  heirs  to  accept,  an 
order  of  sale  was  issued  to  Jacob  Zimmerman,  who  had  been  appointed 
administrator  of  the  estate.  Later  he  made  a  return  to  the  court  that 
he  had  sold  to  Daniel  F.  Snyder. 

Daniel  F.  Snyder,  before  receiving  his  deed  from  the  administrator, 
entered  into  written  articles  of  agreement  with  Jacob  Eshleman,  dated 
March  22,  1875,  for  the  sale  of  the  land.  The  consideration  to  be 
paid,  as  stated  in  those  articles  of  agreement,  read  as  follows :  "  The  sum 
of  sixteen  hundred  and  fifty  dollars  on  the  delivery  of  these  presents, 
and  the  balance  —  less  the  dower  which  will  remain  on  the  said  premises 
to  the  widow  of  J.  J.  Snyder,  deceased,  but  the  interest  to  saia  widow 
during  her  life  —  on  the  nrst  of  April  next,  subject,  also,  to  the  dower 
of  Jacob  Snyder  on  said  premises. 

Jacob  Zimmerman,  the  administrator,  conveyed  the  land  to  Daniel 
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F.  Snyder  by  deed  dated  November  20,  1875,  and  Daniel  F.  Snyder 
conveyed  it  in  pursuance  of  the  agreement,  to  Jacob  Eshleman,  by 
deed  dated  December  17,  1875.  So  mention  of  the  widow's  dower 
was  made  in  either  of  the  deeds. 

On  the  trial  of  the  action  of  assumpsit  the  court  directed  the  jury 
to  find  a  verdict  for  the  defendant,  which  was  done. 

James  S.  Biery,  for  plaintiffs  in  error.  "  Where  parties,  without  any 
fraud  or  mistake,  have  deliberately  put  their  engagements  in  writing, 
the  law  declares  the  writing  to  be  not  only  the  best,  but  the  only  evi- 
dence of  their  agreement."  Thome,  McFarlane  &  Co.  v.  Warfflein, 
12  W.  N.  C.  429  ;  Martin  v.  Berens,  17  P.  F.  S.  463 ;  Ileebner  et  al. 
v.  Worratt  et  al.,  2  Wr.  376.  "  A  widow's  estate  is  one-third  part  of  the 
real  estate  for  the  term  of  her  life,  and  the  form  in  which  the  law  assigns 
it  leaves  its  character  unchanged."  SchaWs  Appeal,  4  Wr.  177.  "  Like 
dower  at  common  law,  it  is  a  defined  interest  in  her  husband's  lands, 
arising  at  his  death,  and  is  a  freehold  estate."  Bachman  v.  Christman, 
11  Harr.  163.  "An  interest  arising  out  of  the  land,  in  all  respects  of 
the  nature  of  a  rent-charge,  and  subject  to  sale  on  execution."  Shaupe 
v.  Shaupe,  12  S.  &  R.  12  ;  Thomas  v.  Simpson,  3  Barr,  70.  "  It  is  an 
indefeasible  charge  for  the  widow  and  the  heirs  and  legal  representa- 
tives after  her  death."  Vandever  v.  Baker,  1  Harr.  126 ;  Mentzer  v. 
Menor,  8  Watts,  296.  "That  the  widow's  interest  is  real  estate,  is  well 
settled  by  repeated  decisions."  Kurtds  Appeal,  2  Casey,  466.  "  That 
it  is  real  estate  is  clear,  from  considering  that  the  intestate  act  gives 
her,  where  there  are  children,  one-third  of  her  deceased  husband's  lands 
during  her  life."  Miller  v.  Zeidig,  3  W.  &  S.  458.  "  To  call  it  a  lien 
by  way  of  expressing  another  additional  security  for  the  widow's  rights 
is  not  to  deny  its  true  character  as  an  estate."  Ziegler^s  Appeal,  11 
Casey,  189.  See  Rise  v.  Geiger,  7  W.  &  S.  273;  Fisher  v.  Keen,  1 
Watts,  261 ;  Kline  v.  Bowman,  7  Harr.  25.  As  to  privity  of  contract, 
see  De  Haven  etal.  v.  Bartholomew,  7  P.  F.  S.  126 ;  AUemarCs  Appeal, 
42  Leg.  Int.  70. 

Evan  HdBben,  for  defendant  in  error.  The  act  of  April  8,  1833, 
does  not  provide  as  to  how  the  money  shall  be  secured.  See  Power  v. 
Power,  7  W.  212.  "  The  estate  in  the  land  may  be  divested  in  the 
manner  prescribed  in  the  act,  as  where  upon  petition  of  the  widow  or 
one  or  more  of  the  children."  Thomas  v.  Simpson,  3  Barr,  70.  "  Where 
one  of  two  parties  who  are  equally  innocent  of  actual  fraud  must  lose, 
the  one  who,  through  misplaced  confidence  in  an  agent  or  attorney,  has 
been  the  cause  of  the  loss  shall  not  throw  it  on  the  other."  Penn.  R. 
R.  Co.'s  Appeal,  5  Norr.  80. 

Mkrour,  Ch.  J.  A  tenant  in  dower  at  common  law  has  an  estate 
and  not  a  mere  lien.     Zeigler^s  Appeal,  35  Penn.  St.  173. 

So  under  our  intestate  laws  a  widow's  statutory  dower  is  an  interest 
in  the  land,  not  merely  a  lien.  MUler  v.  Zeidig,  3  W.  &  S.  458. 
Bachman  v.  Chrisman,  23  Penn.  St.  162 ;  SchaWs  Appeal,  40  id.  170 ; 
Oourley  v.  Kimley,  66  id.  270. 

Section  41  of  the  act  of  29th  March,  1832,  declares  if  the  widow  of 
the  decedent  be  living  at  the  time  of  the  partition  of  his  real  estate,  she 
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shall  not  be  entitled  to  payment  of  the  sum  at  which  her  purpart  or 
share  of  the  estate  shall  be  valued,  but  the  same,  together  with  interest 
thereof,  shall  be  and  remain  charged  on  the  premises,  and  the  legal 
interest  thereof  shall  be  annually  and  regularly  paid  by  the  persons  to 
whom  such  real  estate  shall  be  adjudged,  their  heirs  and  assigns. 

The  remedies  of  the  widow  for  the  collection  of  her  dower  are 
cumulative.  Nedlar  v.  Aulenback,  2  P.  &  W.  359.  She  may  collect 
by  distraining  or  proceed  on  the  recognizance,  or  other  obligation  given 
by  the  person  to  whom  it  was  allotted,  or  bring  assumpsit  against  his 
assignee.  Pidcock  v.  Bye,  3  Eawle,  183 ;  De  Jiaven  et  al.  v.  Bartholo- 
mew, 57  Penn.  St.  126. 

Each  of  the  several  acts  of  1794,  1807,  1828  and  1832  relate  to  the 
assignment  of  the  widow's  share  in  partition.  No  one  of  them, 
however,  changes  the  estate  given  to  her  by  the  intestate  laws  in  lieu  of 
dower,  but  only  prescribes  the  form  of  assigning  it.  SchalPs  Appeal, 
supra. 

The  legislative  command  that  the  money  for  her  share  in  the  land 
shall  remain  charged  thereon  withholds  from  the  orphans'  court,  in 
awarding  partition,  all  power  to  decree  otherwise,  unless  her  consent  be 
procured  in  such  manner  as  to  pass  her  estate  in  the  land.  Fisher  v. 
Keen,  1  Watts,  178.     No  such  consent  was  given  in  this  case. 

The  assignee  is  in  no  better  position  than  the  original  purchaser. 
The  act  oi  1832,  cited,  expressly  extends  the  same  liability  to  him. 
He  was  bound  to  take  notice  of  the  decree  of  partition,  which  is  in  the 
line  of  his  title.  Here,  however,  the  defendant  had  actual  notice  of 
the  widow's  estate  in  the  land,  and  of  her  claim  to  the  annual  interest 
thereon. 

Under  proceedings  in  partition  by  the  heirs  of  J.  J.  Snyder,  the 
intestate,  the  real  estate  was  sold  to  one  Daniel  F.  Snyder  and  con- 
firmed by  the  court.  Before  a  deed  therefor  was  delivered  to  him  he 
entered  into  a  written  agreement  under  seal  with  the  defendant  for  a 
sale  of  the  land  to  the  latter  in  consideration  of  $3,875,  agreed  to  be 
paid  therefor,  to-wit :  $1,652  on  the  delivery  of  "these  presents "  and 
the  baxance  on  the  first  day  of  April  then  next  "  less  the  dower  which 
will  remain  on  the  said  premises,  to  the  widow  of  J.  J.  Snyder, 
deceased,  but  the  interest  to  said  widow  during  her  life  "  subject,  also, 
to  the  dower  of  Jacob  Snyder  on  said  premises. 

When  Daniel  afterward  executed  a  deed  to  the  defendant  it  does 
not  appear  that  a  reference  therein  was  therein  made  to  the  dower  of  the 

Elaintiff.  Whether  that  may  affect  the  vendor  on  the  covenants  in 
is  deed  is  a  question  not  now  before  us.  Certain  it  is  that  does  not 
relieve  the  defendant  from  the  express  notice  he  had  received  of  the 
estate  and  claim  of  the  plaintiff. 

We  discover  nothing  in  the  evidence  to  estop  the  plaintiff  from 
maintaining  this  action.  The  fact  that  she  had  notice  of  the  rnle  to 
show  cause  why  the  property  should  not  be  sold  works  no  estoppel 
against  her.  The  result  of  that  sale  would  determine  the  annual  sum 
which  she  would  be  entitled  to  receive,  but  it  could  not  affect  the 
character  of  her  estate,  nor  deprive  her  of  all  appropriate  remedies  for 
the  enforcement  of  her  rights. 
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The  omission,  in  the  deed  from  the  administrator  to  Daniel  F.  Sny- 
der, to  refer  to  the  plaintiff's  right  of  dower,  and  the  fact  that  Daniel 
paid  the  whole  purchase-money  to  the  administrator,  and  the  additional 
one  that,  when  the  defendant  accepted  the  deed,  he  understood,  from 
his  vendor,  or  the  scrivener  who  drew  it,  that  the  land  was  clear  from 
incumbrance,  are  all  irrelevant,  and  the  evidence  thereof  was  improp- 
erly admitted.  The  plaintiff  was  not  a  party  to  nor  present  at  any  of 
those  transactions.  The  acts  and  declarations  of  other  persons  could 
not  impair  her  estate  in  the  land,  nor  destroy  her  remedies  for  the  col- 
lection of  the  sum  given  her  by  law. 

The  learned  judge,  therefore,  erred  in  taking  the  case  from  the  jury, 
and  in  instructing  them  to  find  for  the  defendant. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


County  of  Lehigh  v.  Sohock. 
October  4,  1886. 

"  Crime  "—  Fees — Costs. 

The  word  "crime"  in  section  13  of  the  act  of  23d  September,  1791—3  Sm.  L. 
43 — means  aU  indictable  offenses. 

B.,  an  alderman,  after  the  hearings  in  charges  of  cruelty  to  animals,  assault 
and  battery,  malicious  trespass,  larceny,  false  pretense  and  common  scold,  en- 
tered upon  his  docket  "Discharged  for  want  of  evidence."  He  then  brought 
suit  against  the  county  for  his  costs.    Held,  he  could  recover. 

Error  to  the  court  of  common  pleas  of  Lehigh  county. 

Schock  was  an  alderman  of  the  city  of  Allentown.  Informations 
for  the  following  criminal  charges  were  laid  before  him  :  Cruelty  to 
animals,  assault  and  battery,  malicious  trespass,  larceny,  false  pretense 
and  common  scold. 

A  day  of  hearing  was  fixed  when  testimony  was  heard  for  the  Com- 
monwealth and  for  the  defendant,  and  the  official  docket  was  made  to 
say :  "  Discharged  for  want  of  evidence."  Thereupon  Schock  claimed 
his  fees  from  the  county,  and  not  being  paid,  brought  suit  under  the 
following  act  of  September  23,  1791.   Turd.  Dig.  491 ;  3  Sm.  L.  43. 

"  Where  any  person  shall  be'  brought  before  a  court,  justice  of  the 
peace  or  other  magistrate  of  any  city  or  county  of  this  Commonwealth, 
having  jurisdiction  in  the  case,  on  the  charge  of  being  a  runaway  ser- 
vant or  slave,  or  of  having  committed  a  crime,  and  such  charge,  upon 
examination,  shall  appear  to  be  unfounded,  no  costs  shall  be  paid  by 
such  innocent  person  ;  but  the  same  shall  be  chargeable  to  and  paid  out 
of  the  county  stock,  by  such  city  or  county." 

The  defendant  denied  its  liability  because 

1.  By  crime  is  meant  an  offense  of  the  higher  grade  and  not  a  slight 
misdemeanor. 

2.  The  alderman  had  no  jurisdiction  to  try  the  case,  except  as  pro- 
vided by  act  of  May  1, 1861  —  Purd.  Dig.  497, 498  —  when  the  county 
is  expressly  absolved  from  payment  of  costs. 

3.  By  county  stock  is  meant  the  treasury  or  common  public  fund, 
and  the  city  of  Allentown  and  not  the  county  of  Lehigh  is  liable  for 


such  costs. 
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The  common  pleas  practically  directed  a  verdict  for  the  plaintiff. 
C.  J.  Erdman,  for  plaintiff  in  error.     Whart.  Crira.  Law,  §  2979 ; 
County  of  Lancaster  v.  Mis/tiers,  4  Out.  624. 

Levi  Smoyer  and  Jos.  L.  Schaadt,  for  defendant  in  error.  The 
thirteenth  section  of  act  23d  September,  1791,  is  expressly  saved  from 
the  repealing  clauses  of  criminal  procedure  act  of  31st  March,  1860. 
§  79,  P.  L.  452. 

Tbunkey,  J.  It  is  highly  improbable  that  a  magistrate  would  so 
conduct  himself  at  the  hearing  and  discharge  of  persons  accused  of 
crime,  that  his  docket  would  not  be  conclusive  that  the  cases  were  dis- 
missed as  unfounded.  No  evidence  was  offered  by  the  defendant ; 
nothing  impeaches  the  good  faith  of  the  plaintiff  in  the  performance  of 
his  official  duty,  and,  therefore,  the  fourth,  fifth  and  sixth  assignments  are 
not  well  taken.  Nor  is  there  any  thing  in  the  case  to  require  notice  of 
the  third  assignment. 

The  eleventh  section  of  the  act  of  1791  provided  fhat  costs  on  bills 
returned  ignoramus  by  the  grand  jury  should  be  paid  out  of  the  county 
stock,  and  not  by  the  party  charged  with  any  felony,  breach  of  the 
peace  or  other  indictable  offense.  Section  13  of  that  act,  still  in  force, 
provides  that  when  any  person  shall  be  brought  before  a  court,  justice 
of  the  peace,  or  other  magistrate  on  the  charge  of  having  committed  a 
crime,  if  such  charge  shall  appear  unfounded,  the  costs  shall  be  paid 
out  of  the  county  stock,  and  not  by  such  innocent  person.  The  word 
A  4  crime  "  is  used  in  its  general  sense,  and  means  all  indictable  offenses, 
just  as  it  is  used  and  means  in  section  64,  in  the  criminal  procedure  act 
of  1860.  The  context  in  the  act  of  1791,  as  well  as  in  the  act  of  1860, 
shows  that  the  word  "  crime  "  includes  indictable  misdemeanors.  Prop- 
erly speakingx  crimes  and  misdemeanors  are  synonymous  terras;  in 
common  usage  the  word  "  crime  "  is  made  to  denote  such  offenses  as 
are  of  a  deeper  and  more  atrocious  dye,  while  smaller  faults  are  com- 
prised under  the  gentler  names  of  "  misdemeanors."     Blackst.  Com.  5. 

The  word  "crime"  is  not  a  synonym  of  "  felony."  In  the  criminal 
procedure  act,  some  provisions  are  majle  respecting  costs  in  all  prosecu- 
tions, except  felony.  Some  crimes  are  felonies,  others  are  commonly 
called  misdemeanors ;  and  often  infamous  crimes,  as  forgery  and  per- 
jury, are  called  misdemeanors,  thereby  distinguishing  them  from  fel- 
onies in  our  statutes  relating  to  costs  in  criminal  cases.  The  provision 
respecting  costs  " in  all  cases  of  conviction  of  any  crime"  applies  to 
felonies  and  misdemeanors. 

Section  13  of  the  act  of  1791  applies  to  every  case  where  a  person  is 
before  a  magistrate  on  a  charge  of  having  committed  a  crime,  and  the 
charge  appears  unfounded.  No  difference  is  made  between  crimes  that 
are  felonious  and  those  that  are  not  felonious,  or  by  reason  of  some 
being  infamous  and  others  not,  or  because  some  are  of  a  deeper  dye  than 
others.  The  innocent  person  shall  not  pay  costs.  Prosecutions  made 
in  good  faith  are  not  discouraged  by  permittingthe  magistrate  to  impose 
the  costs  on  the  party  who  made  complaint.  Thi§  statute  has  stood  for 
nearly  a  century  and  still  seems  in  accord  with  the  wise  policy  of  the 
Commonwealth. 
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If  it  be  true  as  alleged  that  the  justices  of  the  peace  in  Lehigh  county, 
until  recently,  imposed  the  costs  of  unfounded  prosecutions  upon  the 
complainant,  or  some  other  private  person,  it  is  well  that  they  have  at 
last  learned  not  to  violate  the  statute. 

Judgment  affirmed. 

Smith  v.  Fell. 

October  4,  1886. 

Contract  —  Restraint  op  Tbade. 

A  contract  restraining  one  of  the  parties  from  the  exercise  of  a  trade  within  a 
limited  locality,  when  there  is  reasonable  ground  for  the  restriction,  is  valid. 

Where  a  county,  or  city,  or  borough,  is  named  as  a  limit,  and  an  unreasonable 
extent  of  territory  in  addition  is  also  named,  the  covenant  is  divisible,  and  may 
be  valid  as  to  the  particular  place  which  is  a  reasonable  limit.* 

Appeal  from  the  decree  of  the  court  of  common  pleas  of  Lehigh 
county. 

The  facts  are  set  forth  in  the  following  copy  of  the  opinion  of  the 
common  pleas,  per  Albright,  P.  J.: 

"  In  May,  1883,  the  plaintiff,  the  defendant  and  one  Morris  were  the 
stockholders  and  directors  of  a  foreign  corporation  called  the  Smith  Metal- 
lic Ochre  and  Paint  Company.  Said  company  owned  the  machinery 
and  plant  for  the  manufacture  of  ochre,  near  Slatington,  and  in  Lehigh 
county,  Pennsylvania. 

"  C.  W.  Smith  and  W.  N.  Reazor,  as  partners,  carried  on  the  business 
of  manufacturing  paint.  They  were  indebted  to  their  employees  in 
the  sum  of  $87.50,  and  owed  the  plaintiff  a  considerable  amount  of 
royalty.  Plaintiff  had  obtained  judgment  against  said  corporation, 
issued  execution  and  levied  on  the  personal  property  alleged  to  belong 
to  the  corporation ;  a  portion  of  the  goods  seized  were  claimed  by  M. 
L.  Smith,  the  defendant,  to  be  his  property.  On  May  23,  1883,  being 
the  day  before  the  sheriff's  sale,  the  plaintiff,  the  defendant,  C.  W* 
Smith  and  W.  N.  Reazor  met,  settled  certain  disputes  existing  between 
them,  aud  entered  into  a  written  agreement.  The  writing  recites  that 
M.  L.  Smith  was  the  tenant,  under  Blakeslee,  of  the  mill  in  which  the 
property  levied  on  was  located.  By  the  said  contract  the  plaintiff  agreed, 
with  the  other  parties  thereto,  in  consideration  of  the  joint  and  several 
covenants  of  said  other  parties,  that  they  would  not  thereafter,  in  the 
county  of  Lehigh,  or  elsewhere,  as  principals,  agents,  employers  or 
employees,  or  in  any  other  capacity,  engage  in  the  manufacture  of  ochre; 
that  he,  the  plaintiff,  would  make  no  claim  for  royalty  due,  and  would 
accede  to  the  requests  of  the  other  parties  to  release  said  goods  claimed 
by  defendant  and  pay  said  labor  claims.  Said  property  claimed  by 
defendant  was  released  from  the  levy  at  the  sheriff's  sale.  Plaintiff 
bought  the  property  and  paid  the  labor  claims.  Afterward  the  defend- 
ant, as  superintendent  of  the  works  of  onfc  Blabon,  near  Slatington,  and 
within  Lehigh  county,  engaged  in  the  business  of  manufacturing  ochre. 
This  bill  was  brought  to  restrain  the  defendant  from  engaging  in  said 
business  in  the  county  of  Lehigh.    The  master  found  that  the  plaintiff 

•See  JfandevMe  v.  Barman,  7  EastTkep'r,  752;  35  Alb.  L.  J.  165. 
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is  entitled  to  an  injunction,  restraining  the  defendant  from  carrying  on 
or  being  engaged  in  said  business,  within  the  county  of  Lehigh,  which 
is  the  relief  prayed  for  in  the  bill. 

"  An  agreement  not  to  carry  on  a  certain  business  anywhere  is  invalid, 
whether  it  be  by  parol  or  specialty,  or  whether  it  be  for  a  limited  or 
for  an  unlimited  time.  Mitchell  v.  Reynolds,  1  P.  Wins.  190,  and 
notes  thereto  in  1  Sm.  Lead.  Cas.  705.  The  rule  of  law  just  stated, 
recognized  in  Mitchell  v.  Reynolds —  it  is  much  older  than  said  case  — 
has  been  in  substance  observed  almost  everywhere,  certainly  in  Penn- 
sylvania. See  Pars.  Cont.  751 ;  2  Whart.  Cont.,  §  430;  Story  Cont. 
550-554 ;  Keeler  v.  Taylor,  3  P.  F.  S.  467 ;  Oompers  v.  Rochester,  6 
id.  194 ;  Harkinson's  Appeal,  28  id.  196. 

"  Such  a  contract  tends  to  prevent  persons  from  obtaining  a  liveli- 
hood, is  a  restriction  upon  trade,  and,  therefore,  in  contravention  of 
sound  public  policy. 

"  On  the  other  hand,  contracts  restraining  the  exercise  of  a  trade,  etc., 
in  particular  localities,  where  there  is  reasonable  ground  for  the  restric- 
tion, are  valid  and  the  courts  will  not  inquire  into  the  adequacy  of  the 
consideration.  McClurg's  Appeal,  8  P.  F.  S.  51 ;  Carroll  v.  Hicks, 
10  Phila.  308,  affirmed  by  the  Sifp.  Ct.,  Br.  Dig.  3051;  Betfs  Appeal, 
10  W.  A.  C.  431. 

"  If  defendant's  covenant  not  to  engage  in  the  business  specified,  in 
the  county  of  Lehigh,  or  elsewhere,  is  divisible,  it  may  be  enforced,  80 
far  as  the  question  of  space  is  concerned ;  if  it  is  not  divisible  it  cannot 
be  enforced. 

"  An  agreement  to  abstain  from  a  certain  business  in  a  town,  or  any- 
where within  a  boundary  of  ten  miles,  is  valid  —  Oompers  v.  Rochester, 
supra  —  or  within  a  county.  Lange  v.  Werh,  2  Ohio  St?  517;  Dean  v. 
Emerson,  102  Mass.  480. 

"  In  Oregon  Steam  Navigation  Co.  v.  Windsor,  20  "Wall.  70,  Justice 
Bradley,  in  the  course  of  the  opinion,  says :  '  The  question  arises 
whether  the  contract  is  so  divisible,  in  relation  to  the  California  por- 
tion, that  it  can  6tand  for  the  seven  years  for  which  the  Oregon  com- 
pany is  bound,  though  it  be  void  as  to  the  remaining  three  years.  We 
think  it  is  so  divisible.  It  is  laid  down  by  Chitty,  as  the  result  of  the 
cases,  *  that  agreements  in  restraint  of  trade,  whether  under  seal  or  not, 
are  divisible,  and,  accordingly,  it  has  been  held  that  when  6iich  an 
agreement  contains  a  stipulation  which  is  capable  of  being  construed 
di visibly,  and  one  part  thereof  is  void,  as  being  in  restraint  of  trade, 
whilst  the  other  is  not,  the  court  will  give  effect  to  the  latter  and  will 
not  hold  the  agreement  to  be  void  altogether.'  The  cases  cited  in  sup- 
port of  the  proposition  are,  Chesman  v.  Nairtby,  2  Strange,  739 ;  Worn 
v.  Benson,  2  Cromp.  &  Jer.  94;  Matton  v.  Gray,  11  M.  &  W.  653; 
Price  v.  Oreen,  16  id.  346;  Nichols  v.  Stretton,  10  Q.  B.  346.  In 
Price  v.  Oreen  the  contract  was  not  to  exercise  the  trade  of  a  per- 
fumer in  London,  or  within  six  hundred  miles  thereof ;  aud  it  was 
held  divisible  and  good  for  London  only.  This  case  was  carried  through 
all  the  courts.  .  .  .  We  see  no  reason  why  this  principle  should 
not  be  followed  in  the  present  case.' 

"  In  said  case  of  Dean  v.  Emerson,  the  defendant  had  covenanted  not 
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to  carry  on  a  certain  business  within  the  limits  of  Worcester  county, 
and  for  the  same  consideration  further  covenanted  not  to  carry  on  the 
same  business  within  the  limits  of  the  United  States.  The  court  held 
that  the  two  covenants  were  clearly  distinct  and  divisible,  and  sus- 
tained a  report  of  a  master  assessing  damages  for  a  violation  of  the 
covenant  as  to  Worcester  county ;  the  court  said  that  it  was  not  required 
to  consider  the  validity  of  the  second  covenant. 

This  principle,  it  is  believed,  conflicts  with  no  decision  of  the  supreme 
court  of  this  State.     It  is  more  reasonable  than  the  opposite  poposition 

—  that  is  that  said  stipulation  as  to  space  is  not  divisible  and  conse- 
quently void.  One  gives  a  good  and  valid  consideration  and  thereupon 
another  promises  to  do  two  things,  one  legal  and  the  other  illegal,  he 
shall  be  neld  to  do  that  which  is  legal,  unless  the  two  are  so  mingled 
and  bound  together  that  they  cannot  be  separated,  in  which  case  the 
whole  promise  is  void.     1  Pars.  Cont.,  §  12,  chap.  1,  p.  380. 

u  I,  therefore,  hold,  with  the  learned  master,  that  the  contract  is 
divisible  and  enforceable,  so  far  as  it  relates  to  Lehigh  county.  There 
was  a  valnable  consideration  for  the  contract ;  the  evidence  warrants 
the  master's  finding  in  this  respect.  That  the  court  did  not  inquire 
whether  the  consideration  is  equal  to  that  which  the  party  gives  up  or 
loses  by  the  restraint  under  which  he  placed  himself,  is  decided  in 
McClurg's  Appeal,  supra. 

Ci  The  plant  for  the  manufacture  of  ochre,  to  which  the  contract  in 
suit  relates,  was  when  the  contract  was  made  and  still  is  in  Lehigh 
county ;  the  plaintiff  is  still  interested  in  6aid  works  and  the  ochre 
business ;  although  he  does  not  now  carry  on  the  manufacturing,  he 
expects  to  do  so  again  when  it  can  be  done  profitably.     The  restriction 

—  as  to  the  county  where  the  plaintiff's  works  are.  located  —  does  no 
more  than  afford  a  fair  protection  to  the  plaintiff ;  it  does  not  unfavor- 
ably affect  the  public,  nor  does  it  oppress  the  defendant.  For  it  seems 
to  be  conceded  that  said  contract,  as  to  places  outside  of  Lehigh  county, 
is  void  ;  if  it  is  not  conceded,  I  think  the  cases  cited  leave  no  doubt 
that  a  court  will  eo  hold  if  the  question  ever  arises.  The  contract, 
therefore,  is  not  unreasonable.  An  action  at  law  would  not  afford  the 
plain  liff  an  adequate  remedy.  McClurg^s  Appeal,  supra.  The  facts 
found  by  the  master  are  sustained  by  the  evidence  and  entitle  the  plain- 
tiff to  the  injunction  prayed  for. " 

Edward  Harvey  and  D.  D.  Roper,  for  appellant.  General  restraints 
of  trade  or  industry  are  illegal  and  void.  2  Ohitty  Cont.  982.  The 
law  will  not  permit  any  one  to  restrain  a  person  from  doing  what  his 
own  interest  and  the  public  require  that  he  should  do.  Homer  v.  Ash- 
fprd,  3  Bing.  .  See  1  Whart.  Cont.,  §  431,  p.  596 ;  1  Add.  Cont. 
406;  2  Pars.  Cont.  747.  Particular  restraints  are  sometimes  held 
to  be  good.  If  the  restraint  is  partial,  as  to  time  or  place,  and  there 
be  a  good  consideration  given  to  the  party  in  restraint,  a  contract  maybe 
enforced.  Masters  v.  Fell,  Welles,  388.  If  the  restraint  is  unlimited 
in  point  of  space  it  is  void.  Ward  v.  Byrne,  5  M.  &  W.  548.  The 
restraint  must  be  partial.  Davis  v.  Mason,  5  T.  R.  118 ;  Bunn  v.  Guy, 
4  East,  190 ;  Whittaker  v.  Hour,  3  Beav.  383 ;  Proctor  v.  Sargecmt, 
2  M.  &  Gt.  31 ;  Leighton  v.  Wales,  3  M.  &  W.  545.     The  law  looks 
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beyond  the  form  of  the  contract  into  its  substance.  Matton  v.  Mayy 
11  M.  &  W.  665;  Ross  v.  Sudgbur,  21  Wend.  158.  A  consideration 
must  appear  on  the  face  of  the  agreement,  which  is  the  only  exception 
to  the  rule  that  a  seal  imports  a  consideration.  Gompers  v.  Rochester, 
56  Penn.  St.  194;  Mete.  Cont.  233.  The  reasonableness  or  unrea- 
sonableness of  such  contracts  is  a  matter  of  law  for  the  court. 
Miller  v.  May,  11  M.  &  W.  668 ;  Davis  v.  Mason,  5  T.  R.  118  ; 
Horner  v.  Graves,  7  Bing.  735 ;  Chesman  v.  Nainby,  2  Stra.  739. 
See  TaUis  v.  TaUis,  1  E.  &  B.  39;  Gale  v.  Reed,  8  East,  86; 
Homer  v.  Graves,  7  Bing.  744;  Keeler  v.  Taylor,  53  Penn.  St.  467. 
They  must  be  supported  by  a  sufficient  consideration.  Rarkinsorts 
Appeal,  78  Penn.  St.  196 ;  Gompers  v.  Rochester,  56  id.  194.  There 
must  be  a  reasonable  grouud  for  the  restriction.  McClurcfs  Appealy 
58  Penn.  St.  51.  The  court  will  not  give  any  assistance  to  a  party 
seeking  to  enforce  a  hard  bargain.  Kimberley  v.  Jennings,  9  Eng.  Ch. 
340.  In  equity  a  decree  is  not  of  right,  but  it  was  incumbent  on  Fell 
to  show  that  he  had  suffered  irreparable  damage  and  could  not  be  com- 
pensated by  an  action  at  law.  Iiarkinsori }s  Appeal,  78  Penn.  St.  196 ; 
Gray  v.  Hailroad  Co.,  1  Grant  Cas.  412 ;  Clark's  Appeal,  62  Penn. 
St.  447. 

R.  E.  WrigkCs  Sons,  for  defendant  in  error.  That  while  contracts 
in  general  restraint  are  void,  yet  where  they  are  based  upon  a  valuable 
consideration  and  are  not  unreasonable  as  a  protection  to  the  covenantee, 
and  where  they  are  restricted  as  to  time,  place  or  subject,  they  are  valid 
and  will  be  enforced  in  equity.  The  leading  English  case  upon  the 
subject  is  Mitchell  v.  Reynolds,  1  Smith  Lead.  Cas.  (Hare  &  Wall, 
notes)  641  (6th  Am.  ed.).  "  A  bond  or  promise  to  restrain  oneself  from 
trading  in  a  particular  place,  if  made  upon  a  reasonable  consideration,  is 
good."  McClurcfs  Appeal,  8  P.  F.  S.  51.  See  Gompers  v. 
Rochester,  6  id.  194;  Hitchcock  v.  Coker,  33  Eng.  Com.  Law, 
106.  In  1  Whart.  Cont.,  §  432,  it  was  laid  down  that  "it  is  no 
objection  to  such  an  agreement  that  it  is  unlimited  as  to  time." 
See  Gait  v.  Tourle,  L.  R.,  4  Ch.  App.  659 ;  Perkins  v.  Clay,  54 
N.  H.  518  ;  Morse  Twist  Drill  &  Machine  Co.  v.  Morse,  105  Mass. 
73.  "  Such  an  agreement  must  have  a  valuable  consideration  ;  though 
the  courts,  if  the  consideration  be  the  sale  of  a  business,  or  instruction 
in  a  business,  will  not  undertake  to  determine  whether  the  considera- 
tion be  adequate."  1  Whart.  Cont.,  §  434.  Citing,  Hitchcock  v. 
Coker,  6  A.  &  E.  438  ;  Pilkington  v.  Scott,  15  M.  &  W.  660 ;  TalUs 
v.  TaUis,  1  E.  &  B.  397 ;  Pierce  v.  Fuller,  8  Mass.  223 ;  Lawrence 
v.  Kidder,  10  Barb.  649 ;  McClurtfs  Appeal,  58  Penn.  St.  51 ;  Pal- 
mer v.  Graham,  1  Pars.  476;  GrasseUi  v.  Sowden,  11  Ohio  St.  349  ; 
Jenkins  v.  Temple,  39  Ga.  655.  As  to  the  reasonableness  of  such  a 
contract,  Smith  Lead.  Cas.  651 ;  Davis  v.  Mason,  5  T.  R.  ;  Hay- 
ward  v.  Young,  2  Chitty,  407 ;  Green  v.  Price,  16  M.  &  W.  346 ; 
Elves  v.  Crofts,  10  C.  B.  241 ;  Jones  v.  Lees,  1  H.  &  N.  189 ; 
Carroll  v.  HicUey,  10  Phila.  308 ;  BetCs  Appeal,  10  W.  N.  C.  431 ; 
Oregon  S.  S.  Co.  v.  Winsor,  20  Wall. 

Trunkey,  J.     The  plaintiff  and  defendant  were  two  of  the  three 

85 


Digitized  by 


Google 


Peim.]  Smith  v.  Fell.  777 

• 
stockholders  of  the  corporation  that  owned  the  machinery  and  plant 
for  the  manufacture  of  ochre,  located  in  Lehigh  county.  The  firm  of 
Smith  &  Reazor  were  carrying  on  the  business  under  a  lease,  and  were 
indebted  in  a  small  amount  to  their  employees,  and  in  a  large  amount 
for  royalty.  The  plaintiff  had  issued  execution  on  his  judgment 
against  said  corporation  by  virtue  of  which  the  sheriff  had  seized  all  its 
property,  including  property  claimed  by  the  defendant,  and  advertised 
the  same  for  sale  on  May  24,  1883. 

On  the  day  before  the  sheriffs  sale,  the  agreement  was  made.  That 
all  the  parties  to  the  agreement  were  in  some  way  interested  in  the 
business  and  property  is  obvious.  And  it  is  also  apparent  that  they 
contemplated  that  Fell  would  buy  the  machinery  ana  plant  at  the  sher- 
iff's sale.  Among  other  things  they  covenanted  that  Fell  should 
release  the  levy  on  the  goods  claimed  by  the  defendant ;  that  he  should 
pay  the  employees  of  Smith  &  Reazor  the  amount  due  them ;  and 
that  he  would  make  no  claim  for  royalty  under  the  contract  between 
Smith  &  Reazor  and  said  corporation,  dated  July  15,  1882 ;  and  the 
other  parties  jointly  and  severally  covenanted  to  forthwith  cea6e  the 
manufacture  of  ochre,  and  not  at  any  time  thereafter  either  as  principals 
or  principal,  or  by  or  as  agents,  or  employees,  or  in  any  other  way, 
engage  in  the  manufacture  of  ochre  in  the  county  of  Lehigh,  or  else- 
where. 

Fell  purchased  the  property  at  the  sale  as  had  been  contemplated. 
There  is  no  difficulty  aoout  the  sufficiency  of  the  consideration  for  the 
defendant's  covenant.  It  is  more  than  the  release  of  the  property  he 
claimed,  if  that  is  of  doubtful  sufficiency.  C.  W.  Smith,  one  of  the 
parties  of  the  second  part,  is  his  son.  He  jointly  aud  severally  with  hia 
son  and  Reazor  covenanted  with  Fell,  the  other  party,  in  considera- 
tion of  Fell's  covenants,  to  cease  the  business  and  not  engage  in  it  in 
the  future.  The  joint  and  several  covenant  of  the  three  was  the  induce- 
ment to  Fell.  The  agreement,  and  the  sheriff's  sale  of  the  property  of 
the  corporation,  put  all  the  interested  parties  out  of  the  business,  except 
Fell,  and  put  him  in  with  a  covenant  by  the  three  that  they  would  not 
again  engage  in  the  business.  In  effect  the  plaintiff  became  the  par- 
chaser  ot  the  property  and  relieved  the  others  from  payment  of  indebt- 
edness. It  was  altogether  reasonable  to  settle  the  dispute  about  the 
ownership  of  the  property  claimed  by  the  defendant ;  there  is  nothing 
to  show  that  either  party  to  that  dispute  was  acting  in  bad  faith.  That 
it  was  reasonable  for  Fell  to  agree  to  pay  certain  debts,  and  release  the 
claim  for  royalty,  cannot  be  gainsaid.  This  agreement  seems  to  be 
fairly  within  cases  of  the  first  class,  upheld  as  legal,  as  stated  in  the 
appellant' 8  argument,  namely :  "  sales  of  stock  and  good-will,  with  cov- 
enant not  to  carry  on  the  business  on  the  same  spot  in  opposition  to 
the  purchaser." 

A  contract  restraining  one  of  the  parties  from  the  exercise  of  a  trade 
within  a  limited  locality,  when  there  is  reasonable  ground  for  the 
restriction,  is  valid.  Inquiry  will  not  be  made  into  the  adequacy  of  the 
consideration  —  its  value  will  not  be  measured  against  the  uncertain 
value  of  the  right  to  cany  on  the  trade  or  business  —  if  it  be  reasonable, 
it  is  enough.    McClvrys  Appeal,  58  Penn.  St.  51. 
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The  covenant  as  to  place,  "  in  the  county  of  Lehigh,  or  elsewhere," 
is  divisible,  and  valid  as  to  the  county ;  for  the  present  it  is  conceded 
to  be  void  elsewhere.  This  point  was  decided  m  a  case  where  the 
party  agreed  not  to  engage  in  a  particular  business  in  Cincinnati  or 
elsewhere.  Thomas  v.  Miles,  3  Ohio  St.  274.  Other  cases  are  cited 
by  the  learned  judge  of  the  common  pleas,  sustaining  the  same  doc- 
„  trine.  None  to  the  contrary  was  referred  to  at  the  argument.  Where 
a  county,  or  city,  or  borough,  is  named  as  a  limit,  and  an  unreasonable 
extent  of  territory  in  addition  is  also  named,  the  covenant  is  divisible 
and  may  be  valid  as  to  the  particular  place  which  is  a  reasonable  limit. 

It  has  been  said  that  all  the  cases  when  they  come  to  be  examined 
seem  to  establish  this  principle,  that  all  restraints  upon  trade  are  bad 
as  being  in  violation  of  public  policy,  unless  they  are  natural,  and  not 
unreasonable  for  the  protection  of  the  parties  dealing  legally  with  some 
subject-matter  of  contract.  The  principle  is  this:  public  policy 
requires  that  every  man  shall  not  be  at  liberty  to  deprive  himself  or 
the  State  of  his  labor,  skill  or  talent,  by  any  contract  that  he  enters  into. 
On  the  other  hand,  public  policy  requires  that  when  a  man  has  by 
skill  or  by  any  other  means  obtained  something  which  he  wants  to* 
sell,  he  should  be  at  liberty  to  sell  it  in  the  most  advantageous  way  in 
the  market ;  and  in  order  to  enable  him  to  so  sell  it,  it  is  necessary  that 
he  should  be  able  to  preclude  himself  from  entering  into  competition 
with  the  purchaser.  In  such  case  the  same  public  policy  enables  him 
to  enter  into  any  stipulation,  however  restrictive  it  is,  provided  the 
restriction,  in  the  judgment  of  the  court,  is  not  unreasonable,  having 
'  regard  to  the  subject-matter  of  the  contract.  Leather  Cloth  Co.  v.  Lor- 
sont,  L.  R.,  9  Eq.  345. 

We  are  of  opinion  that  the  court  of  common  pleas  rightly  held  that 
the  covenant  as  to  place  was  divisible ;  that  it  was  competent  for  the 
defendant  to  make  the  covenant ;  that  it  is  founded  on  good  consider- 
ation, and  is  reasonable  and  not  oppressive. 

Decree  affirmed,  and  appeal  dismissed  at  the  costs  of  appellant. 


Bush  v.  Bbeinig. 

October  4,  1886. 

Contract  —  Rescission  —  Drunkenness. 

A  contract  made  by  one  so  destitute  of  reason  as  not  to  know  the  consequences 
of  his  act,  though  his  incompetency  be  produced  by  purely  voluntary  intoxica- 
tion, is  voidable. 

A.  bid  at  a  sale  of  real  estate,  and  was  declared  the  purchaser  ;  later  he  signed 
the  conditions  and  paid  down  the  hand  money  ;  one  month  later  he  brought  suit 
to  recover  the  hand-money  paid  by  him,  alleging  his  intoxication  at  the  time  of 
signing  and  paying.  Held ,  that  if  he  was  at  that  time  so  intoxicated  as  not  to  know 
what  he  was  doinc  ;  if  his  reason  and  understanding  were  suspended,  he  could 
recover. 

Error  to  the  court  of  common  pleas  of  Lehigh  county.  The  facts 
are  sufficiently  stated  in  the  syllabus. 

Harry  Q.  Stiles  and  John  D.  Stiles,  for  plaintiff  in  error.  "  Drunk- 
enness must  rise  to  that  degree  which  may  be  called  excessive  wbeie 
the  party  is  utterly  deprived  of  the  use  of  his  reason  and  understand- 
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lug."  Story  Eq.,  §  231.  See  McChire  v.  Mansell,  4  Brewst.  .  An 
agreement  oy  a  person  in  a  state  of  complete  intoxication  is  void.  Lord 
Ellenbobough  in  Pitt  v.  Smith,  3  Camp.  33.  Where  in  a  suit  for  a 
specific  performance  of  an  agreement  the  defense  set  up  was  incapacity 
at  the  time  of  executing  it,  on  the  ground  of  intoxication  :  Held,  that 
it  could  not  assist  in  getting  rid  of  the  agreement  on  the  mere  ground 
of  intoxication,  no  fraud  having  been  alleged.  Shaw  v.  Thackray,  17 
Jur.  1045.  Whilst  the  courts  as  a  matter  of  public  policy  do  not 
incline,  on  the  one  hand,  to  lend  their  assistance  to  a  person  who  has 
obtained  an  agreement  or  deed  from  another  in  a  state  of  intoxication  ; 
they  are  equally  unwilling  to  assist  the  intoxicated  party  to  get  rid  of 
his  agreement  or  deed,  merely  on  the  ground  of  his  intoxication  at  the 
time.  Cook  v.  Clayworth,  18  Yes.  12 ;  Newland  Cont.,  chap.  22,  p.  365 ; 
Rich  v.  Sydenham,  1  Ch.  Cas.  202.  See,  also,  Bank  v.  McCoy,  19 
P.  F.  S.  204.  Where  the  bid  is  withdrawn  before  acceptance  there  is 
no  contract,  and  if  not  withdrawn  the  contract  stands  and  the  pur- 
chaser is  held  to  his  bid.  Fisher  v.  Seltzer,  11  Harr.  308.  To  render 
a  contract  obligatory,  it  must  be  acceded  to  by  both  parties  at  the  time. 
Johnson  v.  Fessler,  7  Watts,  48.  A  purchaser  having  paid  part  of  the 
purchase-money,  and  refusing  to  comply,  the  vendor  being  willing  to 
do  his  part,  cannot  recover  back  what  he  has  advanced.  Housborough 
v.  Peck,  5  Wall.  497 ;  7  Am.  Law  Reg.,  and  notes  74-80 ;  Rmmds  v. 
Baxter,  4  Greenl.  454 ;  Morton  v.  Chandler,  6  id.  142.  See  Bowser  v. 
Cessna,  12  P.  F.  S.  148  ;  Poulson  v.  Mis,  10  id.  134 ;  MeUinger  v. 
Daly,  6  id.  245.  A  bidder  at  an  auction  may  retract  his  bidding  any 
time  before  the*  hammer  is  down.  Payne  v.  Cave,  Benj.  Sales,  62, 
citing  3  T.  R.  148.  "  Where  one  seeks  to  rescind  an  agreement  he 
must  act  promptly,  and  must  restore  the  property  he  obtained  thereby." 
Lauetfs  Appeal,  12  W.  N.  C.  165.  See  Matteawan  Co.  v.  Bentley, 
13  Barb.  645  ;  Story  Eq.,  §  700.  "  The  right  to  rescind  a  contract 
must  be  exercised  within  a  reasonable  time  after  the  breach.  What  is 
a  reasonable  time  is  for  the  court."  Morgan  et  al.  v.  McKee,  27  P.  F.  S. 
228. 

Marcus  C.  L.  Kline,  for  defendant  in  error.  One  so  intoxicated  as  not 
to  know  what  he  is  doing, has  no  capacity  to  contract.  To  render  such 
a  contract  voidable,  however,  the  intoxicated  party  to  the  transaction 
should  have  been  so  cflhmk  as  to  have  drowned  reason,  memory  and 
judgment  and  impaired  his  mental  faculties  for  the  time  being.  He 
must  at  the  time  be  incapable  of  clearly  perceiving  and  assenting,  and 
must  be  intoxicated  to  such  a  degree  that  the  party  cannot  assent 
understandingly.  Van  Wyck  v.  Sras/ier,  81  N.  T.  262 ;  Heirs  of 
French  v.  French,  8  Ohio,  241 ;  31  Am.  Dec.  441 ;  Wade  v. 
CoVoert,  12  id.  652;  Bates  v.  Ball,  72  111.  108;  Gore  v.  Gib- 
son, 13  M.  &  W.  623 ;  State  Bank  v.  McCoy,  69  Penn.  St.  204 ; 
1  Chitty  Cont.  (11th  Am.  ed.)  192 ;  2  Kent  Com.  452-584 ;  Benj. 
Sales,  §  33,  p.  42.  See  Barrett  v.  Baxton,  2  Aikens,  167 ;  16  Am. 
Dec.  691.  A  parol  contnfct  for  the  purchase  of  land  may  be  disaffirmed ; 
on  it  there  is  no  legal  liability  to  take  and  pay  for  the  land.  Damages 
can  only  be  recovered  on  the  parol  agreement.  Brown  Stat,  of 
Frauds  (3d  ed.),  §  134 ;   Wilson  v.   Clarke,  1  Watts  &  Serg.  554  ; 
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Bowser  v.  Cessna,  12  P.  F.  S.  148.  A  sale  of  lands  by  public  auction 
is  within  the  statute  of  frauds.  1  Chitty  Cont.  (11th  Am.  ed.)  413; 
Walker  v.  Constable,  1  B.  &  P.  306  ;  White  v.  Proctor,  4  Taunt.  209; 

1  Sugd.  Vend.  &  Pur.  (18th  ed.)  42-148  ;  Brown  Statute  of  Frauds  (3d 
ed.),  §§  264  and  265;  Meason  v.  Koine,  13  P.  F.  S.  335.  See  Bender's 
Aam.  v.  Bender,  1  Wr.  37.  The  sale  of  land  only  became  enforceable 
upon  a  signing  of  the  agreement  by  the  plaintiff.  Kurtz  v.  Cummings, 
24  Penn.  St.  35.  See  §iU  v.  Bichndl,  2  Gush.  358 ;  Morton  v.  Bern, 
13  Mete.  385.  The  deposit  may  be  recovered  upon  the  common  count 
for  money  had  and  received,  although  the  contract  for  sale  was  under 
seal.  1  Chitty  Cont.  439 ;  OreviUe  v.  Be  Casta,  Peake  Add.  Cas. 
113. 

Trttnkey,  J.  When  the  plaintiff's  bid  was  accepted  the  bargain  was 
struck,  and  there  was  an  oral  agreement  for  the  sale  and  purchase  of 
the  land  on  the  terms  stated  in  tne  conditions  of  sale.  That  agreement 
was  not  void,  but  voidable.  Neither,  party  could  have  compelled  speci- 
fic performance.  Either  would  have  aright  of  action  for  damages  result- 
ing from  non-performance  by  the  other ;  but  the  vendor  could  not  tender 
a  deed  and  recover  the  purchase-money,  for  that  would  be  enforcing 
specific  performance ;  he  could  only  recover  the  actual  loss. 

Upon  the  signing  of  the  conditions, prima  facie,  there  was  a  contract 
that  could  be  specifically  enforced.  Money  paid  on  either  the  oral  or 
written  contract  could  not  be  recovered  unless  there  was  cause  for  rescis- 
sion. Here,  it  is  conceded  that  there  was  an  oral  contract ;  but  the 
plaintiff  denies  that  he  made  a  written  contract  and  paid  money  and 
note  thereon,  because  at  the  time  his  signatures  and  ftioney  were  given 
he  was  incapable  of  making  a  contract  by  reason  of  drunkenness.  If  he 
was  without  reason  and  understanding  tne  payment  of  the  money  ought 
not  to  be  treated  as  voluntary,  nor  his  signature  as  creating  a  new 
obligation.  The  conditions  of  sale  may  have  been  read  in  his  nearing 
at  the  auction,  and  he  may  have  understood  them  when  he  bid ;  but  he 
paid  no  money  until  the  time  of  signing  the  alleged  contract,  and  if  he 
was  then  bereft  of  reason  he  may  avoid  the  apparent  obligation  made 
while  in  that  condition. 

It  is  not  a  question  whether  what  he  did  was  the  carrying  out  of  a 
fair  and  reasonable  oral  contract,  or  whether  the  property  was  worth 
the  sum  bid  ;  it  is  a  question  of  his  capacity  tm  make  a  contract  at  the 
time  he  signed  the  conditions  and  paid  the  money.  The  subject  of  the 
contract  was  not  necessary  for  himself  or  family ;  he  took  nothing  into 
his  possession  and,  therefore,  had  nothing  to  restore  in  the  act  of  rescis- 
sion ;  and  he  brought  6uit  so  promptly  that  at  the  trial  the  question  of 
delay  in  rescinding  was  not  raised. 

The  rule  formerly  was,  that  intoxication  was  no  excuse  and  created  no 
privilege  or  plea  in  avoidance  of  a  contract,  but  it  i6  now  settled  according 
to  the  dictate  of  good  sense  and  common  justice,  that  a  contract  made  by 
a  person  so  destitute  of  reason  as  not  to  know  the  consequences  of  his 
contract,  though  his  incompetency  be  produced  by  intoxication,  is  void- 
able, and  may  be  avoided  by  himself,  though  the  intoxication  was 
voluntary,  and  not  procured  by  the  circumvention  of  the  other  party. 

2  Kent  Com.  451.     A  drunkard  when  in  a  complete  state  of  intoxica- 
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tion,  so  as  not  to  know  what  he  is  doing,  has  no  capacity  to  contract  in 
general ;  but  his  contract  is  voidable  only  and  not  void,  and  may,  there- 
fore, be  ratified  by  him  when  he  becomes  sober.     Benj.  Sales,  par.  33. 
The  learned  judge  of  the  common  pleas  instructed  the  jury  that  the 

Elaintiff  could  recover  only  on  the  ground  that  the  contract  did  not 
ind  him  because  he  was  intoxicated  to  a  degree  that  he  did  not  know 
what  he  was  doing  at  the  time  he  affixed  his  seal  and  gave  the  money ; 
that  if  he  was  in  such  a  state  of  drunkenness  as  not  to  know  what  he 
was  doing  he  cannot  be  compelled  to  perform  the  contract ;  and  that  if 
at  the  time  of  signing  the  contract  ne  was  able  to  comprehend  the 
nature  and  effect  thereof,  the  alleged  intoxication  is  no  defense.  All 
that  accords  with  principles  so  well  settled  as  to  be  found  in  approved 
text-books.  They  apply  to  a  case  like  this ;  not  where  an  intoxicated 
man  gave  his  negotiable  paper  which  had  passed  to  an  innocent  holder 
for  value,  as  was  the  case  in  State  Bank  v.  McCoy,  69  Penn.  St.  204. 

In  answer  to  the  defendant's  first  point  the  court  charged  that  the 
drunkenness  of  the  plaintiff  to  relieve  him  from  the  contract  must  have 
been  such  that  he  did  not  know  what  he  was  doing,  it  must  have  been 
such  as  to  suspend  the  use  of  reason  and  understanding.  There  is  no 
error  in  that.  True,  the  word  "  utterly  "  is  omitted,  which  is  used  in 
the  defining  of  the  state  of  drunkenness,  in  Story  Eq.  Jur.,  par.  231; 
but  the  sense  is  not  materially  different ;  and  that  word  is  omitted  by 
many  in  the  attempt  to  define  the  degree  of  intoxication,  and  absence 
of  reason.  The  point  was  well  answered ;  its  single  affirmance  might 
have  misled  the  jury ;  "  unfair  advantage  "  was  not  a  question  sub- 
mitted. 

The  fifth  assignment  is  not  sustained.  Although  the  question  ought 
not  to  have  been  allowed  when  put,  for  the  reason  stated  in  the  objec- 
tion, very  soon  there  was  testimony  that  the  witness  was  intoxicated  at 
the  time  referred  to  in  the  question.  No  objection  was  made  to  its 
form,  and  its  admission  out  oi  order  was  harmless. 

None  of  the  remaining  assignments  require  special  remark. 

Judgment  affirmed. 

Township  of  Kingston  v.  Gibbons. 

October  4,  1886. 

Negligence  —  Contributory  Negligence  —  Onus  Probandi  —  Presuming 
Defect  Removed. 

The  burden  of  proving  want  of  ordinary  care  rests  upon  the  party  alleging  it, 
and  ordinarily  the  burden  of  showing  contributory  negligence  is  on  the  defendant. 

Where  one  from  mere  fool-hardiness  knowing  a  defect  exists  rushes  against  it, 
when  he  also  knows  it  can  be  avoided  by  taking  another  way  which  is  safe  and 
convenient,  he  has  no  cause  for  damages. 

A.,  who  resided  near  a  defectively-covered  culvert  upon  a  public  highway, 
attempted  to  pass  over  it;  at  the  time  it  presented  the  appearance  of  being  safe 
—  ten  days  before  she  had  observed  that  the  covering  was  in  a  dangerous  condi- 
tion—  as  she  stepped  upon  it,  it  yielded,  she  fell  and  was  seriously  injured. 
Held,  in  an  action  against  the  township  for  damages,  in  which  the  foregoing  was 
proven,  that  there  was  no  error  in  refusing  to  charge  that,  under  all  the  evidence, 
the  verdict  should  be  for  defendant,  as  A.  might  have  presumed  the  defect  pre- 
viously observed  by  her  had  been  removed,  besides  she  might  have  forgotten,  and 
the  jury  might  impute  her  forgetfulness  to  other  causes  than  negligence.* 

"       *See  note  to  47  Am.  Rep.  744;  49  id.  580.  "" 
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Error  to  the  court  of  common  pleas  of  Luzerne  county. 

This  was  an  action  for  damages  brought  by  Patrick  Gibbons  and  wife, 
in  right  of  the  wife,  against  Kingston  township.  Mrs.  Gibbons  and  a 
friend  were  passing  along  a  public  road,  which  was  crossed  by  a  defect- 
ively-covered culvert.  When  Mrs.  Gibbons  stepped  on  to  the  covering 
it  gave  way  and  she  was  seriously  injured ;  she  tlien  brought  an  action 
against  the  township ;  the  verdict  was  for  plaintiff. 

Dickson  <&  Atherton,  for  plaintiff  in  error.  Previous  knowledge  of 
a  defect  in  a  highway,  coupled  with  evidence,  by  the  plaintiff,  showing 
no  greater  caution  than  is  exercised  by  a  traveler  under  ordinary  cir- 
cumstances, is  fatal  to  the  plaintiffs  case.  Grafts  v.  Boston,  109  Mass. 
519 ;  Coates  v.  Burlington,  62  Iowa,  486 ;  Adams  v.  Carlisle,  21  Pick. 
146;  Merrill  v.  Hampden,  26  Me.  234-240;  Famham  v.  Concord,  2 
N.  H.  393.  Where  one  has  knowledge  of  an  open  cellar-way,  and 
attempts  to  pass  it  in  the  night-time,  he  is  guilty  of  negligence  per  se. 
Bruker  v.  Covington,  69  Ind.  33  ;  Mt.  Vernon  v.  Desoucliett,  2  id.  586. 
Yet  night  and  day  are  alike  to  one  who  fails  to  use  the  light  to  avoid  a 
known  defect.  When  there  exists  a  dangerous  defect  in  a  highway,  of 
which  a  party  is  informed,  he  must  avoid  it.  Fleming  v.  Lock  Haven, 
15  W.  tf.  C.  216;  Erie  v.  Magill,  5  Out.  616;  Forks  Township  v. 
King,  3  Norr.  230 ;  Pittsburg  R.  R.  Co.  v.  Taylor,  15  W.  N.  C.  37; 
Lancaster  v.  Kissenger,  11  id.  151 ;  King  v.  Thompson,  6  Norr.  369; 
Wilon  dk  wife  v.  Uharlestown,  8  Allen,  137 ;  Raymond  v.  Lowell,  6 
Cush.  536 ;  Vaughn  v.  Mmlove,  7  C.  &  P.  525;  Penn.  P.  R.  Co.  v. 
Heal,  23  P.  F.  S.  ;  Hays  v.  Paul,  51  Penn.  St.  124;  Dehnhart  v. 
Philadelphia,  15  W.  N.  C.  214. 

James  T  Lenahan  and  John  T.  Lenahan,  for  defendant  in  error. 
Where  a  bridge  is  in  a  dangerous  condition,  it  is  the  duty  of  the  town 
to  give  notice  to  travelers  by  a  barrier  across  the  road,  or  in  some  other 
reasonable  way.  Whart.  Neg.,  §  975 ;  City  of  Erie  v.  Schwingle,  10 
Harr.  384;  Lower  MaCungU  Township  v.  Merkhoffer,  21  P.  F.  S. 
276.  The  court  should  make  such  qualification  as  will  adapt  the  instruc- 
tions to  fact6.  Hays  v.  Paul,  1  P.  F.  S.  135 ;  Killion  v.  Powers,  id. 
429.  In  answering  a  point  put  so  as  to  meet  the  view  of  the  party  mak- 
ing it,  or  so  as  to  meet  only  part  of  the  facts  in  evidence,  it  is  not  error 
but  the  duty  of  the  court  to  frame  their  answer  so  as  to  be  applicable 
to  the  case  trying  and  the  evidence  given.  Utt  v.  JLong,  6W.4S, 
174;  Selin  and  others  v.  Snyder  and  others,  11  8.  &  K.  319.  The 
existence  of  a  defect  in  a  highway  for  far  less  time  than  three  months 
has  been  held  to  be  constructive  notice  of  its  existence.  Kibele  v.  City 
of  Philadelphia,  9  Out.  41 ;  Frilsch  and  wife  v.  City  of  Allegheny, 
10  Norr.  226 ;  Farley  v.  City,  11  W.  K  C.  136 ;  BiU v.  Norwich,  39 
Conn.  222. 

Trunkey,  J.  For  about  three  months  before  the  accident  the  planks 
on  the  culvert  were  loose,  and  one  was  warped  and  twisted  so  as  to  be 
easily  displaced  by  a  passing  wagon,  or  turned  over  by  a  person  or 
horse  stepping  on  the  side  of  it.  The  plaintiff  resided  near  the  culvert, 
and  had  frequently  noticed  its  defective  and  dangerous  condition. 
Travelers  were  sometimes  compelled  to  stop  and  put  tne  planks  in  place 
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before  they  could  drive  over.  When  the  planks  were  placed,  the  cul- 
vert often  appeared  safe,  but  they  were  liable  to  be  thrown  out  at  any 
time  by  use  of  the  highway.  The  plaintiff  had  not  noticed  the  culvert 
for  a  week  or  ten  days  prior  to  the  accident ;  at  that  time  it  appeared 
safe;  Mrs.  Mulligan, who  was  with  her,  safely  passed,  and  the  plaintiff, 
following,  was  caught,  as  if  by  a  trap,  and  seriously  injured.  There  was 
no  other  way  for  the  plaintiff  to  go  on  her  errand,  unless  over  the  gut- 
ter, which  was  unsafe  for  a  woman  in  her  condition.  And  over  the 
gutter  was  a  way  which  nobody  was  likely  to  take  when  traveling  in 
the  same  direction. 

The  supervisors  during  all  the  spring  had  not  seen  the  culvert,  and 
had  neglected  to  ascertain  whether  the  road,  one  much  traveled,  was  in 
repair.  Soon  after  the  accident  one  of  the  supervisors  was  notified ; 
he  says  he  went,  found  the  culvert  in  bad  repair,  and  built  a  hew  one. 

These  are  the  facts  which  the  jury  were  warranted  in  finding ;  most 
of  them  uncontroverted,  and  as  to  those  which  were  controverted  the 
situation  was  to  be  settled  by  the  jury.  This  case  is  not  like  Crafts  v- 
City  of  Boston,  109  Mass.  519,  where  a  man  having  knowledge  of  an 
open  ditch  by  the  side  of  the  way,  and  of  ample  room  in  the  way,  drove 
into  the  ditch,  and  there  was  no  evidence  of  care  on  his  part.  But  in 
Pennsylvania  the  rule  has  not  been  adopted  that  the  burden  of  proof 
is  on  the  plaintiff  to  show  absence  of  contributory  negligence. 

Where  the  gravamen  of  the  action  is  the  alleged  negligence  of  the 
defendant,  it  is  incumbent  on  the  plaintiff  to  show  a  case  clear  of  con- 
tributory negligence  on  his  part.  City  of  Lancaster  v.  Kissinger,  11 
W.  N.  C.  151.  It  is  enough  that  he  makes  out  a  case  against  the  defend- 
ant, without  showing  that  his  own  want  of  due  care,  under  the  circum- 
stances, also  contributed  to  the  injury.  The  burden  of  proving  want  of 
ordinary  care  rests  upon  the  party  alleging  it,  and  ordinarily  the  bur- 
den of  showing  contributory  negligence  is  on  the  defendant.  Mallory 
v.   Griffey,  85  Penn.  St.  275  ;  Brown  v.  GUmore,  92  id.  40^ 

A  week  or  ten  days  had  elapsed  from  the  time  the  plaintiff  had  seen 
the  culvert  in  bad  condition.  She  might  have  presumed  that  the  defect 

Ereviously  observed  by  her  had  been  removed.  Aside  from  that,  she  may 
ave  forgotten,  and  the  jury  might  impute  her  forgetf  ulness  to  other 
causes  than  negligence.  Tne  culvert  was  safe  in  appearance,  as  %he 
testified ;  she  was  walking  with  a  neighbor,  who  passed  before  her,  and' 
if  she  thought  about  it  at  all,  she  probably  thought  it  had  been  repaired. 
Where  the  traveler,  from  mere  fool-hardiness,  knowing  a  defect  exists, 
rushes  against  it,  when  he  also  knows  it  can  be  avoided  by  taking 
another  way,  which  is  safe  and  convenient,  he  has  no  case  for  damages. 
Whart.  Neg.,  par.  403. 

In  City  of  Erie  v.  MagUl,  101  Penn.  St.  616;  47  Am.  Eep.  739,  the 
majority  of  the  court  believed  that  the  plaintiff  not  only  had  knowl- 
edge oi  the  dangerous  obstruction  before  the  day  of  the  accident,  but 
also  that  she  actually  saw  it  at  and  immediately  before  her  attempt  to 
walk  over  it,  as  shown  by  her  own  testimony,  field,  that  it  was  error  to 
submit  the  question  of  contributory  negligence  to  the  jury.  Had  the 
danger  not  been  plainly  visible,  and  her  own  testimony  not  have  shown 
she  saw  it  when  she  began  the  attempt  to  cross  it,  the  facts  would 
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have  been  for  the  jury.  Fleming  v.  Lock  Haven,  15  "W.  N.  C.  216, 
is  a  case  where  the  plaintiff  unequivocally  testified  that  at  the  instant 
of  her  attempt  to  cross  the  danger,  as  well  as  when  she  left  her  house, 
she  both  knew  the  danger  and  a  safe  way  around  it.  In  the  pending 
case  the  plaintiff  saw  that  the  culvert  looked  all  right ;  she  is  corrobo- 
rated by  a  witness  who  was  with  her,  and  at  least  a  week  had  passed 
since  the  plaintiff  noticed  the  defect. 

Clearly,  the  defendant's  first  point,  namely,  "  that  under  all  the  evi- 
dence the  verdict  should  be  for  the  defendant,"  was  rightly  refused. 
Nor  are  we  convinced  that  the  court  erred  in  the  instructions  to  the 
jury.  Few,  if  any,  of  the  assignments  present  even  the  appearance  of 
error,  when  the  matter  complained  of  is  read  with  the  context. 

The  defendant's  sixth  point  ought  to  have  been  refused.  Its  affirm- 
ance with  qualification  was  not  harmful  to  defendant.  The  point  did 
not  fairly  state  the  whole  pith  of  McGuire's  testimony.  He  plainly  said 
that  the  split  plank  was  laid  level  sometimes,  and  then  it  looked  all  right; 
also,  that  "when  this  plank  was  laid  in  place  there  was  no  hole  there, 
*  and '  the  bridge  looked  all  right."  Had  this  fact  been  inserted  in  the 
point,  the  court  would  not  have  affirmed  it. 

Nor  was  it  error  to  refuse  the  defendant's  seventh  point.  Lohman 
said  the  plank  was  covered  up  sometimes,  and  then  it  looked  all  right 
His  last  answer  was  "  a  board  over  it  sometimes,  so  that  it  was  passa- 
ble." And  he  did  not  testify  what  was  the  appearance  of  the  culvert 
on  the  day  the  plaintiff  was  hurt. 

The  tenth  assignment  cannot  be  sustained. 

Judgment  affirmed. 


Appeal  of  Mandkrson. 
October  4,  1886. 

Trustee  — ^Allowance  —  Counsel  Fee  —  Defaulter. 

B.,  a  trustee  under  a  will,  engaged  C,  a  lawyer,  to  defend  in  certain  litigation 
in  which  B.,  in  his  fiduciary  capacity,  had  been  summoned.  C.  was  successful  in 
his  employment;  later,  B.  disappeared  a  defaulter,  and  without  having  filed  any 
account;  later,  D.  was  appointed  trustee  in  the  stead  of  B.,  when  D.  filed  an  account, 
and  it  was  called  for  adjudication;  C,  who  had  not  been  paid  his  compensation, 
presented  his  claim  for  it,  which  was  not  allowed. 

Held,  it  should  have  been  allowed  from  the  branch  of  the  trust  estate  for  the 
special  benefit  of  which  the  services  of  C.  had  been  rendered. 

Appeal  from  the  decree  of  the  orphans'  court  of  Philadelphia  county. 

Alexander  Thackara,  surviving  executor  and  trustee  under  the  will 
of  William  G.  Mintzer,  deceased,  defended  certain  litigations  in  which 
he  was  summoned  as  garnishee ;  the  litigation  resulted  iu  favor  of  the 
trust. 

He  was  represented  by  Mr.  Manderson,  who  received  no  compensation 
for  his  services  or  money  expended.  Later,  Thackara  disappeared,  and 
the  Guarantee  Trust  and  Safe  Deposit  Company  were  appointed  in  his 
stead.  Upon  an  examination  of  tlie  assets  of  the  estate,  ne  was  found 
to  be  a  defaulter  to  a  large  amount.  Later,  the  account  of  the  Guaran- 
tee Trust  Company,  trustees,  was  filed,  and  being  called  for  adjudication 
in  the  orphans'  court,  the  claim  of  Mr.  Manderson,  for  services  ren- 
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dered  the  trustee  in  the  protection  and  defense  of  the  trust,  was  pre- 
sented. Upon  the  adjudication  the  judge  found  the  value  of  the 
services  rendered,  and  that  they  were  for  the  interest  of  the  trust,  but 
refused  to  allow  the  claim. 

First.  Because  Thackara  being  a  defaulting  trustee,  he  was  entitled 
to  no  allowance  for  costs  and  charges,  in  which  are  included  counsel  fee. 

Second.  That  the  fund  before  the  court  not  being  the  result  of  the  ser- 
vices rendered  by  appellant,  and  the  accountant  having  made  no  contract 
with  him,  his  remedy  was  against  the  person  employing  him,  personally. 

Third.  That  the  services  not  being  entitled  to  compensation  out  of 
the  principal,  and  the  income  being  exempt  from  any  debts  or  engage- 
ments of  the  cestui  que  trusty  by  the  provisions  of  the  will,  there  was 
no  exception  in  favor  of  the  testator's  estate  or  of  the  trustee. 

Whereupon  an  appeal  was  taken. 

John  G.  Johnson,  for  appellant.  "  "Where  an  estate  is  so  situated 
that  legal  advice  is  proper  to  direct  the  course  of  the  executors,  or 
where  they  must  bring  suits  to  recover  part  of  the  estate,  or  defend 
suits  brought  against  them,  counsel  must  be  employed ;  and  where  they 
are  employed  to  obtain  what  is  honestly  supposed  to  be  the  rights  of 
the  estate,  the  estate  ought  to  pay  the  reasonable  counsel  fees."  Sterett's 
Appeal,  2  Penn.  St.  426.  An  executor  is  entitled  to  an  allowance  of 
counsel  fees  paid  for  the  benefit  of  the  estate.  Bingham's  Estate,  1 
Leg.  Gaz.  Kep.  31.  An  executor  who  litigates  in  good  faith  a  claim 
again st  the  estate  is  entitled  to  credit  for  the  costs  and  expenses  of  the 
litigation.  Ammon's  Appeal,  31  Penn.  St.  311 ;  Andrews  v.  Tower, 
3  Phila.  Ill ;  Oakford's  Estate,  2  T.  &  H.  Pr.  651. 

John  A.  Scanlan,  for  appellee.  The  trustee  was  but  a  garnishee. 
Every  garnishee  of  moneys  of  another  is  a  trustee,  and  yet  he  may 
discharge  himself  bv  simply  giving  notice  to  the  judgment  debtor  to 
come  in  and  defend.  But  where  the  garnishee  notified  the  defendant 
to  appear  and  defend,  but  defendant  suffered  judgment  to  go  aguinst 
him,  the  garnishee  is  not  bound  to  defend  on  the  around  that  the 
attachment  was  erroneously  issued.  Swanger  v.  Snyder,  14  Wr.  218. 
See  Overman's  Appeal,  7  Norr.  276 ;  GeokPs  Appeal,  3  Out.  401 ; 
Mumpen's  Appeal,  3  W.  &  S.  441,  cited  in  RankmJs  Appeal,  10  W . 
N.  C.  235.  An  administrator  will  not  be  allowed' a  credit  for  counsel 
fees  unless  he  has  paid  them.  Modawell  v.  Holmes,  40  Ala.  391 ; 
Bates  v.  Vary,  id.  421.  See  BarlancTs  Estate,  3  P.  L.  J.  116; 
citing  2  Mad.  Ch.  552 ;  3  P.  Wms.  347.  The  executor  or  administrator 
is  personally  liable  for  the  fees  of  counsel  in  the  first  instance.  Mygatt 
v.  WiUcox,  1  Lans.  55.  See  2  Story  Eq.  Jur.  484,  §  1233.  A  trustee 
who  employs  an  attorney  in  reference  to  the  estate  is  personally  liable 
for  his  compensation.  Hoiornan  v.  Tallman,  2  "Rob.  385  ;  s.  c,  27  How. 
212.  See  Adams  Eq.  (6th  Am.  ed.)  751  1*391]  ;  Neubaker  v.  Aldricks, 
5  Watts,  183.  Costs  are  never  allowed  a  trustee  who  commits  a. breach 
of  trust.  Beames  Costs,  22  Law  Lib.  *153 ;  Ex  parte  Cassel  and  Spayd, 
3  Watte,  443 ;  Swartewalter's  Accounts,  4  id.  79 ;  StetemarCs  Appeal, 
5  Barr,  413;  BerryhilPs  Appeal,  11  Casey,  245. 

Stkrbktt,  J.     It  appears  from  the  finding  of  the  learned  auditing 
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judge  that  the  professional  services  for  which  compensation  is  claimed 
were  rendered  by  appellant,  at  the  instance  of  the  former  trustee,  in 
the  due  administration  of  the  trust  estate,  and  for  the  manifest  benefit 
thereof.  If  the  legal  proceedings  against  the  estate  had  not  been  suc- 
cessfully resisted,  a  considerable  portion  of  the  trust  fund  would 
doubtless  have  been  permanently  diverted  and  improperly  appropriated 
to  purposes  never  contemplated  by  the  donors.  In  view  of  the  efforts 
made  to  defeat,  in  part  at  least,  the  trust  he  was  chosen  to  administer, 
it  was  clearly  the  duty  of  the  trustee  to  employ  counsel,  and,  as  inci- 
dent thereto,  to  appropriate  so  much  of  the  trust  estate  as  was  necessary 
to  reasonably  compensate  him  for  his  services.  It  was  the  trust  estate, 
and  not  the  trustee  individually,  that  was  benefited  by  appellant's  well- 
directed  and  successful  services ;  and  hence  it  is  both  reasonable  and 
just  that  they  should  be  paid  out  of  the  trust  fund.  As  a  necessary 
part  of  the  expenses  of  properly  administering  the  trust,  the  services  in 
question  should  be  compensated  by  that  branch  of  the  trust  estate  for 
the  special  benefit  of  wnich  they  were  rendered. 

Ordinarily,  counsel  fees  and  other  expenses  necessarily  incurred  in 
the  administration  of  trust  estates  are  advanced  by  the  trustee,  who 
afterward  takes  credit  therefor  in  settlement  of  hiff  account ;  but  it 
sometimes  happens  that  trustees  are  removed  by  death  or  otherwise, 
without  having  first  settled  all  claims  for  expenses  of  administration- 
There  may  be  unsettled  claims  of  mechanics  for  necessary  repairs  of 
the  trust  property,  or,  as  in  this  case,  claims  for  professional  services 
necessary  for  the  protection  of  the  trust  itself.  It  surely  cannot  be 
successfully  contended  that  meritorious  creditors  of  the  trust,  thus  cir- 
cumstanced, are  without  redress.  In  his  opinion  the  learned  judge 
says,  if  the  trustee  had  filed  his  account,  and  asked  for  allowance  for 
counsel  fees  out  of  the  money  so  in  his  hands,  such  allowance  might 
properly  have  been  made ;  but  he  did  not  so  account ;  he  is  a  defaulter, 
and  he  is,  therefore,  entitled  to  no  allowance  for  costs  and  charges,  in 
which  are  included  counsel  fees."  In  a  controversy  between  the  trust 
estate  and  the  defaulting  trustee,  or  any  one  claiming  in  his  right,  there 
would  be  great  force  in  this  position ;  but  there  is  no  reason  why  the 
absconding  trustee's  sins,  either  of  omission  or  commission,  should  be 
visited  on  a  creditor  of  any  class,  who,  at  the  instance  of  the  trustee 
having  authority  to  employ  him,  has  rendered  necessary  and  beneficial 
services  to  the  trust,  and  has  not  yet  been  compensated  therefor. 

It  also  appears  in  the  findings  of  fact  that  the  services  in  question 
were  reasonably  worth  $800,  and  that  there  is  in  the  hands  of  the 
present  trustee,  income  of  the  trust,  payable  to  George  "W.  Mintzer, 
one  of  the  cestui*  que  trustenty  who  was  specially  benefited  by  the  ser- 
vices more  than  sufficient  to  pay  the  amount  so  found.  In  view  of 
these  and  other  facts  found  by  the  learned  auditing  judge,  we  think 
the  sum  named,  with  interest  from  date  of  adjudication,  should  be 
allowed  out  of  that  portion  of  the  income  payable  to  said  cestui  que  trust. 

Decree  reversed  at  costs  of  appellees,  and  record  remitted,  with 
instructions  to  allow  appellant's  claim  to  the  extent  of  $800,  with 
interest  from  date  of  adjudication,  out  of  income  payable  according  to 
terms  of  the  trust  to  George  "W.  Mintzer. 
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Lehigh  Valley  Railboad  Co.  v.  Greinbr. 

October  4,  1886. 

Damages  —  Negligence  —  Contributory  Negligence  —  Law  —  Fact. 

When  one  negligently  and  without  excuse  places  himself  in  a  position  of 
known  danger  and  thereby  suffers  injury  at  the  hands  of  another,  either  wholly 
or  partially  by  means  of  his  own  act,  he  cannot  recover  damages  for  the  injury 
sustained.  The  contributory  negligence  which  prevents  recovery  for  an  injury, 
however,  must  be  such  as  co-operates  in  causing  the  injury,  and  without  which 
the  injury  would  not  have  happened. 

Ordinarily  the  question  of  negligence  is  one  of  fact  to  be  submitted  under 
proper  instructions  to  the  determination  of  a  jury.  Where  the  facts  are  dis- 
puted, where  there  is  any  reasonable  doubt  as  to  the  inference  to  be  drawn  from 
them,  or  where  the  measure  of  duty  is  ordinary  and  reasonable  care,  and  the 
degree  varies  according  to  the  circumstances,  the  question  cannot,  in  the 
nature  of  the  case,  be  considered  by  the  court,  it  must  be  submitted  to  the  jury. 
But  where  the  facts  and  the  inferences  therefrom  are  undisputed,  where  the 
precise  measure  of  duty  is  determinate,  the  same  under  all  circumstances,  where 
a  rule  of  duty  in  a  given  exigency  may  be  certified  and  accurately  denned,  the 
question  is  for  the  court  and  not  the  jury. 

B.,  who  was  employed  by  C,  a  railroad  company,  at  its  repair  shops  —  having 
been  so  employed  for  about  five  years  —  in  conjunction  with  other  of  his  fellow 
workmen,  had  made  an  arrangement  with  an  engineer  of  the  company  to  carry 
them  each  evening  to  their  homes,  about  two  miles  from  the  shops.  The  train 
consisted  of  a  locomotive,  a  tender,  and  a  gondola  car.  The  gondola  truck  stood 
eleven  inches  higher  than  that  of  the  tender  ;  B.  had  made  a  habit  of  sitting  on 
the  rear  platform  of  the  tender,  with  his  legs  hanging  over  the  side.  He  waa 
repeatedly  warned  of  the  danger  he  was  placing  himself  in.  Whilst  so  riding 
and  whilst  there  was  plenty  of  room  in  the  gondola,  the  train  stopped  at  a 
point  to  discharge  some  articles,  when  a  light  engine  that  had  been  following 
the  gondola,  through  a  blunder  of  the  engineer  in  charge,  ran  against  the  rear 
bumper  of  the  gondola  and  forced  the  forward  bumper  of  it  up  on  to  the  rear 
platform  of  the  tender,  where  B.  was  seated  ;  the  result  was  B.  was  killed.  Held, 
in  an  action  to  recover  damages  for  occasioning  the  death,  that  the  court  should 
have  instructed  the  jury  that  B.  had  been  guilty  of  contributory  negligence. 

Error  to  the  court  of  common  pleas  of  Luzerne  counJfr. 

Greiner,  a  German,  was  employed  by  the  Lehigh  valley  Railroad 
Company,  at  its  repair  shops  in  Wilkesbarre,  and  had  worked  there 
about  five  or  six  years.  He  and  other  employees  had  made  an  arrange- 
ment with  one  of  the  engineers  and  a  nreman  of  the  company,  who 
had  charge  of  a  shifting  engine,  by  which  the  latter,  after  their  work 
was  done,  carried  the  men  down  to  their  respective  homes  between  the 
shops  and  South  Wilkesbarre,  a  distance  of  about  two  miles.  For  this 
service  the  men  paid  a  small  sum  monthly  to  the  engineer  and  fireman, 
but  nothing  to  the  company.  The  master  mechanic,  in  charge  of  the 
shops,  usually  rode  down  on  the  engine,  going  to  his  own  home.  The 
train  was  an  irregular  one,  without  scheduled  time.  It  consisted  of  the 
engine,  tender — or  tank  car  —  and  a  "gondola"  or  box  car,  a  long 
open  car,  supplied  with  seats  of  two  and  a  half-inch  plank  fastened 
and  secured  at  the  sides.  This  car  stood  on  a  truck  eleven  inches 
higher  than  the  truck  of  the  tender,  or  tank  car.  Greiner  was  in  the 
habit  of  riding  on  the  rear  end  of  the  tender,  sitting  on  the  platform, 
ten  inches  wide,  with  his  feet  dangling  over  the  side  or  placed  in  the 
iron  step  depending  from  the  side  of  the  platform.  He  had  been 
repeatedly  warned  that  the  position  was  a  dangerous  one.  He  was  po 
told  by  seven  witnesses,  ana  told  in  both  German  and  English.    His 
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general  reply  was  that  he  could  take  care  of  himself,  could  get  off  easier, 
that  it  was  nobody  else's  business,  etc.  On  the  afternoon  of  the  day 
when  the  accident  happened,  the  train  started  from  the  shops  as  usual, 
except  that  it  was  about  an  hour  earlier.  There  was  room  in  the 
gondola  car  and  in  the  tender  where  some  of  the  men,  then,  and  habit- 
ually sat.  The  engine  stopped  as  usual  at  the  places  where  the  men 
got  off,  not  at  any  regular  stopping  place  or  stations.  It  stopped  at  the 
intersection  of  Northampton  street  and  let  some  of  the  men  off,  and 
then  went  on  past  the  station  of  the  company,  which  then  stood  a  short 
distance  below  Northampton  street.  The  platform  beginning  near 
this  street  extended  to  and  beyond  the  station  proper  and  to  and 
beyond  a  small  dwelling  and  ended  at  the  private  telegraph  of  the 
company,  a  distance  of  about  two  hundred  feet  below  the  station.  At 
this  last-named  point,  the  train  stopped  to  take  off  certain  articles  that 
had  been  brought  down  from  the  shops.  Following  this  train  was  an 
engine,  which  nad  been  taken  from  the  shops  without  authority,  by  a 
fireman  who  was  running  it  down,  for  his  own  accommodation,  to  a 
switch  below  the  station.  He  was  traveling  very  slowly,  saw  the  train 
ahead,  but  supposing  it  to  be  moving  slowly  also,  reversed  his  engine 
some  forty  yaras  off,T)ut  miscalculated  his  distance,  and,  the  grade  being 
a  down  grade  at  that  point,  came  on  and  struck  the  train,  with  not  as 
much  force  as  is  usually  or  frequently  used  in  coupling  cars.  The 
gondola  or  box  car  being  higher  than  the  tank  car,  was  tilted  up  so  that 
its  forward  bumpers  were  pushed  over  and  upon  the  platform  of  the 
latter,  and  Grciner,  who  was  sitting  in  the  position  already  described, 
upon  the  platform,  with  his  feet  dangling  over  the  side,  was  caught 
between  the  side  of  the  car  and  the  bumpers  of  the  gondola,  and  so 
injured  that  he  died  within  a  few  hours. 

The  fireman,  whose  engine  had  run  into  the  train,  had  taken  the 
engine  after  it  had  been  left  at  the  shops  by  the  engineer,  without  any 
authority  or  even  the  knowledge  of  the  officers  o?  the  company  and 
was  running  it  down  to  get  his  supper. 

Suit  was  brought  against  the  radroad  company  to  recover  damages 
for  occasioning  the  death  of  Greiner ;  the  verdict  was  for  the  plaintiff. 

H.  W.  Palmer  and  E.  P.  cfe  J.  V.  Darling,  for  plaintiff  in  error. 
As  to  contributory  negligence,  see  Railroad  Co.  v.  Jones,  5  Otto,  439 ; 
Camden  cfe  Atlantic  R.  R.  Co.  v.  Hoosey,  3  Out.  492 ;  Daggett  v. 
Illinois  Cent.  R.  R.  Co.,  34  Iowa,  28 ;  Penn.  R.  R.  Co.  v.  Langdon, 
11  Norr.  21.  The  negligence  consisted  in  putting  his  limbs  where  they 
ought  not  to  be,  and  where  they  were  liablo  to  be  broken  without  his 
abuity  to  know  whether  danger  was  approaching.  Pittsburgh  cfe  Conn. 
R.  R.  Co.  v.  McClurg,  6  Smith,  298 ;  Kentucky  Cent.  R.  R.  Co.  v. 
Thomas,  79  Ky.  160  ;  Houston  dk  Texas  Cent  R.  R.  Co.  v.  Clemmons, 
55  Tex.  88 ;  Peoria  cfe  R.  I.  R.  R.  Co.  v.  Lane.  83  111.  448 ;  Taylor 
v.  Danville,  0.  cfe  Ohio  R.  R.  Co.,  10  Bradw.  (111.)  811.  Whether  a 
passenger  or  employee  of  the  road,  seo  Penn.  R.  R.  Co.  v.  Price,  96 
Penn.  St.  256 ;  Hand  v.  London,  etc.,  Ry.  Co.,  cited  in  2  Wood 
Railway  Law,  1044 ;  O'Donndl  v.  Allegheny  R.  R.  Co.,  59  Penn.  St 
239.     There  may  be  a  common  employment,  notwithstanding  that  the 
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negligent  servant  is  of  a  grade  superior  to  the  servant  injured,  or  "  that 
the  two  are  employed  in  entirely  different  and  separate  departments  of 
the  common  employment."  Thus,  an  engineer  and  a  telegraph  oj>er- 
ator.  Slater  v.  Jeioett,  85  N.  Y.  61.  An  engineer  of  a  switch  engine 
and  a  car  repairer ;  Boldt  v.  New  York,  etc.,  B.  B.  Co.,  18  NT  Y. 
432 ;  Chicago,  etc.,  B.  B.  Co.  v.  Murphy,  53  111.  336  ;  Valetz  v.  Ohio, 
etc.,  B.  B.  Co.,  85  111.  500.  An  engineer  and  the  servants  of  a 
contractor,  engaged#in  furnishing  wood  to  the  railroad  under  the 
contract,  being  on  the  same  train.  Chicago,  etc.,  B.  B.  Co.  v.  Keefe, 
47  111.  108 ;  Byan  v.  Cumberland,  etc.,  B.  B.  Co.,  23  Penn.  St.  384. 
A  conductor  and  a  brakeman  on  another  train.  Pittsburg  etc.,  B.  B. 
v.  Devinney,  17  Ohio,  197.  A  conductor  and  the  servants  of  a  con- 
tractor working  upon  his  train.  Illinois,  etc.,  B.  B.  v.  Cox,  21  HI.  20. 
A  conductor  and  a  station  baggage  master.  Colorado,  etc.,  B.  B.  v. 
Martin,  4  W.  C.  R.  563.  A  brakeman  and  a  car  inspector.  Mackm 
v.  Boston,  etc.,  B.  B.,  135  Mass.  201 ;  Smith  v.  Flint,  etc.,  B.  B.,  46 
Mich.  258 ;  Battou  v.  Chicago,  etc.,  B.  B.,  54  Wis.  259 ;  Columbus, 
etc.,  B.  B.  v.  Webb,  Ohio  Law  Jour.,  Nov.  1884.  A  brakeman  and 
the  mechanics  in  a  repair  shop.  Wonder  v.  BaUimore,  etc.,  B.  B.,  32 
Md.  418  ;  Besel  v.  New  York,  etc.,  B.  B.,  70  N.  Y.  171.  A  carpenter 
or  other  employees  of  a  railroad  and  the  men  in  charge  of  the  train  on 
which  they  are  carried  to  their  work.  Seaver  v.  Boston,  etc.,  B.  B.y 
14  Gray,  466 ;  GUlshannan  v.  Stony  Br.  B.  B.,  10  Gush.  228 ;  Morgan, 
v.  Vale  of  Neath  B.  B.,  5  B.  &  S.  736 ;  s.  c,  L.  R.,  1  Q.  B.  149,  and 
14  Week.  Rep.  144;  Vick  v.  New  York,  etc.,  B.  B.,  95  N.  Y.  267; 
Brick  v.  Bochester,  etc.,  B.  B.,  98  id.  211.  Car  repairer  of  cars  on  track 
in  yard  and  "car  dropper."  Campbell  v.  Penn.,  etc.,  B.  B.,  17  W. 
N.  C.  73.  The  general  rule  is  that  where  a  servant  in  the  employment  of 
his  master  does  an  act  which  he  is  not  employed  to  do,  the  master  is  not 
responsible.  Towanda  Coal  Co.  v.  Heeman,  5  Norr.  418.  See  Sheridan 
v.  Charlick,  4  Daly,  338,  cited  and  approved  in  Towanda  Coal  Co. 
v.  Heeman,  supra  ;  Baid  v.  Yohn,  2  Gas.  482.  It  was  not  necessary 
to  show  a  want  of  authority  from  the  company  to  run  the  engine. 
Flower  v.  Penn.,  etc.,  B.  B.  Co.,  69  Penn.  St.  210. 

S.  J.  Strauss  and  John  Lynch,  for  defendant  in  error.  If  the  act 
of  Carman  in  running  the  engine  was  unauthorized  it  was  a  matter  for 
positive  proof  in  defense  and  for  the  jury.  L.  cfe  B.  B.  B.  Co.  v. 
Cheneu>ith,52  Penn.  St.  382;  Whart.  Neg.,  §§167,171,  179.  The 
moment  Greiner  quitted  work,  the  relation  of  master  and  servant 
ceased.  Baird  v.  Pettit,  20  P.  F.  S.  477.  "  A  passenger  is  a  person 
who  rides  upon  the  company's  trains,  with  its  assent,  not  at  the  time 
being  in  its  employ;  and  any  evidence  which  shows  such  assent  is 
sufficient  to  create  the  relation."  Penn.  B.  Co.  v.  Price,  96  Penn. 
St.  256 ;  Wood  Railw.  Law,  §  298,  p.  1045 ;  Phila.  B.  Co.  v.  Derby, 
14  How.  468 ;  Wood  Railw.  Law,  1040,  n.  2.  And  it  is  sufficient  that 
a  person  is  upon  the  train  with  the  assent  of  the  company,  although  he 
is  to  be  carried  free.  Phila.  B.  Co.  v.  Derby,  14  How.  468 ;  Creed  v. ' 
Penn.  B.  B.  Co.,  5  Norr.  139,  As  to  contributory  negligence,  see  Priest 
v.  Nichols,116  Mass.  401 ;  Whart.  Neg.,§  326 ;  BaUway  v.  Boudrou, 
92  Penn.  St.  475 ;  Creed  v.  Penn.  B.  Co.,  86  id.  139 ;  Whart.  Keg.,  §  130. 
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The  plaintiff's  case  did  not  establish  negligence  on  the  part  of  Greiner 
which  contributed  to  his  injury.  That  was  a  part  of  the  defense  and 
was,  therefore,  for  the  jury.  Weiss  v.  Penn.  It.  Co.,  79  Penn.  St.  387 ; 
Penn.  R.  Co.  v.  Wiber,  76  id.  157;  Schum  v.  Penn.  R.  R.  Co.,  16  W.  N. 
C.  305 ;  Johnson  v.  The  West  Chester  &  Phila.  R.  R.  Co.,  20  P.  F. 
S.  357 ;  Germantown  R.  Co.  v.  Walling,  1  Out.  55 ;  Greenland  v. 
Chopin,  5  Exch.  243  ;  Shearm.  &  Redf.  Neg.  32,  note  2  ;  Greenrich  v. 
Penn.  &  N.  Y.  R.  R.  &  Canal  Co.,  29  Hun,  50  ;  14  U.  S.  Dig.  (N.  S.) 
608,  §  22;  28  Alb.  Law  Jour.,  July  7,  1883,  p.  3.  It  is  not  con- 
tributory negligence  per  se  for  a  passenger  to  ride  on  the  lower  step  of 
the  front  platform  of  a  crowdea  street  car  without  objection  by  the 
driver.      West  Phila.  Pass.  Ry.  Co.  v.  Gallagher,  16  W.  N.  C.413. 

Clare,  J.  It  is  a  principle  of  law,  well  settled  in  this  State,  that 
where  a  man  negligently  and  without  excuse  places  himself  in  a  posi- 
tion of  known  danger  and  thereby  suffers  an  injury  at  the  haudsof 
another,  either  wholly  or  partially  by  means  of  his  own  act,  he  cannot 
recover  damages  for  the  injury  sustained.  The  contributory  negli- 
gence which  prevents  recovery  for  an  injury,  however,  must  be  such 
as  co-operates  in  causing  the  injury,  and  without  which  the  injury 
would  not  have  happened.  Gould  v.  McKenna,  5  Norr.  302.  The 
true  test  is  found  in  the  affirmative  of  the  question,  did  the  plaintiff's 
negligence  directly  contribute  in  any  degree  to  the  production  of  the 
injury  complained  of?  If  it  did,  then  there  can  be  no  recovery;  if  it 
did  not,  it  is  not  to  be  considered.  Creed  v.  Penn.  R.  R.  Co.,  5 
Norr.  139;  Pass.  Ry.  Co.  v.  Boudrou,  11  Norr.  480. 

The  question  of  negligence  is  ordinarily  a  question  of  fact,  and  ought 
to  be  submitted,  under  proper  instructions,  to  the  determination  oi  a 
jury.  Where  the  facts  are  disputed,  where  there  is  any  reasonable 
doubt  as  to  the  inference  to  be  drawn  from  them,  or  when  the  measure 
of  duty  is  ordinary  and  reasonable  care,  and  the  degree  varies  according 
to  the  circumstances,  the  question  cannot,  in  the  nature  of  the  case, 
be  considered  by  the  court ;  it  must  be  submitted  to  the  jury.  Oram- 
Uch  v.  Wurst,  5  Norr.  78.  But  where  the  facts  and  the  inferences 
therefrom  are  undisputed,  where  the  precise  measure  of  duty  is  deter- 
minate, the  same  under  all  circumstances,  where  a  rule  of  duty  in  a 
given  exigency  may  be  certified  and  accurately  defined,  the  question  is 
ior  the  court  and  not  for  the  jury.  McOully  v.  Clark,  -±  Wr.  406; 
Reeves  v.  Railroad  Co.,  6  Casey,  454 ;  Schum  v.  Penn.  R.  R.  Co., 
11  Out.  8.  It  has  been  held  in  a  number  of  cases  that  it  is  the  plain 
imperative  duty  of  a  traveler,  before  crossing  the  track  of  a  railroad, 
to  stop,  look  and  listen  for  approaching  trains,  and  his  failure  so  to  do 
in  case  of  injury  has  been  declared,  not  to  be  evidence  of  negligence 
merely,  but  negligence  per  se,  and,  therefore,  a  question  for  the  court 
Railroad  Co.  v.  Heilman,  13  Wr.  60 ;  Pe?m.  R.  R.  Co.  v.  Reals,  23 
P.  F.  S.  504;  Railroad  Co.  v.  Ritchey,  6  Out.  425. 

So,  in  O'Donnell  v.  AUegheny  VaU.  R.  R.  Co.,  9  P.  F.  S.  239,  it 
was  held  that,  regardless  of  the  rules  of  a  railroad  company,  the  bag- 
gage car  of  a  passenger  train  is  an  improper  place  for  a  passenger  to 
ride,  unless,  under  the  circumstances,  it  appears  that  he  is  riding  there 
by  the  permission  of  the  conductor,  and  for  the  benefit  of  the  company. 
In  Penn.  R.  R.  Co.  v.  Langdon,  11  Norr.  21,  it  was  said  the  baggage 
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car  is  a  known  place  of  danger ;  it  differs  from  the  cow-catcher  and  the 

!)latform  in  this  respect  only  in  degree,  and  a  passenger  who  voluntarily 
eft  his  proper  place  in  the  passenger  car  of  a  railroad  company,  in  vio- 
lation of  the  rules,  to  ride  in  the  baggage  car,  or  other  known  place  of 
danger,  conld  not  recover  for  an  injury  thus  received,  partially  in  con- 
sequence of  his  own  act. 

So,  in  Camden  dk  Atlantic  R.  R.  Co.  v.  Hoosey,  3  Out.  492,  a 
passenger,  owing  to  the  crowded  condition  of  the  cars,  was  unable  to 
find  a  seat ;  although  there  was  standing  room  inside,  he  stepped  out- 
side under  the  pretense  of  finding  a  seat  in  another  car,  but  remained 
upon  the  platform,  where,  by  a  jolt  of  the  cars,  he  was  thrown  to  the 
ground  and  injured ;  it  was  nela  that  he  had  been  guilty  of  such  con- 
tributory negligence  as  to  preclude  his  right  of  recovery,  and  that  the 
court  should  have  so  instructed  the  jury.  "Assuming  for  the  present," 
says  our  brother  Stebbbtt  in  that  case,  "  that  the  company  was  justly 
chargeable  with  negligence  resulting  in  injury  to  the  plaintiff  below, 
and  that,  under  the  circumstances,  lie  was  not  guilty  of  contributory 
negligence  in  passing  from  car  to  car  in  search  of  a  seat  while  the  train 
was  in  rapid  motion,  can  it  be  pretended  that  it  would  not  be  gross 
negligence  in  him  to  voluntarily  take  a  position  near  the  outer  edge  of 
the  platform  and  remain  there  until,  by  an  ordinary  jolt  of  the  car,  he 
lost  his  equilibrium  and  was  thrown  on.  t 

So  in  Payne  v.  Reese,  12  W.  N.  C.  97, an  employee  of  a  mining  company, 
whilst  engaged  in  the  performance  of  his  duties,  fell  into  a  hole  in  the 
ground  caused  by  steam  escaping  from  an  underground  waste-way,  and  it 
was  held  —  Gordon,  J.  —  that  if,  at  the  time  and  place  of  the  injury,  the 
plaintiff  saw  the  steam  issuing  from  the  ground,  and  deliberately 
walked  into  it,  and  was  thus  precipitated  into  the  excavation,  he  was, 
as  matter  of  law,  guilty  of  negligence  which  contributed  to  the  acci- 
dent, and  that  he  could  not  recover. 

In  Philadelphia,  Wilmington  <&  Baltimore  R.  R.  Co.  v.  Stinger, 
28  P.  F.  S.  219,  it  is  declared  to  be  the  duty  of  an  engineer,  when  his 
train  is  approaching  a  public  highway,  if  danger  be  apprehended,  to 
.give  a  proper  warning,  by  the  whistle  or  otherwise,  and  that  a  failure 
to  do  so  is  negligence  per  ee.  On  the  other  hand,  in  Perm.  R.  R.  Co. 
v.  Harnett,  9  P.  F.  S.  265,  it  was  said  to  be  negligence  to  sound  the 
alarm  whistle  under  a  bridge  whilst  a  traveler  was  in  the  act  of  pass- 
ing over  it.  In  all  these  cases  the  act  complained  of,  whether  of  omis- 
sion or  commission,  was  an  act  unaffected  by  any  circumstance  which 
might  vary  or  shift  the  standard  or  degree  of  care,  and  in  cases  of  this 
character,  when  the  facts  and  the  inferences  fairly  arising  therefrom 
are  undisputed,  the  question  of  negligence  is  one  for  the  court,  and  not 
for  the  jury. 

In  the  case  at  bar  it  is  undisputed  that  Greiner  at  the  time  of  the 
injury  was  riding  on  the  rear  end  of  the  tender,  sitting  upon  the  plat- 
form, which  was  only  ten  inches  wide,  with  his  legs  and  feet  extending 
down  over  the  end  of  the  platform  at  the  side  of  the  tender.  This  was, 
of  course,  a  place  of  known  danger ;  any  man  of  common  sense  must 
have  known  that  this  was  a  place  of  great  peril,  and  especially  was  this 
«o  on  account j)f  the  peculiar  construction  of  the  gondola,  and  of  the 
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tender,  of  which  the  deceased  had  been  informed ;  the  former  stood 
upon  a  truck  eleven  inches  higher  than  the  latter ;  so  that,  in  the  event 
of  a  slight  collision,  the  truck  of  the  gondola  was  liable  to  mount  and 
ride  upon  the  truck  of  the  tender.  As  was  said  in  Little  Mock,  etc.. 
By.  Co.  v.  Miles,  13  Am.  &  Eng.  R.  R.  Cases,  10,  "there  are  certain 
portions  of  every  railroad  train  wnich  are  so  obviously  dangerous  for  a 

1)aasenger  to  occupy,  and  so  plainly  not  designed  for  his  reception,  that 
lis  presence  there  will  constitute  contributory  negligence  as  a  matter 
of  law,  and  preclude  him  from  claiming  damages  for  injuries  received 
while  in  such  position ;  a  passenger  who  voluntarily  and  unnecessarily 
rides  upon  the  engine  or  the  tender,  or  upon  the  pilot  or  bumper  of 
the  locomotive,  or  upon  the  top  of  a  car,  or  upon  the  platform,  cannot 
be  said  to  be  in  the  exercise  of  that  caution  and  discretion  which  the 
law  requires  of  all  persons  who  are  of  full  age,  of  sound  mind  and  of 
ordinary*  intelligence." 

The  gondola  had  been  fitted  up  expressly  for  the  purpose;  it  was 
provided  with  seats  for  the  workmen  to  occupy,  and  it  is  not  alleged 
that  there  was  insufficient  room  for  all ;  there  was  no  necessity  and, 
therefore,  no  excuse  for  any  one  to  leave  the  place  provided,  to  sit  upon 
the  narrow  platform  ol  the  tender.  Nor  is  it  disputed  that  Gremer 
had  been  warned,  repeatedly  warned,  of  the  danger  he  incurred.  His 
fellow  workmen  on  many  different  occasions,  some  of  them  referring 
to  their  experience  as  railroad  men,  told  him  not  to  sit  there ;  that  it 
was  a  dangerous  place;  to  some  he  said  he  could  get  off  easier,  to 
others,  that  he  could  take  care  of  himself,  and  to  others  it  was  none  of 
their  business.  Matthew  Watt  told  him  it  was  a  dangerous  place ;  he 
showed  him  how  little  it  required  to  raise  the  gondola  over  the  bumper 
or  platform  of  the  tender  in  front  of  it,  not  more  than  a  couple  of 
inches,  and  that  if  the  engine  should  run  off  the  track,  or  any  accident 
occur  and  he  should  happen  to  lose  his  hold  and  fall  off,  he  was  in  a 
place  of  the  greatest  danger.  The  answer  he  made  to  this  was,  "mind 
your  own  business." 

Mr.  Drnmheller,  the  master  mechanic,  testifies : 

Q.  "Where  do  you  work  t    A.  At  the  Lehigh  Valley  shops. 

Q.  What  is  your  business  there  ?     A.  Master  mechanic. 

Q.  How  long  have  you  been  there  at  work  ?  A.  I  have  been  there 
since  the  shop  has  been  built  —  since  '72,  '71. 

Q.  Were  you  acquainted  with  Greiner  ?    A.  Yes,  sir. 

Q.  Whether,  in  coming  down  on  that  train,  you  had  noticed  him 
sitting  between  the  cars  ?     A.I  have,  yes,  sir. 

Q.  Did  you  ever  say  any  thing  to  him  on  the  subject  ?     A.  I  did. 

Q.  State  what  you  said  to  him  ?  A.  I  told  him  tnat  it  was  a  danger- 
ous place ;  it  was  dangerous  for  him  to  sit  there. 

Q.  Did  you  tell  him  more  than  once  ?    A.  I  did. 

Q.  How  many  times  ?  A.  I  cannot  tell  you  how  many  times ;  a  num- 
ber of  times,  though. 

Q.  Was  it  a  dangerous  place  ?  A.  It  was  a  dangerous  place.  He 
was  in  danger  of  dropping  off  on  to  the  rail  and  having  the  rear  car  run 
over  him. 

Q.  Was  it  dangerous  on  any  other  account  ?    A.  There  was  danger 
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of  being  run  into;  any  thing  like  that;  the  cars  colliding;  being  in 
between  them. 

Q.  Whether  that  is  not  the  most  dangerous  place  on  the  train  ? 
A.  I  should  think  so.     I  should  consider  it  so. 

Q.  What  did  Greiner  say  when  you  warned  him  that  that  was  a  dan- 
gerous place  ?  A.  Oh !  he  said  that  he  was  all  safe  there ;  would  leave 
the  place  reluctantly ;  that  was  on  one  or  two  occasions  he  done  that. 

Q.  That  is  to  say,  when  you  spoke  to  him,  he  got  out  of  it  ?  A. 
Yes,  he  got  out,  but  he  got  out  reluctantly  ;  he  thought  he  was  safe 
there  —  perfectly  safe. 

Q.  That  is  what  he  said,  is  it  ?    A.  Yes,  sir. 

He  was,  therefore,  at  the  time  of  the  injury  in  a  place  of  known 
danger ;  he  had  been  repeatedly  warned  of  the  fact ;  he  was  ordered  by 
his  employer  to  occupy  some  other  place,  which  order  he  sometimes 
sullenly  obeyed.  He  put  himself  in  this  place  of  danger  voluntarily, 
and  recklessly  and  persistently  continued  to  occupy  it  in  violation  of 
the  express  direction  of  Mr.  Drumheller,  and  in  disregard  of  the  often- 
repeated  warnings  of  his  friends  and  fellow  workmen.  It  is  beyond 
all  contradiction  that  the  occupancy  of  this  place  of  danger  caused  or 
contributed  to  his  death ;  if  he  had  been  sitting  on  the  gondola,  or  even 
upon  the  engine  or  the  tender,  he  could  not  have  been  harmed,  the 
only  effect  01  the  collision  being  to  cause  the  gondola  to  ride  on  the 
platform  of  the  tender,  where  the  deceased  was  sitting. 

Very  similar  to  this  i&  the  case  of  Railroad  Co.  v.  Jones,  95  U.  S. 
439 ;  «fones  was  one  of  a  party  of  men  employed  by  a  railroad  company 
in  constructing  and  repairing  its  roadway.  They  were  usually  con- 
veyed by  the  company  to  and  from  the  place  where  their  services  were 
required,  and  a  box  car  was  assigned  to  their  use.  Although  on  sev- 
eral occasions  forbidden  to  do  so,  and  warned  of  the  danger,  A.,  on 
returning  from  work  one  evening,  rode  on  the  pilot  or  bumper  of  the 
locomotive,  when  the  train,  in  passing  through  a  tunnel,  collided  with 
cars  standing  on  the  track,  and  he  was  injured.  There  was  ample  room 
for  him  in  the  box  car ;  all  in  it  were  unhurt.  It  was  held  that,  as  A. 
would  not  have  been  injured  had  he  used  ordinary  care  and  caution,  he 
is  not  entitled  to  recover  against  the  company." 

Mr.  Justice  Swaynb,  delivering  the  opinion  of  the  court,  says :  "  The 

Jlaintiff  had  been  warned  against  riding  on  the  pilot,  and  forbidden  to 
o  so.  It  was  next  to  the  cowcatcher,  and  obviously  a  place  of  peril, 
especially  in  case  of  collision.  There  was  room  for  him  in  the  box  car. 
He  should  have  taken  his  place  there.  He  could  have  got  in  the  box- 
car in  as  little,  if  not  less,  time  than  it  took  to  climb  to  the  pilot.  The 
knowledge,  assent  or  direction  of  the  company's  agents  as  to  what  he 
did  is  immaterial.  If  told  to  get  on  anywnere,  that  the  train  was  late, 
and  that  he  must  hurry,  this  was  no  justification  for  taking  such  a 
risk.  As  well  might  he  have  obeyed  a  suggestion  to  ride  on  the  cow- 
catcher, or  put  himself  on  the  track  before  the  advancing  wheels  of  the 
locomotive.  The  company,  though  bound  to  a  high  degree  of  care, 
did  not  insure  his  safety.  He  was  not  an  infant,  nor  non  compos. 
The  liability  of  the  company  was  conditioned  upon  the  exercise  of  rea- 
sonable and  proper  care  and  caution  on  his  part.     Without  the  latter, 
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the  former  could  not  arise.  He  and  another,  who  rode  beside 
him,  were  the  only  persons  hnrt  upon  the  train.  AH  those  in  the  box- 
car, where  he  should  have  been,  were  uninjured.  He  would  have 
escaped  also  if  he  had  been  there.  His  injury  was  due  to  his  own 
folly  and  recklessness.  He  was  himself  the  author  of  his  misfortune. 
This  is  shown  with  as  near  an  approach  to  a  demonstration  as  any  thing 
6hort  of  mathematics  will  permit." 

If  the  testimony  in  this  case  is  true,  and  it  is  neither  contradictory 
nor  conflicting,  nor  are  the  witnesses  discredited,  Greiner  was,  with- 
out doubt,  guilty  of  the  grossest  negligence,  and  the  court  should  have 
so  instructed  the  jury. 

The  fourth  and  firth  assignments  of  error  are,  therefore,  sustained. 

The  view  we  have  taken  of  this  case  renders  it  wholly  unnecessary 
that  we  should  consider  the  remaining  question?  upon  the  record. 

The  judgment  is  reversed. 
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NEW  TORE  COURT  OF  APPEALS. 


Bybne,  RespH,  v.  New  York  Cent.,  etc.,  R.  Co.,  AppVt 

February  8,  1887. 

Negligence — Railway  Crossing  —  Failure  to  Signal — Question  for  Jury. 
In  an  action  to  recover  for  personal  injuries  received  by  the  plaintiff  from  being 
run  over  by  defendant's  cars,  there  was  a  dispute  as  to  whether  the  defendant 
was  negligent  in  failing  to  give  proper  warning  of  the  approach  of  its  train, 
and  whether  the  place  where  the  plaintiff  was  injured  was  a  traveled,  public  high- 
way. The  plaintiff  was  walking  across  the  track,  and  the  train  was  backing 
when  it  struck  her.  The  judge  charged  the  jury  that  it  was  a  question  for  them 
to  determine  to  what  extent,  and  in  what  manner,  the  alley  where  the  plaintiff 
was  injured  was  Used  by  the  public  ;  that  if  they  came  to  the  conclusion  that 
the  right  of  passage  was  there  exercised  by  the  public,  as  claimed  by  the  plain- 
tiff, notoriously  and  constantly,  previous  to  and  at  the  time  of  the  accident,  then 
they  were  required  to  determine  the  amount  of  care  and  prudence  which  the 
defendant  was  required  to  exercise  in  approaching  and  crossing  the  alley  ;  and 
that  then  the  defendant,  while  not  absolutely  bound  to  ring  a  bell  or  blow  a 
whistle,  yet  was  bound  to  give  some  notice  and  warning,  reasonable  and  proper, 
under  the  circumstances,  in  approaching  the  crossing,  and  that  it  was  for  them 
to  determine  whether  such  notice  and  warning  were  given. 

Held,  that  the  instructions  were  proper ;  that  the  defendant,  while  backing  its 
train  toward  a  crossing  extensively  and  notoriously  used  by  the  public,  was  bound 
to  use  reasonable  and  ordinary  care  so  as  not  to  endanger  those  who  might  be 
lawfully  upon  its  track,  and  what  care  and  prudence,  if  any,  besides  ringing  the 
bell,  it  should  have  taken  upon  a  train  thus  backing  was  properly  left  for  the 
jury  to  determine. 

Appeal  by  the  defendant  from  the  judgment  of  the  court  below, 
affirming  a  judgment  entered  upon  the  veraict  of  a  jury  in  favofrof  the 
plaintiff  for  $7,500  damages  besides  costs,  and  also  affirming  an  order 
denying  defendant's  motion  for  a  new  trial. 

The  action  has  been  tried  four  times.  On  the  first  trial  the  plaintiff 
recovered  a  verdict  for  $4,000.  On  appeal  by  the  defendant  to  the 
general  term  of  the  court  below,  the  judgment  entered  upon  the  ver- 
dict was  reversed  and  a  new  trial  granted.     14  Hun,  322. 

On  the  second  trial,  upon  the  same  testimony,  read  from  the  printed 
case,  and  without  any  additional  evidence,  a  nonsuit  was  granted  at  the 
trial  court,  and  the  plaintiff's  exceptions  were  ordered  to  be  heard  in 
the  first  instance  at  the  general  term,  the  court  declining  to  submit  any 
question  of  fact  to  the  jury.  On  a  case  made,  and  after  argument,  the 
general  term  denied  a  new  trial  and  ordered  judgment  for  the  defend- 
ant upon  the  nonsuit.  From  that  judgment  the  plaintiff  appealed  to 
the  court  of  appeals,  where  a  new  trial  was  granted.     83  N.  Y.  620. 

On  the  third  trial  before  Mr.  Justice  Ingalls  and  a  jury,  the  plain- 
tiff recovered  a  verdict  for  $6,000.  And  the  judgment  entered  upon 
each  verdict  has  been  affirmed  by  this  court,  feut  it  was  reversea  by 
the  court  of  appeals  and  a  new  trial  ordered  on  the  sole  question 
whether  upon  tne  evidence  the  alley  where  the  injury  occurred  was  a 
44  traveled  public  road  or  street,"  before  crossing  which  the  defendant 
was  bound  to  give  the  statutory  signals.  94  H.  Y.  12-15.  On  the 
fourth  trial  the  jury  rendered  a  verdict  for  the  plaintiff  and  the  defend- 
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ant  again  appealed  to  the  general  term,  where  the  judgment  and  order 
appealed  from  were  affirmed,  and  thereupon  this  appeal  was  brought. 

This  action  was  brought  to  recover  damages  for  personal  injuries 
received  by  the  plaintiff  on  the  5th  day  of  April,  1S70,  between  seven 
and  eight  o'clock,  a.  m.,  by  being  run  over  by  a  train  of  moving  cars 
belonging  to  the  defendant,  while  she  was  attempting  to  pass  over  the 
railroad  track  at  a  point  in  the  city  of  Troy  where  the  traveling  public 
were  accustomed  to  pass,  with  the  knowledge  of  the  defendant  and  its 
servants.  At  the  time  of  the  accident  the  plaintiff  was  between  ten  and 
eleven  years  of  age. 

The  train,  consisting  of  a  locomotive  and  tender,  a  baggage  car  forty 
feet  long,  and  one  passenger  coach  of  the  usual  length,  was  backing 
toward  the  point  where  the  plaintiff  'attempted  to  cross  the  track,  and 
struck  her,  inflicting  injuries  which  necessitated  the  amputation  of  one 
of  her  legs. 

Eseh  Cowen,  for  appellant.    B.  A.  Barmenier,  for  respondent. 

Earl,  J.  There  was  some  controversy  upon  the  trial  of  this  action 
as  to  whether  or  not  the  place  where  the  plaintiff"  was  injured  was  a 
traveled  public  highway,  and  the  trial  judge  submitted  the  case  to  the 
jury  upon  the  assumption  that  it  was  not.  There  was,  however,  evi- 
dence tending  to  show  that  there  was  an  alley  at  the  place  where  the 
plaintiff  was  injured,  which  was  extensively  and  notoriously  used  by 
me  public  without  any  objection  on  the  part  of  the  defendant,  or  any 
question  as  to  the  right  of  all  persons  so  to  use  it ;  and  the  judge 
charged  the  jury  that  it  was  a  question  for  them  to  determine  to  what 
extent  and  in  what  manner  the  alley  was  used  by  the  public  ;  that  if 
they  came  to  the  conclusion  that  the  right  of  passage  was  tljere exercised 
by  the  public,  as  claimed  by  the  plaintiff,  notoriously  and  constantly, 
previous  to  and  at  the  time  of  the  accident,  then  they  were  required 
to  determine  the  amount  of  care  and  prudence  whicn  the  defendant 
was  required  to  exercise  in  approaching  and  crossing  the  alley ;  and 
that  then  the  defendant,  while  not  absolutely  bound  to  ring  a  bell  or 
blow  a  whistle,  yet  was  bound  to  give  some  notice  and  warning, 
reasonable  and  proper  under  the  circumstances,  in  approaching  the 
crossing,  and  that  it  was  for  them  to  determine  whether  such  notice 
and  warning  was  given.  The  law  as  thus  laid  down  was  fully  war- 
ranted by  the  case  of  Barry  v.  N.  Y.  C,  etc.,  B.  B.  Co.,  92  N.  Y. 
289.  In  that  case  it  was  held  that  where  the  public  for  a  series  of 
years  had  been  in  the  habit  of  crossing  the  railroad,  the  acquiescence  of 
the  defendant  in  the  public  use  amounted  to  a  license  or  permission  to 
all  persons  to  cross  at  that  point,  and  imposed  the  duty  upon  it  as  to  all 
persons  so  crossing  to  exercise  reasonable  care  in  the  movement  of  its 
trains,  so  as  to  protect  them  from  injury.  We  think  that  case,  not- 
withstanding the  criticism  of  the  learned  counsel  for  the  defendant  in 
this  case,  is  in  entire  harmony  with  the  previous  cases  of  Nicholson  v. 
Erie  B.  B.  Co.,  41  N.  Y.  525,  and  Sutton  v.  N.  Y.  C,  etc.,  B.  B.  Co., 
66  id.  243.  In  the  three  cases  the  distinction  between  active  negli- 
gence, causing  an  injury,  and  mere  passive  negligence  was  clearly 
pointed  out.     In  the  Barry  case,  the  railroad  company  carelessly  backed 
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its  cars  against  the  plaintiffs  intestate  and  thus  caused  his  death.  In 
the  other  two  cases  there  was  no  active  negligence,  but  simply  an  omis- 
sion properly  to  fasten  the  cars  which,  without  any  human  agency, 
moved,  and  thus  ran  against  the  persons  injured.  The  recent  case  of 
Zarmore  v.  Grown  Point  Iron  Co.,  101  N.  Y .  391,  was  similar.  There 
it  was  decided  that  a  person  who  went  upon  the  land  of  another,  with- 
out invitation,  to  secure  employment  from  the  owner  of  the  land  was 
not  entitled  to  indemnity  irom  such  an  owner  for  an  injury  received 
from  a  defective  machine  on  the  premises,  not  obviously  dangerous, 
which  he  passed  during  the  course  of  his  journey ;  and  that  although 
it  might  be  s^own  that  the  owner  could  have  ascertained  the  defect  by 
the  exercise  of  reasonable  care,  yet  that  he  owed  no  legal  duty  to  a 
stranger  so  coming  upon  the  premises,  which  required  him  to  keep  the 
machinery  in  repair.  That  was  plainly  a  case  of  mere  passive  negli- 
gence, an  omission  to  keep  a  macnine  in  repair  which  was  not  obviously 
dangerous.  Here  the  ground  of  the  defendant's  liability  is  that  its 
agents,  engaged  actively  in  its  service,  carelessly  backed  a  car  against 
the  plaintiff  and  thus  injured  her.  If  she  had  been  injured  from  a 
defect  of  the  car  or  engine  not  obviously  dangerous,  the  case  would 
have  been  like  the  Larmore  case.  If  the  car  had  moved  upon  her 
without  any  human  agency,  simply  because  it  had  not  been  sufficiently 
secured  or  fastened,  then  it  would  have  been  like  the  cases  of  Nicholson 
and  Sutton. 

There  are  points  of  resemblance  and  points  of  difference  between 
the  Barry  case  and  the  other  cases.  Taking  the  points  of  resemblance 
a  plausible  argument  may  be  made  to  show  that  the  cases  conflict.  But 
taking  the  points  of  difference,  then,  while  the  distinction  between 
the  Barry  case  and  the  other  cases  is  not  so  plain  as  a  traveled  high- 
way, it  is  sufficient  to  require  the  application  of  different  principles  and 
the  reaching  of  a  different  result. 

The  facts  of  this  case,  so  far  as  they  relate  to  the  accident,  are  sub- 
stantially the  same  as  those  proved  upon  the  trial  which,  was  under 
review  in  83  N.  Y.  620,  when  this  case  first  came  to  this  court.  There 
we  held  that  there  was  evidence  sufficient  for  the  consideration  of  the 
jury  both  in  reference  to  the  plaintiff's  contributory  negligence  and  the 
negligence  on  the  part  of  the  defendant.  And  we  see  no  reason  to  recon- 
sider the  conclusions  in  reference  to  those  matters  then  reached.  It  is 
quite  true  that  the  evidence  to  establish  freedom  from  negligence  on 
tne  part  of  the  plaintiff  and  negligence  on  the  part  of  the  defendant 
is  very  weak  and  liable  to  much  criticism,  and  yet  we  are  constrained 
to  think,  as  we  did  before,  that  it  was  proper  for  submission  to  the  jury. 

There  was  evidence  tending  to  show  that  no  bell  was  rung  or  whistle 
blown  upon  the  engine  attached  to  the  train  in  approaching  this  cross- 
ing, and  the  court  charged  the  jury  that  the  defendant  was  not  abso- 
lutely bound  to  ring  a  bell  or  to  blow  a  whistle,  but  that  it  was  bound  to 
give  such  notice  or  warning  of  the  approaching  train  as  was  reasonable  and 
proper  under  the  circumstances ;  that  it  was  bound  to  give  by  bell,  whistle 
or  otherwise  such  reasonable  notice  as  the  jury  should  find  the  circum- 
stances required.  The  charge  as  thus  made  was  excepted  to  on  the  part 
of  the  defendant ;  and  its  counsel  requested  the  court  to  charge  that  if 
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the  bell  was  rung  as  testified  to  by  defendant's  witnesses,  that  was  a 
sufficient  warning  of  the  approach  of  the  train,  and  the  defendant  was 
not  bound  to  give  any  other  notice  or  warning.  The  judge  refused  so 
to  charge  and  the  defendant's  counsel  excepted.  In  these  rulings  there 
was  no  error.  The  defendant  was  backing  its  train  toward  this  cross- 
ing which  was  extensively  and  notoriously  used  by  the  public,  and  it 
was  bound  to  use  reasonable  and  ordinary  care  so  as  not  to  endanger 
those  who  might  be  lawfully  upon  its  track  at  that  crossing.  And  what 
care  and  precaution,  if  any,  besides  ringing  the  bell  it  should  have 
taken  upon  a  train  thus  backing  were  properly  left  for  the  jury  to 
determine  ;  and  so  it  was  held  in  the  Barry  case.  There,  as  here,  there 
was  a  dispute  as  to  whether  the  bell  was  rung  or  the  whistle'  blown  as 
a  warning  for  the  approach  of  a  train.  There  the  court  charged  the 
jury  that  in  running  its  cars  the  defendant  was  bound  to  give  such 
notice  as  in  their  judgment  would  be  regarded  as  reasonable  and  proper 
and  calculated  fairly  to  protect  the  lives  of  persons  using  the  crossing; 
that  they  need  to  determine  whether  in  backing  the  train  it  observed 
that  care  and  caution  which  was  called  for  under  the  circumstances, 
and  that  it  had  a  right  to  back  the  train,  but  under  the  circumstances 
of  the  case  the  question  was  whether  it  had  the  right  to  back  it  with- 
out giving  warning  in  some  way  to  the  intestate.  The  defendant's 
counsel  then  requested  the  judge  to  charge  the  jury  that  if  the  bell 
was  rung  the  defendant  was  not  bound  to  give  any  other  warning,  and 
in  reply  to  the  request  the  jud^e  said  that  he  left  it  for  the  jury  to 
deteraiine  whether,  under  the  circumstances,  the  ringing  of  the  bell 
would  have  been  such  a  warning  as  was  requisite.  This  court  held  that 
there  was  no  error  in  the  charge  as  made  or  the  refusal  to  charge. 
Judge  Andrews  in  his  opinion  said :  "  We  think  it  cannot  be  held  as 
a  matter  of  law,  under  the  circumstances,  of  this  case  that  the  ringing 
of  the  bell  fulfilled  the  whole  duty  resting  upon  the  defendant" 

We  find  no  error  in  the  record,  and  the  judgment  should  be  affirmed, 
with  costs. 

All  concur. 

Judgment  affirmed. 


Gumming,  Hesp%  v.  Brooklyn  City  E.  Co.,  AppPt. 

February  8,  1887. 

Negligence  —  Train  Obstructed  Crosswalk  —  Child  Injured. 

In  an  action  to  recover  for  personal  injuries  received  by  the  plaintiff  from  being- 
struck  by  a  dummy  engine  on  defendant's  road,  it  appeared  that  a  train  of  two 
cars  had  come  up  Third  avenue,  Brooklyn,  on  the  east  track  and  stopped  for  a 
moment  at  Thirty-ninth  street,  in  such  a  position  that  the  dummy  drawing  the 
train  reached  somewhat  beyond  the  north  crossing  while  the  rear  end  of  the  rear 
car  was  seventeen  or  eighteen  feet  south  of  the  south  crosswalk,  thus  totally 
obstructing  the  passage  on  both  crosswalks.  The  plaintiff,  a  child  five  years  old, 
was  standing  near  the  south-east  corner  of  the  avenue  and  the  street,  waiting  for 
the  train  to  move,  and  as  it  started  she  commenced  to  cross  the  street  and  passed 
just  in  the  rear  of  the  last  car,  and  as  she  stepped  from  behind  the  car  she  was 
gtrock  by  a  dummy  coming  down  on  the  west  track,  and  which  she  could  not  see 
until  she  stepped  from  behind  the  train  going  up.  The  down  train  gave  no  warn, 
ing  by  either  bell  or  whistle.  It  was  in  the  afternoon  and  the  streets  and  cross- 
ings were  filled  with  people  and  vehicles.  Plaintiff  put  in  evidence  an  ordinance 
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of  the  city  which  provided  that  "  cars  stopping  at  a  street  intersection  shall  stop 
at  the  farther  walk  thereof  so  that  the  cars  shall  not,  when  stopped,  interfere 
with  the  travel  on  the  cross  streets."    Held,  that  the  evidence  justified  a  sub 
mission  to  the  jury  of  the  question  of  defendant's  negligence. 

In  such  a  case  if  the  child  exercised  due  care,  and  the  injury  was  caused  solely 
by  the  negligence  of  the  defendant,  the  question  as  to  the  parents'  negligence  in 
permitting  the  child  to  be  alone  upon  the  street  is  immaterial. 

The  court  charged  the  jury  that  if  they  found  the  defendant  "  omitted  pre- 
cautions which  they  should  have  adopted  in  order  to  prevent  injury  to  people 
on  this  highway,  then  they  are  responsible,"  and  that  "  it  is  for  you  to  say,  under 
the  circumstances,  whether  or  not  the  defendants  should  have  adopted  other 
precautions  at  this  place  than  those  which  they  did  observe."  The  context 
showed  that  the  language  quoted  had  reference  only  to  the  defendant's  manntr 
of  running  its  cars.    Held  no  error. 

Appeal  from  a  judgment  of  the  general  term  of  the  second  depart- 
ment affirming  a  judgment  entered  for  the  plaintiff,  a  child  five  years 
of  age,  upon  a  verdict  for  $10,000  damages,  rendered  for  bodily  injuries 
received  oy  her  being  run  over  by  one  of  the  defendant's  steam  dummy 
engines  at  a  street  crossing  in  the  city  of  Brooklyn,  thereby  necessitating 
the  amputation  of  her  left  leg.     The  facts  appear  in  the  opinion. 

Nathaniel  O.  Modk,  for  appellant.     B .  F.  Tracy \  for  respondent. 

Peokham,  J.  The  defendant  operates  a  railroad  from  the  city  of 
Brooklyn  to  Fort  Hamilton,  and  runs  its  cars  by  means  of  a 
dummy  engine.  Its  tracks  are  laid  through  Third  avenue,  which  run* 
about  north  and  south  where  it  crosses  Thirty-ninth  street  at  right 
angles. 

There  was  enough  proved  to  make  it  proper  to  submit  to  the  jury  the 

Question  of  the  negligence  of  the  defendant.  The  injury  occurred  on 
le  10th  of  September,  1883,  in  the  afternoon.  Evidence  was  given 
that  one  train  of  two  cars  drawn  by  a  dummy  had  come  up  on  the  east 
track  on  its  way  to  Brooklyn  and  had  stopped  at  Thirty-ninth  street 
for  a  moment  or  two,  the  dummy  reaching  somewhat  beyond  the  north 
crossing  of  the  street,  while  the  rear  end  of  the  rear  car  was  still  some 
seventeen  or  eighteen  feet  south  of  the  south  crosswalk  ;  thus  totally 
obstructing  the  passage  on  both  crosswalks  at  Thirty-ninth  street.  The 
plaintiff  was  standing  on  the  curbstone  near  thesoutn-east  corner  of  the 
avenue  and  the  street  waiting  for  the  train  to  proceed  on  its  way  to 
Brooklyn,  and  just  about  the  time  the  train  started  she  left  the  sidewalk 
and  commenced  to  cross  the  street  toward  the  west,  and  arrived  at 
where  the  up  train  was  passing  at  about  the  time  the  rear  end  of  the 
second  car  was  passing  over  the  crossing,  so  that  she  left  the  north  flag 
stone  of  the  crosswalk  and  stepped  to  the  south  one  and  passed  to  the 
rear  of  the  car  and  went  toward  the  west  or  down  track,  and  just  as  she 
stepped  toward  it  she  was  struck  by  the  dummy  drawing  a  train  coming 
from  Brooklyn,  and  which  she  could  not  see  until  she  stepped  from 
behind  the  train  going  to  Brooklyn.  There  was  an  ordinance  of  the 
city  put  in  evidence  which  provided  that  "  cars  stopping  at  a  street 
intersection  shall  stop  at  the  further  walk  thereof  so  that  the  cars  shall 
not  when  stopped  interfere  with  the  travel  on  the  cross  streets. 

The  train  from  the  north  came  down,  making  no  noise  by  either  bell 
or  whistle,  and  was  going  very  slowly  in  order  to  stop  at  the  Thirty- 
ninth  street  crossing.     The  crossing  at  this  place  was  very  much  used> 

Digitized  by  VjOOQIC 


800  The  Eastern  Reporter.  [N.  Y. 

there  being,  perhaps,  no  other  street  along  the  route  as  much  occupied 
as  that.  To  stop  its  cars  so  as  to  wholly  obstruct  the  street,  the  effect 
of  which  was  to  prevent  persons  in  the  situation  of  the  plaintiff  from 
seeing  any  train  coming  from  Brooklyn,  until  the  same  was  actually 
upon  them,  was  certainly  a  fact  proper  to  be  submitted  to  a  jury,  upon 
the  question  of  whether  the  defendant  was  guilty  of  negligence  in  the 
running  or  management  of  its  trains. 

The  defendant  claimed  that  the  mother  of  the  plaintiff  was  guilty  of 
negligence  in  permitting  the  child  to  be  at  large,  and  that  as  the  child 
was  but  five  years  of  age,  and  non  sui  juris,  this  negligence  of  the 
mother  was  imputable  to  the  child,  and  she  could  not,  therefore,  recover. 
To  rebut  this  claim  of  negligence,  the  plaintiff  proved  that  the  mother 
was  unable  to  hire  any  servant  or  person  to  aid  her  in  looking  after 
the  child,  and  hence  it  was  claimed  that  as  negligence  is  to  be  proved 
or  disproved  from  all  the  surrounding  circumstances,  this  evidence  of 
inability  was  proper. 

We  are  not  prepared  to  sustain  the  correctness  of  the  ruling  which 
admitted  this  evidence,  but  it  was  addressed  to  the  point  of  showing 
that  the  mother  was  not,  under  the  circumstances,  guilty  of  negligence, 
and  such  fact  is  entirely  immaterial  if  the  child  herself  was  guilty  of  noue. 

Ihl  v.  Railroad,  47  N.  Y.  317; 7  Am.  Eep.  450.  No  facts  were 
proved  which  showed  any  negligence  on  the  part  of  the  plaintiff.  She 
was  on  a  public  street,  and  about  to  cross  it,  and  waited  for  one  train  to 
pass  the  crosswalk  on  which  she  was.  The  street  was  a  crowded  one,  and 
she  naturally  desired  to  get  across  it  as  soon  as  she  reasonably  could, 
and  thus  get  out  of  danger  from  the  carts,  wagons  and  other  vehiclesin 
such  street.  As  the  car  reaches  her  crosswalk  she  steps  from  one  stone 
to  the  other,  and  passes  to  the  rear  for  the  purpose  of  crossing,  and  is 
struck  by  the  other  dummy  before  she  even  got  upon  the  track.  In  all 
this  she  acted  as  any  one  might  who  was  taking  ordinary  care,  and  who 
was  desirous  of  getting  across  a  crowded  street  over  a  somewhat  dan- 
gerous crossing,  as  soon  as  conveniently  it  could  be  done. 

The  greatest  difficulty  in  the  plaintiff's  case  lies  in  the  charge  of  the 
learned  judge.  He  said  to  the  jury  that  if  they  found  defendant 
"  omitted  precautions  which  they  should  have  adopted  in  order  to  pre- 
vent injury  to  people  on  this  highway,  then  they  are  responsible." 
Again  he  said  that  "  it  is  for  you  to  say  under  the  circumstances  whether 
or  not  the  defendants  should  have  aaopted  other  precautions  at  this 
place  than  those  which  they  did  observe." 

If  the  court  by  this  charge  submitted  the  question  to  the  jury  to  say 
in  a  general  way  what  precautions  should  have  been  adopted  oy  defend- 
ant to  prevent  injury  to  the  people  on  the  street,  it  undoubtedly  was 
error,  under  such  a  charge  tie  jury  might  find  a  flagman  was  a  proper 
precaution,  or  gates,  or  that  a  man  should  run  in  front  of  the  cars,  or 
any  thing  else  which  should  commend  itself  to  the  judgment  of  a  jury. 
Such  has  been  held  not  to  be  the  measure  of  liability  of  a  corporation 
in  the  situation  of  defendant.  Beisiegd  v.  Railroad,  40  IN .  T.  9 ; 
Dyer  v.  Railroad,  71  id.  228;  Houghkirk  v.  Raibroad,  92  id.  219; 
44  Am.  Eep.  370. 

We  think,  however,  that  such  is  not  the  fair  import  of  the  charge, 
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taken  as  a  whole.  The  judge  commenced  his  charge  upon  this  subject 
by  saying  that  the  defendant  had  a  right  to  operate  its  railroad  over 
the  street  in  question.  The  context  shows  he  meant  by  this  nothing 
more  than  the  defendant  had  a  right  to  run  its  cars  over  the  streets, 
for  he  continues  by  saying  that  while  a  pedestrian  or  person  in  a 
vehicle  can  avoid  the  railroad,  the  engines  and  cars  on  the  contrary  are 
confined  to  the  tracks;  they  must  run  upon  that,  and  they  cannot  turn 
to  the  right  or  to  the  left.  Still  on  the  same  subject  the  judge  continues 
and  states  that  the  railroad  company  while  bound  to  operate  its  road  so 
as  not  to  injure  anvbody,  yet  it  was  only  bound  to  exercise  ordinary 
care,  and  if  careful,  and  still  an  accident  happened,  the  defendant  would 
not  be  liable.  Then  he  adds  the  part  objected  to,  that  if  on  the  contrary 
you  find  they  omitted  precautions  which  they  should  have  adopted  in 
order  to  prevent  injury  to  people  upon  this  highway,  then  they  are 
responsible. 

The  duty  of  the  company  as  laid  down  by  the  judge  in  this  sentence 
seems  clearly  to  be  confined  to  the  "  operation  of  its  railroad,"  and  we 
have  seen  that  in  using  such  expression,  the  judge  meaut  only  to  say 
that  in  running  its  cars,  or  in  their  management,  the  defendant  need 
only  use  ordinary  care,  but  if,  that  in  thus  running  or  managing  its 
cars,  it  omitted  precautions  which  in  the  use  of  ordinary  care  it  should 
have  adopted  in  order  to  prevent  this  injury,  then  it  was  liable. 

The  other  portion  of  the  charge  relates  to  the  failure  to  sound  the 
whistle  or  ring  the  bell.  The  charge  was  explicit  that  there  was  no 
statutory  duty  to  do  either,  but  it  left  it  for  the  jury  to  say  whether, 
under  all  the  circumstances,  they  should  have  adopted  some  other  pre- 
cautions than  those  they  observed  regarding  the  running  of  the  train. 
We  put  the  last  condition  in  for  the  reason  already  given,  that  the 
judge  used  the  expression  "operate  their  railroad,"  as  meaning  under 
the  circumstances,  run  their  cars ;  and  with  reference  to  this  portion  of 
the  charge,  it  is  still  more  apparent  that  we  are  right  in  such  interpre- 
tation, for  after  using  that  expression  the  judge  continues  with  lan- 
guage as  to  the  propriety,  or  the  reverse,  of  sounding  a  whistle  or  ring- 
ing a  bell  in  such  a  thoroughfare,  which  only  applies  to  the  manner  of 
running  the  cars,  and  not  in  the  least  to  the  necessity  of  a  flagman,  or 
gates,  or  any  thing  of  that  nature.  And  it  is  thus  perfectly  apparent 
that  the  question  submitted  in  reality  to  the  jury  was  as  to  the  lack  of 
any  precautions  which  ordinary  prudence  would  dictate  regarding  the 
running  of  the  cars  or  trains  01  the  defendant. 

If  this  interpretation  of  the  meaning  of  the  charge  be  the  true  one, 
the  exception  tails.  If  there  be  a  doubt  as  to  the  meaning  thereof  in 
that  particular,  we  think  that,  considering  the  language  used,  the  whole 
spirit  of  the  charge,  and  the  context,  that  the  aefendant  should  have 
not  alone  excepted  generally,  but  should  have  gone  far  enough  to  call 
the  attention  of  the  court  to  the  real  error  complained  of,  viz.,  that 
possibly  the  language  might  be  construed  too  broadly,  and  as  meaning 
that  the  precautions  to  be  observed  related  to. the  whole  general  man- 
ner of  conducting  the  business  of  the  railroad,  and  might  be  thought 
to  include  the  absence  of  a  flagman,  or  of  gates  at  the  crossing,  even 
though  in  the  actual  running  of  the  train  there  was  no  negligence. 
Vol.  IX.*- 101 
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In  this  case  we  do  not  mean  to  go  one  step  beyond  the  well-settled 
principles  which  have  been  adopted  and  frequently  announced  by  this 
court.  We  simply  say  that  the  fair  import  of  the  charge,  taken  as  a 
whole,  is  in  accordance  with  such  principles. 

The  defendant  excepted  to  the  refusal  of  the  judge  to  charge  that 
the  ordinance  put  in  evidence  related  to  railroads  operated  with  horse 
power,  and  not  to  those  operated  with  steam  power. 

We  think  there  was  no  error  in  such  refusal.  The  other  sections  of 
such  ordinance  showed  remedies  applicable  to  railroads  operated  by 
horse  power,  but  they  do  not  control  the  express  language  of  the  sec- 
tion in  question,  which  is  broad  enough  to  cover  the  case  of  a  railroad 
operated  by  steam.  In  addition  to  that,  the  place  for  stopping  cars, 
as  provided  in  the  ordinance,  would  commend  itself  to  the  good  sense 
aija  judgment  of  every  one ;  and  even,  if  there  were  no  such  ordinance, 
the  failure  of  defendant  to  operate  its  train  in  accordance  with  soch  a 
principle  might  fairly  be  submitted  to  a  jury  upon  the  question  of  its 
negligence  in  the  management  and  operation  of  its  trains. 

The  judgment  should  be  affirmed. 

All  concur,  except  Rapallo  and  Earl,  JJ.,  not  voting. 

Judgment  affirmed. 

Weeks,  AppFt,  v.  Cornwell,  JResp't. 

February  1,  1887. 

Will — Construction  op  Disputed  Provisions. 

In  the  construction  of  wills,  as  in  the  determination  of  questions  of  fact,  it  is. 
not  to  be  expected  that  absolute  certainty  can  always  be  attained.  Upon  questions 
of  fact  it  is  sufficient  that  there  is  a  balance  of  evidence  or  probabilities  in  favor  of 
one  side  or  the  other  of  the  dispute,  and  upon  such  balance  courts  wiU  rely  in 
determining  the  weightiest  issues.  So,  in  the  construction  of  written  instru- 
ments, courts  will  scrutinize  the  language  used,  and,  however  confused,  uncer- 
tain and  involved  it  may  be,  will  give  it  that  construction  which  has  in  its  favor 
the  balance  of  reasons  and  probabilities,  and  will  act  upon  that. 

Courts  will,  if  possible,  so  construe  any  disputed  provision  in  a  will  as  to 
uphold  it,  and  make  it  valid,  and  thus  enforce  the  maxim,  ut  res  magU  valeat, 
quam  pereat. 

Appeal  from  an  order  of  the  general  term,  first  department, 
entered  herein  May  4,  1886,  denying  a  motion  on  behalf  of  the  plain- 
tiffs and  certain  defendants  for  a  new  trial  in  an  action  for  partition, 
where  interlocutory  judgment  for  partition  was  affirmed,  on  a  case  and 
exceptions,  pursuant  to  section  1001  of  the  Code  of  Civil  Procedure. 

Jacob  Weeks  died  in  the  city  of  New  York  on  the  9th  day 
of  September,  1881,  leaving  a  widow,  a  will,  a  large  amount  of  real  and 
personal  property,  and  no  descendants.  His  widow  died  on  the  7th  day 
of  April,  1882,  and  both  he  and  she  were,  at  death,  upwards  of  eighty 
years  old.  In  his  will,  which  was  dated  May  9,  1881,  he  gave  to  his 
wife  absolutely  a  large  amount  of  real  and  personal  property,  and  he 
devised  to  her  during  her  life  four  lots  and  the  buildings  erected  thereon 
situated  upon  Fifth  avenue  in  the  city  of  New  York,  valued  at 
$675,000.  He  devised  several  lots  of  land  to  his  executors  upon  trust  to 
collect  the  rents  thereof  during  the  life  of  his  adopted  son,  Jacob  Weeks 
Cornwell,  and,  after  expending  therefrom  such  amounts  as  they  deemed 
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necessary  to  keep  the  premises  in  good  order  and  repair  and  properly 
insured  against  loss  and  damage  by  fire,  to  pay  the  remainder  of  sncn 
rents,  when  collected,  to  Cornwell  during  his  life ;  and  at  his  death  he 
devised  the  same  lots  with  the  buildings  thereon  to  his  wife,  Virginia 
Cornwell,  and  to  his  children,  Ida  Van  Cott,  Clarissa  Lyon  and  Millard 
Filmore  Cornwell,  share  and  share  alike,  the  issue  of  such  as  may  have 
died  to  take  the  share  to  which  his,  her  or  their  parent  would,  if  living, 
have  been  entitled.  In  sixteen  other  clauses  01  the  will  he  devised 
particular  parcels  of  land  to  his  executors,  upon  similar  trusts  for  other 
beneficiaries.  After  the  death  of  each  life  beneficiary  the  land  men- 
tioned in  each  clause  was  devised  to  the  wife  and  heirs  of  such  benefic- 
iary, share  and  share  alike,  or,  where  there  was  no  wife,  to  the  heirs  or 
issue  of  such  beneficiary  ;  and  several  of  the  clauses  contain  a  provision 
that  the  issue  of  such  life  beneficiaries  as  shall  have  died  shall  take  the 

farent's  share.  He  also  devised  in  fee  a  lot  of  land  to  William  V. 
'arschall,  and  in  the  twenty-second  and  twenty-third  clauses  he  devised 
in  fee  a  lot  of  land  to  each^  Ann  Davey  and  Hugh  Collins,  two  of  his 
servants.  By  the  twenty-seventh  clause  he  authorized  and  directed 
his  executors  to  repair  or  rebuild  the  buildings  upon  any  of  the  lots  of 
land  devised  to  them  in  trust  if  the  buildings  should  be  partially  injured 
or  wholly  destroyed  by  fire  during  the  continuance  of  the  trust,  and  in 
order  to  raise  money  &r  that  purpose  he  empowered  them  to  mortgage 
the  parcel  or  parcels  of  land  upon  which  the  buildings  should  be  situated 
and  charge  the  payment  of  such  mortgage  upon  such  parcels  of  land 
respectively.  By  the  twenty-ninth  clause  he  authorized  and  directed 
his  executors,  in  case  he  should  die  leaving  any  building  or  buildings 
upon  any  of  the  lots  of  ground  devised  in  an  unfinished  state,  or  having 
executed  any  contract  or  contracts  for  the  erection  of  any  building 
thereon,  to  nnish  and  complete  such  building,  and  for  that  purpose  he 
empowered  them  to  mortgage  the  parcel  of  land  upon  which  such 
unfinished  building  might  oe  situated,  or  to  which  sucn  contract  might 
relate,  and  charge  the  payment  of  the  mortgage  upon  such  parcels  of 
land  respectively.  By  the  thirtieth  clause  he  authorized  and  directed 
his  executors,  immediately  upon  proving  his  will,  or  as  soon  thereafter 
as  possible,  to  pay  all  taxes,  assessments,  mortgages  or  incumbrances 
whatsoever  against  his  property  at  the  time  or  his  death,  out  of  his 
personal  estate,  and  if  the  personal  estate  should  be  insufficient  for  that 
purpose,  then  he  directed  that  any  deficiency  that  might  exist  should  be 
paid  out  of  the  income  of  his  entire  estate,  except  the  income  from  the 
property  devised  for  life  to  his  wife. 

By  the  thirty-first  clause  he  authorized  and  directed  his  executors  to 
pay  the  annual  taxes  and  all  assessments  upon  the  property  devised  to 
them  in  trust  out  of  the  income  thereof  respectively,  and  directed  his 
wife  to  pay  the  annual  taxes  and  all  assessments  iipon  the  property 
devised  to  her  for  life.  He  appointed  his  wife,  Jacob  W  eeks  Cornwell, 
Samuel  Weeks,  Jr.,  and  George  Washington  Weeks,  executors  of  his 
will.  The  twenty-fourth  and  twenty-fifth  clauses  of  the  will  are  as 
follows : 

"  Twenty-fawrth.  All  the  rest,  residue  and  remainder  of  my 
estate,  real  and  personal,  that  I  may  own  at  the  time  of  my  death,  and 
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not  hereinbefore  bequeathed  in  fee  or  upon  trust,  I  give,  devise  and 
bequeath  to  my  said  executors  upon  trust,  to  use  the  same  as  in  their 
judgment  they  deem  to  be  for  tne  best  interest  of  my  whole  estate, 
and  in  order  to  raise  money  for  that  purpose,  I  empower  them  to  mort- 
gage the  piece  or  parcel  of  land  being  the  residue  and  remainder  of  my 
estate  and  not  hereinbefore  disposed  of  in  fee  or  upon  trust,  and  after 
paying  and  keeping  paid  all  taxes  and  assessments  upon  said  property 
and  expending  such  amounts  as  they  may  deem  necessary  to  keep  the 
said  premises  in  good  order  and  repair,  and  properly  insured  against 
loss  and  damage  by  fire,  to  divide  and  pav  the  remainder  at  any  time 
within  ten  years  to  each  and  every  of  my  legatees  hereinbefore 
named,  except  Ann  Davey  and  Hugh  Collins,  in  the  proportion  in 
which  his,  ner  or  their  specified  legacies  hereinbefore  named  and 
bequeathed  bear  to  each  other ;  the  heirs  of  such  legatee  as  may  have 
died  to  take  the  share  to  which  said  legatee  would,  if  living,  have  been 
entitled." 

"  Twenty-iifih.  Upon  the  termination  of  the  real  estate  trusts  herein 
contained  where  I  have  not  hereinbefore  disposed  of  the  fee  of  my  real 
estate,  I  do  hereby  give,  devise  and  bequeath  the  fee  of  said  real  estate 
trust  property  to  each  and  every  of  my  legatees  herein  named,  except 
Ann  Davey  and  Hugh  Collins,  to  be  divided  among  such  legatees  in 
the  proportion  in  which  his,  her  or  their  specific  legacies  hereinbefore 
named  and  bequeathed  bear  to  each  other.  The  heirs  of  such  legatees 
as  may  have  died  to  take  the  share  to  which  said  legatee  would,  if 
living,  have  been  entitled ;  meaning  and  intending  by  this  to  regard 
each  of  my  legatees,  except  Ann  Davey  and  Hugh  Collins,  a  legal  neir 
to  my  estate,  limited  to  the  said  trust  property  in  the  proportion 
named." 

The  real  estate  put  in  trust  for  the  seventeen  life  beneficiaries 
was  of  the  value  of  more  than  $1,300,000.  The  testator  owned  at  his 
death  the  same  real  estate  which  he  owned  at  the  date  pf  his  will,  and 
it  is  conceded  that  the  real  estate  referred  to  and  disposed  of  in  the 
twenty-fourth  and  twenty-fifth  clauses  consisted  of  the  four  houses  and 
lots  in  Fifth  avenue  which  were  devised  to  his  wife  for  life. 

This  action  was  commenced  by  certain  of  the  heirs  against  the  lega- 
tees and  devisees  mentioned  in  the  will  and  other  heirs  of  the  testator 
for  the  partition  of  the  four  houses  and  lots,  the  claim  of  the  plaintiffs 
being  that  the  disposition  of  them  made  by  the  will  was  illegal  and 
void,  and  that  they  descended  to  the  testator's  heirs  and  were  to  be 
divided  among  them  as  if  he  had  died  intestate.  The  court  at  special 
term  held  that  under  the  twenty-fifth  clause  the  property  was  legally 
and  effectually  devised,  and  that  the  devisees  in  fee  were  the  seventeen 
persons  mentioned  as  beneficiaries  in  the  seventeen  trusts  created  by 
the  will,  together  with  Parschall,  who  was  a  devisee  of  a  parcel  of  land 
in  fee;  ana  by  its  judgment  it  ordered  that  the  four  houses  and  lots 
should  be  soldi,  and  the  proceeds  thereof  divided,  as  to  the  seventeen 
beneficiaries,  in  proportion  to  the  value  of  the  specific  real  estate  from 
which  they  were  respectively  entitled  to  the  income,  and  as  to  Pare- 
chall  in  proportion  to  the  value  of  the  fee  of  the  land  given  to  him. 
From  the  judgment  of  the  special  term  the  plaintiffs,  and  some  of  the 
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defendants,  who  were  heirs  of  the  testator,  appealed  to  the  general 
term,  and  from  affirmance  there  to  this  court. 

E.  EUery  Anderson,  8.  H.  Thayer,  A.  27.  Stoiber,  F.  K  Smith, 
William  T.  Graff  and  E.  W.  Pvtoev,  for  appellants.  Flamen  B. 
Chandler,  Abner  O.  Thomas,  John  U.  Cojfm,  JUartin  J.  Eeogh  and 
J.  Montgomery  Peters,  for  respondents. 

Eael,  J.  The  appeal  imposes  npon  us  the  difficult  duty  of  constru- 
ing the  twenty-fourth  and  twenty-fifth  clauses  of  this  will.  These 
clauses  were  drawn  with  great  unskillfulness  and  carelessness  and  thus 
their  meaning  is  very  obscure  and  uncertain.  As  they  concern  and 
attempt  to  dispose  of  a  very  large  amount  of  property,  they  must  have 
been  the  subject  of  some  deliberation,  and  the  testator  evidently  had 
some  meaning  which  is  embodied,  however  inaptly,  in  the  language 
used.  What  that  meaning  is,  it  is  for  us  to  ascertain  if  we  can.  If 
it  is  unascertainable,  the  case  is  the  same  as  if  no  attempt  had  been  made 
to  express  any,  and  the  language  used  can  have  no  effect.  If  several 
meanings  may  be  attributed  to  the  language,  each  supported  by  equally 
strong  reasons  and  probabilities,  no  one  of  them  can  be  accepted  as 
that  which  the  testator  meant  to  express.  Important  rights  cannot  be 
based  upon  mere  conjecture. 

But  in  the  construction  of  wills  as  in  the  determination  of  questions 
of  fact,  and  other  questions  of  law,  it  is  not  to  be  expected  that  abso- 
lute certainty  can  always  be  attained.  Upon  questions  of  fact  it  is  suf- 
ficient that  there  is  a  balance  of  evidence  or  probabilities  in  favor  of 
one  side  or  the  other  of  the  dispute,  and  upon  such  balance  courts  will 
rely  in  deciding  the  weightiest  issues. 

So  in  the  construction  of  written  instruments,  courts  will  scrutinize 
the  language  used,  and  however  confused,  uncertain  and  involved  it 
may  be,  will  give  it  that  construction  which  has  in  its  favor  the  balance 
of  reasons  and  probabilities,  and  will  act  upon  that.  The  intent  of  a 
testator  may  sometimes  be  missed,  but  such  is  the  infirmity  of  language 
and  human  judgment  that  such  a  result  is  sometimes  unavoidable, 
as  said  in  1  Jarman  Wills,  643.  "In  the  construction  of  wills, 
the  most  unbounded  indulgence  has  been  shown  to  the  ignorance, 
unskillfulness  and  negligence  of  testators.  No  degree  of  technical 
informality  or  grammatical  or  orthographical  error,  nor  the  most  per- 
plexing confusion  in  the  collection  of  words,  will  deter  the  judicial 
expositor  from  diligently  entering  upon  the  task  of  eliciting  from  the 
contents  of  the  instrument  the  intention  of  its  author,  the  faintest  trace 
of  which  will  be  sought  out  from  every  part  of  the  will,  and  the  whole 
carefully  weighed  together." 

The  testator  did  not  intend  to  die  intestate  as  to  any  of  his  real 
estate,  and  it  is,  therefore,  our  duty,  if  we  can,  to  so  construe  this  will 
as  to  effectuate  that  intention.  And  we  must  also  observe  the  rule 
which  requires  courts,  if  possible,  so  to  construe  any  disputed  provision 
in  j  will  as  to  uphold  it  and  make  it  valid,  and  thus  enforce  the  maxim 
ut  res  magis  valeat  quampereat. 

The  testator  made  such  provision  for  his  heirs  as  he  desired,  and  by 
upholding  these  clauses  in  his  will  as  the  courts  below  have  construed 
them,  we  think  his  intention  will  be  most  nearly  observed. 
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The  only  real  estate  trust  the  testator  attempted  to  create  in  the 
twenty-fourth  clause  is  one  to  mortgage  the  real  estate  therein  men- 
tioned. He  devised  and  bequeathed  all  the  residue  of  his  real  and 
personal  estate  to  his  executors  upon  trust,  to  use  the  same  as  in  their 
judgment  they  deemed  to  be  for  the  best  interest  of  his  whole  estate. 
The  word  "  use  "  is  wholly  inappropriate  to  real  festate.  This  wag  a 
disposition  to  take  effect  at  his  death,  and  he  had  previously  in  his  will 

fiven  to  his  wife  a  life  estate  in  these  houses  and  lots,  and  hence  she, 
uring  her  life,  was  entitled  to  the  rents  and  profits,  and  for  that  reason 
the  testator  could  not  have  intended  that  his  executors  were  to  use  the 
houses  and  lots  by  receiving  the  rents  and  profits  thereof.  In  writing 
that  word  the  draftsman  must  have  had  in  mind  mainly  and  most 

Erominently  the  personal  property.  That  was  to  be  used  for  the 
enefit  of  his  whole  estate,  and  then  it  is  specified  how  the  real  estate 
was  to  be  used,  to- wit,  by  raising  money  upon  it  by  mortgage,  and  that 
was  the  only  use  that  could  be  made  of  it  consistently  with  the  prior 
disposition  of  it  to  his  wife  for  life.  What  the  testator  intended  was 
to  give  to  his  executors  the  right  to  use  his  personal  and  real  estate, 
the  former  in  any  way  for  the  best  interest  of  his  whole  estate,  the 
latter  to  raise  money  by  mortgage  for  the  benefit  of  his  whole  estate} 
and  it  was  the  personal  property  and  the  money  thus  realized  upon  the 
real  estate  which,  after  paying  and  keeping  paid  all  taxes  ana  assess- 
ments upon  the  houses  and  lots  and  expending  such  amounts  as  the 
executors  might  deem  necessary  to  keep  tne  houses  in  repair  and  prop-  t 
erly  insured,  which  at  any  time  within  ten  years  they  were  to  divide 
and  pay  to  each  and  every  of  his  legatees  mentioned.  It  is  clear  that 
the  words  "  to  divide  and  pay  the  remainder  "  have  no  reference  to 
the  real  estate.  The  word  "  pay  "  is  not  properly  used  to  denote  the 
distribution  or  division  of  real  estate.  The  testator  could  not  have 
intended  to  give  his  executors  the  power  to  divide  and  deliver  the 
real  estate  to  the  legatees  at  any  time  within  ten  years,  and  thus  pnt  it 
in  their  power  to  interfere  with  his  wife's  life  estate.  Then,  too,  if 
those  words  relate  to  real  estate,  the  twenty-fifth  clause,  providing  for 
the  final  disposition  of  the  real  estate,  was  unnecessary.  The  twenty- 
fonrth  clause  makes  a  final  disposition  of  the  personal  property,  includ- 
ing the  balance  of  money  realized  by  mortgaging  the  real  estate,  and 
the  twenty-fifth  clause  makes  a  final  disposition  of  the  real  estate. 

Hence  there  was  an  attempt  to  create  two  trusts  by  the  twenty- 
fourth  clause.  One  was  a  trust  to  mortgage  the  real  estate,  and  that 
was  invalid,  because  the  mortgage  was  not  for  the  benefit  of  legatees 
or  for  the  purpose  of  satisfying  any  charge  upon  the  land.  R.  S.  728, 
§  55.  But  even  if  valid,  it  would  have  vested  no  estate  in  the  trustees, 
as  it  is  provided  in  section  56  that  "  a  devise  of  land  to  executors  or 
other  trustees,  to  be  sold  or  mortgaged,  when  the  trustees  are  not  also 
empowered  to  receive  the  rents  and  profits,  shall  vest  no  estate  in  the 
trustees ;  but  the  trust  shall  be  valid  as  a  power,  and  the  land  shall 
descend  to  the  heirs,  or  pass  to  the  devisees  of  the  testator,  subject  to 
the  execution  of  the  power."  Section  58  provides  that  "where  an 
express  trust  shall  be  created  for  any  purpose  not  enumerated  in  the 
preceding  sections,  no  estate  shall  vest  in  the  trustees,  but  the  trust,  if 
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directing  or  authorizing  the  performance  of  any  act  which  may  be 
lawfully  performed  under  a  power,  shall  be  valid  as  a  power  in  trust ;" 
and  section  59  provides  that  "  in  every  case  where  tne  trust  shall  be 
valid  as  a  power,  the  lands  to  which  the  trust  relates  shall  remain  in  or 
descend  to  the  person  otherwise  entitled,  subject  to  the  execution  of  the 
trust  as  a  power."  Hence,  whether  the  trust  attempted  to  be  created 
in  the  twenty-fourth  clause  was  valid  or  invalid,  it  did  not  suspend  the 
power  of  alienation,  nor  prevent  the  vesting  of  the  estate  in  the  devi- 
sees mentionedrin  the  twenty-fifth  clause. 

It  is  not  important  to  determine  whether  the  attempted  trust  can 
have  effect  as  a  power,  becanse  if  it  can,  it  still  in  no  way  interferes  with 
or  affects  the  disposition  of  the  real  estate  made  in  the  twenty-fifth 
clause.  It  may,  nowever,  be  stated  that  the  power  has  not  been  exe- 
cuted, and  no  party  to  this  action  claims  that  it  ought  to  be,  or  that 
it  is  so  definite  in  its  objects  that  it  can  be.  There  was  also  an  attempt 
to  create  a  trust  in  the  personal  property,  as  above  mentioned,  which 
might  last  for  ten  years,  and  which  was  probably  expected  to  terminate 
at  the  death  of  the  widow  within  that  time.  It  is  not  important  to 
determine  whether  that  is  a  valid  trust,  as  it  in  no  way  concerns  the  real 
estate,  and  all  the  parties  to  this  action  have  assumed  it  to  be  invalid. 

There  was  nothing,  therefore,  in  the  twenty-fourth  clause  which  could 
in  any  way  interfere  with  or  defeat  the  full  and  entire  operation  of  the 
twenty-fifth  clause.  That  provides  that  "  upon  the  termination  of  the 
real  estates  trusts  herein  contained,  where  I  have  not  hereinbefore 
disposed  of  the  fee  of  my  real  estate,  I  do  hereby  give,  devise  and 
bequeath  the  fee  of  said  real  estate  tru6t  property "  to  the  legatees 
named. 

It  is  claimed  by  the  appellants  that  the  words  u  real  estates  trusts 
herein  contained  "  have  reference  to  all  the  eighteen  real  estate  trusts 
created  or  mentioned  in  the  will,  and  hence  that  the  real  estate  could 
not  vest  under  that  clause  in  the  devisees  mentioned  until  the  termina- 
tion of  all  those  trusts,  and  that  so  the  clause  is  invalid  for  various 
reasons.  But  we  think  these  words  refer  to  the  real  estate  trust  men- 
tioned in  the  preceding  clause.  It  is  true  that  the  plural  "  trusts  "  is 
used.  That  may  have  been  from  the  inadvertence  of  the  scrivener,  or 
because  he  had  in  mind  the  four  houses  and  lots,  or  the  various  mat- 
ters to  which  the  money  realized  by  mortgage  was  to  be  devoted.  But 
it  is  clear  that  the  trusts  referred  to  related  to  real  estate  of  which  the 
testator  had  not  disposed  of  the  fee,  and  the  real  estate  mentioned  in 
the  preceding  clause  was  the  only  real  estate  of  which  he  had  not  dis- 
posed of  the  fee.  Therefore,  the  words  "  upon  the  termination  of  the 
real  estate  trusts  "  can  have  no  meaning  or  effect  attributed  to  them, 
as  the  trust  attempted  to  be  created  nad  no  term,  no  beginning  or 
end,  and  the  devise  of  the  real  estate  took  effect  at  once  upon 
the  testator's  death  as  a  vested  remainder  subject  to  the  life  estate 
previously  given  to  his  wife. 

The  only  remaining  difficulty  of  a  serious  nature  which  we  encounter 
in  the  construction  of  these  clauses  is  to  determine  who  were  meant 
by  the  "  legatees."  The  devise  was  to  "  each  and  every  of  my  legatees 
herein  named,  except  Ann  Davey  and  Hugh  Collins,  to  be  divided 
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between  such  legatees  in  the  proportion  in  which  his,  her  or  their 
specific  legacies  hereinbefore  named  and  bequeathed  bear  to  each 
other."  Strictly  speaking  there  were  no  legatees  mentioned  in  the 
previous  clauses  of  the  win,  except  his  wife.  She  was  the  only  person 
to  whom  personal  property  was  bequeathed.  All  the  other  benefieiariea 
were  given  either  real  estate  or  the  income  of  real  estate  through  the 
hands  of  trustees.  The  word  "  legatees,"  as  used  here,  cannot,  there- 
fore, have  its  strict  legal  significance  as  one  who  takes  personalty  under 
a  will,  and  it  was  not  intended  that  it  should.  It  was  clearly  meant 
to  include  persons  to  whom  real  estate  or  the  income  of  real  estate  had 
beengiven,  and  this  is  made  evident  from  the  fact  that  Ann  Davey 
and  Hugh  Collins,  who  were  devisees  of  real  estate,  were  excluded 
from  the  persons  who  were  called  legatees.  The  inference  is  that,  but 
for  the  exception,  the  testator  supposed  they  would  be  included  in 
the  term  "legatees."  It  is  not  believed  that  he  intended  to  embrace 
his  wife  among  those  whom  he  called  "legatees."  He  was  a  very  old 
man  at  the  time  of  his  death,  past  eighty  years,  and  when  he  made  his 
will  could  not  have  expected  to  live  long,  or  that  his  aged  wife,  also 
past  eighty,  would  long  survive  him.  He  had  given  to  ner  real  estate 
in  fee  valued  at  over  $200,000,  besides  a  large  amount  of  personal 
property,  and  the  income  and  profits  of  the  four  houses  on  Fifth 
avenue.  He  had  made  liberal  provisions  for  several  of  her  relatives, 
and  it  is  not  probable,  if  he  intended  to  make  further  provision  for 
her,  that  he  would  have  included  her  with  others  under  the  general 
designation  of  "legatees."  The  legatees  mentioned  in  the  twenty- 
fifth  clause  are  clearly  the  same  persons  intended  to  be  described  by  the 
term  "  legatees"  in  the  twenty-fourth  clause,  and  there  it  is  quite  clear 
that  the  wife  was  not  intended  as  one  of  the  legatees,  because  the  dis- 
tribution and  payment  there  directed  to  be  made  might  be  postponed 
ten  years,  and  was  probably  intended  to  be  postponed  until  after  her 
death. 

There  is  also  a  reasonable  probability  that  he  did  not  intend  to 
embrace  among  the  legatees  the  devisees  who  took  the  real  estate  in 
remainder  after  the  termination  of  the  seventeen  trusts.  In  several 
of  the  clauses  the  wives  of  the  beneficiaries  are  named  as  devisees  in 
remainder ;  in  several  the  devisees  are  the  issue  of  the  heirs  of  the 
beneficiaries,  and  in  several  it  is  provided  that  the  issue  of  any  one  of 
the  deceased  heirs  of  a  remainderman  shall  take  the  share  the  parent 
would  have  taken  if  living. 

It  is  not  reasonable  to  suppose  that  the  testator  meant  to  include 
among  the  legatees  only  the  wives  and  issue  of  life  beneficiaries  spec- 
ially named,  and  not  all  the  remaindermen  specially  designated,  although 
not  specially  named,  including  the  unborn  issue  and  heirs  of  life  bene- 
ficiaries. If  the  word  "  legatees  "  is  to  have  the  broad  signification 
claimed,  then  it  would  be  impossible  during  the  life  of  any  beneficiary 
to  ascertain  who  the  legatees  are,  and,  therefore,  impossible  to  uphold 
the  devise  in  the  twenty-fifth  clause.  If  such  a  presumption  would 
not  render  the  clause  invalid  for  any  other  reason  it  would  render  it  60 
impractical  and  indefinite  that  the  land  could  not  be  divided  and  dis- 
tributed under  it. 
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It  is  clear  that  the  word  "  legatees,"  used  in  the  twenty-fourth  clause, 
was  not  intended  to  embrace  the  unborn  issue  or  heirs  01  any  life  bene- 
ficiary, because  the  distribution  and  payment  there  directed  was  to  be 
made  at  any  time  within  ten  years  after  the  death  of  the  testator,  and 
as  the  same  word  in  the  twenty-fifth  clause  is  to  have  the  same  mean- 
ing, it  cannot  be  held  to  embrace  the  unborn  heirs  of  a  life  beneficiary, 
and  as  before  said,  unless  it  can  be  held  to  embrace  all  of  the  remain- 
dermen, it  can  embrace  none  of  them.  This  scheme  of  division  and 
distribution,  attributed  to  the  testator  by  the  appellants,  is  so  extra- 
ordinary, impractical  and  embarrassing  that  it  should  not  be  taken  to 
embody  the  testator's  intentioD. 

Who  then  was  meant  by  the  word  "  legatees  ?"  We  think  that  it  is 
reasonably  probable  that  the  testator  meant  the  life  beneficiaries  and 
Parschall.  The  fact  that  he  excepts  Hugh  Collins  and  Ann  Davey, 
who  are  devisees  in  fee,  shows  that  Parschall,  who  was  a  devisee  in 
fee,  was  meant  to  be  included  among  the  legatees.  The  value  of  the 
real  estate  devised  to  him  is  but  $1,800,  and  his  proportion  thereof 
will  be  quite  small.  The  life  beneficiaries  were  prominently  in  the 
testator's  mind,  and  from  their  relationship  to  him  or  to  his  wife  were 
the  conspicuous  objects  of  his  bounty.  They  were  selected  as  heads 
of  families  for  whom  he  meant  to  provide,  giving  them  the  income  of 
the  property  during  life,  and  then  giving  the  property  in  which  they 
had  a  life  interest  to  their  widows,  issue  and  heirs.  As  the  property 
was  thus  disposed  of  after  their  use  for  it  would  be  terminated  by 
death,  he  evidently  regarded  it  as  if  they  were  the  real  and  only  objects 
of  his  benefaction,  and  the  provision  lor  the  remaindermen  was  on 
their  account.  This  conclusion  is  fortified  by  a  consideration  of  the 
last  two  paragraphs  of  the  twenty-fifth  clause.  Did  he  mean  by  "  the 
heirs  of  such  legatees  as  may  have  died"  the  heirs  of  a  remote  remain- 
derman who  might  be  wholly  unknown  to  him  ? 

He  clearly  meant  the  heirs  of  a  legatee  known  to  him  and  then  in 
his  mind.  When  he  said  he  meant  to  regard  each  of  his  legatees  "  as 
a  legal  heir  "  of  the  real  estate  mentioned,  he  probably  had  in  mind 
some  definite  persons  well  known  whom  he  meant  to  bring  into  the 
intimate  relation  with  him  and  his  estate  of  heirship. 

We  think  these  are  reasonable  views  to  take  of  the  testator's  scheme, 
and  they  will  render  the  twenty-fifth  clause  practical  and  valid,  and  we 
are,  therefore,  not  without  some  hesitation  and  difficulty,  brought  to 
the  conclusion  that  the  court  below  was  right  in  holding  that  the  eigh- 
teen persons  named,  to- wit,  the  seventeen  life  beneficiaries  and  Par- 
schall, were  the  sole  devisees  under  the  twenty-fifth  clause  of  the  will. 

The  next  difficulty  to  be  encountered  pertains  to  the  method  or  basis 
for  the  division  of  the  real  estate  between  these  devisees.  It  was  to  be 
divided  in  "  the  proportion  in  which  his,  her  or  their  specific  legacies 
hereinbefore  named  or  bequeathed  bear  to  each  other."  The  words 
"  specific  legacies  "  have  reference  evidently  to  the  specific  real  estate 

;rovided  for  each  of  the  beneficiaries  and  their  wives,  heirs  and  issue, 
'hat  is  in  each  case  specific.     There  is  no  difficulty  in  ascertaining 
what  proportion  each  share  of  the  real  estate  bears  to  all  the  real  estate 
devised.     The  real  estate  provided  for  each  beneficiary  and  after  him 
Vol.  IX.— 102 
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for  his  family,  is  spoken  of  as  his,  and  it  is  on  the  basis  of  the  value 
of  that  real  estate  that  his  proportion  of  this  real  estate  is  to  be  ascer- 
tained, and  that  is  the  way  in  which  it  is  directed  to  be  divided  by  the 
{'udgment  of  the  court  below.  And  in  that  we  concur.  Any  other 
>asis  for  a  division  would  be  impractical  aud  should  not,  therefore,  be 
adopted. 

It  must  be  conceded  that  much  may  be  said  against  any  construction 
which  the  court  could  give  to  the  twenty-fifth  clause ;  but  on  the  whole 
we  think  that  the  construction  we  have  thus  given  has  the  most  reasons 
to  sustain  it,  and  probably  accords  with  the  intention  of  the  testator. 

We  have,  therefore,  concluded  that  the  order  appealed  from  is  right 
and  should  be  affirmed,  without  costs  to  any  of  the  parties. 

All  concur,  except  Andrews,  J.,  not  voting. 

Order  affirmed. 


NEW  JERSEY  COURT  OF  CHANCERY. 


LOW    V.   WORTMAN. 

Fraudulent  Conveyance— Secret  Reservation  to  Grantor. 

A  conveyance  absolute  upon  its  face,  made  by  a  debtor,  of  all  his  property, 
with  a  secret  reservation  of  enjoyment  and  support  of  the  grantor  during  his 
life-time,  will  be  deemed  fraudulent  as  to  the  grantor's  creditors. 

Suit  Pending. 

The  conveyance  by  a  debtor  of  his  whole  estate  during  the  pendency  of  a  suit 
against  him  may  be  regarded  as  a  badge  of  fraud. 

Consideration  —  Outlawed  Claim  for  Services. 

Where  the  larger  part  of  the  consideration  for  a  conveyance  by  a  father  to  his 
children  was  a  claim  for  services  rendered  by  the  children  to  their  father,  but 
which  claim  had  long  since  outlawed,  the  conveyance  wUl  be  regarded  as  fraud- 
ulent as  to  the  grantor's  creditors. 

On  bill  for  relief. 

John  A.  Freeh  and  R.  V,  Zindabury,  for  complainant.  A.  A. 
Clark,  for  defendants. 

Bird,  V.  C.  This  suit  was  instituted  to  enforce  a  judgment  at  law 
against  the  real  estate  of  John  V.  Wortman,  the  debtor,  which  real 
estate  he  had  conveyed  to  his  two  children,  Isaac  and  Mary.  Prior  to 
the  conveyance  the  complainant  had  recovered  a  judgment  for  $427.26, 
against  the  defendant,  J.  V.  W.,  for  malicious  prosecution.  An  appeal 
was  taken  from  such  judgment  to  the  supreme  court,  and  during  the 
pendency  of  such  appeal,  on  the  15th  of  October,  1885,  J.  V.  W. 
conveyed  all  his  real  and  personal  estate  to  his  said  two  children.  After- 
ward, and  at  the  next  term  of  the  supreme  court,  the  said  judgment 
was  set  aside.  Another  suit  was  begun,  and  the  judgment  which  the 
complainant  now  seeks  to  satisfy  was  recovered. 

The  complainant  alleges  that  the  said  conveyance  was  fraudulent  as 
to  his  judgment.     The  defendants,  by  their  answer,  and  by  their  evi- 
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deuce  as  witnesses,  declare  the  contrary,  and  insist  that  there  was  not 
only  a  good  and  valuable  consideration  for  said  conveyance,  but  that  it 
was  also  bona  fide. 

They  state  what  the  "consideration  was.  As  to  Mary,  they  say  that 
when  she  arrived  at  the  age  of  twenty-one  she  insisted  upon  compensa- 
tion for  her  services,  and  that  her  father  gave  her  the  profits  of  the 
milk,  butter,  eggs  and  poultry,  and  all  that  she  could  earn  by  sewing 
over  and  above  what  was  necessary  to  supply  the  family  with  groceries ; 
that  she  proceeded  under  this  arrangement,  for  about  nine  years,  and 
earned  about  $800 ;  $569  of  which  she  loaned  to  her  father  and  took 
his  note  therefor. 

Tliis  was  about  the  year  1860.  At  the  expiration  of  nine  years  there 
was  a  change  made  in  the  contract,  when  Mary  agreed  to  worjc  for  $1 
per  week,  and  did  so  for  about  two  years.  It  appears  that  during  these 
two  years  she  exacted  no  money  from  her  father,  nor  did  she  have  anv 
accounting  with  him.  At  about  the  end  of  the  said  two  years  the  vnie 
of  J.  V.  W.  was  taken  sick,  and  was  more  or  less  an  invalid,  and  a  con- 
siderable portion  of  the  time,  for  about  nine  years,  almost  helpless. 

From  the  time  the  wife  and  mother  was  so  taken  sick,  it  is  claimed 
that  Mary  was  to  have  $2  per  week.  No  other  agreement  was  made 
between  the  father  and  the  daughter,  and  no  payments  were  ever  made 
thereon,  nor  was  there  ever  any  accounting,  although  Mary  continued 
to  work  for  her  father  for  twenty-three  years  thereafter.  With  the 
interest  Mary  makes  her  claim  $4,096.  Sne  knew  of  the  existence  of 
the  judgment  against  her  father,  and  although  she  believed  it  would  be 
set  aside,  yet,  if  it  was  not,  she  said  they  expected  to  have  it  to  my. 

When  Isaac  became  of  age,  according  to  the  testimony  of  the  defend- 
ants, he  agreed  to  work  for  his  father  for  $7  a  month,  and  continued 
to  work  for  him  at  that  rate  for  two  years,  when  his  father  agreed  to  give 
him  $150  a  year,  at  which  price  he  continued  in  his  father's  emplov 
for  nine  years,  or  until  the  time  of  his  marriage.  He  claims  for  all 
such  services  $1,518  of  principal.  He  never  demanded  nor  did  his 
father  ever  pay  to  him  any  thing  for  these  services,  nor  was  there  ever 
any  accounting  between  them.  Neither  in  his  case  nor  in  Mary's  was 
there  any  account  kept  against  the  father.  Nor  did  the  father  keep  anv 
account.  Matters  so  remained  for  at  least  twenty-three  years,  with 
Isaac  and  his  father  as  they  had  with  Mary,  and  until  after  the  judg- 
ment in  the  first  suit  against  the  father,  when  Isaac  claimed  the  $1,518, 
and  interest  for  the  twenty-three  years,  in  all  $3,612.84. 

In  addition  to  this  claim  for  services,  Isaac  has  certain  promissory 
notes,  amounting  to  $741,  for  moneys  loaned,  from  time  to  time,  to  his 
father.  Some  of  these  amounts  had  been  loaned  for  more  than  twenty 
years,  and  for  some,  J  not  all,  new  notes  had  been  given.  The  whole 
claim  of  Isaac  is  —  for  services,  $3,612.84;  for  money  loaned,  $741  — 
$4,353.84. 

The  farm  contained  one  hundred  and  four  acres.  The  price  agreed 
upon  was  $60  per  acre,  in  all  $6,240.  This  price  was  paid  by  Mary 
surrendering  her  note  for  $569,  making  the  whole  amount  due  thereon 
$600,  and  by  giving  a  receipt  on  account  of  the  amount  due  for  ser- 
vices for  $2,520,  and  by  Isaac  surrendering  his  notes  amounting  t0 
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$900,  and  giving  a  receipt  on  account  of  the  amount  dne  for  services 
for  $3,120. 
It  will,  therefore,  be  seen  that 

Mary's  claim  was $4,096  00 

Isaac's  claim  was 4,353  84 

$8,449  84 
While  the  sum  allowed  for  the  farm  was 6,240  00 

$2,209  84 


This  balance  was  further  reduced  by  a  credit  of  $100  by  Mary  upon 
an  assignment,  by  the  father,  of  his  cows  and  poultry  to  her,  ana  of 
$175  by  Isaac,  upon  an  assignment  of  his  undivided  one-half  interest  in 
two  horses,  to  Isaac.  The  defendants  insist  that  in  addition  to  this 
credit  of  $100  by  Mary,  and  of  $175  bv  Isaac,  they  agreed  with  their 
father  to  provide  for  him  during  his  life,  and  upon  his  decease  to  pay 
his  doctor  bills,  funeral  expenses,  and  erect  a  suitable  monument  to  nis 
memory. 

The  testimony  of  the  defendant  Isaac  shows  that  he  left  at  least 
three  years  out  of  his  calculation  for  services  at  $150  a  year.  This  he 
had  not  discovered  until  his  attention  was  called  to  it,  by*  wav  of  a  cross- 
examination.  So  that,  if  entitled  to  any  thing,  he  was  entitled  to  $450 
more  than  he  estimated  with  interest.  His  testimony  also  shows  that 
while  he  was  workiog  for  his  father  at  the  wages  specified  he  was 
engaged  in  other  pursuits,  on  his  own  account,  and  accumulated  about 
$800.  Isaac  married  in  1866,  and  theu  rented  the  farm  of  his  father. 
In  order  to  accommodate  both  families,  the  father  built  a  house  for  him- 
self, allowing  Isaac  to  live  in  the  old  one.  Isaac  continued  to  farm  this 
land  until  1877,  paying  about  one-half  the  produce  of  the  farm  to  his 
father,  sometimes  giving  the  grain,  and  sometimes  the  money.  During 
the  time  he  was  so  farming,  he  had  stock  in  partnership  with  his  father, 
but  the  father  says  they  never  kept  any  account  respecting  it  During 
all  of  this  same  period,  Isaac  was  the  owner  of  about  twenty-six  acres  of 
land  adjoining  the  farm,  which  he  cultivated  at  the  same  time  with  the 
farm.  Isaac  continued  on  the  farm  until  1877,  when,  on  account  of  ill 
health,  he  purchased  a  lot  in  Somerville  and  built  a  dwelling-house 
thereon,  and  took  possession  of  it.  He  borrowed  $2,300,  and  secured 
it  by  mortgage  on  this  lot. 

According  to  the  testimony  of  defendants,  Mary  worked  for  her 
parents  for  eight  or  nine  years  for  the  butter,  etc.,  as  above  stated,  then 
for  two  years  at  $1  per  week,  and  afterward  till  the  date  of  deed  at 
$2.  This  increase  from  $1  to  $2  per  week  was  on  account  of  the  sick- 
ness of  her  mother.  The  mother  died  in  1873,  when  all  that  additional 
care  and  labor  was  removed,  but  there  was  no  change  in  the  compensa- 
tion to  be  allowed  Mary,  nor  is  there  any  evidence  that  the  subject  was 
ever  spoken  of. 

An  aunt  of  Mary  swore  that  she  and  Mary  often  talked  upon  the  sub- 
ject, and  that  she  always  understood  from  Mary  that  her  father  was 
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paying  her  $1.  This  witness  appeared  to  be  entirely  worthy  of  credit. 
She  was  a  frequent  visitor  at  Mr.  Wortman' s  prior  to  1880.  Mary 
denies  this ;  or  at  least,  that  is  the  effect  of  her  testimony ;  but  to 
remove  the  effect  of  it,  in  case  it  should  be  regarded  as  true,  said  that 
her  aunt  often  told  her  that  $1  per  week  was  not  enough,  but  that  she 
must  not  tell  her  father  that  she  said  so,  and  adds  that  when  her  father 
promised  her  $2  per  week,  he  told  her  not  to  mention  it.  The  wife  of 
complainant  says  that  Mary  told  her,  in  1883,  that  she  was  getting  $1  a 
week.     This,  too,  Mary  denies. 

The  father  says  that  he  did  not  settle  with  his  children  on  account  of 
these  services,  because  he  had  nothing  to  pay  them  with.  Isaac  says 
that  he  never  insisted  upon  a  settlement,  because  he  knew  if  he  did, 
Mary  would  also,  and  that  his  father  could  not  pay  them. 

Not  long  before  the  execution  of  this  conveyance  but  while  a  settle- 
ment was  in  contemplation  between  Mary  and  her  father,  they  called 
upon  Isaac,  and  together  the  three  consulted  counsel.  Mr.  Wortman, 
the  father,  says  that  they  talked  of  his  making  a  will,  but  that  they 
couldn't  manage  it  in  that  way ;  Mary  corroborates  her  father  in  this. 
Why  it  could  not  be  managed  does  not  satisfactorily  appear.  The  father, 
it  is  true,  says  that  he  wanted  the  matters  settled  between  Isaac  and 
Mary  in  his  life-time.  But  there  was  nothing  between  Isaac  and  Mary. 
There  is  no  evidence  that  they  had  any  dealings.  Up  to  that  time  all  of 
the  transactions  had  been  between  the  father  and  Isaac  on  the  one  hand, 
and  Mary  on  the  other.  Every  one  will  perceive  that  the  father  could 
have  executed  a  note  or  bond,  or  any  other  instrument,  to  his  children, 
as  proof  of  his  indebtedness,  and  then  executed  a  last  will  and  testament. 
There  seems  to  have  been  no  trouble,  as  between  themselves,  in  ascer- 
taining the  amount  due  from  the  father  to  each  of  the  children  when 
they  come  to  execute  the  deed. 

Mary  says  that  when  she  would  talk  to  her  father  about  settling,  he 
would  tell  her  that  he  intended  to  do  right  by  her,  and  that  he  would 
treat  them  both  equally.  It  is  admitted  by  all  of  the  defendants  that, 
while  the  negotiations  for  this  conveyance  were  in  progress,  the  judg- 
ment in  favor  of  the  defendant — the  one  afterward  reversed  —  was 
the  subject  of  conversation.  They  say  that  they  expected  that  that 
judgment  would  be  set  aside.  But  Mary  says  that  if  it  was  not  set 
aside,  then  it  was  understood  they  would  have  it  to  pay. 

The  deed  of  conveyance  was  executed  and  delivered.  Mary  and  her 
father  remained  in  the  dwelling  on  the  farm,  and  Isaac  took  charge  of 
the  farm,  continuing,  However,  to  live  in  his  dwelling-house  in  the  vil- 
lage. The  father  says  that  he  continued  to  be  provided  with  every 
want  afterward  as  before  the  conveyance. 

The  case  then,  as  made  by  the  defendants,  stands  thus :  When  Mary 
arrived  at  age  she  demanded  compensation  for  her  services  if  she 
remained  at  noine  with  her  parents.  A  satisfactory  arrangement  was 
entered  into  respecting  the  profits  of  butter,  etc.,  as  stated  above, 
which  lasted  for  eight  or  nine  years,  but  precisely  how  long  has  not 
been  established.  At  the  end  oi  this  period  —  both  the  father  and 
brother  being  dissatisfied  with  Mary's  accumulations  —  she  agreed  to 
work  for  her  parents  at  $1  per  week.    Just  when  this  period  of  ser- 
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vice  began  has  not  been  established ;  nor  has  it  been  shown  when  it 
ended,  except  that  it  continued  until  her  mother  was  taken  sick,  which 
they  say  was  about  the  time  that  Mary  had  worked  two  years.  When 
the*  mother  was  taken  sick  she  insisted  on  an  increase  of  wages,  and  her 
father  promised  her  $2  per  week ;  bat  when  this  period  began  is  very 
uncertain.  It  has  not  been  established;  No  data  whatsoever  is  pre- 
sented. The  witness  says  the  butter  and  egg  period  continued  about 
eight  or  nine  years,  the  $1  per  week  period  about  two  years,  and  that 
the  $2  period  began  about  the  time  the  mother  was  taken  sick.  Neither 
party  made  any  memoranda  or  kept  any  accounts  of  these  agreements. 

Both  Isaac  and  Mary  loaned  their  father  money  at  various  times-  — 
Isaac  sometimes  not  more  than  $20  —  yet,  in  every  instance,  a  promis- 
sory note  was  exacted  of  the  father ;  and,  although  the  father  says  these 
notes  were  sometimes  allowed  to  become  outlawed,  I  understand  Isaac 
to  say  that  he  was  always  careful  to  have  them  renewed.  Therefore, 
in  money  transactions,  the  amounts  loaned,  and  the  time  of  the  loan, 
were  preserved  with  absolute  certainty,  while  the  sums  which  they 
claim  was  earned  by  many  years  of  service,  and  which  more  than  quaa- 
rupled  the  amount  loaned,  were  left  to  the  shifting  or  uncertain  recol- 
lections of  those  who  might  chance  to  survive  more  than  the  ordinary 
Eeriod  allotted  to  a  generation  of  men.  Isaac  not  only  took  notes  of 
is  father  for  money  loaned,  and  had  them  renewed,  but  while  renting 
the  farm  for  eleven  years  —  after  the  alleged  eleven  years  of  service  — 
he  frequently  sold  his  father's  share  of  the  grain,  and  received  the 
money  therefor ;  the  money  so  received  he  always  paid  to  his  father. 
There  is  no  intimation  that  ne  ever  claimed  the  right  to  apply  it  to  the 
account  for  services  rendered  so  long  before. 

It  next  appears  that  the  complainant  in  this  suit  obtained  a  judg- 
ment at  law  against  the  father  for  $427,  from  which  an  appeal  was 
taken.  The  children  were  well  informed  of  the  pendency  of  this  liti- 
gation. It  was  the  subject  of  conversation  at  the  time  of  the  convey- 
ance now  in  question.  The  defendants  say  they  expected  that  it  would 
be  set  aside.  But  Mary  also  says  that,  if  not  set  aside,  they  expected 
to  pay  it.  This  shows  a  promise,  express  or  implied,  on  the  part  of  the 
children  to  the  father  to  pay  this  judgment,  if  not  set  aside ;  conse- 
quently that  much  more  must  have  entered  into  the  consideration  for 
the  farm. 

The  father  at  first  talked  of  making  a  will ;  but  that  could  not  be 
done  satisfactorily.  He  then  executed  a  deed  ot  conveyance  for  all  of 
his  real  estate  to  his  children,  and  transferred  to  them  all  of  his  per- 
sonal property.  The  defendants  say  that  the  real  estate  was  conveyed 
without  any  condition,  express  or  implied,  but  that  the  chattels  were 
transferred  on  condition  that  the  children  would  take  care  of  the  father 
during  his  life-time,  pay  his  doctor's  bill,  bury  him,  and  erect  a  monu- 
ment to  his  memory.  There  was  no  writing  taken  at  the  time,  or 
since,  to  show  the  exact  nature  of  this  obligation.  The  father  was  left 
in  absolute  insecurity.  He  had  nothing  whatever  to  protect  him  against 
the  death  of  his  children,  nor  the  many  accidents  or  misfortunes  which 
all  are  subject  to.  Thus,  in  the  eighty-third  year  of  his  life,  he  allowed 
himself  to  be  stripped  of  every  earthly  possession.    But  they  say  it 
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was  agreed  that  the  father  should  be  provided  for.  Of  this  I  have  not 
the  slightest  doubt.  But  I  cannot  conclude  that  this  secret  understand- 
ing grew  out  of  or  was  limited  to  the  transaction  concerning  the  per- 
sonal property.  It  seems  to  me  most  unreasonable  to  say  that,  in 
these  transactions,  which  evidently  took  place  as  soon  as  the  one  could 
follow  the  other,  the  father  should  hang  all  his  happiness  and  comfort 
of  his  old  age  upon  the  transfer  of  goods  and  chattels  valued  at  only 
$275,  when,  at  the  same  time,  he  owned  a  farm  valued  at  more  than 
$6,000.  Whatever  may  have  been  the  form,  or  method,  or  order  of 
events,  or  language  used,  I  am  irresistibly  drawn  to  the  conclusion  that 
the  secret  trust  grew  out  of  and  extended  to  the  real  estate  transaction. 

There  was  a  conveyance,  absolute  on  its  face,  with  a  secret  under- 
standing between  the  parties,  of  great  benefit  to  the  grantor.  If  I  am 
right  in  this  conclusion,  then  the  case  is  controlled  by  that  of  Scott  v. 
Idariman,  11  0.  E.  Green,  in  which  the  present  chancellor  decided 
that  a  debtor  in  failing  circumstances  will  not  be  permitted  to  sell  his 
land,  convey  it  by  deed  without  reservation,  and  yet  secretly  reserve 
to  himself  the  right  to  possess  and  eujoy  it,  though  for  a  limited 
time  only,  for  his  own  benefit.  The  rule  will  not  be  changed  by  the 
fact  that  the  right  thus  to  occupy  the  property  is  a  part  of  the  consider- 
ation of  the  sale.    Sayre  v.  Fredericks,  1  C.  E.  Green,  207,  208. 

Every  such  secret  trust  is  a  badge  of  fraud ;  every  such  trust  between 
grantor  and  grantee  is  in  truth  as  to  all  the  creditors  a  fraud,  for  they 
are  thereby  defeated  and  defrauded.  See  Twynis  case,  3  Co.  80 ; 
Bump  Fraud.  Conv.  83.  An  instrument  which  misrepresents  the  trans- 
action that  it  recites  is  evidence  of  a  secret  trust,  ana  is  calculated  to 
mislead  and  deceive  creditors.  Diwer  v.  McLaughlin,  2  Wend.  596. 
"  The  law  looks  with  great  jealousy  upon  the  manner  of  giving  prefer- 
ences, and  denounces  all  departures  from  good  faith,  and  requires  that 
the  parties  shall  not  secure  any  covert  advantage  to  the  debtor  in  preju- 
dice of  his  creditors."     Bump  Fraud.  Conv.  224. 

In  this  case  it  will  be  perceived  that  the  debtor  transferred  all  his 
property,  both  real  and  personal,  to  his  children ;  this  is  regarded  as  a 
badge  of  fraud.  Scott  v.  Hartman,  supra:  Bump  Fraud.  Conv.  79  ; 
Sayre  v.  Frederics,  1  C.  E.  Green,  205  ;  Venable  v.  U.  S.  Bank,  2  Pet. 
112 ;  Hoboken  Bank  v.  Beckman,  9  Stew.  83.  It  has  frequently  been 
decided  that  the  conveyance  of  the  debtor's  estate  during  the  pendency 
of  a  suit  against  him  is  a  badge  of  fraud.  Bump  Fraud.  Conv.  81 ; 
Venable  v.  U.  S.  Bank,  supra;  Stoddard  v.  Butler,  20  Wend.  507 ; 
Jackson  v.  Mather,  7  Cow.  301,  303 ;  Cattcm  v.  Strathan,  23  How. 
477. 

Again,  under  the  circumstances  of  this  case,  the  consideration  can 
scarcely  be  considered  good  and  valuable.  The  farm  was  valued  at 
$6,240.  Mary's  claim  for  money  loaned  and  interest  was  $600 ;  Isaac's 
claim  for  money  loaned  is  $741,  making  in  all  $1,341,  the  balance  of 
the  consideration  being  the  amount  alleged  to  be  due  for  services. 
This  can  only  be  regarded  as  fictitious,  so  far  as  the  complainant  is  con- 
cerned, and,  consequently,  a  badge  of  fraud.  Isaac's  claim  for  services 
had  been  standing  over  nineteen  years,  so  that  every  part  of  it  had 
been  within  the  statute  of  limitations  since  the  year  1872.    Mary's 
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claim  for  services  had  been  running  for  at  least  twenty-three  years,  so 
that  all  of  it  covered  by  the  first  seventeen  years  was  outlawed.  The 
case  of  Luera  v.  Brunjes,  7  Stew.  Eq.  19 ;  s.  o.  on  appeal,  id.  561,  is 
quite  in  point,  and  so  are  also  the  cases  cited  by  the  chancellor  in  that 
case.  If  I  am  right  in  this  conclusion,  then  the  whole  transaction  is 
vitiated  and  must  be  set  aside,  as  in  the  case  of  Heintze  v.  Beniley,  7 
Stew.  Eq.  562,  in  which  the  court  held  that  if  a  mortgage,  given  to 
secure  a  debt  actually  due,  be  drawn  for  a  larger  sura,  with  intent  on 
the  part  of  the  mortgagor  and  mortgagee  to  delay,  hinder  or  defraud 
the  creditors  of  the  mortgagor  thereby,  it  will  be  adjudged  void  at  the 
instance  of  those  creditors,  and  will  not  be  allowed  to  stand  against 
them,  even  as  security  for  the  real  debt.  Demarest  v.  Terhune,  3  C. 
E.  Green,  532. 

Beside  the  foregoing  considerations,  two  witnesses  say  that  Isaac 
said,  on  being  spoken  to  with  reference  to  the  second  judgment  recov- 
ered by  law,  against  his  father,  as  to  that  "  they  had  all  things  fixed.'1 
Isaac  qualifies  this  bv  saving  that  what  he  meant  or  said  was  that  he 
and  Mary  had  bought  the  farm.  It  seems  to  me  that  if  I  follow  the 
adjudications  in  such  cases,  I  must  advise  that  the  said  deed  of  convey- 
ance be  declared  void  as  to  the  complainant's  judgment. 

The  complainant  is  entitled  to  costs. 


CUBBIE  V.  BlLLENBINDEB. 

Costs  —  Protecting  Trust  Fund. 

Where  one  of  two  parties  interested  in  a  fund  takes  measures  to  secure  it,  and, 
upon  notice  to  the  other  party,  he  comes  in  to  assert  his  interest  and  protect  the 
same,  the  party  instituting  the  proceedings  and  carrying  them  through  is  entitled 
to  be  reimbursed,  by  way  of  costs,  for  his  trouble. 

On  petition. 

G.  A.  Angel,  for  petitioner.     J.  H.  Dalke,  for  contra. 

Bibd,  V.  C.  Billenbinder  gave  his  bond  to  Carrie,  the  complainant, 
and  he  also  gave  one  to  Opp,  to  secure  the  payment  of  which  he  gave 
a  mortgage  to  them.  Opp  assigned  his  bond  and  interest  in  the  mort- 
gage to  one  Billenbinder,  a  son  of  the  mortgagor.  C.  filed  his  bill  to 
foreclose,  making  the  owner  and  the  assignee  of  the  bond  and  mort- 
gage parties.  13. ,  the  said  assignee,  presented  his  claim  to  the  master, 
who  reported  the  amount  due  thereon.  Upon  a  sale  enough  was  not 
realized  to  satisfy  the  amount  due  on  both  bonds  and  all  the  costs. 

B.  now  files  his  petition  in  the  cause, and  asks  that  C.  be  required  to 
pay  all  the  costs  which  are  in  excess  of  the  sum  realized  from  the  sale 
out  of  his  own  private  funds ;  insisting  that  since  C.  volunteered  to 
foreclose  the  mortgage  and  make  the  costs  he  must  bear  the  burden  of 
the  costs.  I  think  there  is  nothing  in  reason  or  justice  for  this  petition 
to  rest  on.  The  fact  that  B.  came  in  and  proved  the  amount  due  on 
his  bond  is  enough  of  itself  to  foreclose  every  possible  equity  he  might 
have  as  to  these  costs.  But  aside  from  this,  O.  had  the  right  to  pro- 
ceed in  a  lawful  way  to  protect  his  interest  in  the  land,  and  in  doing 
this  the  law  made  it  his  duty  to  call  upon  B.  in  order  that  he  might 
assert  his  claim  and  protect  it  if  he  chose  to  do  so.     I  think  the  prin- 
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ciple  underlying  every  such  case  is  well  expressed  by  Mr.  Justice 
Bradley  in  Trustees  v.  Gremough>  105  U.  8.  527,  532,  where  he  says : 
"It  is  established  by  sufficient  authority  that  where  one  of  many  parties 
having  a  common  interest  in  a  trust  fund,  at  his  own  expense,  takes 
proper  proceedings  to  save  it  from  destruction  and  restore  it^o  the  pur- 
poses of  the  trust,  he  is  entitled  to  reimbursement  either  out  of  the 
fund  itself  or  by  proportional  contribution  from  those  who  accept  the 
benefit  of  his  efforts/'  The  learned  judge  shows  that  this  principle 
applies  to  charities,  to  creditors'  bills  and  to  proceedings  in  bankruptcy 
and  the  like. 
The  petition  must  be  denied,  with  costs. 


Pavonia  Land  Association  v.  Temfeb. 

iHjTJHcnoK  —  Public  Nuisance  —  Right  op  Private  Party  to  Enjoin. 

An  injunction  cannot  be  granted  at  the  instance  of  a  private  party  to  compel 
the  removal  of  a  building  from  a  public  street  upon  the  ground  that  it  was 
unlawfully  placed  there  by  the  defendant,  and  was  a  nuisance.* 

On  bill  for  injunction. 

H.  J.  Stanger,  for  complainant. 

Bird,  V.  C.  The  complainant  asks  for  an  injunction  commanding 
the  defendant  to  move  a  building  which  is  over  one  hundred  feet  in 
l&ngth,  and  which  the  complainant  says  has  been  standing  on  one  of 
the  streets  of  a  village  laid  out  by  the  complainant,  called  Pavonia. 

Thd  complainant  purchased  a  tract  of  land  and  made  a  map  of  it, 
representing  streets  and  blocks  for  building  sites. 

The  defendant,  owning  one  or  more  lots  adjoining  one  of  these 
streets  so  projected,  erected  a  large  barn  or  shed  partly  on  one  of  the 
streets.  Tnis  was  done  about  three  years  ago.  No  resistance  was 
made  thereto,  and  no  effort  has  been  made  to  secure  its  removal  nntil 
the  filing  of  this  bill.  Now  the  claim  is  that  the  placing  of  said  build- 
ing npon  the  said  street,  as  so  mapped,  was  unlawful  and  is  a  nuisance. 
The  praver  of  the  bill  is  that  the  defendant  may  be  commanded  to 
remove  it. 

I  am  not  prepared  to  say  that  such  a  case  is  made  as  will  warrant 
this  court  in  exercising  such  an  extraordinary  power.  I  will  not  say 
that  cases  may  not  arise  where  this  court  would  be  justified  in  taking 
jurisdiction.  It  may  be  that  such  cases  can  be  produced.  In  this  case 
while  it  appears  that  the  complainant  purchased  the  land  and  laid  it  out 
in  streets  and  blocks  for  building  purposes,  it  does  not  appear  that  the 
street  on  which  the  alleged  nuisance  was  committed  was  ever  accepted 
by  the  public,  or  that  it  was  ever  need  as  a  public  highway,  or  ever 
claimed  by  any  one  as  a  public  street,  except  by  the  complainant,  or 
that  any  houses  or  other  structures  have  ever  been  built  upon  it  except 
the  one  complained  of.  From  the  facts  before  me  there  is  nothing  to 
assure  me  that  the  defendant,  in  placing  his  barn  on  said  street,  did 
any  thing  more  than  commit  a  trespass.  But  supposing  the  alleged 
street  to  be  a  public  highway  in  every  sense,  nothing  has  been  presented 

"  ™        ~~  *  See  High  on  Inj.  (2d  ed.),  §  762. 
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to  show  that  the  complainant  has  suffered  any  special  damage  such  as 
would  warrant  the  special  interference  of  this  court.  So  far  as  it  appears 
that  anv  injury  or  wrong  has  been  done,  the  public  only  are  anected. 
With  these  conditions,  were  it  ever  so  clear  that  this  building,  60 
located,  is%  public  nuisance,  and  the  attorney-general  were  here  in 
behalf  of  the  public,  asking  the  aid  of  this  court,  it  is  most  probable 
that  his  prayers  would  be  unavailing.  In  Morris  <£  Essex  R.  2?. 
Co.  v.  Prudden,  5  C.  E.  Green,  530,  536,  in  the  court  of  errors  and 
appeals,  in  pronouncing  the  judgment  of  the  court,  Justice  Depue 
said :  "  The  remedy  by  indictment  being  so  efficacious,  courts  of  equity 
entertain  jurisdiction  over  public  nuisances  with  great  reluctance, 
whether  their  intervention  is  invoked  at  the  instance  of  the  attorney- 
general,  or  of  a  private  individual  who  suffers  some  injury  therefrom 
distinct  from  that  of  the  public,"  quoting  also  the  precise  language  of 
Chancellor  Kent,  who  says  that  in  such  cases  "the  process  of  injunc- 
tion ought  not  to  be  applied  but  with  the  utmost  caution.  It  is  the 
strong  arm  of  the  court,  and  to  render  its  operation  benign  and  useful, 
it  must  be  exercised  with  great  discretion."  Attorney-General  v.  Utica 
Ins.  Co.,  2  Johns.  Ch.  378 ;  Attorney-General  v.  N.  J.  B.  H.  Co.y 
2  Green  Crim.  136 ;  Hinehman  v.  Paterson  H.  H.  H.  Co.,  2  C.  E. 
Green,  75.  Then,  this  being  the  law,  as  to  the  attorney-general  repre- 
senting the  public,  it  would  be  much  more  readily  applied  to  an  indi- 
vidual or  to  a  corporation.  As  the  case  stands,  there  being  no  evidence 
that  the  street  in  question  is  a  common  and  public  highway,  it  is 
extremely  doubtful  whether  the  act  of  the  defendant,  which  is  charac- 
terized as  a  nuisance  by  the  complainant,  can  be  regarded  in  any  other 
light  than  a  trespass. 

But  it  is  said  the  defendant  has  not  answered  and  it  will  be  proper 
for  the  court  to  exercise  jurisdiction  and  to  compel  the  removal  of  the 
building.  There  is  neither  reason  nor  logic  in  tnis;  nor  is  it  according 
to  the  practice  of  this  court  to  proceed  m  a  cause  without  some  show 
of  jurisdiction,  even  though  the  defendant  responds  not  to  the  bill. 

I  believe  the  presumption  is  that  the  court  knows  what  the  law  is,  and 
if  defendant  act  upon  tnis  presumption  and  trust  to  the  court  the  protec- 
tion of  their  rights,  such  confidence  ought  not  to  be  abused  or  trifled  with. 

I  will  advise  that  the  complainant's  bill  be  dismissed. 


Rice  v.  Groves. 

Estoppel — Specific  Performance  —  Bight  of  Purchase  —  Demand. 

R.  held  a  lease  of  a  store  from  G.  containing  a  provision  for  a  right  of  purchase 
of  the  land,  G.,  without  R/s  knowledge,  and  while  his  lease  was  still  in  force, 
sold  the  premises  to  E.  Upon  learning  of  the  sale  R.  went  to  E.  and  requested 
that  he  give  up  his  purchase,  but  E.  refused  to  do  so.  Thereupon  R.  offered  to 
sell  to  E.  his  stock  of  goods  in  the  store,  which  offer  E.  accepted,  and  he  par- 
chased  the  goods  and  continued  business  at  the  same  place.  Shortly  thereafter 
R.  brought  a  bill  in  equity  to  enforce  specific  performance  of  his  right  of  pur- 
chase under  the  lease. 

Held,  that  he  was  estopped,  as  against  E.,  from  enforcing  a  right  of  purchase 
of  the  premises. 

R.  made  no  demand  of  G.  for  the  purchase  of  the  premises,  nor  did  he  offer 
to  pay  the  price  agreed  upon, until  more  than  two  months  after  he  learned  of  the 
sale  to  E.,  and  after  E.  had  purchased  of  him  his  stock  of  goods. 
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Held,  that  lie  was  estopped,  as  against  G.,  from  demanding  specific  perform- 
ance. 

Suit  for  specific  performance.     The  opinion  states  the  case. 

G.  O.  Van  Derleibj  for  complainant.  Allen  Strong,  for  defendant 
Emmons. 

Bird,  V.  0.  This  bill  is  for  specific  performance  of  an  agreement 
to  convey  lands.  The  complainant  held  a  lease  from  G.  for  a  lot  of 
land  on  which  was  a  building  designed  and  nsed  for  a  store.  There 
was  a  provision  in  the  lease  tnat  if  G.  should  have  an  offer  to  purchase 
the  lot  he  should  give  R.  the  first  refusal  at  the  price  named.  G. 
offered  to  sell  the  lot  to  E.,  and  E.  and  G.  entered  into  an  agreement 
for  the  sale  and  purchase  of  it.  G.  did  not  make  this  offer  known  to 
R.,  nor  did  R.  learn  of  it  until  after  the  agreement  between  G.  and  E. 
was  executed.  There  is  no  evidence  that  E.  had  any  information  which 
should  have  put  him  on  inquiry  as  to  R.*s  rights.  It  is  true  G.  at  first 
told  E.  he  could  not  sell  until  he  saw  R.  but  nothing  beyond  this. 

There  is  but  little,  if  any,  doubt  as  to  the  right  of  R.  against  G. 
The  important  and  interesting  question  is  whether,  under  the  proof sr 
R.  is  entitled  to  a  decree  against  E.  The  sale  was  made  to  E.  about 
Christmas,  1885.  R.  learned  of  the  fact,  and  in  about  two  weeks  called 
upon  E.  for  the  purpose  of  having  an  understanding  with  him  about 
the  transaction.  R.  says  he  went  to  E.  to  inquire  of  him  whether  or 
not  he  would  give  up  the  property,  and  if  he  would  not,  then  to  sell 
him  his  stock  of  goods  in  store  on  the  premises ;  his  language  is :  "  I 
said  how  do  you  feel  about  giving  up  the  property ;  he  said,  well  the 
way  you  have  been  treated,  1  fee]  like  giving  up,  unless  my  son  wants 
it ;  he  said  he  would  come  and  see  me  the  next  day ;  he  came  the  next 
day  and  said  his  son  would  not  give  it  up  ...  I  then  sold  him 
my  goods  there  because  I  had  no  place  there  to  sell  them  in ;  but  I 
expected  to  hold  my  claim  to  the  property ;  I  told  E.  I  expected  to  get 
redress  from  G.  but  I  didn't  know  in  what  way  ;  I  sold  the  goods  to- 
E. ;  gave  up  the  possession  of  the  store  to  him,  and  supposed  that  E.. 
intended  to  sell  the  goods  in  that  store ;  .  .  .  sold  the  goods  to 
E.  for  between  $1,100  and  $1,200."  The  sale  was  in  writing.  It 
appears  that  E.  had  no  other  place  for  these  goods,  nor  any  use  for 
them  except  to  sell  them  in  this  store.  This  sale  of  goods  was  made 
to  E.  January  6, 1886,  and  March  28  thereafter  R.  delivered  possession 
of  the  goods  and  of  the  store  to  E.  At  this  time  no  conveyance  by 
deed  had  been  made,  that  act  having  been  enjoined  by  an  order  of  this- 
court 

There  is  no  proof  that  R.  ever  said  to  E.  that  he  intended  to  insist 
upon  a  conveyance  of  the  title  from  G.  until  the  service  of  the  injunc- 
tion. Before  this  they  had  met  at  least  twice  with  special  reference  to 
this  transaction  ;  once  at  E.'s  house  when  R.  called  on  him,  and  the 
next  day  thereafter  when  E.  called  on  R.  at  his  house  according  to 
promise.  On  this  last  occasion  the  agreement  between  them  for  the 
sale  and  purchase  of  the  store  goods  was  executed. 

These  are  the  principal  facts  in  the.  case  as  sworn  to  by  the  com- 
plainant.   As  I  read  them  they  create  the  unqualified  conviction  that 
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R.  became  bound  to  E.  not  to  make  any  claim  for  the  title  to  these 
lands,  because  he  did  not  make  that  claim  then  and  there.  It  seems  to 
me,  beyond  all  peradventure,  that  R.  is  now  estopped.  There  is  no 
room  for  hesitation  in  saying  that  R.  understood  in  his  own  mind  that 
E.  bought  his  goods  with  the  expectation  of  consummating  the  purchase 
of  the  land  by  deed  from  G.  And  in  addition  to  this,  and  the  absence, 
at  that  time,  of  any  claim  by  R.,  a  witness  says  that  R.  called  upon 
him  to  draw  the  agreement  for  the  sale  of  the  goods,  and  that  he  then 
asked  R.  if  he  had  bought  E.  out,  to  which  R.  replied  that  he  had  not, 
"  but  that  E.  had  bought  him  out  and  that  that  was  the  most  he  cared 
about."  E.  swears  that  R.  told  him  that  if  he  would  take  his  goods 
he  would  not  build  another  store,  but  would  move  away.  E.  says  that 
at  that  time  R.  made  no  claim  to  the  land.  And  when  recalled  R 
says :  "  I  dealt  with  Mr.  Emmons  on  the  supposition  that  he  expected 
to  hold  the  property  from  Groves.  I  did  not  tell  him  that  I  intended 
to  claim  the  property." 

This  seems  to  be  a  plain  case  for  the  application  of  the  doctrine  of 
estoppel.  R.,  knowing  that  E.  had  agreed  for  the  purchase  of  the 
land,  went  to  him  and  asked  him  what  he  thought  about  giving  up  his 
purchase,  and  told  him  if  he  would  not,  that  then  he  would  sell  him  his 
stock  of  goods.  E.  refused  to  give  up  this  bargain,  and  purchased  R.'s 
goods,  entering  into  an  agreement  therefor ;  and  after  all  this  R. 
accepted  from  E.  the  whole  consideration  money,  being  over  $1,100. 
The  mind  inevitably  concludes  that  it  was  the  duty  of  K.  to  say  to  E. 
that  he  had  agreed  with  G.  for  the  conveyance  of  this  land,  and  that  he 
intended  to  insist  upon  the  performance  of  the  agreement.  Not 
demanding  his  rights  then,  he  canno^be  heard  now,  for  the  law  justly 
holds  that  under  such  circumstances  he  waived  any  rights  which  he 
otherwise  may  have  had. 

Again,  it  would  seem  quite  evident  that  R.  deliberately  waived  any 
claim  he  had  against  G.  It  was  his  duty,  on  being  informed  of  the 
sale  to  E.,  4o  make  the  offer  to  G.  of  the  price  agreed  to  be  given  by 
E.  This  was  the  plain  intent  of  the  clause  in  his  lease  on  which  he 
relies.  This  he  failed  to  do.  He  learned  of  the  agreement  with  E. 
within  a  week  after  it  was  made,  and  conversed  freely  with  G.  about 
it,  but  instead  of  offering  to  pay  the  $3,000  and  demanding  a  deed,  he 
at  once  made  sale  of  his  goods  to  E.,  and  made  no  offer  or  demand 
until  more  than  two  months  thereafter,  during  all  which  time  he  toa$ 
under  no  obligations  to  G.  These  two  facts  are  signal  proof  of  his 
deliberate  intention  to  waive  any  rights  he  might  otherwise  have  had 
against  G.  Had  he  promptly  made  this  offer,  I  think  he  would  have 
been  protected  in  his  claim  against  E.  by  the  wholesome  rule  laid  down 
in  Baughwant  v.  Murphy ',  7  C.  E.  Green,  531,  in  which  it  is  adjudged 
that  the  payment  of  the  purchase-money  in  good  faith  is  essential  in 
such  cases  to  the  protection  of  the  subsequent  purchaser. 

I  will  advise  a  decree  dissolving  the  injunction  and  dismissing  the 
bill    The  defendants  are  entitled  to  costs. 
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Harvey  v.  Harvey. 

Makkiage  —  Divorce  —  Alimony. 

A  wife  whose  husband  has  deserted  her  is  not  entitled  to  alimony  when  the 
desertion  was  caused  by  acts  of  cruelty  on  the  part  of  the  wife.* 

Bill  for  allimony.    The  opinion  states  the  case. 

D.  J.  Pancoatt,  for  complainant.     J.  C.  Hays,  for  defendant. 

Bird,  Y.  C.  Mrs.  H.  filed  her  bill  alleging  that  her  husband  had 
deserted  her  without  justifiable  cause,  and  asking  for  alimony.  Her 
husband  shows,  by  way  of  defense,  that  Mrs.  H.  was  guilty  of  extreme 
cruelty  toward  him.  This  cruelty  consisted  in  the  application  of  croton 
oil  to  nis  clothes,  from  which  it  was  communicated  to  his  person,  caus- 
ing great  distress  and  suffering.  This  she  continued  for  fourteen 
months  before  he  was  fortunate  enough  to  discover  the  cause.  During 
these  months  he  employed  the  services  of  five  different  physicians,  but 
none  of  them  could  discover  the  cause  or  administer  relief.  In  1882 
Mr.  H.  was  arranging  to  go  to  a  j>arade  of  the  Grand  Templars  at 
Chicago,  and  spoke  of  the  fact  to  his  wife,  when  she  warned  him  that 
he  would  not  go,  and  that  it  was  useless  to  make  preparation.  And 
true  it  was,  as  she  predicted,  he  did  not  go  because  he  could  not, 
being  totally  disabled  by  the  sores,  pimples  and  blisters  on  his  person, 
produced  by  the  application  of  croton  oil.  It  was  the  last  application 
of  her  paternal  method  that  led  to  a  disclosure.  It  appears  that  she 
resorted  to  this  application  whenever  she  desired  to  prevent  her  hus- 
band fulfilling  any  of  his  engagements.  She  became  so  bold  or  defiant 
that  when  her  friends  inquired  of  her  respecting  his  condition,  she 
would  give  them  to  understand  that  there  was  no  use  in  the  doctors' 

Sing  to  cure  him,  and  boasted  of  her  skill  in  making  the  application, 
though  she  now  denies  making  any  statements  admitting  this  cruelty 
the  proof  is  overwhelming  that  she  did,  and  that  she  continued  doing 
it  for  fourteen  months. '  That  such  treatment  was  extremely  cruel  and 
inhuman  cannot  for  a  moment  be  doubted.  If  it  were  possible  to  men- 
tion any  facts  in  aggravation,  it  would  be  that  the  victim  was  in  all 
respects  a  reasonably  kind  husband,  and  the  father  of  her  five  children, 
three  of  whom  still  survive. 
The  bill  should  be  dismissed. 


Second  National  Bank  of  Red  Bank  v.  Fare. 

Partnership — Fraud  of  Partner  —  Judgment  Creditor. 

The  acts  of  each  and  all  the  persons  in  copartnership,  and  the  copartnership 
itself,  in  dealing  with  the  partnership  property,  are  subject  to  the  same  legal 
rales  as  an  individual. 

One  partner  cannot  transfer  partnership  property,  without  the  knowledge  of 
the  others,  in  violation  of  the  rights  of  creditors;  and  one  partner  cannot  make 
such  transfer  with  the  consent  of  the  others  as  to  the  transfer,  though  they  may 
be  ignorant  of  the  fraud.  Such  a  transfer,  in  fraud,  made  by  one  partner,  cannot 
be  upheld  even  though  the  others  join  therein  ever  so  innocently,  for  the  intended 
fraud  of  one  vitiates  it  as  to  all. 

A  creditor  has  no  standing  in  equity  to  set  aside  a  fraudulent  transfer  made  by 

*  See  Stewart's  Marr.  &  Div.,  §  871. 
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his  debtor  until  he  has  recovered  a  judgment,  except  in  the  case  of  the  death  of 
the  debtor  and  there  is  no  administrator  or  if  there  be  one,  and  the  creditor 
files  his  claim  and  it  is  not  disputed. 

J.  S.  Applegate  and  F.  W.  Hope,  for  complainant.  A.  C.  Hartshorn, 
for  Haggerman  &  Fielder.  W.  R.  Stuhr.  for  John  C.  Farr.  Collins  <& 
Corbin,  for  Arnold. 

Bibd,  V.  0.  Farr,  Haggerman  and  Fielder  formed  a  copartnership ; 
Farr's  interest  was  one-half,  the  others  each  one-fourth,  each  of  whom 
gave  a  note  to  Farr  for  $7,500,  with  the  agreement  that  6aid  notes  were 
to  be  paid  out  of  their  respective  shares  of  the  profits  of  the  business. 
The  name  of  the  copartnership  was  J.  C.  Farr  &  Co.,  and  this  firm 
was  the  successor  of  the  firm  of  Sullivan  &  Co.,  the  debts  of  which  firm 
were  assumed  by  the  former.  The  firm  of  J.  C.  Farr  &  Co.  continued 
in  business  a  little  over  three  months,  when  on  October  29, 1883,  it  was 
dissolved.  The  dissolution  was  effected  in  this  way :  Farr  was  largely 
indebted  individually  to  creditors  living  in  Albany  and  elsewhere, 
because  of  which  he  was  unquestionably  embarrassed.  He  informed  his 
copartners  that  he  was  indebted  individually,  without  giving  them  any 
statement  in  detail  of  the  extent  of  his  liabilities,  or  the  value  of  his 
assets,  but  assuring  them  that  he  was  free  from  any  real  embarrassment, 
and  desiring  them  to  transfer  to  him  all  their  interest  in  the  firm  of  J. 
C.  Farr  &  Co.  He  prevailed  upon  them,  by  his  assurances,  to  believe 
that  if  they  would  make  such  transfer,  he  could  not  only  manage  his 
own  individual  creditors,  and  discharge  all  his  own  individual  liabilities, 
but  could  also  pay  all  the  debts  of  the  said  firm  of  J.  C.  Fair  &  Co. 
I  have  no  doubt  but  that  he  prevailed  upon  them  by  representations 
which  were  wholly  false,  whether  he  knew  it  or  not,  but  that  they,  on 
their  part,  believed  his  representations  to  be  true,  and,  consequently, 
that  tney  acted  in  good  faith. 

The  individual  liabilities  of  Farr,  which  he  assured  his  copartners  he 
could  so  easily  control,  were  over  $79,000,  and  his  assets  did  not  exceed 
$50,000,  and  most  probably  not  $40,000.  The  complainant  insists  that, 
after  making  proper  allowance  for  the  liabilities  of  the  firm  of  J.  C. 
Farr  &  Co.,  tne  assets  of  said  firm  assigned  to  John  C.  Farr  were  in 
excess  of  such  liabilities ;  but  this  is  not  so  material,  for  as  I  understand 
the  case,  on  the  best  showing,  after  increasing  his  assets  by  all  of  those 
which  he  took  from  said  firm,  his  liabilities  were  about  $40,000  in 
excess  thereof,  and  when  the  value  of  said  assets  came  to  be  tested  by 
a  sale,  the  excess  of  liabilities  was  greatly  increased. 

Before  and  at  the  time  of  the  transfer  of  the  assets  of  the  firm  of  J. 
C.  Farr  &  Co.  to  John  C.  Farr,  said  firm  was  largely  indebted  to  the 
complainant.  Since  the  transfer,  the  complainant  obtained  judgments 
on  its  several  claims.  It  files  its  bill,  alleging  that  the  transfer  to  John 
C.  Farr  was  fraudulent,  and  asks  to  have  it  declared  void. 

In  considering  this  question  the  rights  of  third  parties  are  to  be  taken 
into  account,  for  as  the  sale  was  made  to  Farr,  October  twenty-ninth, 
November  thirtieth  of  the  same  year,  he  made  an  assignment,  under 
the  statute,  for  the  equal  benefit  of  all  his  creditors,  and  certain  credi- 
tors of  Farr  filed  their  claims  with  the  assignee.  Hence,  if  upon  inquiry 
I  find  that  the  sale  to  Farr  by  his  copartners  was  fraudulent,  I  must 
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then  inquire  whether  the  rights  of  third  parties  have  so  intervened  as 
to  prevent  the  court  from  setting  aside  the  sale. 

In  considering  the  question  01  fraud,  I  shall  regard  the  act  of  each 
and  all  the  persons  in  copartnership,  and  the  copartnership  itself,  in 
(  dealing  with  the  partnership  property  as  subject  to  the  same  legal  rules 
as  an  individual ;  I  shall  hold  that  one  of  them  cannot  transfer  partner- 
ship property  without  the  knowledge  of  the  others,  in  violation  of  the 
rights  of  creditors ;  I  shall  also  hold  that  one  cannot  make  such  transfer 
with  the  consent  of  the  others  as  to  the  transfer,  though  they  may  be 
ignorant  of  the  fraud ;  and  I  shall  likewise  hold  that  the  transfer,  in 
fraud,  by  one  cannot  be  upheld,  even  though  the  others  join  therein 
ever  so  innocently.  The  intended  fraud  of  the  one  vitiates  it  as  to  all. 
The  whole  transaction  is  permeated  by  the  wrong*.  Were  it  otherwise, 
the  fraud-doer  need  only  bring  to  his  aid  some  innocent  and  helpless 
person  to  secure  all  the  benefit  of  the  greatest  'fraudulent  conceptions. 

Was  the  transfer  in  this  case  fraudulent  ?  I  think  it  was  in  equity, 
as  to  the  creditors  of  J.  C.  Farr  &  Co.  Why  so  ?  First,  because  it 
'  was  a  well-devised  plan,  on  the  part  of  John  C.  Farr,  to  place  all  this 
partnership  property  beyond  the  reach  of  the  partnership  creditors,  by 
having  it  transferred  to  himself,  so  as  to  make  it  first  subject  to  the  pay- 
ment of  his  individual  debts.  And,  second,  because  by  means 
of  such  transfer  the  identity  of  the  property  would  soon  be 
lost,  and  the  partnership  creditors  would  be  without  hope 
or  redress  until  Fair's  creditors  should  all  be  satisfied.  But  most 
especially  in  the  third  place,  because  Farr  knew,  or  ought  to 
have  known,  the  result  of  the  transaction,  and  is,  therefore,  chargeable 
with  knowledge,  and  consequently  with  the  intention  of  committing  the 
wrong  which  necessarily  ensued.  Most  certainly  Farr  knew  that  he 
was  hopelessly  insolvent.  If  the  assignment  which  so  swiftly  followed 
the  dissolution  of  the  partnership  at  his  earnest  instance  was  not  then 
contemplated,  the  equivalent  thereof  undoubtedly  stared  him  most 
obtrusively  in  the  face.  His  Albany  creditors  were  anxious ;  they  were 
waiting  upon  him  in  person,  they  sent  a  committee  to  visit  him  at  his 
place  of  business  and  at  the  place  where  he  was  carrying  on  the  partner- 
ship ;  they  had  that  committee  inventory  all  his  property  including  this 
partnership  property ;  and  they  continued  their  zeal  until  the  assign- 
ment was  reached  and  to  the  individual  assets  were  added  a  great  many 
thousands  of  dollars  worth  of  goods  which  had  been  partnership  assets. 

But  it  is  said  that  Farr  assumed  the  payment  of  the  debts  of  the  firm 
and  that  the  creditors  of  the  firm  can  share  in  the  distribution.  That 
may  be ;  such  course  might  be  very  acceptable  to  the  individual  credi- 
tors, as  where  $10,000  worth  of  individual  assets  should  be  increased 
in  value  by  the  addition  of  $50,000  worth  of  partnership  assets.  But 
that  is  not  the  question.  If  the  transaction  were  honest,  the  conse- 
quences cannot  control,  but  if  dishonest,  then  the  partnership  creditors 
nave  a  right  to  havetit  declared  void.  And  on  this  ground  I  think 
the  bill  is  properly  filed. 

What  as  to  the  rights  of  third  parties  ?  It  is  said  that  the  creditors 
of  John  C.  Farr  have  filed  claims  with  the  assignee  of  Farr,  and  that  it 
would  be  doing  great  injustice  to  them  to  withdraw  this  large  amount 
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of  assets  from  the  hands  of  his  assignee,  since  the  creditors  cannot  be 
restored  to  their  original  condition.  In  the  first  place  I  would  observe 
that  every  creditor  in  such  case  files  his  claim  without  knowing,  to  a 
very  great  degree  of  certainty,  what  percentage  of  his  claim  will  be  paid. 
It  often  happens  that  the  fairest  promises  produce  the  least  percentage. . 
It  of  ten  hapj>en8  that  assets  which  are  inventoried  at  large  vaines, 
dwindle  to  insignificance,  either  through  unforeseen  depreciation  of 
vaines,  forced  sales,  or  the  claims  of  others  to  such  assets.  I  think  it 
cannot  be  said  that  in  such  case  the  rights  of  third  parties  stand  in  the 
way.  They  have  given  nothing,  and  it  seems  to  me  that  in  the  eye  of 
the  law  they  cannot  be  heard  to  say  that  they  have  surrendered  any 
thing.  If  the  plea  of  a  creditor,  or  in  behalf  of  a  creditor  —  which  is 
the  case  here  —  can  prevail  on  such  grounds,  then  it  would  be  in  vain 
for  the  owner  of  goods  to  assert  his  right  to  them  after  administration 
had  been  once  begun  by  an  assignee,  and  claims  had  been  presented. 

But  secondly,  if  the  creditor  in  such  case  was  misled  oy  the  false 
appearances  of  assets,  he  would  not  be  without  remedy.  He  would  not 
be  bound  to  stand  and  accept  the  consequences  of  a  fraudulent  device' 
of  his  debtor.  There  cannot  be  a  doubt  but  that  he  could  obtain  relief 
and  be  discharged  from  the  statutory  obligation  in  which  he  is  placed 
by  reason  of  filing  his  claim.  In  such  case,  it  would  be  a  question 
between  the  creditor  and  his  debtor,  and  who  can  doubt  but  that,  if  it 
appeared  that  the  debtor  had  made  a  fraudulent  accession  to  his  assets 
and  thereby  induced  his  creditors  to  file  their  claims,  the  court  would 
at  once  discharge  the  creditor  from  the  legal  consequences  of  filing  his 
claim.  Hence,  I  do  not  find  that  the  rights  of  third  parties  prevent 
the  court  from  declaring  the  sale  to  Farr  by  his  copartners  void. 

But  it  is  said  that  the  complainant  is  in  laches  in  not  filing  his  bill 
sooner.  The  assignment  was  made  November  thirtieth  and  the 
bill  was  filed  March  tenth,  following,  within  three  months  and  ten 
days.  But  the  complainants  did  not  recover  judgment  on 
any  one  of  their  several  claims  until  January  third,  next  after 
the  assignment,  so  that  the  time  which  elapsed  before  the  com- 
mencement of  this  suit  after  it  might  have  commenced  was  only  two 
months  and  seven  days.  I  can  find  nothing  in  this  to  warrant  the 
charge  of  laohes.  But  it  is  insisted  that  a  judgment  was  not  necessary 
in  such  case.  I  think  the  counsel  are  in  error  in  this.  Whatever  niay 
be  the  law  elsewhere,  it  seems  to  be  settled  in  New  Jersey  that  a  cred- 
itor has  no  standing  in  equity  to  set  aside  the  fraudulent  transfers  of 
his  debtor  until  he  has  recovered  a  judgment,  except  in  case  of  the  death 
of  the  debtor  and  there  is  no  administrator,  or  if  there  be  one,  and  the 
creditor  files  his  claim  and  it  is  not  disputed.  Hunt  v.  Van  Derveer,  6 
Atl.  Rep'r,  20,  is  an  illustration  of  the  former  condition,  and  Sastonv. 
Ca8tnery  4  Stew.  Eq.  697,  of  the  latter.  The  case  of  Sunt  v.  Van 
Derveer  was  before  Vice-Chancellor  Van  Flbkt,  and  I  understand 
that  he  sustained  the  bill,  although  no  judgment  had  first  been  obtained 
by  the  creditor,  because  there  was  no  one  against  whom  he  could  pro- 
ceed at  the  time  of  filing  his  bill. 

I  will  advise  a  decree  declaring  the  6ale  to  Farr  void.  The  com- 
plainant is  entitled  to  costs.     The  questions  raised  with  respect  to  the 
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equitable  rights  of  creditors  to  the  funds  in  £he  hands  of  the  receiver 
will  be  considered  upon  an  application  for  the  distribution  of  them. 
Then  all  who  are  interested  can  have  a  fuller  opportunity  of  being 
heard. 


NEW  JERSEY  SUPREME  COURT. 


CURTI8   V.   AjtOKSON. 

January  24,  1887. 
Boundary  —  Monuments. 

When  monuments  are  called  for  in  the  description  inconsistent  with  the  calls 
for  courses  and  distances,  the  monuments  will  control. 

Survey  —  Evidence  Aliunde  —  Maps. 

Where  there  is  a  doubt  as  to  the  true  location  of  the  survey,  or  a  question  as 
to  the  application  of  the  grant  to  the  premises  in  question,  evidence  aliunde  is 
admissible  to  locate  the  line,  and  it  then  becomes  a  question  of  fact  for  the  jury 
to  determine.  The  surveyor's  map  and  return  are  competent  evidence  and  may 
be  referred  to  to  shed  light  on  the  true  location  of  a  disputed  boundary. 

Declarations  as  to. 

The  declarations  of  deceased  persons,  who  had  no  interest  in  the  premises  In 
question  respecting  a  private  boundary  line,  are  not  admissible  in  evidence. 

Trespass  q.  c.f.    The  opinion  states  the  case. 

Argued  February  term,  1886,  before  Brabley,  Oh.  J.,  and  Van 
Stokkl  and  Knapp,  J  J. 

C.  E.  Hendrickson,  for  plaintiff.  Mr.  OashiU  and  Mr.  Sooey,  for 
defendants. 

Knapp,  J.  This  action  was  trespass  quwre  clausum  f regit.  The 
contest  at  the  trial  was  over  the  true  location  of  the  southerly  bound- 
ary line  of  a  tract  of  land  known  as  Abram  Jones  surrey,  the  plaintiffs 
claiming  it  to  be  so  far  south  as  to  include  the  locus  in  quo,  the  defend- 
ants claiming  it  to  be  further  north  and  running  so  as  to  exclude  from 
the  boundaries  of  said  survey  the  lands  upon  which  the  cutting  was 
done  and  which  they  claim  under  a  later  survey,  known  as  the  Heisler 
survey.  The  parties  to  the  controversy  are  agreed  as  to  the  beginning 
point  of  the  Jones  survey,  and  on  the  lines  of  course  to  the  end  of  the 
fifteenth  course,  and  the  termination  of  that  course  at  an  established 
monument  described  in  the  survey  as  a  pine  tree  by  Egg  Harbor  road, 
marked  in  letter  W.  The  corner  is  now  described  by  a  small  stone 
marked  with  letters  C.  N.,  at  the  foot  of  the  pine  tree.  From  this  mon- 
ument the  survey  calls  for  its  sixteenth  course  south  twenty-fonr 
degrees  east  twenty-nine  chains  to  a  corner ;  then  seventeenth,  south 
sixfy-five  degrees  and  fifteen  minutes  west  one  hundred  and  fifty-one 
chains  and  fifty  links  to  a  pine  tree  marked  letters  A.  I.,  standing  on 
the  east  side  of  a  branch  called  Shoal  branch,  thence  down  the  several 
courses  thereon,  etc. 

The  sixteenth  course  forms  the  eastern  boundary  line  of  said  tract ; 
Vol.  IX.  — 104 
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the  seventeenth  course  "the  southerly  boundary,  which  is  in  dispute. 
Defendants  run  the  seventeenth  line  from  the  end  of  twenty-nine 
chains  from  the  C.  N*.  corner  on  the  line  of  course  called  for  in  the 
survey  and  strike  the  stream  at  a  point  where  they  claim  to  find  evi- 
dence of  the  location  of  the  A.  L  monument.  The  plaintiff  by  his 
testimony  locates  the  A.  I.  monument  at  a  point  on  the  stream  south- 
erly of  that  fixed  by  the  defendants,  and  where  a  line  drawn  from  the 
end  of  the  twenty-nine  chains  to  that  point  would  vary  in  a  southerly 
direction  some  twelve  degrees  from  the  line  of  course  called  for  in  the 
survey. 

Upon  the  assumption  that  the  plaintiffs'  location  of  the  A.  I.  monu- 
ment was  the  coiTect  one  he  claimed  that  the  corner  formed  by  the  six- 
teenth and  seventeenth  courses  should  be  ascertained  by  running  the 
courses  called  for  in  the  survey  from  the  two  fixed  monuments  to  their 

?oint  of  intersection,  disregarding  the  distances  called  for  in  the  survey, 
'lie  result  of  this  would  be  to  extend  the  sixteenth  line  of  course  of 
twenty-nine,  chains  as  called  for  to  ninety-six  chains  and  fifty  links. 
As  before  shown  the  Jones  tract  thus  bounded  would  include  the  later 
survey  under  which  defendants  claim,  while  a  line  drawn  from  the  end 
of  the  twenty-nine  chains  to  the  A.  I.  monument  as  claimed  by  the 
plaintiff  would  pass  through  the  Heisler  survey. 

The  judge  left  it  to  the  jury  to  say  whether  the  plaintiffs'  or  the 
defendants'  location  of  the  A.  I.  monument  was  the  correct  one.  But 
in  interpreting;  the  calls  of  the  grant  he  instructed  the  jury  as  a  matter 
of  legal  exposition  that  under  the  language  of  the  survey  the  sixteenth 
line  must  stop  at  the  end  of  twenty-nine  chains  from  the  C.  N.  stone ; 
that  the  length  of  the  chain  fixed  the  end  of  the  sixteenth  line  at 
twenty-nine  cnains ;  that  from  there  the  seventeenth  line  must  be  run 
regardless  of  courses  or  distances  to  the  point  where  they  should  find 
the  true  location  of  the  A.  I.  monument  to  be.  This  instruction  of 
the  court  was  excepted  to  and  is  the  foundation  of  several  assignments 
of  error. 

The  construction  of  deeds  and  other  writings  in  evidence  in  a  cause 
rests  with  the  court  as  a  duty  as  well  as  a  right.  And  in  construing  a 
grant  of  lands  if  there  is  nothing  in  the  description  to  control  the  call 
for  courses  and  distances  the  land  must  be  bounded  by  the  courses  and 
distances  called  for.  If  a  grant  by  sufficient  description  clearly  ascer- 
tains the  location  of  the  premises  conveyed,  it  is  for  the  court  to  see 
that  the  grant  is  applied  to  the  subject  matter  in  accordance  with  the 
expressed  intention  of  the  parties.    Jackson  v.  Perrine,  6  Vr.  137. 

When  monuments  are  called  for  in  the  description  inconsistent  with 
the  calls  for  courses  and  distances,  it  is  a  familiar  rule  that  courses  or 
distances,  or  both,  must  yield  to  the  monuments.  Opdyke  v.  Stevens,  4 
Dutch.  90. 

But — to  quote  from  the  language  of  Chief  Justice  Green  in  Opdyke 
v.  Stevens — "  where  there  is  a  latent  ambiguity  in  the  description  con- 
tained in  the  deed,  all  the  cases  agree  that  evidence  aliunde  is  admis- 
sible. It  is  admissible  in  all  cases  where  there  is  a  doubt  as  to  the  true 
location  of  the  survey,  or  a  question  as  to  the  application  of  the  grant 
to  its  proper  subject-matter.     It  must  be  constantly  borne  in  mind  that 
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it  is  not  a  question  of  construction  bat  of  location.  A  question  of 
construction  is  a  pure  question  of  law,  to  be  decided  by  the  court  upon 
the  terms  of  the  instrument  itself,  to  the  exclusion  of  evidence  aliunde 
where  no  latent  ambiguity  exists.  A  question  of  location  or  the  appli- 
cation of  the  grant  to  its  proper  subject-matter  is  a  question  of  fact  to 
be  determined  by  the  jury  by  the  aid  of  extrinsic  evidence."  When- 
ever the  location  of  premises  is  doubtful,  through  uncertain,  inconsistent 
or  conflicting  terms  of  description  in  the  deed,  the  proper  location  of 
the  premises  becomes  a  question  of  fact  to  be  determined  by  the  jurv 
on  all  the  evidence. 

The  question  in  the  case  is  whether  there  appears  a  well-grounded 
doubt  as  to  the  true  location  of  these  premises  arising  out  of  either  an 
uncertain,  insufficient  or  inaccurate  description  in  the  deed  such  as 
should  have  carried  the  whole  matter  of  location  as  a  question  of  fact 
to  the  jury.  A  slight  examination  of  the  evidence  in  the  case  suffices 
to  show  uncertainty  in  applying  this  grant  to  the  lands.  Surveyors  in 
running  the  exterior  lines,  while  they  found  the  courses  approximately 
accurate,  found  little  or  no  guide  in  the  distances  given  in  the  deed, 
but  in  reaching  monuments  called  for  were  obliged  to  make  measure- 
ments grossly  in  excess  of  those  called  for  in  the  description.  All  the 
monuments  called  for  in  the  tract  become  of  the  utmost  importance  in 
determining  extent  in  the  survey.  Upon  the  point  principally  contro- 
verted there  was  much  evidence  offered  in  the  case  to  establish  the  A. 
I.  monument  at  the  point  claimed  for  it  by  the  plaintiff.  To  place  it 
there  and  preserve  the  courses  of  the  two  lines  intervening  between 
that  and  the  0.  N.  monument  required  that  those  courses  should  be 
run  from  each  monument  to  a  point  of  intersection.  This  method  of 
survey  was  approved  by  the  testimony  of  surveyors  and  engineers  of 
reliable  character  and  experience.  True,  it  would  have  increased  the 
length  of  the  line  of  the  sixteenth  course.  But  such  increase  presents 
no  novelty  in  this  survey.  The  seventeenth  course,  or  southerly  line 
of  the  tract,  whether  that  claimed  by  the  plaintiff  or  defendant  be 
adopted,  was  on  length  of  line  largely  in  excess  of  the  call  in  the  sur- 
vey. A  line  run  from  the  end  of  the  twenty-nine  chains  in  the  six- 
teenth course  to  the  A,  I.  monnment,  as  claimed  by  the  plaintiff,  would 
still  increase  the  line.  The  method  of  surveying  by  reverse  courses  to 
ascertain  lost  corners,  or  to  correct  the  lines  of  a  survey,  is  one  in  use 
and  often  indispensable  in  removing  errors  in  description,  and  has 
received  approval  in  the  courts.    Fuller  v.  Carry  4  Vr.  157. 

Another  circumstance  was  shown  in  the  case  tending  to  throw  doubt 
on  the  correctness  of  the  length  given  of  the  sixteenth  line  of  course. 
In  the  Jones  location,  which  was  an  including  survey,  several  prior 
locations  were  excepted  from  the  grant.  Some  of  these  surveys,  which 
would  be  within  the  tract  aa  claimed  by  the  plaintiff,  would  be  outside 
.  of  any  boundary  line  run  from  the  end  ot  twenty-nine  chains,  and 
either  of  the  claimed  A.  I.  monuments.  This  circumstance,  however 
it  may  have  been  weakened  by  other  evidence  in  the  cause,  was  still 
pertinent  evidence  for  the  plaintiff,  And,  with  the  other  matters  referred 
to,  was  calculated  to  throw  such  doubt  on  the  correctness  of  the  length 
of  line  given  in  the  survey  for  the  sixteenth  course  as  to  remove  the 
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determination  of  that  matter  from  the  domain  of  the  court,  and  carry 
it  to  the  jury  with  the  other  patters  of  fact  to  be  determined  by 
them. 

The  direction  of  the  learned  trial  judge  would  have  been  unob- 
jectionable if  defendants'  view  of  the  position  of  the  A.  L  stone  had 
been  unquestioned  in  the  case.  He  would  have  thus  given  effect  to 
the  clear,  unquestioned  terms  of  the  grant.  But  when  the  weighty  evi- 
dence was  presented  by  the  plaintiff,  to  give  that  monument  the  position 
claimed  for  it  by  him,  an  error  in  the  description  of  one  or  the  other 
of  the  lines  between  the  two  monuments  was  made  manifest.  Either 
the  length  of  the  sixteenth  line  must  be  extended  to  meet  a  reverse 
line  from  the  monument,  so  established  by  the  plaintiff,  or  the  course 
of  the  seventeenth  line  must  be  materially  changed  in  direction,  as  well 
as  increased  in  extent. 

There  was  room  then  to  give  effect  to  the  superior  value  of  courses 
over  distances.  At  all  events  there  was  a  doubt  to  be  resolved,  an 
error  to  be  corrected  which  reached  beyond  any  relief  which  mere 
interpretation  of  the  descriptive  terms  in  the  deed  could  afford. 

I  am  quite  persuaded  the  solving  of  the  doubt  thus  raised,  and  the 
correction  of  this  apparent  error  should  have  been  submitted  to  the 
jury  upon  the  extrinsic  evidence  in  the  cause.  I  entertain  some  doubt 
whether,  under  the  circumstances,  the  defendant  had  suffered  any  sub- 
stantial injury  to  his  rights  by  the  direction  of  the  judge,  for  the  reason 
that,  having  submitted  to  the  jury  to  decide  upon  the  true  location  of 
the  A.  I.  monument,  their  verdict  would  indicate  that  they  had  found 
with  the  defendants  on  that  point.  But  I  think  it  cannot  be  safely 
said  that  the  plaintiff  did  not  suffer  injury  by  this  judicial  action.  I 
think  it  was  calculated  to  lead  the  jury  from  a  due  consideration  of  the 
evidence,  tending  to  establish  the  line  and  monument  as  claimed  by  him, 
and  threw  into  the  scale  of  the  defendants  the  persuasive  force  of  the 
fact  made  apparent  to  them  that  in  all  parts  of  this  survey  the  courses 
given  in  the  grant  were  proved  to  be  substantially  correct  by  subse- 
quent running.  They  might  have  concluded  that  not  unreasonably, 
that  this  lijie,  starting  where  it  might,  should  be  run  according  to  the 
course  called  for,  locating  the  corner  at  the  end  of  the  twenty-nine 
chains,  greatly  favored  the  claim  of  the  defendants. 

The  second  class  of  exceptions  relates  to  the  charge  of  the  judge  as 
to  the  effect  of  the  return  and  map  of  the  deputv  surveyor.  The 
instruction  was  that  the  deputy's  return  could  not  oe  used  to  contra- 
dict, alter  or  control  the  clear  language  of  the  survey.  And  again, 
upon  the  same  point,  on  the  refusal  of  the  requestfto  charge  that  "  the 
return  and  map  of  the  deputy  who  made  the  survev  are  always 
admissible  to  explain  the  calls  of  the  survey,  and,  in  this  case,  it  is 
admissible  to  explain  the  nature  of  the  corner  called  for  at  the  end  of 
the  sixteenth  line  of  the  said  survey,  namely,  that  the  6aid  corner  was 
a  post."  As  to  the  charge,  that  was,  perhaps,  a  correct  statement  of 
the  law  where  the  language  of  the  location  01  the  survey^  is  clear  that 
the  deputy's  return  cannot  vary  or  contradict  it.  And,  if  this  be  so, 
the  request  to  charge  was  somewhat  too  broad.  I  do  not  understand 
the  trial  judge  to  have  declared  that  the  return  and  map  made  bv  the 
deputy  were  not  competent  evidence  in  a  case  where  boundary  is  in 
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dispute.  Regarding  the  sixteenth  line  as  one  in  doubt  as  to  its  true 
location,  I  think  it  is  clear  that  such  map  and  return  are  competent 
evidence,  and  might  be  referred  to  to  shed  such  light  on  the  true  loca- 
tion as  they  afforo. 

The  third  class  of  exceptions  relates  to  the  overruling  and  withdrawal 
from  the  jury  of  the  evidence  of  declarations  of  deceased  persons,  with 
reference  to  the  corners  and  boundaries  in  dispute  in  the  case.  The 
ground  of  the  exclusion  of  this  testimony  was  that  such  declarations 
were  made  after  controversy  had  arisen  touching  the  questions  at  issue 
in  that  suit. 

The  testimony  shut  eut  under  this  ruling  was  hearsay,  and  would  on 
that  ground  have  been  properly  excluded  under  the  general  rule  against 
the  admission  of  hearsay  evidence,  unless  it  comes  under  some  exception 
permitting  testimony  ot  this  character  in  matter  of  boundaries. 

James  Lippincott,  one  of  the  witnesses,  was  allowed  to  testify  that 
Thomas  Haines  and  Joseph  ft.  Hulme  had  conversed  with  witness 
about  thirty  years  before  the  trial,  concerning  the  location  of  the  A.  I. 
monument.  And  Hulme,  in  the  conversation  with  him,  stated  that  the 
A.  I.  stone  —  claimed  by  the  plaintiff —  was  a  corner  of  the  Jones  Mill 
survey.  That  Haines  in  the  conversation  which  witness  had  with  him, 
"  told  him  the  same  in  substance,  that  the  A.  I.  stone  was  a  corner  to 
the  original  Abraham  Jones  survey."  There  was  other  testimony 
of  the  same  character.  Neither  Hulme  nor  Haines  were  ever  the  owners 
of,  or  in  possession  of, the  land  in  controversy.  The  conversation  related 
was  not  on  or  near  the  lands,  nor  while  declarants  were  engaged  in  any 
act  concerning  the  disputed  line  or  corner.  The  testimony  was  received 
under  the  defendants'  objection,  that  it  was  hearsav  evidence. 

If  the  evidence  received  was  competent  proof  o£  the  fact  declared  by 
these  aged  persons,  it  covered  a  very  important  point  of  inquiry  in  the  case. 

There  was  no  possibility  of  disproving  the  declarations,  and  the 
defendants  were  bdund  up  to  their  unqualified  acceptance,  without 
power  to  go  deeper  by  cross-examination  tnan  the  circumstances  attend- 
ing the  conversation  which  evolved  the  statement. 

It  is  said  on  behalf  of  this  evidence  that  it  is  admissible  under  an 
exception  to  the  general  rule  excluding  hearsay,  which  permits  proof 
of  boundaries  by  ancient  reputation,  ouch  declarations  seem  to  me  not 
to  belong  to  that  class  of  evidence. 

It  is  familiar  practice  to  receive  evidence  of  the  declarations  of  parties 
in  the  possession  of  lands  as  owners  made  against  their  interest,  to  bind 
such  owners  and  those  claiming  under  them.  Van  Blarcom  v.  Kipp, 
2  Dutch.  351 ;  Homer  v.  StiUweU,  6  Vr.  310. 

The  declarations  of  such  owner  when  engaged  in  pointing  out  his 
boundaries,  as  well  as  the  declarations  of  surveyors  and  others  acting 
in  the  same  manner  under  competent  authority,  would  be  admissible 
when  the  act  was  one  relevant  in  proof ;  as  of  the  res  gestae  if  such 
declaration  gave  character  to  the  act  proved.  But  the  practice  of  receiv- 
ing evidence  like  this  in  question,  on  deliberation,  in  our  trial  courts  is 
'  unfamiliar,  and  we  are  unable  to  find  any  authority  for  its  admission  in 
the  reported  cases  in  our  State.  Rwnk  v.  Ten  Eyck,  2  Dutch.  513,  is 
a  decision  against  it. 
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Some  countenance  for  its  admission  is  claimed,  under  the  language 
used  by  Chief  Justice  Green,  in  deciding  Opdyke  v.  Stevens :  "  Boun- 
daries," he  says,  "  may  be  proven  by  every  sort  of  evidence  that  is 
admissible  to  prove  any  other  fact ;  actual  occupation ;  ancient  repu- 
tation ;  the  admission  of  the  party  in  possession  against  his  interest,"  etc. 
Doubtless  proof  of  boundaries  by  ancient  reputation  has  a  place  in  the 
law  of  evidence.  But  the  learned  chief  justice  was  not  then  attempt- 
ing to  point  out  the  conditions  requisite  to  the  admission  of  such  evidence. 

The  admissibility  of  evidence  of  common  reputation  to  prove  ancient 
facts  of  a  public  or  quasi  public  nature  is  a  recognized  exception  to  the 
rule  excluding  hearsay  evidence. 

In  England,  on  questions  of  ancient  public  boundary,  this  source  of 
evidence  was  commonly  resorted  to.  Knowledge  of  such  public  mat- 
ters was  supposed  to  rest  in  the  possession  of  the  public,  because  of 
their  interest  therein,  and  in  any  litigation  touching  soch  subject  the 
parties  to  it  had  a  common  resort  for  ascertaining  the  truth.  And  there 
it  has  not  been  infrequent  where  private  lines  in  dispute  were  coinci- 
dent with  public  or  quasi  public  boundaries  to  admit  evidence  of  repu- 
tation in  determining  the  private  right. 

The  rule  to  the  same  extent  has  general  prevalence  in  the  States  of 
this  country.  1  Greenl.  Ev.  145 ;  Whart.  Ev.,  par.  185 ;  Reg.  v. Bed- 
fordshire, 4E.&B.  535. 

No  such  exception  to  the  general  rule  has  ever  been  recognized  in 
England  in  respect  to  the  determination  of  mere  private  boundaries, 
for  the  reason  that  such  private  interests  could  not  be  matter  of  knowl- 
edge with  the  public,  or  of  any  public  interest  or  concern. 

It  has,  therefore,  been  the  course  of  the  courts  there  to  entirely  exclude 
traditionary  evidence  in  suits  concerning  private  lines  and  monuments. 
Outram  v.  Morewood,  5  T.  R.  123 ;  Vidsbury  v.  Thomas,  14  East, 
323,  and  cases  cited  in  note ;  Clothier  v.  Chapman,  id.  331 ;  Dtmraven 
v.  IZetoeUen,  15  Q.  B.  791. 

In  some  of  the  American  States  the  rule  excluding  hearsay  testimony 
is,  in  this  line  of  fact,  to  some  extent  departed  from,  and  traditionary 
evidence  is  received  to  establish  private  boundary.  It  has  been  per- 
mitted, under  color  of  making  proof  by  ancient  reputation,  to  give  the 
declarations  of  third  persons,  strangers  to  the  title,  made  when  not 
engaged  in  any  provable  act,  such  declarations  being  recitals  of  past  acts 
and  doings  of  the  declarant,  or  expression  of  opinion  on  matters  exclu- 
sively pertaining  to  the  rights  oi  others. 

The  reception  of  such  evidence  is  confessedly  in  derogation  of  the 
established  rules  of  evidence  under  our  system,  and  is  justified  only  on 
the  ground  of  an  alleged  necessity. 

It  is  needless  to  cite  these  cases  as  they  are  fully  referred  to  in  the 
text-books  in  common  use. 

But  the  decided  weight  of  authority  in  the  country  and  under  the 
solid  ground  of  reason  and  principle,  is  against  the  admissibility  of  evi- 
dence of  this  character. 

The  cases  decided  in  the  courts  of  Massachusetts  illustrate  and  enforce 
what  is  believed  to  be  the  true  rule.  There  traditionary  proof  is  received 
in  matters  of  private  lines  only  when  the  boundary  in  question  is  a 
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public  or  quasi  public  one,  with  which  the  private  right  is  coincident. 
Proof  of  declarations  of  persons  since  deceased  in  respect  to  private 
boundaries,  to  be  admissible  in  evidence,  must  have  been  made  by  a 
declarant  in  possession  as  owner  at  the  time,  and  while  engaged  in 
pointing  out  the  boundary  in  question,  and  such  declarations  need  not 
De  against  interest  or  in  disparagement  of  title ;  they  are  received  when 
nothing  appears  to  show  an  interest  to  deceive  or  misrepresent.  Dag- 
gett  v.  Shaw,  5  Mete.  223 ;  Bartlett  v.  Emerson,  7  Gray,  174 ;  Ware 
v.  Brookhouse,  id.  454;  Long  v.  Cotton,  116  Mass.  414;  Whart.  Ev. 
191.  The  rule  in  Massachusetts  is  approved  in  the  Federal  courts. 
Bimnicutt  v.  Peyton,  102  U.  S.  333,  363. 

It  may  not  in  every  instance  be  readily  determinable  whether  a  dis- 
puted boundary  is  of  such  public  character  as  to  permit  evidence  of 
reputation  concerning  it.  In  the  case  of  lines  of  counties,  towns,  town- 
ships, highways,  large  water-courses  and  the  like,  there  can  be  no 
doubt.  But  there  may  be  lines  and  monuments  of  a  less  marked  pub- 
lic character,  and  yet  by  reason  of  their  relation  to  numerous  minor 
titles  and  land  divisions,  a  local  public  interest  may  arise,  and  a  con- 
sequent knowledge  in  the  neighborhood  concerning  them  may  be. 
readily  supposed  to  exist.  Such  cases  it  is  believed  come  within  the  rule. 
But  we  think  the  subject-matter  of  investigation  in  this  case  is  not 
shown  to  have  such  quasi  public  quality.  It  is  strictly  of  a  private 
nature.  In  such  cases  recitals  of  fact  not  made  by  one  in  possession  as 
owner  and  qualifying  such  possession,  not  made  by  an  owner  against 
interest,  not  made  by  one  in  the  performance  under  proper  authority, 
or  some  provable  act  in  respect  to  such  boundary,  and  qualifying  and 
characterizing  such  act,  but  being  the  me#re  voluntary  statement  of  a 
stranger,  not  under  oath,  or  in  presence  of  parties,  cannot,  under  any 
rule  of  reason  or  safety,  be  regarded  as  competent  testimony  upon 
which  to  determine  private  title  to  lands,  and  whether  made  ante  or 
post  litem  rnotam  are  equally  objectionable  and  illegal. 

And  while  the  courts  of  some  States  have,  as  it  would  seem,  been 
willing  to  receive  such  testimony,  in  this  State  we  have  not  gone  so 
far.  The  case  of  R unk  v.  Ten  Eyck,  cited  above,  decided  in  the  court 
of  errors  of  this  State  in  1853,  was  supposed  to  have  ruled  adversely 
to  the  admission  of  this  class  of  testimony  in  matter  of  private  right. 
The  case  was  decided  when  Chief  Justice  Green  was  a  member  of 
that  court,  and  the  language  used  by  him  in  Opdyke  v.  Stevens,  read 
in  the  light  of  this  case,  does  not  lead  to  the  belief  that  he  held  a 
different  view  of  the  rule  of  evidence  in  question.  The  court  below  in 
overruling  the  evidence  of  Lippincott  and  others  of  the  class  committed 
no  error.  But  the  judgment  should  be  reversed  and  new  trial  ordered 
for  error  in  the  direction  of  the  court  below,  above  pointed  out. 
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Selz  v.  Presburger. 
February  17,  1887. 

Bbs  Adjudicata  —  Motion. 

The  doctrine  of  res  judicata  is  not  applicable  to      e  summary  determination, 
by  a  subordinate  tribunal,  of  motions  which  are  merely  incidental  to  a  suit, 
when  such  determination  cannot  be  reviewed  in  the  appellate  courts.* 
Habeas  Corpus  —  Cannot  Examine  into  Facts. 

,  The  twenty-fifth  section  of  the  habeas  carpus  act — Rev.  468  —  does  not 
authorize  the  court  or  justice  before  whom  a  writ  of  habeas  corpus  is  returned, 
showing  that  the  prisoner  is  detained  by  virtue  of  a  legal  capias  ad  respondendum, 
to  examine  into  and  decide  upon  the  sufficiency  in  fact  of  the  proofs  upon  which 
the  order  for  the  capias  was  founded. 

If  the  affidavits  upon  which  an  order  for  bail  is  made  fairly  present  the  ques- 
tion whether  the  case  is  one  proper  for  a  capias,  then  the  determination  of  the 
judge  or  commissioner  upon  their  sufficiency  cannot  be  reviewed  by  means  of 
the  writ  of  habeas  corpus. 

On  habeas  corpus. 

Argued  at  November  term,  1886,  before  Justices  Knapp  and  Dixon. 

Mr.  Kalisch,  for  defendant.     C.  Parker,  for  plaintiffs. 

Dixon,  J.  The  defendant  was  arrested  on  a  capias  out  of  this  court 
at  the  suit  of  the  plaintiffs,  issued  upon  the  order  of  a  supreme  court 
commissioner,  who  adjudged  that  the  defendant  had  fraudulently  con- 
tracted the  debt  sued  for,  and  had  assigned,  removed  and  disposed  of 
his  property  with  intent  to  defraud  his  creditors.  Subsequently  he 
apphed  to  one  of  the  justices  of  this  court  for  a  discharge,  upon  the 
ground  that  the  affidavits  on  which  the  commissioner  had  made  his  order 
were  insufficient.  The  justice  refused  to  discharge  him.  Thereupon 
he  sued  out  a  writ  of  habeas  corpus,  and  the  return  thereto,  showing 
that  he  is  detained  by  virtue  of  tne  capias  ;  he  prays  a  discharge  upon 
the  same  ground  as  that  on  which  he  based  his  application  to  the 
justice. 

The  plaintiffs  meet  him  with  the  preliminary  objection  that  the 
determination  of  the  justice  is  conclusive. 

It  seems,  however,  to  be  the  better  opinion  that  the  doctrine  of  res 
judicata  is  not  applicable  to  the  summary  determination  by  a  subordi- 
nate tribunal  of  motions  which  are  merely  incidental,  the  decision  of 
which,'  not  being  entered  upon  the  record,  cannot  be  reviewed  in  the 
appellate  courts.  Simson  v.  Hart,  14  Johns.  62,  76;  Dickenson  v. 
UMiUmd,  1  Cow.  481,  495 ;  Van  Hensselaer  v.  Sheriff  'id.  501 ; 
Dottfusv.  Frosch,  5  Hill,  493,  note  a. 

In  Yates  v.  The  People,  6  Johns.  337,  Kent,  Ch.  J.,  expressed  the 
conviction  that  in  England  resolution  of  a  court  upon  habeas  cor- 
pus could  not  be  made  the  subject  of  a  writ  of  error,  and  in  harmony 
with  this  view  and  the  rule  that  non-appealable  orders  are  not  conclu- 
sive is  the  declaration  of  Baron  Pabke,  in  Expa/rte  Partington,  13  M. 
&  W.  679,  that  a  prisoner's  having  twice  been  refused  his  discharge  on 
habeas  corpus,  did  not  prevent  a  subsequent  application  for  the  same 

*  The  decision  of  a  motion  is  not  res  adjudicata  in  the  proper  sense  of  the  term. 
26  Eng.  Rep.  101;  Clark's  Ch.  (Moak's  ed.)  67  ;  lhalheimer  v.  Thalheimer,  25  W. 
Dig.  121;  Apsley  v.  Wood,  67  How.  Pr.  406. 
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writ,  since  the  defendant  had  "  a  right  to  the  opinion  of  every  court  as 
to  the  propriety  of  his  imprisonment."  But  alter  the  New  York  court 
of  errors  nad  in  Yates  v.  The  People,  vbi  supra,  held  that  a  writ  of 
error  would  lie  to  a  decision  on  habeas  corpus,  it  became  the  settled 
doctrine  in  that  State  that  such  a  decision  was  res  judicata.  Senator 
Paige  in  Meroein  v.  The  People,  25  Wend.  64,  100,  announcing  the 
rule  to  be:  "  Wherever  a  final  adjudication  of  an  inferior  court  —  or  of 
persons  invested  with  power  to  decide  on  the  property  and  rights  of 
the  citizen,  is  examinable  by  the  supreme  court,  upon  a  writ  of  error 
or  certiorari — such  final  adjudication  mav  be  pleaded  as  res  adjudicata, 
and  is  conclusive  upon  the  parties  in  all  future  controversies  relating  to 
the  same  matter."  In  Dwtght  v.  St.  John,  25  N.  Y.  203,  the  like  con- 
clusive force  was  ascribed  to  an  order  of  the  supreme  court  on  a  motion 
to  cancel  a  judgment  upon  the  ground  that  the  order  was  appeal- 
able. 

In  the  case  before  us,  the  decision  of  the  justice  refusing  to  discharge 
the  prisoner  was  rendered  upon  a  motion  merely  incidental  to  the  writ, 
and  could  not  be  subjectea  to  review  by  any  appellate  proceeding. 
We,  therefore,  think  it  is  not  entitled  to  stand  as  res  judicata,  and  that, 
if  the  law  has  provided  a  method  of  bringing  the  same  questions  under 
judicial  review,  its  considerations  should  not  be  strictly  precluded  by 
that  decision. 

But  can  the  question  which  the  prisoner  raises  be  considered  upon 
habeas  corpus  f  The  defendant  insists  that  it  can,  by  virtue  of  the 
twenty-fifth  section  of  the  habeas  corpus  act,  approved  March  27, 
1874.  Rev.  468.  Prior  to  this  statute,  it  is,  I  think,  plain  that  the 
sufficiency  of  the  affidavits  upon  which  an  order  for  bail,  in  an  action 
founded  upon  contract,  had  been  made  would  not  be  considered  on 
habeas  corpus.  That  writ  raised  only  the  question  whether  the 
prisoner  was  legally  in  custody.  State  v.  Ghray,  8  Vr.  368.  And  when 
the  warrant  for  the  prisoner's  detention  was  legal,  that  is,  valid  on  its 
face,  and  emanating  from  an  authority  having  jurisdiction,  the  prisoner 
was  legally  in  custody,  and  could  not  be  discharged  on  habeas  corpus. 
In  re  Sheriff  of  Middlesex,  11  Ad.  &  El.  273 ;  note  in  3  liill,  661 ; 
People  v.  Liscomb,  60  N.  Y.  559 ;  Peltier  v.  Pennington,  2  Green, 
312.  Under  the  Constitution  and  laws  of  this  State,  a  capias  issuing 
in  an  action  ex  contractu  out  of  a  superior  court  is  legal,  if  it  be  sup- 
ported by  an  order  for  bail  made  in  conformity  with  the  statute  regulat- 
ing imprisonment  for  debt.  State  v.  Dunn,  1  Dutch.  214.  Certainly 
this  is  true  when  the  order  is  based  upon  affidavits  which  fairly  present 
the  question  whether  the  case  is  one  proper  for  a  capias;  and  although 
the  court  which  granted  the  habeas  corpus  might  have  decided  that 
question  differently  from  the  judge  or  commissioner  making  the  order, 
the  legality  of  the  capias  and  or  the  imprisonment  under  it  was  not 
thereby  impaired.     Peltier  v.  Pennington,  vbi  supra. 

We  come  then  to  a  consideration  of  the  effect  of  section  25  of 
the  revised  habeas  corpus  act.  This  section  confers  upon  the  court  or 
justice  to  whom  a  writ  of  habeas  corpus  is  returned,  when  it  appears 
that  the  prisoner  is  in  custody  by  virtue  of  civil  process  issued  in  any 
action  founded  on  contract,  "the  same  power  as  was  conferred  by  the 
Vol.  IX— 105  ~" 
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supplement  to  the  practice  act,  approved  March  13, 1861  —  P,  L.  1861, 
p.  312;  Rev.  859,  §  64  —  upon  a  judge  of  the  court  out  of  which 
a  capias  had  issued  in  an  action  ex  contractu.  The  terms  in  which 
authority  is  granted  by  the  two  enactments  are  substantially  the  same. 
They  should,  therefore,  receive  the  same  interpretation.  But  it  is 
plain  that  the  act  of  1861  was  not  designed  to  give  the  power  of  deter- 
mining the  sufficiency  in  fact  of  the  proof  upon  whicn  the  order  for 
bail  was  founded.  That  power  had  already  been  granted  under  section 
83  of  the  practice  act  of  March  17,  1855.  P.  L.  1855,  p.  288;  Rev. 
858,  §  63.  The  purpose  of  the  act  of  1861  was  to  enable  the  defend- 
ant to  controvert  the  plaintiffs  ex  parte  proofs,  and  to  enable  the 
plaintiff  to  corroborate  and  supplement  them  by  further  evidence,  and 
so  to  present  to  the  court  or  judge  on  the  motion  to  discharge  a  ques- 
tion quite  different  from  that  passed  upon  by  the  officer  making  the 
original  order.  This  likewise  must  be  held  to  be  the  object  ot  the 
habeas  corpus  act.  Such  appears  on  its  face  to  be  its  meaning,  and 
we  are  precluded  from  finding  in  it  the  further  implied  design  which 
the  defendant  suggests,  by  the  fact  that  it  is  a  mere  transcript  of  the 
act  of  1861,  in  which  such  an  implication  is  plainly  inadmissible.  We 
are,  therefore,  of  opinion  that  we  would  have  no  right  to  discharge  the 
prisoner  by  virtue  of  this  writ  of  habeas  corpus,  if  we  thought  the 
affidavits  on  which  he  was  held  to  bail  were  insufficient  in  fact. 

But  we  may  add  that  we  do  not  think  they  are.  Although  contain- 
ing many  assertions  which  cannot  be  regarded  as  legitimate  evidence, 
these  affidavits  do  legally  show,  that  on  October  24,  1885,  the  defend- 
ant bought  on  credit  in  Chicago  over  $5,000  worth  of  merchandise,  to 
be  shipped  to  Colorado,  where  he  represented  that  he  had  a  very  profit- 
able business ;  that  about  $2,300  worth  of  this  merchandise  he  bought 
from  the  plaintiffs;  that  the  merchandise  reached  Colorado  about 
November  twenty-fourth ;  that  early  in  December  the  defendant's  busi- 
ness in  Colorado  had  passed  into  other  hands,  he  himself  had  disappeared 
and  could  not  be  found  by  the  plaintiffs  till  September,  1886,  when  he 
was  discovered  in  Newark,  N.  J. ;  that  he  was  then  doing  business  under 
the  style  of  "  The  London  and  Liverpool  Clothing  Company,"  and  was 
passing  personally  by  the  name  of  Mendel  Presburger,  although  the 
name  by  which  he  nad  contracted  his  debts  was  Chier  M.  Presburger. 
These  circumstances  justify  the  inference  that  he  fraudulently  con- 
tracted his  debt  to  the  plaintiffs. 

He  should  be  remanded  to  custody  under  the  capias. 


State  v.  Vansygkle. 

February  17,  1887. 

Tax  —  Mortgages  —  Non-Resident. 

In  matter  of  tax,  the  assessment  is  against  mortgagees.  A  land-owner  claimed 
exemption  and  obtained  deduction  because  of  a  mortgage  on  his  land  to  secure 
a  bond  payable  to  five  persons,  conditioned  to  pay  to  each  $1,000,  at  the  death  of 
a  certain  person  who  was  living  at  the  time  of  the  assessment.  One  of  the  mort- 
gagees had  sold  ar  d  assigned  all  his  interest  in  the  mortgage,  three  of  the  per- 
sons named  as  mortgagees  in  the  assessment  resided  out  of  the  State  of  New 
Jersey.     Held,  as  to  them  the  assessment  should  be  wholly  set  aside. 
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The  remaining  mortgagee  resided  in  the  State  of  New  Jersey.  Held,  that 
as  to  him  the  assessment  should  stand  only  for  the  true  value  of  his  interest  to 
be  ascertained  by  the  table  of  mortality  —  upon  expectancy  of  life  of  him 
who  was  to  receive  the  interest  during  life. 

Certiorari  in  matter  of  tax. 

Argued  at  November  term,  1886,  before  Justices  Reed,  Mages  and 
Parkkk. 

Mr.  Van  Blarcom,  for  prosecutors.     Mr.  Roe,  for  collecto* 

Parker,  J.  The  writ  in  this  cause  brings  here  an  assessment  for 
taxes,  of  which  the  following  is  a  copy,  viz.:  "  Anna  Maria  Crispin, 
formerly  Anna  Maria  Wilson,  Samuel  H.  Wilson,  Emma  Elizabeth 
Mitchell,  formerly  Emma  Elizabeth  Wilson,  Obed  W.  Wilson,  who  has 
assigned  his  interest  to  Abraham  H.  Wilson  and  Elsie  Decker  formerly 
Elsie  Wilson,  three  of  whom  reside  in  New  Jersey,  duly  recorded  in 
the  Sussex  county  clerk's  office  in  Book  S  of  Mortgages,  pages  56,  etc., 
joint  mortgage  against  Moses  W.  and  George  W.  Northrup,  lands 
adjoining  T.  F.  Young  and  others,  in  Green  township,  Sussex  county, 
$5,000,  total  tax  $40. 

The  mortgage  on  which  the  assessment  was  based  was  given  on  said 
lands,  by  one  Lewis  Wilson  —  a  former  owner  —  on  the  19th  day  of 
March,  1858,  to  the  persons  named  in  the  said  assessment,  to  secure  a 
bond,  the  condition  of  which  is  as  follows,  viz.:  *  That  if  the  above 
bound  en  Lewis  Wilson,  his  heirs,  executors  and  administrators,  or  any 
of  them,  shall  and  do  well  and  truly  pay  or  cause  to  be  paid  unto  the 
above-mentioned  Anna  Maria  Wilson,  Samuel  H.  Wilson,  Emma 
Elizabeth  Wilson,  Obed  W.  Wilson  and  Elsie  Wilson,  or  to  their  cer- 
tain attorney,  executors,  administrators,  or  assigns,  the  just  and  full  sum 
of  $5,000  each,  being  $1,000  each,  lawful  money  aforesaid,  and  to 
become  due  and  payable  immediately  after  the  decease  of  the  said  Lewis 
Wilson,  with  interest  for  the  same,  at  the  rate  of  six  per  cent  per 
annum  from  and  after  his  said  decease  until  paid." 

At  the  time  the  assessment  in  question  was  made,  Mrs.  Crispin 
resided  in  the  State  of  Wisconsin,  Mrs.  Mitchell  in  the  State  of  Cali- 
fornia, and  Mrs.  Decker  in  the  State  of  New  York. 

Obed  W.  Wilson  had  previously  assigned  his  interest  in  said  bond 
and  mortgage  to  Abram  H.  Wilson,  by  deed  of  assignment  duly 
recorded. 

At  the  date  of  the  assessment — May  20,  1885  —  the  said  Lewis 
Wilson  was  living,  aged  sixty-two  years,  in  health,  and  having  an  aver- 
age expectancyof  lire. 

Samuel  H.  Wilson,  one  of  the  mortgagees,  appeared  before  the  com- 
missioners of  appeal  in  cases  of  taxation,  at  their  regular  meeting  in 
November,  1885,  and  for  himself  and  the  other  prosecutors,  claimed 
that  the  tax  was  wrongfully  assessed,  firsts  because  his  three  sisters 
resided  out  of  the  State  of  New  Jersey  ;  secondly  y  because  his  brother 
Obed  W.  Wilson  had  assigned  all  his  interest  in  said  mortgage,  before 
the  date  of  the  assessment ;  and  thirdly \  because  the  assessment  on  his  — 
Samuel  H.  Wilson's — interest  therein  was  not  on  the  true  value  thereof. 

The  said  Samuel  H.  Wilson  also  claimed  before  the  commissioners* 
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that  the  assessment,  if  otherwise  legal,  was  erroneous,  because  it  should 
have  been  made  severally,  on  the  mterest  of  each  one  assessable  and 
not  jointly. 

It  is  clear  that  the  assessment  against  Obed  W.  Wilson  is  erroneous, 
because  at  its  date  he  had  no  interest  in  the  mortgage,  or  the  debt 
secured  thereby,  he  having  previously  transferred  all  his  right  by  deed 
of  assignment. 

Three  of  the  prosecutors  resided  out  of  the  State  of  New  Jersey  at 
the  time  of  the  assessment.  As  to  those  the  assessment  is  illegal.  To 
authorize  an  assessment  on  a  mortgage  and  the  debt  secnred  thereby 
the  land-owner  must  first  claim  deduction  and  have  it  allowed  by  the 
assessor.  The  act  of  1876  provides,  that  where  there  is  a  deduction  and 
an  allowance  made  by  the  assessor,  the  mortgage  or  debt  secured  thereby 
shall  be  assessed  for  taxation  and  collected,  for  the  township  where  the 
land  is  situated,  from  the  mortgagee ;  and  in  case  of  non-payment  the 
name  of  the  delinquent  shall  be  delivered  to  a  justice  of  the  peace  of 
the  county  where  the  delinquent  resides  who  shall  proceed  to  have 
the  tax  collected.  Where  the  mortgagee  resides  out  of  the  State,  the 
land-owner  is  not  entitled  to  a  deduction — and  the  interest  of  the 
mortgagee  is  not  assessable.     King  v.  Manning,  11  Vr»  461. 

The  condition  of  the  bond  shows  that  the  money  was  to  be  paid  to 
the  obligees  severally,  the  sum  of  $1,000  to  each,  at  the  death  ot  Lewis 
Wilson.  The  interest  of  each  in  the  money  secured  by  the  mortgage 
was  specified  therein.  Their  interest  was  not  joint,  and  if  one  had  paid 
tax  on  the  whole,  without  direction  of  the  others,  he  could  not  have 
enforced  contributions  from  the  others.  There  should  have  been  a  sepa- 
rate assessment  on  the  interest  of  each,  liable  to  be  taxed. 

None  of  the  prosecutors  were  legally  assessable  except  Samuel  H. 
Wilson,  and  there  is  also  error  in  the  assessment  against  him  because 
his  interest  in  the  mortgage  and  the  debt  secured  thereby  was  not 
assessed  at  the  true  value  thereof. 

At  the  time  of  the  assessment  neither  the  principal  or  interest  of  the 
mortgage,  or  any  part  thereof,  were  payable  to  him,  nor  would  either 
be  payable  to  him  until  the  death  of  Lewis  Wilson. 

In  Wyokoff  v.  Jones,  10  Vr.  650,  this  court  decided  that  where  a  bond 
and  mortgage  were  given  to  executors,  conditioned  for  the  payment  of 
interest  to  a  widow  during  her  life,  and  of  the  principal  to  the  executors 
at  her  death,  the  executors  were  taxable  for  such  bond  and  mortgage, 
at  the  present  value  of  theprincipal,  computed  according  to  the  rules  of 
the  court  of  chancery.  The  court  in  that  case  said :  "  The  security 
represents  two  funds,  one  the  property  of  the  widow,  which  is  her  right 
to  have  the  interest  annually  during  her  life,  and  the  other  the  property 
of  the  executors  and  consisting  of  their  right  to  have  the  principal  at 
her  death.  The  principal,  as  to  the  beneficiaries,  must  be  barren  during 
the  life  of  the  wiaow  and  is  not  equivalent  to  so  much  money  in  hand. 
The  statute  requires  property  to  be  taxed  at  its  full  and  actual  value, 
according  to  its  trne  value  by  recent  amendments  to  the  Constitution. 
The  tax  should,  therefore,  be  imposed  against  the  executors  on  the  value 
of  the  principal,  on  the  legal  day  of  assessment,  and  if  counsel  cannot 
agree  upon  that,  a  commissioner  of  the  court  will  ascertain  it,  using  for 
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that  purpose  the  rules  of  the  court  of  chancery.  To  that  extent  the 
tax  is  affirmed,  and  as  to  the  snrplus  it  is  set  aside."  » 

The  result  in  this  case  is  that,  as  to  all  the  prosecutors  except  Samuel 
H.  Wilson,  the  assessment  must  be  wholly  set  aside,  and  as  to  him  it 
should  stand  for  the  true  value  of  his  interest  in  the  mortgage  on  the 
day  of  the  assessment,  based  upon  the  expectancy  of  life  of  Lewis  Wil- 
son, such  value  to  be  ascertained  by  the  table  01  mortality  used  in  this 
State  for  the  ascertainment  of  value  upon  expectancy  of  life.  The 
prosecutors  are  entitled  to  costs. 

The  decision  in  this  case  is  not  to  affect  the  right  of  the  township 
authorities  to  apply  to  this  court,  under  the  act  of  March  23,  1881,  in 
reference  to  the  interest  in  said  mortgage  of  Abram  H.  Wilson,  assignee 
of  Obed  W.  Wilson. 


Long  Branch  v.  Sloans. 

February  17,  1887. 

Constitutional  Law  — Local  and  Special  — N.  J.  Laws,  1886,  p.  355. 

The  act  entitled  "  A  supplement  to  an  act  entitled  *  An  act  for  the  formation  of 
borough  governments,'  approved  April  5,  1878/  which  was  approved  April  22, 
1886 —  Laws  of  1886,  p.  255 — is  invalid  as  being  in  contravention  of  the  constitu- 
tional prohibition  against  local  and  special  laws  regulating  the  internal  affairs  of 
towns,  etc. 

On  August  11,  1886,  A.  Walling,  Jr.,  presiding  judge  of  the  Mon- 
mouth county  common  pleas,  made  an  order  directing  a  special  election 
to  be  held  on  August  25,  1886,  of  the  legal  voters  within  the  munici- 
pality known  as  the  Long  Branch  Police  Sanitary  and  Improvement 
Commission,  to  vote  for  or  against  the  incorporation  of  a  proposed 
borough,  to  be  known  by  the  name  of  the  Mayor  and  Council  of  the 
borough  of  Long  Branch,  and  comprising  territory  designated  by  a  par- 
ticular description. 

The  order  was  declared  therein  to  be  made  under  the  provisions  of 
chapter  187  of  the  Laws  of  1886,  and  upon  the  application  and  notice 
required  by  that  act. 

The  order  further  declared  that  the  election  so  called  was  to  deter- 
mine, by  the  votes  of  the  majority,  upon  the  acceptance  of  the  powers 
conferred  by  said  act  and  the  acts  to  which  it  was  supplemental.  The 
order  with  the  application  and  notice  have  been  brought  here  by  this 
writ  of  certiorari. 

Argued  at  November  term,  1886,  before  Justices  Reed,  Pakkeb  and 
Magie. 

Mr.  Arrow8mith  and  F.  P.  McDermotty  for  prosecutor.  J.  S. 
Applegate,  for  defendants. 

Magie,  J.  Some  preliminary  questions  must  be  disposed  of  before 
the  validity  of  the  order  brought  up  by  the  writ  can  be  considered.  It 
is  contended  in  the  first  place  that  the  prosecutor  named  in  the  indorse- 
ment on  the  writ  is  a  fictitious  person.  The  insistment  is  that  "  the 
city  of  Long  Branch  "  is  not  the  name  of  any  corporation  known  to 
the  law,  and  that  for  this  reason  the  certiorari  should  be  dismissed. 
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If  no  prosecutor  had  been  named  in  the  indorsement,  a  motion  to 
quftsh  this  writ  would  have  prevailed.  Coddmgton  v.  Stanton, 
2  Halst.  84.  But  the  writ  was  regularly  allowed.  The  judge  who 
gave  it  his  allocatur  must  have  been  satisfied  there  was  a  real  prosecu- 
tor. The  objection  must,  therefore,  take  this  shape,  viz. :  that  the 
real  prosecutor  has  indorsed  on  the  writ  a  wrong  name. 

From  the  briefs  of  counsel  we  learn  that  this  is  the  real  objection, 
for  it  thus  appears  that  the  prosecutor  is  the  corporation  which  was 
created  by  an  act  entitled  "  An  act  to  establish  the  Long  Branch  Police, 
Sanitary  and  Improvement  Commission,"  approved  April  11,  1S65, 
and  which  exercises  the  powers  conferred  by  that  act  and  by  others 
supplementary  to  it.  In  the  same  manner  we  learn  that  this  corpora- 
tion assumed  the  name  indorsed  on  the  writ,  under  authority  of  an  act 
entitled  "  An  act  providing  for  additional  powers  and  certain  changes 
in  the  government  of  certain  localities  governed  by  commissioners," 
passed  April  17,  1884,  and  a  supplement  to  that  act  passed  March  9, 
1886.  Defendant's  contention  16  that  these  acts  are  void  for  uncon- 
stitutionality, and  the  change  of  corporate  name  based  thereon  is 
equally  void.  The  fourteenth  section  of  the  act  of  1884  has  already 
been  pronounced  invalid  in  this  court.     Boss  v.  Winsor,  19  Vr.  95. 

The  reason  which  induced  this  court  to  declare  that  an  abortive  act 
of  legislation  seems  equally  applicable  to  the  supplement  of  1886,  so 
far  as  it  gives  authority  to  adopt  a  municipal  title  only  to  municipalities 
governed  by  commissioners,  and  withholds  such  authority  from  other 
municipalities.  But  assuming  that  defendants  may  question  in  this 
collateral  way  the  right  of  prosecutor  to  use  the  name  indorsed  on  thi* 
writ,  and  that  prosecutor  had  no  right  to  that  name,  yet  the  objection 
ought  not  to  result  in  a  dismissal  of  the  writ  at  this  time.  The  need 
of  a  prosecutor  in  certiorari  is  only  to  provide  a  person  against  whom 
a  judgment  for  defendants  may  be  enforced.  There  is  a  real  prosecu- 
tor. If  it  asks  to  have  the  writ  and  proceedings  amended  by  the 
indorsement  of  its  proper  corporate  name,  they  can  and  ought  to  be 
so  amended.  State  v.  Jersey  City,  6  Vr.  405 ;  State  v.  Justice,  4  Zabr. 
413 ;  Inhabitants  v.  DiUey,  id.  209 ;  Upper  Freehold  v.  EiUsboro, 
1  J.  S.  Gr.  289 ;  State  v.  Hanford,  6  Halst.  71 ;  State  v.  Kirby,  2 
South.  835.  If  it  declines  to  apply,  defendants  may  make  application 
for  an  order  requiring  such  an  amendment,  if  they  think  it  desirable, 
before  the  judgment  in  this  case  shall  be  entered. 

It  is  next  contended  that  the  writ  should  not  have  been  directed  to 
Judge  Walling,  but  to  the  applicants  for  the  order.  Bj  the  well-set- 
tled rule  it  ought  to  have  been  directed  to  the  person  or  persons  known 
to  have  the  custody  of  the  order.  The  return  has  been  made  by  Jud^e 
Walling,  and  shows  that  the  original  order  was  in  his  custody.  In 
Morris  Canal  v.  State,  2  J.  S.  Gr.  411,  a  certiorari  was  directed 
to  the  commissioners  appointed  to  appraise  lands  taken  by  the  Morris 
canal.  By  the  act  under  which  tney  were  appointed,  they  were 
required  to  file  their  appraisement  with  the  clerks  of  the  various  coun- 
ties through  which  the  canal  ran.  The  return  made  showed  that  they 
had  filed  the  appraisements,  and  it  was  held  that  the  writ  should  have 
been  directed  to  the  clerks.    But  in  this  case  it  appears  that  Judge 
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Walling  had  the  actual  custody  of  the  order.  In  my  judgment  he 
was  the  rightful  custodian  of  the  order.  The  act  under  which  it  was 
purported  to  have  been  made  does  not  declare  in  whose  custody  it  is 
to  be  kept.  That  is  left  to  implication.  By  section  5  it  is  provided 
that  if  a  majority  of  votes  cast  shall  be  found  to  be  "  for  incorporation," 
the  result  shall  be  certified  to  the  clerk  of  the  county,  "  to  be  filed  in 
his  office."  From  the  time  of  the  filing  of  such  a  certificate  the  inhab- 
itants of  the  district  affected  become  incorporated.  From  this  I  think 
it  may  be  inferred  that  the  judge's  order,  which  is  the  only  justification 
for  such  an  election,  should  also  then  be  filed.  It  should,  therefore, 
remain  in  his  custody  so  that  he  may  file  it.  It  does  not  seem  to  be 
a  reasonable  inference  that  the  order  should  be  in  the  joint  custody  of 
the  numerous  applicants,  many,  and  indeed  all,  of  whom  may  be  non- 
residents. It  is  further  urged  that  the  writ  was  sued  out  prematurely. 
It  was  tested  on  August  19,  1886,  while  the  election  called  for  by  the 
order  was  not  to  be  neld  until  August  twenty-fifth. 

But  this  objection  is  untenable.  This  order  was  a  first  step  in  a 
proceeding  which  might  result  in  the  dismemberment  of  the  municipal- 
ity, which  is  the  real  prosecutor.  It  was  an  adjudication  by  the  officer 
wno  made  it  of  his  right  to  call  the  election.  When  made,  the  munici- 
pality affected  had  a  right  to  challenge  the  validity  of  his  adjudication. 
In  this  respect  the  case  falls  within  that  class  in  which  a  certiorari 
will  lie  before  final  action  or  judgment.  State  v.  Patterson,  10 
Vr.  489.  We  are,  therefore,  compelled  to  consider  whether  the 
order  brought  up  by  this  writ  can  be  sustained.  The  reason  urged 
against  this  order  calls  in  question  two  acts  of  the  legislature  under 
which  it  was  made,  and  upon  the  validity  of  which  it  can  alone  stand. 
The  contention  is  that  both  acts  are  void,  because  within  the  prohibition 
of  that  part  of  paragraph  2  of  section  7  of  article  4  of  the  amended 
Constitution,  wnich  forbids  the  passing  of  private,  local  and  special 
laws  regulating  the  internal  affairs  of  towns  and  counties.  The  first 
of  these  impugned  acts  is  entitled  "An  act  for  the  formation  of  borough 
governments,  approved  April  5,  1878.  Laws  of  1878,  p.  403.  Tne 
second  is  a  supplement  to  the  first,  and  was  approved  April  22,  1886. 
Laws  of  1886,  p.  255. 

It  is  obvious,  however,  that  the  act  of  1878  ought  not  to  be  brought 
into  question,  unless  it  is  necessary  to  the  decision  of  the  case  before 
us.  It  seems  to  have  stood  unchallenged  for  nearly  nine  years.  Under 
its  provisions  borough  governments  may  have  been  formed.  A  decision 
against  its  validity  might  operate  most  disastrously  upon  such  boroughs 
without  their  having  had  an  opportunity  to  be  heard. 

For  this  reason  the  objections  to  the  supplement  of  1886  have  been 
first  considered,  and  since  they  have  been  found  to  be  insurmountable, 
no  opinion  will  be  expressed  on  the  act  of  1878.  It  will  be  referred  to 
only  so  far  as  necessary  to  make  clear  the  points  decided. 

The  act  of  1878  empowers  the  inhabitants  of  any  township  or  part 
of  a  township,  embracing  an  area  not  exceeding  four  square  miles,  and 
containing  a  population  not  exceeding  five  thousand,  to  become  a  body 
corporate,  wnen  a  majority  of  the  electors  in  the  proposed  borougn 
shall  so  decide.     It  provides  how  an  election  for  that  purpose  shall  oe 
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held  and  how  its  result  shall  be  certified.  When  the  certificate  shows  a 
decision  in  favor  of  incorporation  the  inhabitants  are  declared  to  become 
a  corporation  with  the  usual  powers  of  succession,  etc.  It  provides  for 
the  subsequent  election  of  omcers  for  the  government  of  the  borough 
and  prescribes  their  powers  and  duties.  It  grants  to  the  corporations 
so  created  certain  municipal  powers,  broader  in  extent  than  tnose  pos- 
sessed by  townships,  but  not  so  extensive  as  those  usually  possessed  by 
cities,  and  even  by  towns,  boroughs  and  other  municipalities  already  in 
existence. 

The  supplement  of  1886  provides  that  a  borough  government  may 
be  formed  thereunder  or  under  the  act  to  which  it  is  a  supplement, 
by  the  inhabitants  of  any  portion  of  this  State  now  subject  to  the  gov- 
ernment of  commissioners,  or  a  police  or  sanitary  board,  or  any  other 
form  of  municipal  government,  other  than  that  of  an  incorporated  city 
or  town.  It  declares  that  the  act  and  the  act  to  which  it  is  a  supple- 
ment shall  take  effect  whenever,  at  an  election  called  by  a  supreme 
court  justice,  or  the  presiding  judge  of  the  county  common  pleas,  the 
legal  voters  within  the  municipality  shall  accept  the  powers  conferred 
by  said  acts.  It  prescribes  how  the  election  shall  be  held  and  how  its 
result  shall  be  certified  if  in  favor  of  incorporation.  It  provides  that 
upon  the  filing  of  such  a  certificate  the  inhabitants  of  the  proposed 
borough  shall  be  a  body  corporate  with  the  usual  powers  of  succession, 
etc. 

If  necessary  to  determine  the  whole  effect  of  these  two  acts  when 
read  together,  I  think  the  task  would  be  difficult. 

Bnt  so  much  is  clear  that  the  supplement  designs  to  extend  the  priv- 
ileges of  the  original  act  to  a  new  class  of  objects ;  that  it  provides  for 
incorporations  from  that  class  by  modes  and  machinery  differing  from 
that  provided  by  the  original  act ;  but  confers  on  the  corporations  60 
created  the  specific  powers  conferred  by  the  original  act,  which  are  not 
again  enumerated  in  the  supplement. 

The  contention  is  that  the  supplement  is  a  law  regulating  the  internal 
affairs  of  towns,  within  the  settled  meaning  of  the  constitutional  clause 
in  question. 

This  contention  is  first  met  by  a  claim  that  this  legislation  rather 
creates  new  political  divisions  of  the  State,  than  regulates  the  internal 
affairs  of  such  divisions,  and  the  case  of  Pell  v.  Newark^  11  Vr.  71,  is 
cited  as  authority  for  the  proposition  that  the  legislature  is  not  forbid- 
den, by  the  constitutional  clause  invoked  in  this  case,  to  create  new 
political  divisions  of  the  State.  But  the  learned  judge  who  expressed 
that  opinion  made  the  very  obvious  distinction  between  the  creation  or 
alteration  of  a  political  division  and  the  establishment  and  regulation  of 
a  local  government  therein.  He  said :  "  The  right  is  still  preserved  to 
the  legislature  to  create  cities,  towns  and  counties,  and  to  change  their 
boundaries  by  special  laws  so  as  to  make  them  appropriate  political  dis- 
tricts for  the  application  of  general  laws  establishing  uniform  rules  for 
their  regulation/'  The  act  under  consideration  in  that  case  altered  the 
boundaries  of  a  ward  within  a  city,  and  also  contained  provisions  affect- 
ing the  time  of  elections  and  the  term  of  office  of  officers  in  that  city. 
In  this  court  it  was  held  that  the  alteration  of  the  boundary  of  a  ward 
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was  a  regulation  of  the  internal  affairs  of  a  city  forbidden  to  be  done 
by  special  laws.  In  the  court  of  errors  the  learned  chief  justice 
declined  to  express  any  opinion  on  that  point.  Leaving  it,  therefore, 
undetermined  whether  a  ward  boundary  could  be  changed  by  the  special 
law,  he  yet  held  that  law  to  be  unconstitutional  because  its  other  pro- 
visions were  regulations*  of  the  internal  affairs  of  the  city.  Petl  v. 
Newark,  11  Vr.  550. 

It  is  unnecessary  to  express  in  this  case  any  opinion  as  to  the  legisla- 
tive power  to  create  or  alter  political  divisions  by  special  laws.  Assum- 
ing the  power  to  exist,  it  is  confined,  in  my  judgment,  to  the  mere  cre- 
ation of  a  new  division,  or  the  mere  alteration  of  an  existing  division. 
If  the  act  of  creation  or  alteration  be  single  and  the  new  division  and 
the  severed  parts  find  the  rules  for  their  internal  affairs  in  some  general 
law,  then  such  legislation  may  not  be  objectionable.  But  if  the  act  of 
creation  or  alteration  includes  provisions  looking  to  the  regulation  and 
government  of  the  newly-created  or  altered  districts,  or  ot  the  district 
from  which  they  have  been  taken,  then  the  legislation  regulates  the 
internal  affairs  of  those  districts  and  cannot  be  supported  unless  it  is 
general 

In  this  view,  which  I  deem  to  be  in  entire  Harmony  with  the  cases, 
the  supplement  of  1886  is  a  regulation  of  the  internal  affairs  of  towns, 
etc. 

It  remains  to  consider  whether  the  supplement  is  a  general  law  within 
the  meaning  of  the  constitutional  clause  in  question. 

Since  the  adoption  of  this  clause,  its  meaning  in  this  respect  has  been 
settled  by  a  great  unanimity  of  opinion  in  numerous  cases.  I  will  not 
cite  the  cases  or  attempt  to  formulate  another  definition.  For  the  pur- 
poses of  this  case  it  is  sufficient  to  say  that  a  determination  whether  or 
not  a  given  law  is  general  will  proceed  from  a  consideration  both  of  the 

{urpose  of  the  act  and  the  objects  on  which  it  is  intended  to  operate, 
f  these  objects  are  distinguished  from  others  by  characteristics  evincing 
a  peculiar  relation  to  the  legislative  purpose,  and  showing  the  legislation 
to  be  reasonably  appropriate  to  the  former  and  inappropriate  to  the 
latter,  the  objects  will  oe  considered,  as  respects  such  legislation,  to  be 
a  class  by  themselves,  and  legislation  affecting  such  a  class  to  be  gen- 
eral. But  if  the  characteristics  used  to  distinguish  the  objects  to  which 
the  legislation  applies  from  others  are  not  germane  to  tne  legislative 
purpose,  or  do  not  indicate  some  reasonable  appropriateness  in  its  appli- 
cation, or  if  objects  with  similar  characteristics  and  like  relation  to  the 
legislative  purpose  have  been  excluded  from  the  operation  of  the  law, 
then  the  classification  would  be  incomplete  and  faulty,  and  the  legisla- 
tion not  general,  but  local  or  special. 

Let  us  examine  this  supplement  in  thfe  manner: 

The  plain  legislative  purpose  disclosed  by  it  is  to  provide  a  mode  for 
the  creation,  out  of  certain  existing  municipalities,  of  new  municipal 
corporations,  with  corporate  powers  greater  than  those  possessed  oy 
townships,  and  less  than  those  usually  possessed  by  cities,  or  even  towns, 
boroughs,  and  other  existing  municipalities,  and  to  provide  how  such 
corporations  shall  be  continued  in  existence  and  governed. 

In  passing  it  may  be  said  that  the  mode  for  forming  boroughs  pre- 
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scribed  by  the  supplement  materially  differs  from  that  prescribed  by 
the  original  act.  J3y  the  latter,  the  proceeding  is  initiated  by  a  petition 
of  the  owners  of  one-tenth  in  value  of  the  taxable  real  estate  in  the  pro- 
posed borough ;  by  the  former,  the  owners  of  at  least  one-half  in  value 
of  the  taxable  real  estate  in  the  proposed  borough  must  petition.  By 
the  original  act  the  election  to  determine  the  acceptance  of  corporate 
powers  is  to  be  held  by  the  voters  of  the  proposed  borough,  by  the 
supplement  it  is  to  be  held  by  the  voters  of  the  municipality. 

The  objects  on  which  the  supplement  operates  are  the  inhabitants 
of  any  portion  of  the  State,  subject  to  any  form  of  municipal  govern- 
ment other  than  incorporated  towns  and  cities.  Such  inhabitants,  if 
they  can  obtain  the  petition  of  the  owners  of  one-half  in  value  of  the 
taxable  real  estate,  may  require  an  election  to  be  held,  and  if  a  majority 
of  the  voters  in  the  municipality  from  which  they  have  come  vote  for 
incorporation,  they  become  incorporated,  with  the  powers  conferred  by 
the  original  act. 

There  is  much  in  this  supplement  to  indicate  that  it  was  intended  to 
apply  only  to  the  whole  inhabitants  of  any  municipality,  and  not  to  a 
part  of  them.  If  that  interpretation  could  be  accepted,  the  order  before 
us  cannot  be  sustained,  for  it  relates  only  to  a  part  of  an  existing  muni- 
cipality. But  I  am  driven  to  the  conclusion  tnat  the  act  applies  to  any 
J»art  oi  the  inhabitants  of  any  municipality  included  in  its  provisions, 
t  expressly  provides  in  section  18,  how  the  property  and  debts  of  a 
former  borough,  out  of  which  a  new  borough  may  be  formed,  shall  be 
divided  between  the  old  and  new  corporation.  The  inference  is  neces- 
sary that  it  was  designed  to  permit  the  creation  of  a  new  borough  out 
of  a  part  of  a  previously  existing  municipality. 

It  is  apparent  that  this  supplement  classifies  the  objects  on  which  it 
operates  by  the  single  characteristic  of  residence.  To  any  inhabitants 
subject  to  any  form  of  municipal  government  other  than  incorporated 
towns  and  cities,  it  offers  an  opportunity  to  sever  themselves  from  the 
village,  borough,  commission  or  other  municipality  of  which  they  are 
parts,  and  to  create  a  new  municipality.  The  inhabitants  of  towns  and 
cities  on  one  hand,  and  the  inhabitants  of  townships  on  the  other  hand, 
are  excluded  from  its  operation.  The  inhabitants  of  the  included  muni- 
cipality may  be  few  or  many;  they  may  occupy  a  whole  or  a  part 
thereof ;  if  only  inhabitants  they  may  put  in  operation  the  provisions 
of  this  legislation.  It  is,  therefore,  within  the  bounds  of  possibility 
that  a  flourishing  borough  may  sub-divide  itself  into  as  many  separate 
boroughs  as  it  has  blocks,  with  a  mayor  aud  common  council  in  each. 

Nor  does  this  supplement  show  a  design  to  enlarge  corporate  powers. 
The  original  act  permitted  the  formation  of  borough  governments  out 
of  townships.  This  was  a  change  from  a  low  to  a  higher  range  of  muni- 
cipal power.  Much  might  be  said  in  favor  of  legislation  which  offers 
to  any  class  of  municipalities  the  power  to  acquire  a  higher  grade.  But 
the  supplement  affects  municipal  corporations  having  powers  far  more 
extensive  than  those  which  it  professes  to  confer.  The  result  is  that 
it  affords  opportunity  to  the  inhabitants  of  such  corporations  of  higher 
grade  to  escape  from  the  duties  and  burdens  imposed  thereunder,  and 
to  accept  the  lower  range  of  powers  conferred  by  this  legislation  with 
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a  corresponding  reduction  of  responsibility.  By  this  review  of  the  sup- 
plement its  defects  are,  I  conceive,  disclosed. 

In  the  first  place  it  designs  to  afford  an  opportunity  for  local  self 
government  in  the  minutest  subdivisions.  It  offers  that  opportunity  only 
to  the  inhabitants  of  certain  municipalities.  It  excludes  from  the  oppor- 
tunity the  inhabitants  of  cities  and  towns.  But  I  am  not  able  to  discover 
any  characteristic  of  the  inhabitants  of  cities  and  towns,  distinguishing 
them  with  respect  to  such  legislation  from  the  inhabitants  of  other 
municipalities.  To  my  mind  they  all  bear  precisely  the  same  relation  to 
the  purposes  of  this  legislation.  In  the  exclusion  of  the  inhabitants  of 
towns  and  cities  I  think  the  classification  of  the  supplement  is  faulty. 

In  the  next  place  the  supplement  offers  to  the  class  on  which  it  oper- 
ates the  opportunity  to  acquire  specific  municipal  powers.  The  original 
act  furnished  a  like  opportunity  to  another  class,  viz.:  the  inhabitants 
of  townships.  Yet  the  legislation  is  so  diverse,  that  the  opportunity  is 
offered  to  one  class  on  conditions  which  substantially  differ  from  those 
on  which  the  like  opportunity  is  offered  to  the  other  class.  Both  classes 
manifestly  bear  the  same  relation  to  the  legislative  purpose,  and  the 
legislation  is  quite  as  appropriate  to  one  class  as  to  the  other.  But  by 
the  diversity  of  the  conditions  imposed,  a  manifest  distinction  is  made 
between  the  two  classes,  which,  in  my  judgment,  renders  the  classifi- 
cation incomplete,  and,  therefore,  faulty. 

Other  objections  have  been  suggested  which  are  of  importance,  and  of 
no  little  difficulty.  I  refer  particularly  to  an  objection  that  this  legis- 
lation, in  itself,  and  in  connection  with  other  legislation,  affords  to  the 
inhabitants  of  almost  every  part  of  the  State  an  opportunity  to  adopt 
one  of  several  variant  forms  of  municipal  government.  The  contention  is 
that  the  power  of  choice  is  not  limited  to  a  voluntary  abandonment  of 
a  special  charter  by  the  adoption  of  one  general  system,  but  extends  to 
a  choice  between  several  so-called  general  systems.  This,  it  is  insisted, 
violates  the  spirit  and  intent  of  the  constitutional  clause  invoked  in  this 
case. 

But  the  result  before  reached  renders  unnecessary  any  consideration 
of  these  objections. 

The  order  brought  up  by  this  certiorari  must  be  set  aside. 
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SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 


Prootor  v.  Hartigan. 

January  81,  1887. 

Contract  —  Acceptance  of  Order  —  Evidence  to  Qualify. 

The  acceptance  of  an  order,  "  to  be  paid  oat  of  the  last  payment,"  is  not  an 
unconditional  acceptance  ;  and  the  words  being  ambiguous,  evidence  of  the  con- 
versation between  the  parties  at  the  time  it  was  signed  is  admissible  to  aid  in  its 
construction. 

It  being  established  in  such  a  case  that  the  payment  referred  to  was  the  last 

Eayment  to  become  due  the  maker,  under  a  contract  with  the  acceptor,  and  that 
e  abandoned  his  contract  before  it  was  completed  and  the  last  payment  never 
became  due,  the  acceptor  is  relieved  from  liability  upon  the  order. 

Action  of  contract  upon  an  order  drawn  by  one  James  Walsh  upon 
the  defendant,  and  by  the  defendant  accepted  in  words  and  figures  as 
follows : 
"$500.00.  Boston,  Aug.  19,  1888. 

"  Bartholomew  J.  Hartigan  pay  to  the  order  of  Proctor  &  Drum- 
mey,  Five  Hundred  Dollars,  value  received,  and  charge  the  same  to 
the  account  of  "  James  Walsh." 

"  To  be  paid  out  of  the  last  payment." 

"  I  accept  this  order. 

"B.  J.  Haktigan." 

The  defendant's  answer  was  a  general  denial  and,  farther,  that  the 
acceptance  was  conditional  and  related  to  the  last  payment  to  be  made 
on  a  contract  which,  at  the  time  of  said  acceptance,  was  in  force 
between  James  Walsh,  the  maker  of  the  order,  and  the  defendant; 
that  Walsh  never  performed  said  contract,  and  that  no  last  payment 
ever  became  due  and  payable  to  Walsh,  to  which  said  order  would 
apply.     The  plaintiffs  filed  a  replication. 

At  the  trial  in  the  superior  court,  the  plaintiffs,  without  objection, 

Sut  in  evidence  the  order,  the  signatures  being  admitted,  and  intro- 
uced  evidence,  which  was  uncontradicted,  that  at  the  time  that  the 
said  order  was  accepted,  the  defendant  was  owing  to  said  Walsh  the 
sum  of  at  least  five  nundred  dollars,  and  that  he  afterward  paid  Walsh 
that  amount,  and  that  that  sum  was  the  last  payment  actually  made  by 
the  defendant  to  Walsh  under  said  contract.  The  plaintiffs  also  showed 
by  evidence,  which  was  not  expressly  or  directly  contradicted,  that, 
relying  upon  the  acceptance  of  said  order,  they  furnished  to  Walsh,  for 
the  defendant's  building,  lumber  to  the  amount  of  $250  after  the 
acceptance ;  and  that  before  the  acceptance  they  declined  to  furnish 
any  more  lumber  for  the  building,  unless  they  had  paid  for  what  they 
had  furnished,  or  an  order  was  accepted  by  defendant. 

The  plaintiffs  also  introduced  evidence  of  a  demand  upon  the  defend- 
ant for  payment  of  the  amount  of  the  order,  made  immediately  after 
Walsh  defaulted  in  his  contract  and  again  after  the  building  was  com- 
pleted by  defendant. 

The  defendant  was  permitted,  against  the  objection  of  the  plaintiffa, 
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to  introduce  evidence  tending  to  prove  that  the  meaning  of  the  words 
on  the  order  "to  be  paid  out  of  the  last  payment,"  meant,  and  were 
understood  and  agreed  by  the  parties  to  mean,  that  the  order  was  only 
to  be  paid  out  of  the  fifth  payment  to  Walsh,  provided  for  in  the  con- 
tract, and  that  if  Walsh  did  not  fulfill  his  contract  so  that  said  fifth  pay- 
ment became  due  and  payable,  that  the  defendant  would  not  be  liable 
to  the  plaintiffs  on  the  order.  The  evidence  upon  this  point  was  con- 
flicting. 

The  defendant  was  also  permitted,  against  the  objection  of  the  plain- 
tiffs, to  introduce  evidence  that  the  defendant's  architect,  Lafieldf,  told 
the  plaintiff  Proctor  to  write  into  the  order  the  words,  u  to  be  paid 
out  of  the  last  payment  under  the  contract;"  that  Proctor  took  the 
order  and  wrote  in  the  words,  "  to  be  paid  out  of  the  last  payment," 
and  returned  the  order  to  Lafield,  saying  that  there  was  not  room  to 
write  the  rest,  and  that  would  do  just  as  well,  and  that  Lafield  and  the 
defendant  assented  to  it. 

It  was  not  controverted  that  Walsh  absconded  about  the  first  of 
October,  and  did  not  complete  the  building  according  to  the  contract. 
It  was  also  conceded  that  at  the  time  Walsh  abandoned  the  work,  the 
defendant  had  paid  him  in  all  $1,300,  the  last  $500  of  it  having  been 
paid  after  the  acceptance  of  said  order,  and  that  the  payment  was  made 
without  the  knowledge  or  consent  of  the  plaintiffs,  and  that  that  was 
the  last  payment  that  ever  became  due  to  Walsh  from  the  defendant, 
or  that  was  paid  to  him  on  account  of  said  contract ;  that  the  entire 
contract  price  for  said  building,  by  the  contract,  was  $2,700.  It  was 
also  in  evidence  uncontroverted  that,  after  Walsh  had  absconded  and 
abandoned  the  contract,  the  plaintiffs  went  to  the  defendant  and  offered 
to  complete  the  building  according  to  Walsh's  contract  for  the  sum  of 
$1,200  —  but  whether  plaintiffs  offered  to  apply  the  order  in  suit  as  a 
payment  of  $500  toward  said  $1,200  was  in  aispute  —  which  offer  the 
defendant  declined,  and  completed  the  building  by  hiring  the  work 
done  by  days'  work.  The  building  was  so  completed  by  the  defendant, 
and  has  since  been  occupied  by  him. 

The  plaintiffs  requested  the  court  to  instruct  thejury  as  follows : 

1.  The  order  is  evidence  of  an  assignment  by  Walsh  as  so  much  of 
his  money  in  the  hands  of  the  defendant  to  the  plaintiffs,  and  the 
acceptance  by  the  defendant  is  evidence  that  he  would  owe  so  much 
money,  and  this  is  a  direct  contract  between  the  defendant  and  the 
plaintiffs  to  pay  a  certain  sum  at  a  time  after  the  acceptance. 

2.  The  direction  to  be  paid  out  of  the  last  payment  is  a  designation 
of  the  funds  out  of  which  the  payment  was  to  be  made;  and  if  pay- 
ment was  due  to  Walsh  after  the  acceptance  which  he  received,  then 
the  defendant  is  liable. 

3.  The  direction  to  be  paid  out  of  the  last  payment  is  a  designation 
of  the  funds  out  of  which  the  payment  was  to  be  made;  or  if  a  pay- 
ment was  due  to  Walsh  after  that,  that  must  be  regarded  as  the  last 
payment  to  Walsh,  unless  another  payment  actually  became  due,  and 
the  defendant  would  be  liable  upon  the  acceptance  of  the  order  to  the 
plaintiffs,  and  would  be  entitled  to  deduct  the  amount  of  the  order  from 
said  payment. 
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4.  Even  if  this  was  a  part  of  the  order,  it  was  by  no  means  a  condi- 
tion precedent  to  the  right  of  action  by  the  plaintiffs  that  Walsh  should 
complete  the  contract  personally  and  the  defendant  could  doit,  and 
after  taking  out  his  expenses  in  so  doing,  he  would  be  bound  to  apply 
the  balance  in  the  same  manner  as  he  would  have  done  had  Walsh  com- 

IJeted  the  contract,  and  in  completing  it  himself  he  became  liable  to  fol- 
ow  the  contract,  and  not  vary  it,  ana  use  reasonable  care  for  the  benefit 
of  the  plaintiffs. 

5.  If  the  jury  should  find  that  the  terms  of  the  order  was  to  be  paid 
out  of  the  last  payment  under  the  contract  existing  between  Walsh  and 
Hartigan,  and  also  find  that  Hartigan  in  completing  the  building  after 
Walsh  left,  did  not  follow  the  contract  but  varied  it,  he  abandoned  the 
contract  ;  and  if  after  the  giving  of  the  order  to  the  plaintiffs  he  paid 
Walsh  the  sum  equal  to  the  amouut  of  the  order,  and  it  was  the  last 
payment  he  paid  him,  this  was  the  last  payment  under  the  said  contract, 
and  he  should  be  held  liable. 

6.  It  is  immaterial  whether  Walsh  completed  the  contract  or  whether 
the  defendant  completed  it ;  if  after  this  order  was  accepted  there 
was  at  any  time  the  sum  of  $500  or  any  other  sum  due  Walsh 
from  the  defendant  under  the  contract,  the  defendant  had  no 
right  to  pay  it  or  any  part  of  it  to  Walsh  with  the  knowledge  and  con- 
sent of  the  plaintiffs,  but  it  was  his  duty  to  retain  the  amount  of  the 
order  on  defendant's  final  or  last  settlement  with  and  payment  to  Walsh 
and  pay  the  same  to  plaintiffs. 

7.  The  defendant,  after  accepting  the  6aid  order,  had  no  right  to 
make  any  advance  to  Walsh  that  should  reduce  the  sum  due  Walsh  on 
the  final  settlement  below  the  amount  of  the  order. 

The  court  declined  to  give  any  of  said  requests,  but  instructed  the 
jury: 

That  under  the  pleading,  the  verdict  of  the  jury  must  be  for  the 
defendant,  if  at  the  time  of  the  acceptance  the  words  "  to  be  paid  ont 
of  the  last  payment  "  were  understood  and  agreed  by  the  parties  to  the 
order  to  refer  to  the  last  payment  called  for  by  the  contract,  and  that 
if  they  believed  the  words  "  to  be  paid  out  of  the  last  payment "  were 
understood  and  agreed  by  the  parties  to  refer  to  the  last  payment  called 
for  by  the  contract  with  Walsh,  and  if  Walsh  failed  to  complete  the 
contract  without  fault  on  the  part  of  the  defendant,  the  time  of  pay- 
ment never  arrived,  and  the  fund  from  which  payment  was  to  be  made 
never  existed,  and  the  defendant  is  not  liable  on  this  acceptance  under 
these  pleadings ;  and  also  instructed  the  jury  that  by  the  legal  effect  of 
the  words  "  to  be  paid  out  of  the  last  payment,"  considered  in  connec- 
tion with  the  contract  between  defendant  and  Walsh,  the  order  is  not 
payable  until  thirty  days  after  Walsh  had  fulfilled  that  contract,  and 
then  out  of  the  $800,  the  fund  which  then  would  become  due  to  Walsh. 

The  jury  returned  a  verdict  for  the  defendant,  and  also  found  that 
the  defendant  completed  his  building  substantially  as  Walsh  was 
required  to  complete  it  by  the  contract  and  specifications;  that  ded not- 
ing the  sums  of  money  expended  by  defendant  in  completing  the  build- 
ing, and  the  sums  paid  to  Walsh  under  the  contract  from  the  contract 
price,  there  was  a  balance  of  $2.26 ;  and  that  no  more  money  would 


Digitized  by 


Google 


Mass.]  Commonwealth  v.  Sheehan.  84? 

have  been  required  than  defendant  expended  to  have  completed  the 
building  as  Walsh's  contract  required  him  to  complete  it.  The  plain- 
tiffs alleged  exceptions  to  the  admission  of  evidence,  to  the  rulings 
and  refusals  to  rule  of  the  presiding  judge. 

H.  F.  Ncvphen,  for  plaintiffs.     J.  F.  Cronan,  for  defendant. 

By  the  Couet.  The  defendant  did  not  unconditionally  accept  the 
order  in  the  plaintiffs'  favor.  He  accepted  it,  "  to  be  paid  out  of  the 
last  payment."  These  words  are  ambiguous,  and,  without  some  extrin- 
sic explanation,  are  not  intelligible.  It  was  decided  at  the  former  hear- 
ing of  this  case  that  evidence  of  the  contract  with  Walsh,  and  of  the 
acts  and  conversation  of  the  parties  at  the  time  the  acceptance  was 
signed,  was  competent  to  aid  in  the  construction  of  the  writing. 
Proctor  v.  Martigan,  139  Mass.  554 ;  1  East.  Rep'r,  310. 

The  evidence  pot  in  by  the  defendant  at  the  second  trial,  to  which 
theplaintiffs  excepted,  was,  therefore,  admissible. 

u  pon  all  the  evidence  the  jury  have  found  that  the  contract  of  the 
parties  was  that  the  sum  named  in  the  order  should  be  paid  out  of 
the  last  payment  to  become  due  to  Walsh  under  his  written  contract 
with  the  defendant.  In  other  words,  the  acceptance  was  conditional, 
and  bound  the  defendant  to  pay  out  of  such  last  payment.  It  was 
admitted  that  Walsh  abandoned  his  work,  and  broke  nis  contract,  so 
that  the  last  payment  contemplated  by  the  contract  never  became  due 
to  him. 

The  meaning  of  the  parties  was  that  the  order  should  be  paid  out  of 
the  sum  which  should  become  due  to  Walsh  on  the  last  payment  pro- 
vided for  by  the  contract.  It  follows  that  the  condition  npon  which 
the  defendant  was  to  be  liable  to  pay  the  order  to  the  plaintiffs  has  not 
happened,  and  that  he  is  not  liable  in  this  suit 

The  instructions  requested  by  the  plaintiffs  were  rightly  refused,  and 
those  given  were  appropriate  and  sufficient. 

Exceptions  overruled. 


Commonwealth  v.  Sheehan. 

January  31,  1887. 

Criminal  Law  —  Duplicity. 

A  complaint  which  alleges  that  the  defendant  kept  a  common  nuisance  "on 
the  1st  day  of  August,  1886,  and  on  divers  other  days  and  times  between  that 
day  and  the  third  day  of  September,  and  on  said  third  day  of  September,"  charges 
but  one  offense,  and  is  not  bad  for  duplicity. 

Complaint  for  keeping  a  liquor  nuisance  made  before  a  trial  justice 
at  Natick,  in  the  county  of  Middlesex.  At  the  trial,  and  before  judg- 
ment, the  defendant  moved  to  quash  the  complaint,  because  the  time 
therein  stated  of  the  commission  of  the  offense  was  uncertain  and 
indefinite,  and  because  two  times  were  therein  stated.  The  time  as  set 
out  in  said  complaint  is  as  follows :  "  On  the  first  day  of  August  in  the 
year  of  our  Lord  eighteen  hundred  and  eighty-six,  and  on  divers  other 
days  and  times  between  that  day  and  the  third  day  of  September,  and 
on  said  third  day  of  September  in  the  year  of  our  Lord  eighteen  hun- 
dred and  eighty-six." 
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The  complaint  contained  one  count  only,  and  the  defendant,  being 
convicted,  appealed  to  the  superior  court. 

At  the  trial  in  that  court  the  defendant  renewed  his  motion  to  quash, 
which,  being  overruled,  he  requested  that  the  evidence  for  the  govern- 
ment be  confined  to  the  time  first  stated,  and  in  the  contmuando^  not 
including  September  third,  but  the  court,  against  the  defendant's 
objection,  permitted  evidence  to  be  given  of  the  seizure  of  liquors 
made  on  September  third,  and  the  only  evidence  offered  by  the  gov- 
ernment was  the  seizure  on  that  day.  The  defendant  was  convicted, 
and  alleged  exceptions  to  the  rulings  of  the  presiding  judge. 

H.  N.  Shevardy  assistant  attorney-general,  for  Commonwealth. 
L.  H.  Wakefield,  for  defendant. 

By  the  Court.  The  allegation  that  the  defendant  kept  and  main- 
tained a  common  nuisance,  "  on  the  first  day  of  August  in  the  year  of 
our  Lord  eighteen  hundred  and  eighty-six,  and  on  divers  other  days 
and  times  between  that  day  and  the  third  day  of  September,"  chaises 
an  offense  committed  during  the  single  period  commencing  on  said  first 
day  of  August  and  ending  on  said  third  day  of  September,  and  includ- 
ing both  of  said  days.     Commonwealth  v.  Dunn,  1 11  Mass.  426. 

The  words  following,  "  and  on  said  third  day  of  September,"  add 
nothing  to  the  previous  charge  and  are  unmeaning,  but  they  do  not 
charge  a  separate  offense.  The  clear  meaning  of  the  allegation  is  that 
the  defendant  kept  the  nuisance  on  the  first  day  of  August  and  on 
divers  other  days  and  times  between  said  day  and  the  third  day  of 
September,  including  said  third  day  of  September.  The  complaint 
charges  but  one  offense  committed  during  a  single  period  of  time,  and 
is  not  bad  for  duplicity. 

Exceptions  overruled. 

Commonwealth  v.  Heesey. 

January  81,  1887. 

A  complaint  which  alleges  that  the  defendant  maintained  on  June  1, 1886,  and 
on  divers  days  between  said  day  and  June  twenty-fifth,  and  on  said  25th  day  of 
June,  1886,  a  tenement  used  for  the  illegal  sale  of  intoxicating  liquors,  sets 
out  a  single  offense;  and  evidence  that  the  defendant  kept  a  nuisance  daring 
any  part  of  the  time  alleged  is  competent. 

Complaint  to  a  trial  justice  at  Natick  charging  the  defendant  with 
keeping  and  maintaining,  at  Natick,  on  June  1,  1886,  and  on  divers 
days  between  said  day  and  June  twenty-fifth,  and  on  said  25th  day  of 
Jnne,  1886,  a  tenement  then  and  there  used  for  the  illegal  sale  and 
illegal  keeping  of  intoxicating  liquor. 

A  warrant  was  issued  upon  the  complaint.     The  defendant  was  tried, 
found  guilty  and  appealed  to  the  superior  court.     A  copy,  the  record 
of  the  trial  justice,  so  far  as  is  material,  is  as  follows : 
"Middlesex,  88.: 

By  virtue  of  the  within  warrant,  the  respondent  is  brought  into  court 
this  twenty-fifth  day  of  June,  A.  D.  1886,  and  the  within  complaint 
is  read  to  him,  and  being  asked  whether  he  is  guilty  or  not  guilty  of 
the  offense  within  charged  upon  him  says  he  is  not  guilty ;  but  after 
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due  and  full  examination,  it  is  considered  by  me  that  he  is  guilty  of  the 
offense  charged  against  him.  It  is,  therefore,  ordered  by  6aid  court  that 
he  pay  a  fine  of  a  hundred  dollars,  together  with  the  costs  of  prosecu- 
tion, and  that  he  be  confined  in  the  House  of  Correction  for  three 
months. 

A  true  copy  of  judgment.    Attest : 

Wm.  Nutt,  Trial  Justice" 

Before  trial  in  the  superior  court  on  appeal  the  defendant  asked  the 
court  to  quash  the  complaint  because : 

1.  It  was  too  indefinite  and  uncertain  as  to  time. 

2.  Because  of  duplicity. 

3.  Because  the  record  failed  to  show  when  the  defendant  was  tried 
and  convicted. 

But  the  court  overruled  the  motion,  and  the  defendant  excepted. 

At  the  trial  the  defendant  asked  tne  court  to  rule  that  the  govern- 
ment  must  be  confined  to  one  date,  and  that  date  the  1st  day  of  June, 
18S6 ;  but  the  court  refused  so  to  rule,  and  the  defendant  excepted. 

The  government  then  offered  evidence  tending  to  show  that  the 
defendant  kept  intoxicating  liquor  for  sale  in  the  tenement  at  Natick 
referred  to  in  the  complamt  auring  the  time  alleged,  and  the  jury 
returned  a  verdict  of  guilty. 

J3.  JN.Shepard,  assistant  attorney-general,  for  Commonwealth.  J.  L. 
JSldridgey  for  defendant. 

By  the  Court.  The  complaint  sets  out  a  single  offense  committed 
within  one  period  from  June  1, 1886,  to  June  25, 1886,  including  both 
days,  and  evidence  that  the  defendant  kept  a  nuisance  during  any  part 
of  the  time  alleged  Was  competent.     Commonwealth  v.  Sheehan,  ante. 

The  record  of  the  trial  justice  before  whom  the  complaint  was  tried 
sufficiently  shows  that  the  defendant  was  convicted  and  the  time  when 
he  was  tried  and  convicted.  These  are  the  only  questions  presented  by 
the  bill  of  exceptions. 

Exceptions  overruled. 


Commonwealth  v.  Hersby. 

January  81,  1887. 

A  formal  objection  to  a  complaint  for  violation  of  the  liquor  law  cannot  be 
taken  for  the  first  time  in  the  superior  court.. 

Complaint  to  a  trial  justice  at  Natick,  in  the  county  of  Middlesex, 
charging  the  defendant  with  keeping  at  Natick  intoxicating  liquor  on 
September  15, 1886,  with  intent  unlawfully  to  sell  the  same,  said  Hersey 
"  not  being  authorized  to  sell  the  same  in  said  Commonwealth  for  any 
purpose  under  the  provisions  of  the  acts  of  said  Common  wealth  or  by 
any  legal  authority  whatever."  The  defendant  was  found  guilty  and 
took  an  appeal  to  the  superior  court.  Before  the  trial  in  that  court  the 
defendant  asked  the  court  to  quash  the  complaint  because  it  does  not 
sufficiently  set  forth  that  the  defendant  was  not  licensed,  when  he 
intended  to  sell,  but  the  court  declined  so  to  do.  The  jury  found  the 
defendant  guilty,  and  the  defendant  alleged  exceptions. 
Vol.  IX  — 107 
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S.  -ZT.  Shepard,  assistant  attorney-general,  for  Commonwealth.  J. 
L.  Eldridge,  for  defendant. 

By  the  Court.  The  only  question  presented  by  this  bill  of  excep- 
tions is,  whether  the  superior  court  rightly  overruled  the  defendant's 
motion  to  quash  the  complaint.  No  argument  has  been  made  on  behalf 
of  the  defendant.  We  suppose  the  defect  complained  of  is  that  in 
negativing  the  defendant's  authority  to  sell,  the  complaint  omits  the 
words  "  then  and  there  "  before  the  words  "  authorize*!  to  sell  the  same 
in  said  Commonwealth."  If  the  omission  of  these  words  is  of  any 
importance,  it  is  clear  that  the  objection  is  merely  formal  and  could  not 
be  taken  for  the  first  time  in  the  superior  court.  See  Commonwealth 
v.  Kingmcmy  14  Gray,  85. 

Exceptions  overruled. 


Commonwealth  v.  Keefe. 

January  81,  1887. 

A  formal  objection  to  a  complaint  for  a  violation  of  the  liquor  law  cannot  be- 
made  for  the  first  time  in  the  superior  court 

Complaint  to  the  police  court  of  the  city  of  Somerville,  charging  the 
defendant  with  the  illegal  transportation  of  intoxicating  liquor  through 
the  city  of  Somerville.  The  complaint  alleges  that  the  defendant  at 
Somerville,  "  said  Somerville  being  then  and  there  a  city  in  which 
licenses  of  the  first  five  classes  for  the  sale,  or  for  the  exposure  or 
keeping  for  sale,  of  spirituous  and  intoxicating  liquors,  are  not  granted, 
did  bring  into  said  city  of  Somerville  intoxicating  liquor,  to-wit,  lager 
beer,  with  intent  then  and  there,  in  6aid  Somervilje,  to  sell  the  same 
himself  in  violation  of  law."  The  defendant  was  tried,  found  guilty, 
and  appealed  to  the  superior  court.  At  the  trial  in  that  court,  before 
the  jury  was  impaneled,  the  defendant  filed  a  motion  to  quash  6aid 
complaint,  because  it  did  not  set  forth  any  offense  known  to  the  law, 
and  did  not  follow,  in  substance,  section  17  of  chapter  100  of  the 
Public  Statutes,  under  which  the  said  complaint  was  drawn.  The  court 
overruled  the  defendant's  motion,  and  the  defendant  alleged  exceptions. 

H.  i\T.  Shepardy  assistant  attorney-general,  for  Commonwealth. 
D.  F.  Orcmey  for  defendant. 

By  the  Court.  The  motion  to  quash  was  rightly  overruled.  The 
allegation  in  the  complaint  that  the  defendant  "  did  bring  into  said  city 
of  Somerville  intoxicating  liquor,  to-wit,  lager  beer,  with  intent  then 
and  there  in  said  Somerville  to  sell  the  same  himself  in  violation  of 
law,"  ex  vi  termini  import  that  he  was  not  transporting  the  liquor 
through  the  city  to  a  place  beyond.  The  complaint  gives  a  complete 
definition  of  the  offense,  and  is  sufficient.  Besides,  the  objection  is 
formal,  and  could  not  be  made  for  the  first  time  in  the  superior  court. 
Commonweatt/b  v.  Doherty,  116  Mass.  13. 

Exceptions  overruled. 
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Commonwealth  v.  Hersey. 

January  81,  1887. 

Keeping  liquor  for  sale  may  be  a  continuing  offense  and  may  be  alleged  with 
a  continuando. 

The  place  where  the  offense  was  committed,  and  not  where  the  defendant 
resided,  determines  the  jurisdiction  of  the  court. 

Complaint  to  the  first  district  court  of  Southern  Middlesex,  charging 
the  defendant,  who  resided  at  Natick,  in  the  county  of  Middlesex,  with 
keeping  certain  intoxicating  liquor  for  sale  at  Wayland,  in  the  county  of 
Middlesex,  on  September  15,  1886,  and  on  divers  other  days  and  times 
between  that  day  and  September  27,  1886,  with  intent  to  sell  the  same 
unlawfully  in  said  Commonwealth,  the  said  Hersey  not  being  authorized 
to  sell  the  same  in  said  Commonwealth  for  any  purpose  under  the  pro- 
visions of  the  acts  of  said  Commonwealth  or  by  any  legal  authority 
whatever.  The  defendant  was  found  guilty  in  the  district  court  and 
appealed  to  the  superior  court. 

Before  the  trial  in  the  superior  court  the  defendant  moved  the  court 
to  quash  the  complaint.  First,  because  it  did  not  set  forth  with  suffi- 
cient certainty  the  time  of  the  alleged  offense.  Second,  because  said 
court  had  no  jurisdiction  under  said  complaint  and  warrant. 

But  the  court  overruled  the  motion  and  the  defendant  excepted. 

At  the  trial  the  evidence  tended  to  show  that  the  defendant  did  keep 
certain  intoxicating  liquors  for  sale  at  the  place  and  time  alleged.  The 
jury  found  the  defendant  guilty. 

H.  N.  Shepard,  assistant  attorney-general,  for  Commonwealth.  «/*. 
Z.  ffldridge,  for  defendant. 

By  the  Court.  The  objection  that  the  complaint  does  not  set 
fortn  with  certainty  the  time  of  the  offense  is  not  well  founded. 
Keeping  liquor  for  sale  may  be  a  continuing  offense,  and  may  be 
alleged  with  a  continuando.  Commonwealth  v.  Chishofon,  103  Mass. 
213. 

We  can  see  no  reason  for  the  objection  that  the  first  district  court  of 
Southern  Middlesex  had  no  jurisdiction  of  the  offense  and  the  defend- 
ant. The  offense  was  committed  in  Wayland,  which  is  within  the 
judicial  district  of  that  couitf,  and  it  makes  no  difference  that  the 
defendant  resided  in  Natick,  outside  of  the  district.  Pub.  Stats.,  chap. 
154,  §§1,11,  17. 

Exceptions  overruled. 


Boston  Water-Power  Co.  v.  Mayor,  etc.,  op  Boston. 

February  28,  1887. 

It  is  for  the  city  council  of  Boston  to  determine  how  fast  to  proceed  with  the 
construction  of  the  public  park  authorized  by  statute  of  1875,  chapter  185,  and  a 
writ  of  mandamus  wUl  not  issue  to  compel  appropriations  therefor. 

Statute  of  1836,  chapter  904,  imposes  upon  the  city  council  no  new  liability 
which  can  be  enforced  by  a  writ  of  mandamus. 

Petition  for  a  writ  of  mandamus  against  the  mayor  and  city  council 
of  Boston,  to  compel  them  to  appropriate  sufficient  money  to  finish  the 
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construction  of  the  park,  contemplated  in  statute  of  1875,  chapter  185, 
according  to  the  plan  of  the  park,  commissioners.  The  case  was  heard 
by  a  single  justice,  upon  the  petition,  supplemental  petition  and  respond- 
ent's demurrer  thereto,  and  reserved  for  the  consideration  of  the  full 
court.     The  case  appears  in  the  opinion. 

G.  F.  Richardson  and  K.  D.  Hyde,  for  certain  petitioners.  A.  D. 
Fostei\  for  other  petitioners.     A.  J.  Bailey,  for  respondents. 

0.  Allen,  J.  In  Foster  v.  Fork  ComxrCrs,  133  Mass.  321,  334,  the 
question  was  suggested,  but  it  was  unnecessary  then  to  determine  it, 
whether,  if  the  city  council  should  refuse  or  neglect  to  make  sufficient 
appropriations  for  the  construction  of  the  park  contemplated  in  statute 
1875,  chapter  185,  a  writ  of  mandamus  would  issue  to  compel  them  to 
do  so,  as  m  the  case  of  a  neglect  or  refusal  to  construct  a  way  lawfully 
laid  out.     That  question  is  now  directly  presented  for  decision. 

There  is  in  the  statute  no  provision  which  is  in  terms  mandatory 
upon  the  city  council,  except  in  the  first  instance,  where  the  appoint- 
ment of  park  commissioners  is  made  compulsory.  The  performance 
of  the  duties  of  the  park  commissioners  is  made  subject  to  the  provis- 
ion, in  section  3,  "  that  no  land  shall  be  taken,  or  other  thing  involving 
an  expenditure  of  money  done,  until  an  appropriation,  sufficient  to 
cover  the  estimated  expense  thereof,  shall  have  been  made  by  a  vote  of 
two-thirds  of  each  branch  of  the  city  council."  And  in  section  12 
it  is  enacted  that  for  the  purpose  of  defraying  the  expenses  named, 
incurred  under  the  provisions  of  the  act,  the  city  council  6hall  have 
authority  to  issue,  from  time  to  time,  and  to  an  amount  not  exceeding 
the  amount  actually  expended  for  the  purchase  or  taking  of  lands  for 
said  park,  bonds  or  certificates  of  debt.  There  is  thus  an  implied 
authority,  in  section  3,  to  make  appropriations  for  improving  the  park, 
and  in  section  12  there  is  an  express  authority  to  issue  bonds  to  an 
amount  not  exceeding  the  amount  actually  expended  for  the  purchase 
or  taking  of  lands.  But  there  is  nothing  mandatory;  and  this  omission 
appears  to  have  been  intentional.  It  was  the  purpose  of  the  statute  to 
leave  it  to  the  determination  of  the  city  council,  how  fast  to  proceed. 
Independently  of  any  consideration  of  the  limit  of  municipal  indebted- 
ness, fixed  by  law,  it  is  a  matter  naturally  and  properly  confided  to  the  city 
council  to  weigh  the  relative  importance  of  tne  different  public  improve- 
ments and  objects  calling  for  large  expenditures  of  money,  and  to 
determine  how  much  shall  be  devoted  to  each,  in  any  year.  In  the 
case  of  ways,  the  duty  of  proceeding  with  the  construction  of  such  as 
have  been  duly  established  is  an  absolute  one,  fixed  by  statute,  and 
the  court  can  enforce  it  accordingly.  Pub.  Stat.,  chap.  49,  §  60 ; 
Hichwrds  v.  County  Comm}r8y  120  Mass.  401.  The  absence  of  any  sim- 
ilar provision  in  the  statute  providing  for  the  park  is  significant  to 
show  that  no  such  compulsory  action  was  contemplated. 

But  it  is  urged  upon  us  tnat  the  statute  contemplates  that  the  city 
council  shall  proceed  with  reasonable  speed,  and  that  an  unreasonable 
delay  is  charged  by  the  petition  for  a  writ  of  mandamus,  and  admitted 
by  the  demurrer.  The  answer  to  this  is,  that  under  the  statute  the 
determination  of  the  city  council  as  to  what  is  reasonable  speed  is  final. 
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Otherwise,  upon  a  dispute  whether  the  city  council  was  proceeding 
with  reasonable  speed  or  not,  this  court  would  have  to  sit  in  judgment 
upon  its  discretion,  and  in  fact  to  revise  and  superintend  all  its  expendi- 
tures. There  is  no  suggestion  that  the  scheme  has  been  abandoned  by 
the  city  council.  This  result  is  especially  clear  in  view  of  the  law,  as 
it  stood  at  the  time  the  petition  was  brought,  respecting  the  limit  of 
municipal  indebtedness.  The  petition  avers  that  "  the  debt  limit,  as 
provided  by  law,  of  the  city  of  Boston  will  in  all  probability  be 
reached  the  present  year,  when  your  petitioners  fear  that  the  mayor 
and  city  council  will  then  claim  that  tney  have  no  power  or  means  to 
complete  said  park."  This  is,  in  effect,  an  averment  that  probably  tho 
city  council  will  use  all  available  means  at  its  disposal  for  objects 
deemed  by  it  to  be  moife  pressing  than  the  park ;  and  there  is  no  aver- 
ment to  the  effect  that  such  objects  are  not  m  fact  more  pressing,  hav- 
ing reference  to  the  public  needs.  But  suppose  there  were  such  an 
averment ;  the  petition  still  is  in  effect  a  request  that  the  court  will 
decide  that  the  park  is  a  more  pressing  object  than  the  others,  to  which 
the  city  council  will  probably  devote  the  money.  It  cannot  be  that  the 
legislature  intended  that  this  court  should  enter  upon  such  an  inquiry, 
and  compel  the  city  of  Boston  to  administer  its  fiscal  affairs  under  the 
direction  of  the  court.  It  was  suggested  by  the  petitioners  that  the  pay- 
ment by  them  of  the  assessments  levied  upon  them  for  betterments 
S*ves  them  a  right  to  insist  upon  the  speedy  completion  of  the  park* 
ut  it  has  never  been  determined,  and  it  does  not  now  appear,  that 
these  assessments  were  levied  with  reference  to  the  condition  of  the 

Eark  as  it  would  be  in  the  future.  Moreover,  if  it  were  so,  it  must  also 
e  borne  in  mind  that  no  rule  or  standard  was  prescribed  by  the  statute 
as  to  the  manner  in  which  the  park  should  be  constructed,  and  no  time 
was  fixed  within  which  it  must  be  finished.  The  assessments,  even 
though  it  be  assumed  that  they  were  levied  and  paid  under  an  expecta- 
tion of  the  benefits  to  be  derived  from  a  completed  park,  do  not  give  to 
the  petitioners  a  legal  right  to  supersede  and  control  the  discretion  of 
the  city  council  and  park  commissioners  as  to  the  time  and  manner  of 
completing  it. 

The  supplemental  petition  sets  out  that,  by  virtue  of  statute  1886, 
chapter  304,  the  city  council  may  authorize  its  treasurer,  from  time  to 
time,  to  issue  bonds  for  the  construction  of  the  park,  which  shall  not 
be  included  within  the  limit  of  municipal  indebtedness.  This  act 
removes  the  difficulty  which  otherwise  tne  city  council  might  find 
itself  under,  by  reason  of  the  statute  limiting  the  amount  of  municipal 
indebtedness,  but  there  is  nothing  mandatory  in  it.  The  vote  of  the 
city  council  to  this  effect  must  be  passed  in  the  manner  provided  by 
Public  Statutes,  chapter  29,  section  7,  that  is,  by  two-thirds  of  all  the 
members  of  each  branch  of  the  city  council,  taken  by  yeas  and  nays,  and 
approved  by  the  mayor ;  or,  if  he  disapprove  such  vote,  by  another  like 
vote  taken  after  notice  of  such  disapproval.  All  this  clearly  contemplates 
a  discretion,  and  not  a  compulsory  action  on  the  part  of  the  city  coun- 
cil. It  was  not  intended  tnat  this  court  should  nave  power  to  order 
two-thirds  of  all  the  members  of  each  branch  of  the  city  council  to  vote 
by  yeas  and  nays  to  authorize  the  city  treasurer  to  issue  bonds  of  the 
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city,  in  spite  of  the  disapproval  of  the  mayor.     The  statute  of  1886 
imposes  upon  the  city  council  no  new  liability,  which  can  be  enforced 
by  a  writ  of  mandamus. 
Petition  dismissed. 


Barry  v.  City  of  Worcester. 

February  23, 1887. 

An  unqualified  grant  of  land  will  operate  as  a  revocation  of  a  license  to  enter 
upon  the  land  and  take  away  any  part  or  product  of  the  soil. 

When  the  owner  of  land  stands  by  and,  without  objection,  permits  a  party  to 
take  gravel  from  his  land,  a  sale  of  the  gravel  may  be  implied.  In  such  a  case 
the  real  owner  who  is  in  possession  may  maintain  an  action  to  recover  for  the 
gravel  taken,  notwithstanding  the  paper  title  to  the  premises  is  in  another  party. 

Action  of  contract  to  recover  for  gravel  alleged  to  have  been  sold  by 
the  plaintiff  to  the  defendant  from  1876  to  1883.  The  answer  was  a 
general  denial  and  the  statute  of  limitations.  At  the  trial  in  the 
superior  court  for  Worcester  county,  the  evidence  of  the  plaintiff 
tended  to  show  that  in  the  spring  of  1876  he  made  an  agreement  with 
the  defendant's  agent  to  allow  the  city  to  take  gravel  from  a  pit  on  the 
farm  then  owned  by  him  for  which  he  was  to  be  paid  a  certain  price 
per  cubic  yard,  and  the  city  thereafter,  from  time  to  time,  until  the 
spring  of  1883,  with  its  own  teams  and  those  in  its  employ,  continued 
to  take  gravel  from  the  pit  for  use  in  the  highways.  The  plaintiffs 
wife  testified  that  the  property  was  purchased  by  her  husband  in  his 
own  name,  and  the  plaintiff  put  in  evidence  the  record  of  the  deed 
from  Henry  Chapin  to  himself,  dated  October  9,  1863.  The  defend- 
ant put  in  a  record  of  deeds  from  plaintiff  to  Thomas  Barry,  his  son, 
dated  June  10,  1876  ;  from  Thomas  to  Jane  Barry,  wife  of  the  plain- 
tiff, dated  December  22,  1876,  and  Jane  to  John  Barry,  Jr.,  the  son, 
dated  September  24,  lb79 ;  and  from  John  Barry,  Jr.,  to  the  plaintiff, 
dated  January  6,  1882.  The  plaintiff  on  cross-examination  testified 
that  he  made  conveyance  to  his  son,  but  the  deed  or  the  property  never 
went  out  of  his  hands  or  control ;  that  it  never  cost  him  a  cent,  that 
his  son  conveyed  it  to  plaintiff's  wife,  and  that  the  property  was  all 
reconveyed  back  into  his  hands. 

The  plaintiff  claimed  he  could  maintain  his  action  for  the  gravel  sold 
and  delivered  by  him  to  the  defendant,  notwithstanding  that  the  record 
or  colorable  title  was  in  other  members  of  his  family,  if  he  was  in  fact 
owner,  and  asked  the  court  so  to  instruct  the  jury.  The  court  declined 
to  instruct  as  requested.  The  jury  found  for  the  defendant,  and  the 
plaintiff  alleged  exceptions. 

W.  A.  Gile,  for  plaintiff.    F.  P.  Gouldmg,  for  defendant. 

Gardner,  J.  It  is  well-settled  law  that  an  unqualified  grant  of  land 
will  operate  as  a  revocation  of  a  license  to  enter  upon  the  land  and  take 
away  trees  or  otherproducts  of  the  soil,  or  part  of  the  soil,  such  as 
gravel.  Drake  v.  Wmsy  11  Allen,  141.  The  deed  making  such  con- 
veyance must  be  absolute,  giving  an  unqualified  grant  of  the  land. 

In  the  present  case  the  plaintiff,  with  his  family,  were  in  the  posses- 
sion of  the  land  from  which  the  defendant  took  the  gravel,  during  all 
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the  time  in  which  the  city  was  taking  it.  The  city  was  not  forbidden 
by  any  person  not  to  take  the  gravel.  There  was  evidence  tending  to 
show  that  the  conveyances  from  the  plaintiff  to  his  son  and  by  the  son 
to  the  plaintiff's  wife  and  back  to  the  son,  were  colorable;  that  they 
were  mere  paper  titles ;  that  the  plaintiff  had  the  control  and  posses- 
sion of  the  real  estate  while  the  paper  title  was  in  his  son  and  wife ; 
and  that  neither  the  son  nor  the  wife  exercised  any  control  over  the 
estate  nor  had  possession  of  the  same.  There  was  evidence  of  a  license 
to  the  city  to  enter  and  cart  away  the  gravel,  notwithstanding  the  fact 
that  the  original  license  was  revoKed  by  the  deed  of  the  plaintiff  to  his 
aon.  The  city  entered  upon  the  premises  without  opposition,  and 
apparently  under  license  of  the  plaintiff,  who  was  in  possession.  There 
was  no  evidence  that  the  son  or  the  wife  ever  objected  to  the  entry  of 
the  city,  and  to  its  taking  away  the  gravel.  When  the  gravel  was 
severed  from  the  realty  and  carried  away  by  the  city  under  these  cir- 
cumstances, a  sale  of  the  gravel  by  the  plaintiff  to  the  city  may  be 
implied. 

The  praver  for  instructions  was  inartificially  worded.  If  the  record 
or  colorable  title  was  in  other  members  of  the  plaintiff's  family,  it  is 
difficult  to  determine  how  the  plaintiff  could  be  the  true  owner.  The 
word  "owner,"  as  used,  was  equivocal,  and  probably  was  adopted  to 
express  the  plaintiff's  title  as  known  by  him,  his  wife  and  his  son,  all  of 
whom  evidently  treated  the  plaintiff  as  the  owner.  We  think  that  the 
request  for  ruling;  should  have  been  given  in  some  form.  There  was  evi- 
dence from  which  the  jury  might  have  found  that  the  wife  and  son,  while 
holding  the  record  title,  assented  to  the  delivery  of  the  gravel  by  the 
plaintiff  to  the  city,  and  that  the  conveyance  to  them  was  colorable,  so 
that  the  plaintiff  had  the  right  to  sell  the  gravel.  This  question  was 
fairly  open  upon  the  evidence  and  the  prayer  for  instruction.  The 
instructions  ot  the  court  to  the  jury,  that  fearry  was  not  entitled  to 
compensation  for  any  gravel  taken  by  the  city  while  the  record  title  was 
out  of  him,  and  that  if  the  jury  found  that  the  conveyances  were  made 
as  appears  by  the  records,  Barry  was  not  entitled  to  any  thing  prior  to 
the  date  of  the  time  when  the  record  title  came  back  to  him,  excludes 
the  question  from  the  consideration  o/  the  jury. 

Exceptions  sustained. 

Spaulding  v.  Noukse. 

February  23,  l&tf. 

The  legislature  has  authority  to  confirm  the  acts  of  a  town  discontinuing  a 
strip  of  land  upon  the  side  of  a  town  way. 

Action  of  tort  for  trespass  in  entering  upon  plaintiff's  premises  ih 
Westboro  and  removing  a  fence.     The  answer  was  a  general  denial. 

The  plaintiff,  at  the  time  of  the  alleged  trespass,  was  the  owner  in 
fee  of  a  certain  tract  of  land  in  Westboro,  to  which  she  derived  title 
through  mesne  conveyances  from  Moees  G.  Davis  and  Edwin  Bullard, 
who  were  the  owners  in  fee.  The  selectmen  of  Westboro  August  23, 
1886,  located  a  road  from  the  Common  to  Cottage  street  over  the  land 
in  question  two  rods  in  width.     September  eignth  of  the  same  year 
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the  town  voted  to  accept  the  report  of  the  selectmen,  and  the  road  is 
now  called  Brigham  street.  At  a  town  meeting  held  November  4^ 
1886,  the  town  voted  to  "discontinue  one-half  a  rod  on  Davis  and 
Bnllard's  land  and  thence  to  land  of  R.  G:  Holmes  to  a  point"  This 
vote  was  confirmed  by  an  act  of  the  legislature,  being  chapter  224  of 
the  acts  of  1875.  The  fence,  for  the  removal  of  which  this  action  was 
brought,  stood  upon  the  strip  of  land  one-half  rod  in  width,  referred  to 
in  said  vote  and  act.  The  defendant  was,  at  the  time  of  the  alleged 
trespass,  a  highway  surveyor  of  Westboro,  having  charge  of  Brigham 
street,  and  had  a  right  to  remove  the  fence,  if  6aid  strip  of  land  was  at 
the  time  a  part  of  the  town  way.  The  defendant  took  down  and 
removed  the  fence,  claiming  to  do  so  under  authority  as  highway 
surveyor. 

The  supreme  court  found  for  the  plaintiff  upon  the  above  facts,  and 
the  defendant  appealed. 

J.  E.  Beeman,  for  plaintiff.      W.  T.  Forbes,  iof  defendant. 

Gardner,  J.  By  the  Revised  Statutes,  chapter  24,  section  70,  a 
town,  at  a  meeting  regularly  called  for  that  purpose,  may  discontinue 
any  town  way  or  private  way.  Under  this  statute  the  town  of  West- 
boro in  November,  1856,  voted  to  discontinue  a  strip  of  land  one-half 
a  rod  in  width  upon  the  side  of  a  town  way  "  on  Davis  and  Bnllard's 
land,  and  thence  to  land  of  R.  G.  Holmes  to  a  point."  The  plaintiff 
is  now  the  owner  of  land  then  of  Davis  and  Bullard.  The  legality  of 
the  vote  of  the  town  was  disputed  upon  the  ground  that  the  town  could 
have  discontinued  the  way  altogether  for  the  whole  or  any  part  of  its 
length,  but  under  a  vote  to  discontinue,  could  not  run  on  the  road. 
It  was  contended  that  the  act  voted  to  be  done  was  an  alteration  and 
not  a  discontinuance ;  that  the  selectmen  in  the  first  instance  could 
alone  determine  the  expediency  of  altering  a  town  way,  and  that  the 
alteration  of  a  road  is  technical  and  means  the  substitution  of  one  line 
of  way  for  another,  and  the  discontinuance  of  that  for  which  it  is  sub- 
stituted. Sprague  v.  Watte,  17  Pick.  315;  Goodwin  v.  Marblehead, 
1  Allen,  37. 

The  act  of  the  legislature  confirming  the  vote  of  Westboro  of 
November  4,  1856,  was  passed  in  1875,  chapter  224.  By  this  act  the 
vote  of  the  town  "  is  hereby  made  valid  and  confirmed  to  the  same 
extent  as  if  said  town  had  authority  in  that  manner  to  alter  the  width 
of  the  way,  and  said  way  is  hereby  laid  out  one  rod  and  one-half  wide 
on  that  part  in  accordance  with  the  said  rate,  and  the  plan  on  file  in  the 
town's  clerk's  office  in  said  town."  The  defendant  denies  the  authority 
of  the  legislature  to  pass  this  act,  and  denies  that  it  has  binding  force. 
Having  conferred  upon  another  tribunal  the  power  to  alter  the  town 
ways,  until  the  general  laws  by  which  the  legislature  did  this  should  be 
altered  or  repealed,  its  power,  the  defendant  contends,  in  6iich  a  case  as 
the  present,  was  exhausted,  citing  White  v.  White,  105  Mass.  325. 
This  has  no  application  to  the  power  of  the  legislature  in  the  case  under 
consideration.  It  was  held  there  that  the  legislature  had  exercised  its 
power  under  the  Constitution  to  take  away  the  jurisdiction  of  the 
governor  and  council,  and  confer  it  upon  another  tribunal,  and  until 
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the  general  law  by  which  this  was  done  should  be  altered  or  repealed, 
their  power  to  declare  by  special  act  two  persons  to  be  husband  and 
wife  was  unconstitutional.  The  legislature  has  the  right  to  cure 
technical  defects  and  informalities  which  do  not  affect  vested  rights. 
Retrospective  statntes  passed  for  the  purpose  of  curing  defects  in  legal 
proceeaiugs  where  they  are  in  their  nature  irregularities  only,  are  not 
unconstitutional.  The  rule  applicable  to  cases  of  this  description  is 
substantially  as  follows :  "  If  the  thing  wanting,  or  which  failed  to  be 
done,  and  which  constitutes  the  defect  in  the  proceedings,  is  something 
the  necessity  for  which  the  legislature  might  have  dispensed  with  by 

Srior  statute,  then  it  is  not  beyond  the  power  of  the  legislature  to 
ispense  witn  it  by  subsequent  statute,  ana  if  the  irregularity  consists 
in  doing  some  act  which  the  legislature  might  have  made  immaterial 
by  prior  law,  it  is  equally  competent  to  make  the  same  immaterial  by 
subsequent  law.''  Cooley  Const.  Lim.  [2d  ed.]  457,  458.  The 
leading  statute  must,  in  all  cases,  be  confined  to  making  valid  acts  which 
the  legislature  might  previously  have  authorized.  If  the  legislature 
had  the  power  to  authorize  the  act  to  be  done,  it  could,  by  a  retrospect- 
ive act,  cure  the  evils  which  existed,  because  the  power  thus  conferred 
had  been  irregularly  executed.  The  question  with  the  legislature  is 
one  of  policy,  and  the  determination  made  of  it  by  that  body  is  con- 
clusive.    Thomson  v.  Lee  County,  3  Wall.  327. 

The  act  of  the  legislature  in  ratifying  an  act  done  by  a  town  or 
corporation  is,  in  all  respects,  equivalent  to  original  authority,  and  cures 
all  defects  of  form  and  irregularity.  Beloit  v.  Morgan,  7  Wall.  619. 
Such  laws  are  justly  deemed  statutes  of  repose,  and  tend  to  prevent 
litigation  and  strife  in  the  community.  Tliey  declare,  in  effect,  that 
such  proceedings  shall  be  deemed  valid  and  obligatory  upon  all  parties 
who  had  not,  at  the  date  of  their  passage,  acquired  vested  rights  under 
them.  Alien  v.  Archer,  49  Me.  346 ;  Underwood  v.  LiUey,  10  S.  & 
R.  97 ;  Alien  v.  Armstrong,  16  Iowa,  508 ;  Smith  v.  Cleveland,  17  Wis. 
556 ;  Abbott  v.  Idndenbower,  42  Mo.  162. 

Tne  attention  of  this  court  was  first  called  to  the  question  at  issue 
in  1806,  when  Chief  Justice  Parsons  said  :  "  We  are  not  prepared  to 
deny  a  right  in  the  general  court  to  discontinue  by  statute  a  public 
highway.  Wales  v.  Stetson,  2  Mass.  143.  By  the  act  of  1822,  chapter 
59,  the  Hampshire  and  Hampden  Canal  Company  was  incorporated. 
A  canal  and  feeder  for  the  same  were  regularly  located  in  such  a  man- 
ner as  to  include  the  whole  of  a  highway;  and  under  this  location  an 
excavation  and  embankment  were  made  so  as  entirely  to  take  up  the 
road  and  obstruct  all  travel  upon  it.  It  was  held  that  the  road  at  the 
place  in  question,  by  the  laying  out  of  the  canal,  had  been  discon- 
tinued by  the  authority  of  the  legislature,  and  consequently  that  the 
town  was  not  responsible  to  a  person  injured  by  reason  of  its  being  out 
of  repair.     Tinker  v.  Inhabs.  of  Hussett,  14  rick.  279. 

The  statute  in  the  case  at  bar  is  strictly  remedial.  It  was  passed  to 
remedy  a  technical  defect  in  the  manner  of  altering  a  way.  It  comes 
strictly  within  the  rule  laid  down.  It  was  within  the  power  of  the 
legislature  to  authorize  towns  to  alter  town  ways  in  the  manner 
attempted  by  the  inhabitants  of  Westboro.  By  prior  law  the  legisla- 
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ture  might  have  authorized  towns  at  a  public  meeting  to  alter  ways,  as 
well  as  to  discontinue  them.  It  was  within  its  power  to  give  the 
authority  by  subsequent  legislation,  and  thus  to  confirm  the  act 
attempted  to  be  done.  A  legislature  which,  in  its  acts,  not  expressly 
authorized  by  the  Constitution,  limits  itself  to  correcting  mistakes  and 
providing  remedies  for  the  furtherance  of  justice,  cannot  be  charged 
with  violating  its  duty,  or  exceeding  its  authority.  Foster  v.  Essex 
Bank,  16  Mass.  245,273. 

The  act  of  the  legislature  interfered  with  no  vested  rights  of  the 
owners  of  land  abutting  on  the  street.  Such  owners  may  have  sustained 
inconvenience,  but  no  such  injury  was  done  them,  as  to  entitle  the 
owners  to  damages.  Such  inconvenience  was  experienced  by  them  in 
common  with  all  the  other  members  of  the  community.  The  plaintiff 
in  this  action  rests  her  case  upon  the  legality  of  the  legislature  in  con- 
firming the  action  of  the  town  in  discontinuing  the  portion  of  the  road 
fronting  her  estate.  She  is  the  only  one  whose  land  abutted  upon  the 
discontinued  strip,  excepting  the  small  portion  running  to  a  point,  on 
land  formerly  of  one  Holmes.  The  land  of  Holmes  was  accessible  to 
the  road  by  that  part  of  the  way  not  discontinued.  The  discontinu- 
ance did  not  deprive  the  plaintiff  nor  Holmes  of  access  to  the  road  from 
their  entire  frontage,  and  did  not  deprive  any  of  the  abutters  from  nsing 
it  in  the  same  manner  as  before  the  strip  was  cut  off  from  the  street 
The  only  inconvenience  that  the  plaintiff  and  Holmes  sustained  was 
common  to  all  upon  the  road,  in  greater  or  less  degree,  that  of  being 
upon  a  narrower  way.  The  damages  of  all  the  abutters  upon  theroad 
were  contingent,  remote  and  indefinite,  and  no  personal  right  of  action 
accrued  to  any  of  them.  No  contract  was  impaired  and  no  vested  right 
was  disturbed,  by  the  passage  of  the  legislative  act.  Smith  v.  BoiUm, 
7  Cush.  254;  uommonwecrtth  v.  Berkshire,  11  Gray,  26;  Brainard 
v.  Conn.  Rimer  R.  R.  Co.,  7  Cush.  506. 

The  declarations  and  agreements  made  by  Bullard  at  the  town  meet- 
ing when  the  vote  to  discontinue  was  passed,  and  the  fact  that  Davis 
was  present,  were  immaterial,  and  were  not  insisted  upon  by  the  defend- 
ant in  argument. 

Judgment  for  plaintiff  affirmed. 


Commonwealth  v.  Warren. 

February  23,  1887. 

Criminal  Law  — Idem  Sonans. 

If  two  names  spelt  differently  necessarily  sound  alike,  the  court  may,  as  matter 
of  law,  pronounce  them  to  be  idem  sonans  ;  but  if  they  do  not  necessarily  sound 
alike,  the  question  whether  they  are  idem  sonans  is  a  question  of  fact  for  the  jury. 

Indictment  on  Public  Statutes,  chapter  207,  section  4,  alleging  that 
the  defendant  at  Manchester,  in  the  county  of  Hilisboro,  in  New  Hamp- 
shire, on  the  2l8t  of  April,  1871,  was  lawfully  married  to  one  Celeste 
Scruton,  and  also  that  the  defendant  on  June  30,  1886,  at  Braintree,  iu 
the  county  of  Norfolk,  did  unlawfully  marry  one  Anastatia  Ring. 

At  the  trial  in  the  superior  court  for  Norfolk  county  the  government 
called  the  first  wife  as  a  witness,  and  she  testified  on  cross-examination 
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that  her  name  at  the  time  of  her  marriage  with  the  defendant  was 
Celestia  Scruton,  and  not  Celeste,  The  witness  pronounced  "  Celeste  " 
in  two  syllables  with  the  accent  on  the  last,  There  was  no  other  evi- 
dence as  to  the  pronunciation  and  sound  of  Celeste.  After  the  evidence 
in  the  case  was  closed,  the  defendant  asked  the  court  to  rule  that  there 
was  a  variance  between  the  name  " Celeste"  as  alleged  and  the  evi- 
dence. But  the  court  refused  so  to  rule,  and  submitted  the  question  to 
the  jojy,  instructing  them  that  if  they  found  that  the  names  "  Celestia  " 
and  "  Celeste  "  were  usually  and  ordinarily  pronounced  alike  there  would 
be  no  variance.  The  jury  found  the  defendant  guilty,  and  the  defend- 
ant alleged  exceptions. 

H.  N.  Shepard,  assistant  attorney-general,  for  government.  J.  Z. 
Eldridge,  for  defendant. 

Gardner,  J.  The  province  of  the  court  and  jury  in  cases  like  the 
present  is  governed  by  the  following  rule :  If  two  names  spelt  differ- 
ently necessarily  sound  alike,  the  court  may,  as  matter  of  law,  pronounce 
them  to  be  idem  sonans,  but  if  they  do  not  necessarily  sound  alike, 
the  question  whether  they  are  idem  sonans  is  a  question  of  fact  for 
the  jury.  Queen  v.  Davis,  4  New  Sess.  Cas.  411,  also  reported  5  Cox 
O.  C.  237,  and  in  2  Denn.  Crim.  Cas.  233.  In  that  case  the  court  held, 
as  matter  of  law,  that  "  Darius  "  and  "  Trius"  were  idem  sonans.  The 
conviction  was  quashed,  Coleridge,  J.,  saying  that  if  the  question 
had  been  left  to  the  jury  there  can  be  no  doubt  that  a  Dorsetshire  jury 
would  have  found  that  "  Darius  "  and  u  Trius  "  were  the  same  name. 

The  case  at  bar  is  similar  to  that  of  Commonwealth  v.  Donovan,  13 
Allen,  571,  which  was  an  indictment  for  larceny  from  John  Mealey. 
The  witness  testified  that  his  name  was  spelled  Malay  or  Maley,  and 
that  he  was  called  Maley,  but  never  Mealey.  The  court  left  it  to  the 
jury  to  say  whether  the  name  proved  was  idem  sonans  with  the  one 
in  the  indictment ;  after  the  verdict  of  guilty  this  court  held  that  the 
instructions  were  correct.  The  court  submitted  to  the  jury  in  the 
case  at  bar  the  question  whether  the  names  "  Celestia  "  and  "  Celeste  " 
were  usually  and  ordinarily  pronounced  alike.  The  jury  were  to 
determine  this  from  their  general  knowledge,  in  the  absence  of  evidence 
showing  how  they  were  usually  pronounced,  as  in  the  cases  above  cited. 
In  Commonwealth  v.  Jennings,  121  Mass.  47,  evidence  was  before 
the  jury  as  to  the  way  the  name  was  ordinarily  pronounced. 

The  ruling  of  the  superior  court  was  correct. 

Exceptions  overruled. 
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Heydee  v.  Excelsior  Building  Loan  Association  No.  2  of  the  Orrr 

of  Newark,  N.  J. 

March  5, 1887. 

Mortgage  —  Lien  —  Canceled  by  Accident,  Fraud,  etc. 

The  lien  of  a  mortgage  duly  registered  will  not  be  lost  by  a  cancellation  of 
record  effected  through  accident  or  the  mistake  or  fraud  of  third  persons. 

Canceled  through  Negligence  —  Subsequent  Bona  Fide  Purchasers. 

If  cancellation  be  the  result  of  the  negligence  of  the  owner,  he  will  not  be 
permitted  to  establish  his  lien  against  subsequent  bona  fide  purchasers  or  mort- 
gagees acting  upon  the  faith  of  such  cancellation  of  record. 

Mortgagor  —  Retained  Mortgage. 

Permitting  the  custody  of  a  mortgage  to  be  in  the  mortgagor,  held  to  be  proof 
of  negligence  in  the  mortgagee,  such  as  precludes  restoration  of  the  mortgage 
canceled  through  fraud  of  the  mortgagor,  against  a  subsequent  purchaser  in  good 
faith  and  with  notice. 

C.  T.  Glen>  for  appellants.     Guild  &  Lwm,  for  respondents. 

Knapp,  J.  The  learned  master  who  decided  this  cause  reached  the 
conclusion  on  the  evidence  that  the  purchaser  of  the  premises  and  not 
the  mortgagee  should  bear  the  loss  incident  to  the  fraudulent  cancel- 
lation of  the  mortgage  made  upon  the  record  prior  to  the  purchase,  on 
the  faith  of  which  cancellation  the  buyer  parted  with  the  whole  pur- 
chase-monev,  believing  the  property  to  be  unincumbered.  After  a 
careful  review  of  the  case  I  am  led  to  an  opposite  result.  I  am  fully 
impressed  with  the  importance  of  securing  due  protection  to  the  hold- 
ers of  mortgage  securities  where,  in  pursuit  of  the  provisions  of  the 
registry  laws,  the  lien  has  been  made  apparent  on  the  record.  The 
security  afforded  by  registry  should  remain  undisturbed  by  a  cancel- 
lation effected  through  mistake,  accident  or  fraud  of  third  persons; 
even  if  by  such  cancellation  subsequent  mortgagees  or  purchasers  are 
made  to  suffer  loss,  such  after-acquired  rights  ought  not  to  prevail 
against  the  just  claims  of  an  innocent  non-negligent  incumbrancer, 
because  the  record  his  been  wrongly  effaced. 

Cancellation  of  a  mortgage  on  the  record  is  only  prima  facie  evi- 
dence of  its  discharge,  and  it  is  left  to  the  owner  making  the  allegation 
to  prove  the  canceling  to  have  been  done  by  fraud,  accident  or  mis- 
take. Such  proof  being  made,  the  mortgage  will  be  established,  even 
against  subsequent  purchasers  or  mortgagees  without  notice.  Trenton 
Banking  Co.  v.  Woodruff,  1  Gr.  Ch.  117;  Harrison  v.  N.  J.  R.  B. 
Co.,  4  C.  E.  Green,  488. 

Between  a  mortgagee  whose  mortgage  has  been  discharged  of  record, 
solely  through  the  unauthorized  act  of  another  party,  ana  a  purchaser 
who  buys  the  title  in  the  belief,  induced  by  such  cancellation,  that  the 
mortgage  is  satisfied  and  discharged,  the  equities  are  balanced,  and  the 
rights  in  the  order  of  time  must  prevail. 

The  lien  of  the  mortgage  must  remain  despite  the  apparent  dis- 
charge. 
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But  this  is  apart  from  any  default  attributable  to  the  holder  of  tha 
lien.  If  through  his  negligence  the  record  is  permitted  to  give  notice 
to  the  world  that  his  claim  is  satisfied,  he  cannot,  in  the  face  of  his  own 
carelessness,  have  his  mortgage  enforced  against  a  bona  fide  purchaser, 
taking  his  title  on  the  faith  that  the  registry  is  discharged. 

Where  one  gives  to  another  the  power  to  practice  a  fraud  upon  inno- 
cent parties,  the  court  will  not  interfere  in  his  protection  at  the  expense 
of  those  who  have  been  deceived  and  misled  by  such  fraud.  What 
circumstance  shall  be  sufficient  to  establish  negligence  such  as  shall  pre- 
clude a  mortgagee  from  a  decree  establishing  his  canceled  paper,  must  be 
determined  as  a  question  of  fact  in  each  particular  case,  tested  by  those 
rules  of  conduct  which  men  of  common  prudence  usually  observe  in 
the  care  and  management  of  such  securities. 

That  it  is  negligence  in  the  owner  of  a  mortgage  to  permit  it  to  be  in 
the  custody  and  control  of  the  mortgagor  or  owner  of  the  mortgaged 
premises,  in  view  of  the  provisions  of  our  statute  of  registry,  will  not 
admit  of  denial.  Such  an  occurrence  is  so  unusual,  so  imperils  the 
owner  and,  therefore,  so  unlikely  to  happen  in  business  dealing,  that  it 
was  regarded  in  Harrison  v.  New  Jersey  R.  H.Co.,  supra,  as  ground 
for  the  gravest  suspicion  of  the  truthfulness  of  a  witness  who  had  testi- 
fied to  such  custody  bv  the  assent  of  the  owner  of  the  security. 

The  minute  of  discharge  of  this  mortgage  made  upon  the  record  by 
the  register  expressed  in  general  form  the  fact  of  cancellation.  The 
entry  was  made  upon  evidence  presented  to  the  register  such  as  the 
statute  has  declared  to  be  sufficient  authority  for  so  doing.  The  mort- 
gage was  produced  by  the  mortgagor  canceled,  and  there  is  no  doubt 
that  upon  the  faith  of  this  cancellation  the  purchaser  took  title  to  the 
property  and  paid  the  consideration.  But  it  clearly  appears  that  the 
mortgage  was  unpaid,  and  that  the  act  of  the  mortgagor  in  procuring 
the  entry  of  the  discharge  was  fraudulent  and  without  the  knowledge 
or  assent  of  the  mortgagee.  If  this  were  all  of  the  case  and  no  default 
appeared  on  the  part  of  the  mortgagee,  notwithstanding  the  forcible 
language  of  the  act  which  declares  sucn  minute  to  be  a  full  and  absolute 
bar  to  and  discharge  of  the  said  entry,  registry  and  mortgage,  the  right 
of  the  respondent  to  the  lien  of  its  security  should  be  maintained ;  and 
it  is  solely  upon  the  grounds  that  the  respondent  is  chargeable  with  neg- 
ligence which  tended  to  and  actually  did  produce  the  injury  that  I  think 
the  decree  should  be  reversed.  The  mortgage  was  in  the  possession 
and  under  the  control  of  the  mortgagor  at  the  time  when  it  was  pro- 
duced for  cancellation,  on  the  record.  .  How  long  he  had  such  custody 
does  not  positively  appear ;  but  the  strong  inference  from  the  testimony 
is  that  it  was  during  the  whole  time  between  the  registry  of  the  mort- 
gage and  its  cancellation.  Neither  the  president  of  the  association  nor 
its  treasurer,  who  had  charge  of  its  securities,  were  able  to  say  that  they 
ever  had  the  actual  custody  of  this  mortgage ;  and  they  further  declare 
that  the  mortgagor,  although  an  officer  of  the  company,  had  no  access 
whatever  to  the  securities  in  the  possession  of  tne  treasurer.  ^  It  is, 
therefore,  impossible  that  he  should  have  obtained  its  possession  by 
means  resembling  theft.  His  possession  must,  I  think,  be  attributed 
either  to  the  assent  or  to  the  negligence  of  the  officers  of  the  associa- 
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tion  responsible  for  its  securities.  If  we  regard  the  theory  that  the 
mortgagor  at  the  conclusion  of  his  transaction  of  the  loan  fraudulently 
substituted  a  copy  of  the  mortgage  for  the  original  paper,  and  deliv- 
ered that  to  the  association,  I  am  still  forced  to  the  conclusion  that 
the  officers  were  culpably  negligent  in  permitting  themselves  to 
be  thus  imposed  upon.  The  fact  that  he  was  the  law  officer  of 
this  body  would  not  justify  so  implicit  a  trust  in  him  in  the  matter 
of  a  loan  to  himself.  We  must  assume  that  these  officers  were  men  of 
business  capacity  and  skill.  The  transaction  was  in  the  line  of  their 
ordinary  duties.  Indeed,  they  did  not  trust  to  him,  but  employed  other 
counsel  to  make  searches  against  his  property.  In  their  ordinary  trans- 
actions their  habit  was  to  submit  to  counsel  the  securities  received  for 
loans  for  inspection  and  approval.  The  slightest  examination  of  the 
paper  received  by  them  would  have  shown  it  to  be  but  a  copy.  They 
submitted  it  to  no  legal  adviser ;  they  gave  it  no  examination.  If  it 
were  not  intended  to  be,  as  was  its  purport,  a  mere  copy,  leaving  the 
original  in  other  hands;  any  degree  of  care  exceeding  the  blindest  con- 
fidence must  have  revealed  the  deception.  The  theory  fails  to  lead  us 
out  of  the  difficulty.  I  do  not  think  that  any  circumstance  presented 
in  this  case  made  it  the  appellant's  duty,  in  order  to  avail  himself  of 
the  rights  of  a  bona  fide  purchaser,  to  institute  personal  inquiry  of  the 
mortgagee.  Any  rule  placing  him  under  this  exaction  would  embrace 
every  case  of  a  purchase  of  lands  that  had  ever  been  subject  to  mortgage, 
which  the  record  showed  to  be  canceled.  Such  a  rule,  it  is  needless  to 
say,  would  render  this  provision  of  the  registry  act  entirely  nugatory. 
A  purchaser  could  then  only  buy  with  safety  when  the  registry  had 
been  discharged,  and  an  admission  of  payment  obtained  from  the  mort- 
gagee. Doubtless,  circumstances  may,  and  frequently  do,  arise  to  put 
the  purchaser  upon  inquiry  and  charge  him  witn  notice.  It  seems  to 
me  that  nothing  appears  in  this  transaction  which  should  have  put  this 
purchaser  upon  further  inquiry.  He  was  permitted  to  rely  upon  the 
record.  He  did  so,  purchasing  upon  the  belief  that  it  spoke  tne  fact 
truly.  It  was  false,  but  the  deception  was  directly  traceable  to  the  cul- 
pable negligence  of  the  mortgage  owner,  and  the  loss  should  fall  upon 
the  party  chargeable  with  the  fault. 

The  decree  below  should  be  reversed,  and  the  bill  of  complainants  be 
dismissed. 
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Page  v.  Kendig. 

Chattel  Mortgage  —  Schedule  as  Part. 

A  chattel  mortgage  and  accompanying  schedule  when  referred  to  in  either, 
and  it  appearing  that  they  are  part  and  parcel  of  the  same  contract,  are  to  be  con- 
strued together. 

After- acquired  Property. 

The  language  of  description  in  a  chattel  mortgage  was  as  follows:  "All  the 
goods  and  chattels  mentioned  in  the  schedule  hereunto  annexed,  and  now  in  our 
possession  .  .  ."  The  schedule  was  "all  the  stock  of  merchandise  .  .  . 
and  also  including  all  that  may  at  any  time  during  the  continuance  of  this  mort- 
gage be  purchased  and  obtained  to  replenish  and  replace  the  same,  or  any  part 
thereof."  Held,  that  the  mortgage  covered  the  after-acquired  property.  After 
giving  the  mortgage,  a  vendor  of  unpaid  goods,  bought  to  replenish  the  stock, 
obtained  judgment  against  the  vendee,  issued  execution,  and  levy  was  made. 
Held,  that  the  rights  of  the  mortgagee  were  superior  to  those  of  said  vendor. 

R.  J.  Climer,  for  complainant.     C.  O.  Garrison,  for  defendants. 

Bird,  V.  0.  The  complainant  held  two  chattel  mortgages,  which  he 
claims  cover  the  merchandise  now  in  the  store  of  the  mortgagors.  The 
defendants  recovered  a  judgment  against  the  mortgagors,  levied  npon 
this  merchandise,  and  now  propose  to  sell  it  under  their  execution. 
Which  has  the  better  right  ?  The  complainant's  mortgages  are  prior 
in  date,  and  of  record,  to  the  judgment.  The  defendants  insist  that  the 
goods  and  chattels  now  in  the  store  and  which  he  has  levied  updn  are 
not  the  same  goods  and  chattels  named  in  the  mortgages,  and  they 
farther  insist  tnat  they  are  the  very  goods  which  they  sold  to  the  mort- 
gagors, and  which  were  the  consideration  of  the  debt  upon  which  his 
judgment  is  founded. 

jrvrst.  Are  the  goods  and  chattels  within  the  purview  of  the  mort- 
gages? They  were  acquired  after  the  execution  of  the  mortgages. 
The  language  of  description  is  "all  the  goods  and  chattels  mentioned  in 
the  schedule  hereunto  annexed  and  now  in  our  possession  in  our  store* 
room."  The  schedule  is  "  all  the  stock  of  merchandise  consisting  prin- 
cipally of  staple  and  fancy  groceries  and  provisions,  also  all  the  store 
fixtures,  including  scales,  weights  and  measures,  and  also  including  all 
that  may  at  any  time  during  the  continuance  of  this  mortgage,  be  pur- 
chased and  obtained  to  replenish  and  replace  the  same,  or  any  part 
thereof." 

Counsel  for  defendants  insist  that  the  contract  is  limited  by  the 
adverb  "  now  "  in  the  above  quotation,  found  in  the  body  of  the  chattel 
mortgages,  and  that  whatever  may  be  fouud  in  the  schedule  cannot 
enlarge  the  terms  of  the  sale.  In  this  I  think  he  is  mistaken.  The 
schedule  is  annexed  to  the  mortgage.  It  is  referred  to  in  the  mortgage, 
and  thereby  becomes  a  part  and  parcel  of  the  mortgage  itself,  as  much 
so  as  though  the  very  words  had  been  incorporated  in  the  body  of  the 
mortgage.  I  believe  the  universal  rule  is  to  construe  two  or  more 
instruments  together  as  one,  when  they  are  referred  to  in  either,  and 
it  appears  therefrom  that  they  are  part  and  parcel  of  the  same  contract. 
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The  schedule  in  this  case  shows  conclusively  that  it  was  the  intention 
of  the  parties  to  mortgage  after-acquired  property,  when  purchased  to 
replenish  or  replace  any  on  hand  at  the  date  of  the  mortgage. 

Second.  Does  the  fact  that  the  judgment  creditor  sold  the  goods  which 
he  now  has  a  lien  upon  by  virtue  of  nis  execution  give  him  any  supe- 
rior right?     I  think  not. 

The  title  passed  effectually  to  the  vendee.  The  sale  was  to  him  in 
all  respects  complete.  There  is  no  pretense  of  fraud  in  the  purchase, 
whereby  the  slightest  equity  arises  in  favor  of  the  vendor. 

I,  therefore,  conclude  that  the  complainant  is  entitled  to  the  decree 
of  the  court  on  both  points,  and  will  so  advise,  with  costs. 


Campbell  v.  Runyon. 

February  17,  1887. 

Specific  Performance  —  Injunction. 

In  a  suit  for  specific  performance  of  an  oral  contract,  to  lease  certain  real 
estate,  the  bill  stated  that  the  agreement  was  not  made  by  the  defendant  in  per- 
son, bat  by  his  agent.  The  answer  positively  denied  the  statements  of  the  bill 
in  regard  to  the  alleged  making  of  the  agreement  by  the  agent.  Held,  that  an 
injunction  granted  upon  complainant's  affidavit  alone  should  be  dissolved. 

Bill  for  Specific  performapce.     Motion  to  dissolve  injunction. 

WaUis  dk  Edwards,  for  motion.      W.  P.  Douglass,  contra. 

Runyon,  Ch.  The  suit  is  brought  to  compel  specific  performance 
of  a  parol  agreement  to  lease  certain  real  property  in  Jersey  City 
for  three  years  from  March,  1887.  The  bill  states  that  the  agree- 
ment was  made,  not  by  the  defendant  in  person,  but  by  his  agent 
The  answer  positively  aenies  the  statements  of  the  bill  in  reference  to 
the  alleged  making  of  the  agreement  by  the  agent.  But  it  is  insisted 
by  the  defendant's  counsel  that,  according  to  the  practice,  the  injunc- 
tion should  be  dissolved,  notwithstanding  such  denial,  because  the  mat- 
ter in  question  is  not  within  the  knowledge  of  the  defendant,  and, 
therefore,  his  answer  must  be  upon  information  and  belief  only.  He 
also  insists  that,  according  to  the  practice,  the  affidavit  of  the  agent 
denying  that  the  agreement  was  made,  appended  to  the  answer,  cannot 
be  considered,  inasmuch  as  the  injunction  was  granted  upon  the  com- 
plainant's affidavit  alone,  which  was  the  only  verification  of  the  state- 
ments of  the  bill.  It  is  evident  that  if  the  rules  of  practice  referred 
to  are  to  be  inflexibly  applied  to  such  cases  as  this,  they  would  prevent 
the  defendants  from  obtaining  relief  from  the  restraint  of  the  injunc- 
tion before  final  hearing,  however  well  entitled  to  it,  merely  because 
the  bill  alleges  that  the  act  brought  in  question  was  done  not  by  the 
defendant  himself  in  person,  but  by  his  agent,  and  the  complainant 
obtained  the  injunction  upon  his  own  affidavit  of  verification  alone. 
But  those  rules  are  subject  to  certain  exceptions.  Mervrin  v.  Smithy 
1  Green  Ch.  182.  And  in  some  such  cases  It  has  been  held  that  the 
positive  denial  of  the  defendant  is  sufficient,  although  the  matter  is  not 
within  his  own  knowledge.  In  Coale  v.  Chase,  1  Bland,  136,  it  was 
held  that,  to  obtain  a  dissolution  of  an  injunction,  it  is  sufficient  that 
an  executor  or  administrator  in  stating  facts  which,  from  the  nature  of 


Digitized  by 


Google 


N.  J.]         Vandorn  v.  New  Jersey  Southern  Ry.  Co.  865 

the  case,  could  only  have  been  personally  known  to  his  testator  or 
intestate,  states  them  upon  information  and  belief.  In  Clayton  v.  Zyle, 
2  Jones  Eq.  188,  where  a  bill  for  an  injunction  was  answered  by  the 
administrator  of  one  who  was  alleged  to  have  been  party  to  an  equitable 
contract,  and  the  administrator  said,  in  the  answer,  that  he  was  ignorant 
of  the  facts  alleged  in  the  bill,  but  had  understood  and  believed  the 
facts  of  the  case  to  be  totally  different  from  those  stated  in  the  bill,  and 
his  statement  was  strengthened  by  some  of  the  allegations  in  the  bill, 
and  appeared  probable  and  consistent,  the  injunction  was  dissolved. 
In  this  case  the  defendant  unqualifiedly  denies  that  the  agreement  in 
question  was  made.  And  it  appears  by  the  bill  itself  that  in  a  court 
of  law  in  a  trial  between  the  parties  to  this  suit,  in  reference  to  the 
possession  of  the  premises  —  to  prevent  the  execution  of  the  judgment 
in  which  action  is  one  of  the  objects  of  this  suit  —  the  jury  found 
against  the  complainant  as  to  an  important  part  of  the  transaction  as 
narrated  by  him  in  the  bill.  And  the  defendant  swears  in  his  affidavit 
annexed  to  his  answer  that,  on  that  trial,  the  complainant  testified  that 
he  made  a  proposition  —  the  proposition  which  the  bill  says  was 
accepted  —  to  the  defendant's  agent  for  a  lease  of  the  premises  for  three 
years  from  March,  1887,  but  that  the  agent  refused  to  entertain  the 
proposition,  or  to  enter  into  any  such  agreement  with  him  in  relation 
to  the  premises. 

The  injunction  will  be  dissolved,  with  costs. 


Vandorn  v.  New  Jersey  Southern  Railway  Co, 

February  17,  1887. 

Railroad  —  Fence  —  Agreement  with  Parties  having  no  Title. 

Specific  performance  of  an  agreement  to  fence  each  side  of  their  road,  entered 
into  by  a  railway  company  with  parties  having  no  title  to  the  land,  will  not  be 
decreed. 

When  not  Bound  to  Fence. 

A  company  not  formed  under  the  general  railroad  act  is  not  bound  to  fence  its 
right  of  way  in  the  absence  of  such  provision  in  its  charter.* 

Bill  for  specific  performance.     On  final  hearing  pleadings  and  proofs. 

James  Stem,  for  complainants.  John  L.  Conover,  for  defendants. 

Runyon,  Ch.  The  complainants  are  the  owners  in  fee  of  a  farm  in 
Monmouth  county  through  which  the  railroad  of  the  defendants  passes, 
and  the  bill  is  filed  to  compel  the  defendants  to  make  and  maintain  a 
fence  upon  each  side  of  their  road  through  the  farm.  The  grounds 
upon  which  the  claim  to  relief  is  founded  are  a  contract  by  the  xlaritan 
and  Delaware  Bay  Railroad  Company,  the  predecessors  of  the  defendants, 
and  the  statutory  obligation  to  fence  under  the  general  railroad  law 
which,  it  is  insisted,  applies  to  the  defendants,  and  the  mutual  obliga- 
tion imposed  by  statute  upon  owners  of  adjoining  lands  to  make  and 
maintain  partition  fences. 

The  contract  set  out  in  the  bill  is  an  agreement  in  writing  made  in  or 
about  1860  by  the  then  chief  engineer  of  the  Raritan  and  Delaware  Bay 
Railroad   Company,  in  which  it  was  recited  that   theretofore  John  C. 

♦See  to  same  effect  Si.  Louis,  etc.,  R.  Co.  v.  Waibrink,  1  Ry.  ACorp.  L.  J.  (Ark.) 84. 
Vol.  IX  — 109 
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Vanderveer  had  made  a  certain  covenant  with  that  company  to  give  to- 
them,  free  of  cost,  the  right  of  way  through  lands  of  his  or  his  family 
in  the  county  of  Monmouth,  and  that  it  was  deemed  proper  that  the 
company  should  fence  the  land,  and  that  they  thereby,  by  their  engineer, 
agreed  to  fence  it ;  and  it  was  thereby  declared  that  for  and  in  considera- 
tion of  $1  paid  to  each  party  by  the  other,  and  the  further  considera- 
tion that  Augustus  Vanderveer  should  procure  for  the  company  gdod 
and  sufficient  deeds  or  other  instruments  of  writing  as  might  be  advised 
by  counsel  learned  in  the  law,  whereby  the  title  to  «uch  lands  of  the 
Vanderveer  estate  as  might  be  used  by  the  company  in  accordance  with 
their  charter  should  vest  in  the  company,  the  company,  by  their  engineer, 
thereby  declared  to  be  duly  authorized  so  to  do,  did  thereby  agree  to- 
fence  in  a  good  and  sufficient  manner,  according  to  law,  on  both  sides 
of  the  railroad,  the  lands  so  conveyed  to  them.  And  it  was  thereby 
declared  to  be  further  agreed  that  they  should  give  to  Augustus  Van- 
derveer a  free  pass  for  himself  forever  over  their  road,  and  also  that  they 
should  cause  to  be  made  a  good  and  safe  pass-way  for  cattle  over  or 
across  the  railroad  at  the  lane  on  the  premises.  When  this  agreement 
was  made  John  C.  Vanderveer  had  no  title  to  the  farm,  and  Augustus 
Vanderveer  had  none.  The  title  was  in  the  executors  of  John  Herbert, 
deceased,  who  was  the  father-in-law  of  John  G.  Vanderveer,  and  who  by 
his  will  gave  it  to  them  in  trust  to  hold  for  the  use  and  benefit  of  his- 
daughter,  the  wife  of  John  G.  Vanderveer ;  she  to  have  the  ftu  and 
free  possession  of  it  and  to  have  the  rents,  income  and  profit  thereof, 
for  life,  without  any  interference  or  control  of  her  husband,  and  in  case 
it  should  be  deemed  advisable  at  any  time  during  her  life  to  dispose  of 
the  property,  they  were  authorized,  empowered  and  directed  to  sell  it 
with  her  previous  consent  in  writing,  and  invest  the  proceeds  and  py 
her  the  interest  for  life ;  and  if  the  property  had  not  been  sold  at  her 
death,  they  were  directed  to  sell  it  at  public  sale  after  her  death,  and 
the  principal  of  the  investment  or  the  proceeds  of  the  sale  —  according 
as  the  property  should  be  sold  before  or  after  her  death  —  were  to  be 

Snally  divided  between  her  children.     Augustus  Vanderveer  wad  one 
her  children. 

About  ten  years  after  the  agreement  was  made,  John  G.  Vander- 
veer and  his  wife  and  the  executors  of  Herbert  conveyed  the  land  for 
the  right  of  way  in  fee  to  the  New  Jersey  Southern  Railroad  Company, 
by  deed  dated  May  23,  1870,  for  the  consideration  of  $450.  The  deed 
was  recorded  June  1,  1870.  The  receipt  of  the  consideration  was 
acknowledged  by  the  grantors  in  the  usual  way  in  the  deed.  It  was 
also  thereby  declared  to  be  agreed  that  the  company  should  give  ta 
Augustus  V  anderveer  a  free  pass  for  himself  over  their  road  tor  life. 
Upon  the  deed  was  indorsed  a  receipt  and  agreement  signed  by 
Augustus  Vanderveer  and  under  seal,  by  which  he  acknowledged  the 
receipt  of  the  $450,  the  consideration  money  mentioned  in  the  deed,  in 
full  for  the  land  thereby  conveyed,  and  for  making  and  maintaining  the 
fences  on  both  sided  of  the  railroad  along  the  lines  of  the  land  and  for 
making  and  maintaining  all  necessary  cattle-guards,  crossings  and  bridges 
on  the  land ;  and  he  thereby  bound  himself,  his  heirs  and  assigns,  to 
make  and  maintain  such  fences  and  guards,  crossings  and  bridges.     It. 
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is  quite  clear  that  no  effect  can  be  given  to  the  agreement  of  1860. 
The  undertaking  on  behalf  of  the  Raritan  and  Delaware  Bay  Railroad 
Company,  therein  contained,  was  predicated  upon  and  in  consideration  of 
the  grant  of  the  right  of  way  free  of  cost,  and  it  is  evident  that  the 
company  never  received  such  grant,  but  on  the  contrary  their  successors, 
the  New  Jersey  Southern  Railroad  Company,  were  in  1870  compelled 
to  buy  the  land  for  the  right  of  way  for  the  Bum  of  $450.  The  deed 
given  to  them  contained  no  agreement  on  their  part  to  fence,  while  it 
does  contain  a  provision  for  a  free  pass  for  life  for  Augustus  Vander- 
veer.  The  covenant  of  the  latter,  indorsed  upon  the  deed,  by  which  he 
agreed  to  make  the  fences,  etc.,  may  be  considered  as  part  of  the  his- 
tory of  the  transaction.  My  conclusion  upon  the  subject  is,  however,  in 
nowise  dependent  upon  or  affected  by  it.  The  consideration  of  the 
agreement  of  1860  wholly  failed.  It  is  not  claimed  that  the  New  Jersey 
Southern  Railroad  Company  themselves  ever  agreed  to  fence. 

By  the  deeds  under  whicn  the  complainants  derive  their  title,  all  of 
which  were  subsequent  to  the  date  and  record  of  the  deed  to  the  rail- 
road company,  that  conveyance  was  recognized.  They  are  chargeable 
with  notice  that  the  covenant  of  John  G.  Vanderveer  and  the  agree- 
ment of  Augustus  Vanderveer  mentioned  in  the  agreement  of  1860 
were  never  performed.  The  agreement  to  fence  —  it  is  not  a  covenant 
—  was  based  upon  and  was  in  consideration  of  a  conveyance  which  was 
never  made,  and  it  was  made  with  parties  who  had  no  title  to  the  prop- 
erty. The  complainants  have  no  right  to  a  decree  for  specific  perform- 
ance of  it. 

Nor  are  they  entitled  to  a  decree  compelling  the  company  to  make 
and  maintain  the  fences  upon  the  ground  that  such  is  their  statutory 
duty.  The  charter  of  the  company  contains  no  provision  requiring 
them  to  make  and  maintain  the  fences,  and  the  provision  for  fencing  in 
the  general  railroad  law  is  confined  by  its  terms  to  companies  formed 
under  the  act.     Rev.  933,  par.  32. 

Nor  are  the  complainants  entitled  to  a  decree  under  the  provisions  of 
the  act  regulating  fences. 

That  act  not  only  provides  a  way  in  which  one  who  owns  land  adjoin- 
ing that  of  another  may  be  required  to  make  his  proportion  of  the  line 
fence,  but  it  provides  also  a  remedy  for  his  failure  to  do  so. 

The  bill  will  be  dismissed,  with  costs. 


Newman  v.  Van  Duyne. 

February  18,  1887. 

Creditor's  Bill  —  Execution  —  Sufficiency  of  Constable's  Return. 

The  return  of  a  constable  upon  an  execution  issued  out  of  a  justice's  court 
was  as  follows:  "I  return  the  within  execution  unsatisfied;  found  no  goods  and 
chattels  on  which  to  levy."  Held,  that  the  return  was  sufficient,  and  that  a 
demurrer  to  a  creditor's  bill  founded  upon  said  judgment  docketed  in  the  court 
of  common  pleas,  on  the  ground  that  said  return  was  insufficient  to  authorize 
the  docketing  of  said  judgment,  should  be  overruled. 
—  Time  when  Debt  Contracted  Immaterial. 

In  a  creditor's  action  to  set  aside  a  fraudulent  conveyance  made  in  trust  for 
the  debtor  it  is  immaterial  whether  the  debt  was  contracted  before  or  after  the 
conveyance. 
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Creditor's  bill.     On  general  demurrer. 

t/.  &  Salman,  for  demurrant. 

Runyon,  Ch.  Two  grounds  of  demurrer  are  assigned.  One  is  that 
the  complainant's  judgment,  which  is  a  judgment  of  the  court  for  the 
trial  of  small  causes  docketed  iii  the  court  of  common  pleas,  is  not 
valid  because  of  the  insufficiency,  for  the  purpose  of  docketing,  of  the 
return  of  the  constable  upon  the  execution  issued  out  of  the  justice's  court. 
The  other  is  that  the  conveyance,  the  validity  of  which  is  attacked, 
was  made  before  the  complainant  began  his  suit  at  law. 

The  return  of  the  constable  is  as  follows :  "Montville,  April  12, 1886* 
I  return  the  within  execution  unsatisfied  ;  found  no  goods  and  chattels 
on  which  to  levy."  This  return  is  sufficient.  Poinier  v.  BagnaU, 
decided  at  the  November  term,  1886,  of  the  court  of  errors  and  appeals. 
In  that  case  the  return  was :  "  I  return  the  within  execution  this  25th 
day  of  September,  1872,  unsatisfied,  no  goods  or  chattels  found  within 
my  county  belonging  to  the  defendant  to  make  any  part  of  the  debt 
and  costs  on  this  execution,  except  that  which  is  exempt  by  law."  The 
court  in  disproving  the  case  of  Mathews  v.  Miller,  18  Vr.  414, 
draws  a  distinction  between  cases  where  as  in  Tasto  v.  Klopping,  14 
Vr.  448,  and  Freiehnecht  v.  Meyer,  12  Stew.  Eq.  557,  the  return 
indicated  that  there  were  some  unexempted  goods  found  whereon  to 
levy  and  on  which  no  levy  was  made,  and  cases  where  it  appears  by 
the  return  that  no  goods  were  found. 

As  to  the  other  objection.  The  bill  alleges  that  the  judgment  debtor 
fraudulently  conveyed  the  property,  which  the  complainant  seeks  to 
reach,  to  his  son  in  1880,  for  his,  the  grantor's,  own  use  and  benefit, 
and  to  protect  it  from  the  claim  of  the  complainant,  or  those  of  others 
of  his  creditors.  It  may  be  added  that  it  does  not  appear  when  the 
complainant's  debt  was  contracted,  whether  before  or  after  the  convey- 
ance. But  if  the  conveyance  was  made  in  trust  for  the  debtor,  it  makes 
no  difference  whether  the  debt  was  contracted  before  or  after  the 
making  of  the  conveyance.     The  demurrer  will  be  overruled. 


HULSIZER  V.   OPDYKB. 

January     ,  1887, 

Chattel  Moktg age — Goods  Ptjkchased  After  —  Second  Mortgage  —  Priority. 

A  mortgagor  covenanted  that  he  would  not  trade  or  exchange  any  of  the  mort- 
gaged chattels  without  the  written  consent  of  the  mortgagee  ;  but,  if  he  did,  the 
chattels  so  obtained,  should  be  held  and  taken  in  the  place  of  those  disposed  of ; 
after  selling  those  originally  included  in  the  mortgage,  without  consent,  he  pur- 
chased others  and  gave  a  mortgage  thereon  to  a  third  party. 

Held,  that  the  chattels  so  purchased  were  covered  by  the  first  mortgage. 

Motion  to  modify  injunction. 

Mr.  Roseberry  and  Mr.  Frost,  for  motion.    Mr.  Davis,  contra. 

Bird,  V.  0.  O.  gave  a  chattel  mortgage  to  H.,  in  which  he  cove- 
nanted that  he  would  not  trade  or  exchange  any  of  the  chattels  mort- 
gaged without  the  written  consent  of  H. ;  but  further  covenanted  that, 
in  case  he  did,  the  chattels  so  obtained  should  be  held  and  taken  in  the 
place  of  those  disposed  of. 
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A  number  of  the  goods  or  chattels  which  the  defendant  is  restrained 
from  disposing  of  he  acquired  by  purchase  and  not  by  actual  trade  or 
exchange,  after  selling  the  one  originally  included  in  the  mortgage 
without  the  consent  of  H.  But  the  chattels  purchased  and  now 
claimed  by  the  complainant,  in  fact,  take  the  place  of  the  ones  sold  and 
which  were  in  the  mortgage.  These  chattels  were  mortgaged  to  others, 
who  are  joined  in  this  suit  as  defendants,  and  who  ask  to  have  the 
restraint  of  the  injunction  removed  from  them.  They  say  that  the 
chattels  thus  acquired,  that  is  by  sale,  and  purchase,  are  not  included 
in  the  terms,  bv  trade  or  exchange.  They  further  say  that  had  the 
parties  intended  to  include  chattels  so  acquired  they  would  have  cove- 
nanted that  "  after-acquired  property"  should  be  covered  by  the  mort- 

It  will  be  seen  that  this  argument  is  too  broad,  since  such  phrase 
would  include  not  only  any  property  which  may  have  been  acquired  by 
way  of  substitution  but  all  other  goods  and  chattels.  Hence,  I  am 
called  upon  to  reject  this  view. 

Again,  it  is  said  that  the  words  "trade"  and  "exchange,"  exclude 
all  property  obtained  by  purchase  even  though  it  be  of  the  same  kind 
and  purchased  to  take  the  place  of  the  chattel  previously  sold  and  cov- 
ered by  the  mortgage.  My  understanding  rejects  this  view.  To  my 
mind  it  is  plain  that  the  parties  intended  to  include  in  the  mortgage 
whatever  the  mortgagor  acquired  in  the  place  of  the  article  or  chattel 
which  he  disposed  of,  and  to  limit  the  scope  of  the  mortgage  to  those 
things.  The  words  were  used  by  way  of  limitation.  Nothing  was  to 
be  included  except  those  things  which  were  intended  to  take  the  place 
of  the  chattel  disposed  of.  I  do  not  mean  to  say  that,  in  my  judgment, 
the  parties  did  not  intend  that,  if  the  mortgagor  gave  a  cow  for  a  horse, 
the  horse  would  not  be  included  in  the  chattel  mortgage,  but  simply 
express  it  as  ray  opinion  that  in  case  of  the  sale  of  an  article  and  the 
purchase  of  another  of  the  same  kind,  it  was  intended  that  the  one  so 

Surchased  should  be  subject  to  the  mortgage.  This,  certainly,  is  very 
ifferent  from  the  covenant  which  brings  in  all  after-acquired  property. 
Plainly  this  was  not  intended.  And  I  think  the  words  "trade  and 
exchange  "  were  need  by  the  parties  in  contradistinction  to  the  word* 
"  after-acquired  property."  For  example,  if,  before  there  had  been  any 
sales  of  the  articles  enumerated,  the  mortgagor  had  purchased  others 
of  the  same  kind,  or  at  any  other  time,  while  the  list  was  complete,  had 
made  such  purchase,  it  seems  to  me  that  in  such  case  such  articles  so 
purchased  would  not  have  passed  to  the  lien  of  the  mortgage.  And 
these  considerations  lead  me  to.  the  conclusion  that  the  motion  to  mod- 
ify the  injunction  ought  to  be  denied. 
Let  the  costs  abide  the  event  of  the  suit. 


Pidcock  v.  Meliok. 

January  18,  1887. 

Pleading  —  Foreclosure— Separate  Answer  op  Wipe— Rev.  N.  J.  688,  §§  10,11. 
In  an  action  to  foreclose  a  mortgage,  the  wife  of  the  mortgagor  answered  sep- 
arately without  leave  of  court.    Held,  that  her  answer  should  be  stricken  out  on 
motion. 
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The  former  practice  in  this  respect  has  not  been  changed  by  the  statute.    WU- 
son  v.  Herbert,  12  Vr.  456,  and  Powers  v.  Tuttle,  13  id.  445,  distinguished. 

On  motion  to  strike  out  answer.     The  opinion  states  the  case. 

Mr.  Hulsizer  and  Mr.  Sfiiprrum.  for  motion.    Mr.  Bergen,  contra. 

Bird,  V.  0.  This  bill  is  filed  to  foreclose  a  mortgage.  It  is  alleged 
that  Melick  and  his  wife  joined  in  the  execntion  of  the  mortgage,  xhe 
motion  is  to  strike  out  both  answers.  One  of  the  grounds  upon  which 
the  motion  to  strike  out  the  answer  of  the  wife  rests  is,  that  she  has 
answered  separately,  without  the  leave  of  this  court.  The  counsel  for 
the  wife  admits  that  the  former  rules  respecting  the  practice  in  this 
particular  required  the  wife  to  obtain  the  leave  of  the  court  before  she 
could  file  her  separate  answer,  but  insists  that  the  recent  statutes 
respecting  married  women  —  Rev.  638,  §§  10  and  11 —  have  removed 
this  disability,  citing  in  support  of  this  insistment,  Wilson  v.  Herbert, 
12  Vr.  456,  and  Powers  v,  Totten,  13  id.  445.  The  cases  were -at  law, 
and  respecting  the  debts  which  the  wife  had  contracted.  In  the  case 
under  consideration  the  alleged  debt  is  that  of  the  husband,  the  wife 
having  joined  in  the  execution  of  the  mortgage  given  as  a  security  for 
that  debt.  It  being  admitted  that  in  equity  a  married  woman,  formerly, 
could  not  answer  separately  without  leave,  it  mutft  be  ascertained 
whether  the  statute  has  altered  the  practice  in  this  respect  Let  us 
look  at  the  statute  and  see  how  far  it  reaches.  It  says  that  the  hus- 
band shall  not,  by  reason  of  his  marriage,  be  liable  for  the  debts  of 
his  wife,  but  that  she  shall  be  liable  to  be  sued  in  her  own  name  sepa- 
rately, and  her  separate  property  made  liable  as  though  she  were 
unmarried. 

It  also  provides  that  she  may  maintain  an  action  in  her  own  name 
and  without  joining  her  husband,  for  all  breaches  of  contract,  and  for 
the  recovery  of  all  debts  and  property  which  by  the  act  is  declared  to 
be  hers. 

The  present  suit  is  not  brought  to  recover  a  debt  of  the  wife,  nor  is 
any  right,  title  or  interest  in  property  of  any  kind  which  the  act 
declares  to  be  hers,  in  any  wise  involved.  She  is  defendant  in  the  pres- 
ent case  because  she  is  the  wife  of  the  alleged  debtor,  the  mortgagor, 
and  as  such  wife  has  an  interest  in  the  equity  of  redemption.  I  con- 
clude, therefore,  that  as  to  such  case  the  former  practice  has  not  been 
changed  by  the  statute  either  directly  or  by  implication,  and  that  the 
wife  cannot  answer  separately  without  the  leave  of  the  court. 

This  view  renders  it  unnecessary  for  me  to  consider,  at  this  time 
the  questions  raised  as  to  the  sufficiency  of  the  husband's  answer,  for  if, 
upon  application,  it  should  be  ordered  that  the  wife  join  with  her  hus- 
band in  answering,  then  the  question  will  be  presented  whether  the 
present  answer,  filed  by  him,  must  not,  of  necessity,  fall. 

The  motion  to  strike  out  the  answer  of  the  wile  must  prevail,  with 
costs. 
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SUPREME  JUDICIAL  COURT  OF  MAINE. 


Fbost  v.  Libby.* 
February  8,  1887. 

Executor   and  Administrator  —  Fraudulent  Conveyance  by  Deceased. 

The  executor  or  administrator  of  an  insolvent  estate  is  the  proper  person  to 
sue  for  property  conveyed  by  the  deceased  in  fraud  of  creditors. 

Whether  one  or  more  creditors  could  maintain  such  a  suit  for  the  benefit  of  all 
the  creditors,  if  the  administrator  should  decline  to  sue,  the  court  does  not 
decide. 

But  a  portion  of  the  creditors  cannot  maintain  such  a  suit  for  their  own 
benefit. 

Creditor's  bill.     The  opinion  states  the  case. 

Frank  db  Larrabee,  for  plaintiff.  Holmes  &  Payson  and  Arden  W. 
Voombsy  for  defendants. 

Haskell,  J.  The  joint  bill  of  two  creditors  of  a  deceased  debtor, 
whose  estate  was  represented  insolvent  in  the  probate  court  against  an 
alleged  fraudulent  grantee  of  the  debtor  and  his  administrator,  to 
recover  certain  land  supposed  to  have  been  voluntarily  and  without 
<5onsideration  conveved  by  the  debtor  in  his  life-time  to  the  respondent 
grantee,  in  fraud  oi  creditors. 

The  executor  or  administrator  of  an  insolvent  estate  is  charged  by 
law  with  the  collection  and  distribution  of  all  the  assets  of  the  deceased, 
including  property  conveyed  by  the  deceased  in  fraud  of  creditors ; 
and  to  accomplish  this  result  he  may  have  the  aid  both  of  courts  of 
law  and  of  equity,  even  where  the  deceased,  if  alive,  could  have  no 
relief.  The  legal  representative  of  an  insolvent  estate  is  a  trustee  for 
the  various  persons  interested  in  the  distribution  of  the  estate,  accord- 
ing to  their  respective  legal  and  equitable  interests.  Caswell  v.  Cos- 
well,  28  Me.  SS35 ;  Pulsifer  v.  Waterman,  73  id.  233 ;  MeClean  v. 
Weeks,  61  id.  277 ;  65  id.  411 ;  Reed  v.  Reed,  75  id.  264. 

Dicta  in  some  of  these  cases  indicate  that  the  legal  representative 
has  the  sole  right  to  maintain  an  action  or  suit  to  recover  assets  for  the 
benefit  of  an  insolvent  estate,  even  though  he  refuses  to  attempt  their 
recovery;  but  whether  upon  tender  of  indemnity  to  the  representative, 
followed  by  his  refusal  to  sue  in  equity- to  recover  estate  conveyed  by 
the  deceased  in  fraud  of  creditors,  one  or  more  creditors  may  not  main- 
tain their  bill  to  recover  the  same  for  the  benefit  of  all  creditors  enti- 
tled to  share  in  it,  by  making  the  representative  a  party  respondent 
upon  apt  averments,  thereby  virtually  making  the  suit  one  in  his 
behalf,  it  is  unnecessary  to  now  decide,  for  the  bill  does  not  aver  any 
refusal  of  the  respondent  administrator  to  perform  his  full  duty  in 
recovering  the  property,  said  in  the  bill  to  have  been  conveyed  in  fraud 
of  creditors. 

It  is  clear,  however,  that  the  present  bill  cannot  be  maintained,  if 

»  See  7  East.  Rep'r,  848,  438 ;  1  id.  504 ;  24  Hun,  467.  ~ 
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for  no  other  reason,  for  want  of  equity,  inasmuch  as  it  seeks  a  prefer- 
ence for  the  orators  over  other  creditors  of  like  merit. 

In  the  settlement  of  insolvent  estates  the  aim  of  the  law  is  "  to  pro- 
duce an  equitable  pro  rata  .distribution  of  all  that  remains  of  the  aead 
man's  property  or  effects;  and  to  best  serve  this  pnrpose,  a  recovery  by 
the  legal  representative  or  by  creditors  in  his  benalf,  of  assets  that 
ought  to  be  distributed,  is  the  most  efficacious  method,  and  the  only 
one  that  commends  itself  to  a  court  of  equity.  If  the  orators  would 
have  individual  relief,  let  them  seek  it  in  an  action  at  law,  and  not  ask 
a  court  of  equity  to  give  them  an  inequitable  preference  over  other 
creditors  of  equal  merit  with  themselves. 

If  the  debtor  were  alive,  the  orators  could  not  maintain  this  bill 
against  the  fraudulent  grantee,  inasmuch  as  they  had  not  exhausted 
their  remedy  at  law  —  Howe  v.  Whitney,  66  Me.  17 ;  Baxter  v.  Mom, 
77  id.  465  ;  s.  c,  2  East.  Rep'r,  71  —  and  after  he  is  dead  why  should 
they  have  equitable  relief  that  they  could  not  have  in  his  life-time  J 

Nor  can  the  bill  be  maintained  under  the  act  of  1876  as  an  equitable 
garnishee  process,  for  neither  the  allegations  in  the  bill  nor  the  parties 
to  it  bear  proper  relations  to  a  suit  of  that  kind.  Donnett  v.  Rail/road, 
73  Me.  567. 

Exceptions  overruled. 

Bill  dismissed,  with  costs  on  the  exceptions. 

Pktebs,  Ch.  J.,  Walton,  Vibgin,  Libbey  and  Emeby,  JJ.,  con- 
curred. 


Bunker  v.  Babbon. 

February  5,  1887. 

Mobtg age  —  Deed  with  Defeasance. 

A  deed  and  an  instrument  of  defeasance,  under  seal,  executed  at  the  same 
time  as  a  part  of  the  same  transaction  and  between  the  same  parties,  constitute 
a  mortgage. 
Payment  — Giving  op  Note  —  Pbesumption. 

The  general  rule,  that  a  negotiable  note  given  for  a  simple  contract  debt  is 
presumed  to  be  in  payment  of  the  debt,  is  overcome  by  showing  that  such  was 
not  the  intention  of  the  parties,  as  where  it  would  deprive  the  creditor  taking 
the  note  of  the  benefit  of  mortgage  security. 

Nothing  but  the  payment  of  the  debt  or  its  release  will  discharge  a  mortgage. 

J.  J.  Parlitiy  for  plaintiff.  D.  D.  Stewart  and  A.  H.  Ware,  for 
defendant. 

Fostbb,  J.  The  plaintiff  claims  the  premises  in  question  under  a 
mortgage  to  him  from  "William  Quint,  dated  September  12,  1874. 
While  the  tenant  in  possession  does  not  claim  to  own  the  premises,  or 
any  part  thereof,  his  defense  is  based  on  a  title,  earlier  in  point  of 
time,  in  William  Barron,  his  father,  whose  agent  or  servant  he  is  in  the 
occupation  and  possession  of  the  premises.  That  title  originated  in 
this  way.  On  January  7,  1868,  William  and  Draxcy  Quint,  and  Mary 
Quint,  their  mother,  conveyed  by  warranty  deed  to  John  S.  Paine, 
who  on  the  same  day  and  as*  a  part  of  the  same  transaction,  gave  back 
a  bond  to  these  parties,  therein  agreeing  to  reconvey  the  premises,  being 
the  farm  where  they  tnen  lived,  upon  payment  to  him  by  them  of  the 
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sum  of  $300  in  annual  payments  of  $100  each  in  three,  four  and  five 
years  from  date,  and  also  all  other  debts  which  the  said  Quints  should 
thereafter  contract  with  the  said  Paine.  No  notes  accompanied  these 
transactions.  The  bond  was  not  recorded  till  May  26,  1876.  Novem- 
ber 7,  1874,  the  Quints  obtained  $225  more  from  Paine,  and  William 
and  Draxcy  on  that  day  conveyed  to  him  by  warranty  deed  another 
small  parcel  of  land  adjoining  the  home  farm.  February  1,  1875,  in 
consideration  of  $100  paid  by  Paine,  Lydia,  the  wife  of  William  Quint, 
released  her  right  of  dower  in  the  home  farm.  At  the  same  time  Wil- 
liam Quint  gave  Paine  bis  note  for  $872.34,  and  Paine  gave  him  back 
a  bond  therein,  agreeing  to  convey  to  him  the  farm  and  the  other  par- 
cel named  upon  payment  by  said  Quint  of  the  said  note. 

No  part  oi  this  note  has  ever  been  paid.  Paine  conveyed  the  prem- 
ises, and  his  title  has  come  to  William  Barron,  the  defendant's  father, 
under  whom  he  is  in  possession. 

The  plaintiff  claims  that  the  deed  of  January  7,  1868,  to  Paine  and 
the  bond  back  to  the  same  parties  constituted  a  mortgage  of  the  prem- 
ises, and  that  the  subsequent  transactions  of  February  1, 1875,  between 
William  Quint  and  Paine  extinguished  the  mortgage,  thereby  letting 
in  the  plaintiff's  title  upon  whicn  he  bases  this  action  to  recover  posses- 
sion oi  the  premises. 

While  we  are  of  the  opinion  that  the  deed  and  instrument  of  defeas- 
ance executed  at  the  same  time,  and  between  the  same  parties,  consti- 
tuted a  mortgage,  we  feel  confident  that  the  same  was  neither  paid  nor 
extinguished  by  what  took  place  between  William  Quint  ana  Paine, 
February  1,  1875.  At  that  time  to  be  sure  every  thing  due  was  reck- 
oned up  and  embraced  in  the  note  of  $872.34.  This  included  the 
amount  specified  in  the  first  bond,  the  several  notes  which  had  been 

fiven  from  year  to  year  as  interest  on  that  amount,  the  sum  of  about 
225  lent  the  November  before,  together  with  interest  on  all  these 
sums  up  to  the  time  the  note  was  given.  And  we  may  well  assume 
that  it  contained  all  the  other  indebtedness  from  the  Quints  contracted 
between  the  time  when  the  first  bond  was  given  and  the  time  when 
the  note  was  dated,  inasmuch  as  the  first  bond  provided  for  the 
payment  of  all  other  debts,  in  addition  to  the  specific  sum  therein 
named,  which  the  obligees  should  thereafter  contract  with  the  obligor 
—  and  inasmuch  also  as  William  Quint  himself  states  that  the  note  was 
given  not  only  for  the  sum  named  in  the  first  bond  but  for  "  all  other 
indebtedness  to  said  Paine  from  us."  His  testimony  is  that  the  note 
was  given  in  payment  of  all  matters  between  the  Quints  and  said 
Paine.  The  question  is  whether  it  was  such  payment  as  amounted  to 
an  extinguishment  of  the  mortgage.  Paine  is  dead  and  his  testimony 
is  not  before  us.  The  circumstances  surrounding  the  transaction,  taken 
in  connection  with  the  evidence  in  the  case,  have  an  important  bearing 
upon  the  question,  and  afford  sufficient  light  by  which  we  are  enabled, 
we  think,  to  judge  correctly  of  the  intention  of  the  parties  relative  to 
that  transaction. 

It  is  the  well-settled  rule  of  law  in  this  State,  as  also  in  Vermont  and 
Massachusetts^  that  a  negotiable  note  given  for  a  simple  contract  debt 
is  prima  facie,  to  be  deemed  a  payment  or  satisfaction  of  6uch  debt. 
Vol.  IX— 110 
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But  it  is  equally  well  settled,  if  not  as  frequent  in  its  application,  that 
this  presumption  may  be  rebutted  and  controlled  by  evidence  that  6uch 
was  not  the  intention  of  the  parties.  Fowler  v.  Ludwig,  34  Me.  460 ; 
Dodge  v.  Emerson,  131  Mass.  467.  From  these,  and  many  other 
cases,  it  may  be  seen  that  the  presumption  relates  to  the  intention  of 
the  parties,  and  that  such  presumption  may  be  rebutted  by  proof  of 
the  facts  or  circumstances  under  which  the  negotiable  paper  was 
received,  showing  that  it  was  not  intended  by  the  parties  to  operate  as 
payment.  "Whenever  it  may  properly  be  inferred  that  the  parties  did 
not  so  intend,  the  court,  when  invested  with  authority  so  to  do,  will 
ascertain  and  carry  out  the  intention  of  the  parties. 

The  circumstances  which  might  have  such  an  effect  are  so  numerous, 
even  in  the  decided  cases,  that  it  would  not  be  proper,  even  if  it  were 
possible,  to  enumerate  them  in  a  single  opinion.  Of  the  very  many 
that  have  been  spoken  of  by  the  courts,  we  may  properly  refer  to  a  few 
as  bearing  somewhat  upon  the  question  involved  in  the  case  before  us. 

That  it  has  been  held  that  where  a  note  is  taken  in  ignorance  of  the 
facts  or  under  a  misapprehension  of  the  rights  of  the  parties,  as  where 
the  negotiable  paper  is  not  binding  on  all  the  parties  primarilv  liable, 
the  presumption  that  it  was  taken  in  payment  is  rebutted.  Paine  v. 
Dwind,  53  Me.  52 ;  Kidder  v.  Knox,  48  id.  555  ;  MeUedge  v.  Boston 
Iron  Co.,  5  Cush.  170 ;  Strang  v.  Hirst,  61  Me.  15. 

In  a  number  of  the  decided  cases  it  has  been  held  that  where  the 
debt  consists  of  a  note  secured  by  a  mortgage,  the  renewal  of  the  note 
is  not  to  be  presumed  a  payment  so  as  to  discharge  the  mortgage — 
Taft  v.  Boya,  13  Allen,  86 — in  which  case  it  was  held  that  there  is  no 
conclusive  presumption  that  a  note  and  mortgage  taken  for  the  amount 
found  due  upon  a  computation  of  the  amounts  of  former  notes  secured 
by  mortgages,  as  well  as  of  mutual  claims  unsecured  by  mortgage,  were 
accepted  in  payment  and  discharge  of  such  former  notes  and  mort- 


In  Kidder  v.  Knox,  48  Me.  555,  it  was  laid  down  as  a  correct  prin- 
ciple of  law  that,  whenever  it  appears  that  the  creditor  had  other  and 
better  security  than  such  note  for  the  payment  of  his  debt,  it  will  not 
be  presumed  that  he  intended  to  abandon  such  security  and  rely  upon 
his  note. 

To  the  same  effect  may  be  cited  the  case  of  Zovett  v.  Williams,  125 
Mass.  442,  in  which  the  court  say  that  the  fact  that  such  presumption 
of  payment  would  deprive  the  creditor  of  taking  the  note  of  the  sub- 
stantial benefit  of  some  security,  such  as  a  mortgage,  guaranty  or 
the  like,  would  be  sufficient  evidenco  to  meet  and  repel  the  presump- 
tion. And  the  same  principle  may  be  found  in  the  following  cases 
Maneely  v.  McOee,  6  Mass.  143 ;  Cowan  v.  Wheeler,  31  Me.  443 
Curtis  v.  Hubbard,  9  Mete.  23;  Tucker  v.  Drake,  11  Allen,  147. 
Machine  Co.  v.  Brock,  113  Mass.  196.  In  the  case  last  cited  a  bond 
with  sureties  was  given,  conditioned  that  the  principal  should  pay  for 
all  purchases  made  by  him  from  the  obligee,  and  it  was  held  tnat  the 
bond  remained  in  force,  notwithstanding  the  obligee  received  the  notes 
of  the  principal  for  purchases  made  by  him.  "Taking  the  notes, 
therefore,"  the  court  say,  u  did  not  extinguish  the  debt  or  discliaige 
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the  sureties.  Even  if  the  notte  were  treated  as  payment,  the  sureties 
would  be  held,  for  they  bind  themselves  in  terms  to  pay  all  notes 
given  to  the  plaintiffs  by  Brock  and  Delano  for  machines  purchased." 

Moreover,  in  another  case,  where  a  bond  was  given,  conditioned  to 
secure  the  balance  of  account,  and  the  debtor  gave  his  negotiable 
promissory  note  to  the  creditor  for  the  amount  of  the  debt,  and 
received  a  receipt  from  the  creditor  for  the  balance  of  account,  it  was 
held  that  the  note  was  not  intended  as  payment  of  the  debt,  or  a  dis- 
charge of  the  bond.    Butts  v.  Dean,  2  Mete.  76. 

"  The  general  doctrine  is  that  the  taking  of  a  note  is  to  be  regarded 
as  payment  only  when  the  security  of  the  creditor  is  not  thereby 
impaired."     Paine  v.  Dwinel,  53  Me.  52. 

in  many,  if  not  most,  of  the  cases  where  the  presumption  of  pay- 
ntent  has  been  held  to  apply,  it  will  be  found  that  the  original  claim 
was  not  secured.  But  the  cases  are  numerous  in  which  this  presump- 
tion has  been  held  to  be  overcome  by  the  facts  and  circumstances  sur- 
rounding the  transaction  of  riving  the  note,  and,  in  addition  to  those 
already  cited,  may  be  added  the  following  as  among  the  more  promi- 
nent: Varner  v.  Nobleborough,  2  Me.  125;  Wilkins  v.  Heed,  6  id. 
221 ;  DescadiUas  v.  Harris,  8  id.  304 ;  Mehan  v.  Thompson,  71  id. 
501 ;  Parkhurst  v.  Cummings,  56  id.  159;  Perrin  v.  JLeene,  19  id. 
358;  Atkinson  v.  Minot,  75  id.  193;  Thurston  v.  Blanchard,  22 
Pick.  18 ;  Apvlston  v.  Parker,  15  Gray,  174 ;  Grimes  v.  Kimball,  3 
Allen,  520  \ji6bnes  v.  First  National  hank,  126  Mass.  359 ;  Dana  v. 
Bmney,  7  Vt.  493 ;  Seymawr  v.  Darrow,  31  id.  122. 

The  facts  in  this  case  irresistibly  repel  the  presumption  that  the 
note  was  intended  as  payment  and  discharge  of  the  security  of 
January  7,  1868.  Not  one  dollar  was  paid  at  the  time  the  note  was 
given.  Nor  is  it  pretended  that  a  dollar  has  actually  ever  been  paid 
upon  the  mortgage  since  its  first  existence  to  the  time  this  suit  was 
brought.  That  mortgage  was  a  lien  upon  the  home  farm.  The  mort- 
gagee, on  the  very  dav  the  note  was  given,  purchased  the  prospective 
right  of  dower  from  the  wife  of  one  of  the  mortgagors,  paying  there- 
for $100.  For  what  purpose,  it  may  well  be  asked,  was  this  purchase 
of  the  prospective  rignt  of  dower  in  the  larm  from  the  wife  of  William 
Quint  if  the  intention  of  the  mortgagee  was,  in  taking  the  note  in 
question,  to  release  and  discharge  his  mortgage  which  he  then  held  upon 
it  ?  If  he  was  a  stranger  to  any  title  in  the  farm  at  the  time  he 
received  the  deed  of  the  wife's  dower,  certain lv  it  would  amount  to 
nothing  to  him,  as  nothing  would  thereby  pass  by  such  deed.  Harri- 
man  v.  Gray,  49  Me.  537. 

It  is  apparent  from  the  transactions  that  the  parties  understood  and 
intended  when  the  note  was  given  that  the  mortgagee  should  retain  his 
title  till  the  debt  was  paid.  This  is  shown  not  only  from  the  fact  that 
the  mortgagee  at  that  time  purchased  in  the  dower  interest,  but  also 
from  the  fact  that  in  the  bond  give  a  at  that  time  the  title  to  the  farm 
is  therein  recognized  as  still  remaining  in  the  mortgagee.  Nor  could 
it  be  reasonably  supposed  that  had  not  such  been  the  understanding  of 
the  parties,  the  mortgagee  would  have  been  willing  to  release  the  most 
valuable  security  and  rely  alone  upon  the  individual  name  of  William 
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Quint  and  a  piece  of  real  estate  which  hid  but  recently  been  purchased 
for  the  sum  of  $225.  This  understanding  and  intention  is  also  mani- 
fest from  the  fact  that  when  the  indebtedness  of  the  Quints  was  reck- 
oned up  and  the  note  taken  and  a  new  bond  given,  there  was  no 
cancellation  or  surrender  of  the  bond  of  January  7,  1868 ;  neither  was 
there  any  conveyance  made  or  asked  for  in  accordance  with  the  terms 
of  that  bond.      Watkins  v.  Hitt,  8  Pick.  523. 

In  view  of  these  facts  and  circumstances,  together  with  the  evidence 
before  us,  it  is  impossible  to  arrive  at  any  other  conclusion  than  that  it 
was  the  intention  of  the  parties,  by  their  transactions  of  February  1, 
1875,  to  leave  the  former  security  unaffected,  and  that  the  note  was 
not  intended  as  payment  of  the  debt  due  at  that  time.  There  was  a 
change  in  the  form  of  the  debt,  but  there  was  no  actual  payment  of 
it.  That  is  not  enough  to  affect  the  mortgage.  Nothing  but  payment 
of  the  debt  or  its  release  will  discharge  a  mortgage.  Grodby  v.  Chase, 
17  Me.  369 ;  Parkhurst  v.  Cummings,  56  id.  159 ;  Ladd  v.  Wiggifo, 
35  N.  H.  426.  "  The  mortgage  remains  a  lien  until  the  debt  it  was 
given  to  secure  is  satisfied,  and  is  not  affected  by  a  change  of  the  note, 
or  by  giving  a  different  instrument  as  evidence  of  the  debt."  Jones 
Mort.,  §  924;  Pomroy  v.  Bice,  16  Pick.  24. 

At  the  time  the  plaintiff  acquired  his  mortgage  from  William  Quint 
neither  of  the  bonds  which  had  been  given  by  Paine  had  been  recorded, 
and  the  apparent  record  title  to  the  premises  was  in  John  S.  Paine. 
The  bonds  were  not  placed  upon  record  till  May  26,  1876 — more 
than  a  year  and  eight  months  after  the  plaintiff's  title  accrued,  and  then 
by  his  procurement.  Moreover,  as  late  as  February  24,  1879,  the 
plaintiff  appears  to  have  understood  that  Paine' s  mortgage  was  a  valid 
subsisting  claim  upon  the  premises,  and  that  he  held  only  the  right  of 
redemption  under  it,  as  appears  by  his  statements  in  writing  con- 
tained in  the  notice  and  demand  by  him  on  Paine's  administrator  for 
an  account  of  the  sum  due  on  the  mortgage.  Paine's  interest  passed 
and  became  vested  in  WilUam  Barron,  who  is  in  possession,  as  the 
evidence  discloses,  by  his  agent  or  servant — the  defendant  in  this 
suit.  The  rights  of  the  defendant  are  the  same,  therefore,  as  those  of 
the  person  whom  he  represents  by  that  possession.  This  action  could 
not  be  maintained  by  the  mortgagor  against  the  mortgagee  or  his 
assignee  in  possession  without  showing  a  satisfaction  of  the  mortgage. 
Neither  can  it  be  maintained  by  the  grantee  of  the  mortgagor.  Woods 
v.  Woods,  66  Me.  206 ;  Jewett  v.  Hamlin,  68  id.  172 ;  JfaDeU  v.  J&w- 
etty  71  id.  409. 

Judgment  for  the  defendant 

Peters,  Ch.  J.,  Danforth,  Virgin,  Libbet  and  Haskell,  JJ.,  con- 
curred. 


Pillsbury  v.  Augusta. 

February  5,  1887. 

Ways  —  Discontinuance  -—  Practice. 

Where  the  mayor  and  aldermen  have  jurisdiction  of  the  laying  out  and  discon- 
tinuing ways,  they  may  on  petition  discontinue  the  portion  of  a  way  traveled  by 
teams. 
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Where  they  gain  jurisdiction  over  a  'particular  way  upon  a  petition  in  due 
form,  their  proceedings  will  not  be  affected  by  the  withdrawal  of  some  of  the 
petitioners. 

Nor  will  their  proceedings  discontinuing  such  a  portion  of  the  way  be  affected 
because  a  railroad  company  whose  road  crossed  such  way  was  authorized  by  them 
to  build  a  wall  across  such  discontinued  portion,  provided  it  erect  steps  for  foot 
passengers  over  the  other  portion. 

Nor  because  no  damages  were  assessed,  or  return  made  that  none  had  been  sus- 
tained. 

S.  dk  L.  Titcomb,  for  plaintiff.  Baker,  Baker  &  Cornish,  for  defend- 
ants. 

Fosteb,  J.  Petition  for  certiorari  to  quash  the  proceedings  of  the 
mayor  and  aldermen  of  the  city  of  Augusta,  in  discontinuing  a  portion 
of  Oak  street,  and  thereby  changing  the  course  of  travel  through  Dick- 
man  street,  on  account  of  certain  alleged  errors  and  defects  in  the 
records  relating  to  such  proceedings. 

The  case  comes  before  the  court  upon  report  of  the  petition  and 
answer,  no  evidence  having  been  taken  on  either  6ide. 

Nine  errors  are  assigned.  The  second  is  not  insisted  upon,  and  the 
remainder,  several  of  which  relate  substantially  to  the  same  objection, 
may  be  grouped  into  three  classes. 

1.  The  cause  first  assigned  is  that  a  majority  of  the  original  petitioners 
for  the  discontinuance  and  change  of  the  course  of  travel  of  the  street 
in  question  withdrew  their  names  from  the  petition,  and  remonstrated 
against  the  same  before  final  action  taken  by  the  municipal  authorities 
of  the  city. 

Assuming  this  to  be  true  as  claimed  by  these  petitioners,  we  do  not 
think  this  is  error.  The  petitioners  in  the  proceedings  were  citizens  of 
Augusta,  and  the  petition  related  to  a  subject-matter  over  which  the 
city  council  had  jurisdiction.  It  is  not  suggested  that  the  petition  was 
not  in  due  form.  Its  object  was  to  call  the  attention  of  the  city  council  to 
the  suggested  change.  It  gave  them  jurisdiction  over  the  subject-mat- 
ter, and  jurisdiction  having  attached  it  was  then  in  their  province  to 
determine  what  changes,  if  any,  in  accordance  therewith  public  con- 
venience required.  Although  the  petitioners  might  deem  it  for  the 
best  interests  of  the  public  that  certain  changes  should  be  made,  the 
council  were  not  necessarily  to  be  governed  by  their  suggestions.  While 
the  petitioners  might  consider  it  proper  that  the  discontinuance  and 
change  suggested  by  them  should  be  made,  the  city  council  were  pos- 
sessea  of  discretionary  powers,  and  were  to  be  governed  not  particularly 
by  the  number  of  names  upon  the  petition,  or  the  statements  set  forth 
in  it,  but  upon  evidence  adduced  at  the  hearing,  and  whose  decision  was 
to  be  rendered  upon  what  might  be  considered  by  them  to  be  for 
the  public  good.  The  petition  having  been  received,  afforded  the 
proper  basis  for  an  investigation  in  relation  to  what  the  public  interests 
might  seem  to  demand,  rather  than  for  the  purpose  of  superseding  their 
discretion.  Cassidy  v.  Bangor,  61  Me.  440.  Consequently,  jurisdiction 
having  once  attached,  the  mere  question  of  numbers  does  not  become 
essential  to  the  validity  of  the  proceedings. 

2.  The  second  class  of  errors  alleged  is,  that  the  discontinuance  was 
conditional ;  that  the  Maine  Central  railroad  was  authorized  to  erect  a 
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stone  wall  across  a  portion  of  the  6treet,  and  that  the  action  of  the 
municipal  authorities,  of  the  city  in  thus  authorizing  this  erection,  based 
their  adjudication  in  reference  to  the  discontinuance  and  change  upon 
a  contemplated  bargain  with  said  railroad,  and  not  upon  public  con- 
venience and  necessity,  thereby  benefiting  individuals  or  a  corporation 
to  the  detriment  of  the  public,  and  especially  of  those  residing  upon 
said  street. 

A  copy  of  the  records  of  the  city  council  in  relation  to  the  whole  pro- 
ceedings has  been  laid  before  the  court  in  the  answer  of  the  respondents. 
Not  having  been  annexed  to  the  petition,  these  copies  properly  form  a 
part  of  the  respondent's  answer,  which,  so  far  as  it  relates  to  trie  record 
in  question,  is  in  the  nature  of  a  return  of  the  doings  of  the  city  coun 
cil,  and  is  conclusive  of  the  facts  set  forth  in  such  record.  Levant  v. 
County  Commissioners,  67  Me.  435  ;  Tewksbury  v.  County  Commis- 
sioners, 117  Mass.  564;  Fairbank  v.  FitcKburg,  110  id.  224.  From  an 
inspection  of  those  records,  we  are  satisfied  that  the  action  of  the  city 
council  was  neither  conditional,  nor  based  upon  any  bargain  with  the 
railroad.  We  are  to  assume  that  the  records  speak  the  truth.  We  must 
take  them  as  they  appear.  The  petition  for  the  proposed  discontinu- 
ance and  change  contains  no  reference  to  any  action  on  the  part  of  the 
railroad.  Upon  that  petition  due  notice  was  given,  a  hearing  had,  and 
the  discontinuance  was  ordered  and  effected.  The  order  passed  by  the 
city  council  appears  to  be  in  the  most  explicit  terms  —  is  absolute  and 
unqualified,  and  based  upon  no  condition  or  bargain.  The  recommenda- 
tion of  the  committee  of  the  board,  it  is  true,  states  that  they  believe 
the  public  interest  demand  the  alteration  as  prayed  for  by  the  peti- 
tioners, provided  Dickman  street  is  improved  and  graded.  But  this  was 
a  statement  in  their  report  to  the  board,  and  was  not  the  final  action  of 
the  council  in  the  discontinuance  of  the  portion  of  the  street  in  ques- 
tion. It  by  no  means  establishes  the  fact  that  the  discontinuance  was 
conditional.  In  the  same  report  the  committee  before  whom  the  hear- 
ing was  had  state  that  the  6treet  was  not  used  to  any  extent  as  a  high- 
way for  horses,  teams  and  carriages,  on  account  of  the  great  ascent 
which  made  it  dangerous  in  its  abrupt  approach  upon  the  railroad  cross- 
ing, and  that  it  could  not  be  graded  witnout  great  expense  to  the  city, 
as  well  as  injury  to  the  property  of  the  residents  upon  it.  That  report 
negatives  the  claim  set  up  in  relation  to  any  bargain  or  offer  on  the  part 
of  the  railroad  company,  and  asserts  in  positive  terms  that  public  con- 
venience and  necessity  demanded  the  alteration. 

But  the  records  show  that  at  the  same  meeting  at  which  final  action 
was  taken  and  the  discontinuance  was  effected,  another  order  was  also 
passed  authorizing  the  railroad  company  to  erect  a  stone  wall  along  the 
west  line  of  the  railroad  across  a  portion  of  the  street,  with  stone  step6 
twelve  feet  in  width  to  be  coverea  with  boards  in  the  winter  season  for 
the  use  and  convenience  of  foot  passengers.  This  wall  was  to  be  built 
under  the  direction  of  the  street  commissioner,  mayor  and  committee 
on  highways. 

The  effect  of  this  order  was  that  the  railroad  company  by  being  author- 
ized to  construct  the  wall  bore  the  expense  attendant  upon  the  discon- 
tinuance, and  thereby  saved  the  city  from  any  burden  on  that  account. 


Digitized  by 


Google 


Me.]  Small  v.  Orne.  879 

The  legality  of  the  proceedings  were  not  affected  by  this  fact.  The 
same  question  came  before  the  court  in  Massachusetts  in  the  case  of 
Parks  v.  Boston,  8  Pick.  218,  in  which  the  court  meet  the  objection  in 
these  words :  "  If  the  public  necessity  and  convenience  required  the 
alteration,  it  is  immaterial  at  whose  expense  it  was  made.  A  donation 
or  contribution  from  individuals  to  relieve  the  burden  upon  the  city 
has  no  tendency  to  prove  that  the  enlargement  of  the  street  was  not  a 
public  benefit.  It  is  not  material  at  whose  expense  such  are  laid  out 
or  altered."  The  same  doctrine  has  been  laid  down  in  this  State  in  the 
case  of  Gay  v.  Bradstreet,  49  Me.  580,  and  in  Coombs  v.  County  Com- 
missionersy  68  id.  484. 

3.  The  last  assignment  of  error  is  that  no  damages  were  assessed,  nor 
return  made  that  none  had  been  sustained,  although  by  a  vote  at  a  meet- 
ing prior  to  that  upon  which  final  action  was  taken,  all  matters  relating 
to  damages  were  referred  to  a  committee  who  were  requested  to  report 
at  the  next  meeting  of  the  board. 

It  has  been  decided  in  several  cases  that  the  proceedings  in  relation 
to  the  discontinuance  of  ways  are  not  affected  on  account  of  there  being 
no  determination  in  relation  to  damages,  and  nothing  done  upon  that 
subject.  Howland  v.  County  Commissioners,  49  Me.  143  ;  Micks  v. 
Ward,  69  id.  441.  Nor  do  we  think  the  present  case  is  one  which  calls 
for  any  exception  to  the  rule.  The  action  of  the  city  council  appears 
to  be  based  upon  the  ground  of  public  convenience  and  necessity.  In 
such  cases  much  must  be  left  to  the  discretion  of  the  tribunal  whose 
province  it  is  to  determine  those  questions.  Nothing  appears  from  the 
records  to  show  thatthev  have  not  honestly  exercised  that  discretion,  or 
that  there  has  been  such  informality  or  illegality  in  the  proceedings  as 
to  warrant  this  court  in  granting  the  prayer  of  these  petitioners.  Bethel 
v.  Commissioners,  60  Me.  539. 

Writ  denied,  with  costs. 

Pbters,  Ch.  J.,  Danforth,  Virgin  and  Haskell,  JJ.,  concurred ; 
Ltbbey,  J.,  did  not  sit. 

Small  v.  Orne. 

February  5,  1887. 

Election  -—  Casting  Vote. 

If  a  mayor  announces  which  of  two  candidates  is  elected  to  an  office,  where  the 
vote  of  the  city  council  was  a  tie  and  he  had  a  casting  vote,  such  an  announce- 
ment is  sufficient  without  the  formality  of  the  casting  a  vote  by  the  mayor. 
Trespass — Search  and  Seizure. 

A  search  warrant  directed  the  officer  to  enter  "  the  saloon,  outbuildings  and 
appurtenances  thereof  .  .  .  also  the  cellar  under  the  saloon  and  rooms  above." 
The  officer  entered  and  searched  the  saloon.  Held,  that  he  could  not  be  held 
liable  in  trespass  for  so  doing. 

Trespass.     The  opinion  states  the  case. 

Robinson  &  Rowell,  for  plaintiff.     C.  E.  Litdefield,  for  defendant. 

Foster,  J.  This  is  an  action  for  breaking  and  entering  the  plain- 
tiffs shop.  The  defense  is  justification  as  constable  of  the  city  of 
Rockland,  and  by  virtue  of  a  complaint  and  warrant  from  die  police 
court  of  said  city. 
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But  two  questions  of  any  importance  are  involved  in  the  decision  of 
this  case:  1.  Was  the  defendant  Orne  a  legally  elected  constable? 
2.  If  legally  elected  aud  qualified,  was  the  warrant  with  which  he  waf? 
armed  a  justification  for  the  acts  of  himself  and  of  the  other  defendant 
who  was  acting  as  his  aid  ? 

1.  No  discussion  is  necessary  in  establishing  the  fact  that  Orne  was 
legally  elected.  The  report  shows  that  his  election  was  at  a  regular  and 
statea  meeting  of  the  city  council,  and  that  an  equal  number  of  ballots 
were  cast  for  Orne  and  one  Cook,  each  receiving  thirteen  votes. 
Thereupon  the  mayor,  after  ascertaining  the  fact  that  an  equal  num- 
ber of  ballots  had  been  cast  for  each  of  the  two  candidates,  without 

foing  through  the  formality  of  casting  a  ballot,  determined  and 
eclared  that  Orne  was  elected.  The  amended  charter  of  the  city  in 
force  at  the  date  of  this  election  —  Laws  of  1885,  chap.  482,  §  3  — 
allowed  the  mayor  a  castirg  vote.  His  act  was  sufficiently  formal 
to  bring  it  within  the  provisions  of  section  34,  chapter  3,  Revised 
Statutes,  wherein  it  is  provided  that  "  in  the  election  of  any  city  offi- 
cers by  ballot  in  the  board  of  aldermen  or  in  the  convention  of  the 
aldermen  and  common  conncil,  in  which  the  mayor  has  a  right  to  give 
a  casting  vote,  if  two  or  more  candidates  have  each  half  of  the  ballots 
cast,  he  shall  determine  and  declare  which  of  them  is  elected." 

Authority  is  conferred  by  the  city  charter  upon  the  city  council  to 
elect  one  or  more  constables.  The  number  is  not  limited.  It  rests  in 
the  discretion  of  the  city  council  whether  they  will  elect  one  or 
many  constables.  From  their  records  the  order  which  was  passed  in 
concurrence  provided  by  the  election  of  five  or  more  city  constables. 
Twenty-six  out  of  the  twenty-eight  members  composing  the  city  council  ' 
were  present  and  voted,  llie  defendant  Orne  was  legally  elected,  and 
he  afterward  qualified  as  appears  from  the  report.  It,  therefore, 
becomes  unnecessary  to  discuss  the  objections  in  detail  relating  to  this 
particular  branch  of  the  case. 

2.  The  warrant  commanded  the  defendant  to  enter  "the  saloon,  out- 
buildings, and  appurtenances  thereof,  occupied  by  the"  plaintiff  "and 
situated  on  the  west  side  of  Main  street ;  also,  the  cellar  under  the  saloon 
and  rooms  above,  in  said  Rockland,"  and  therein  search  for  intoxicating 
liquors. 

No  question  is  made  but  that  the  designation  of  the  place  to  be 
searched  is  sufficiently  definite  to  meet  the  requirements  of  the  Con- 
stitution in  that  respect.     State  v.  Burke,  66  Me.  127. 

All  the  rooms  above  the  saloon,  with  the  exception  of  one  used  as  a 
restaurant,  were  occupied  by  the  plaintiff  and  his  family  as  the  place  of 
their  residence  and  dwelling-house.  The  objection  raised  against  the 
warrant  is,  that  the  officer  was  directed  to  search  the  plaintiffs  dwell- 
ing-house ;  and  that  the  warrant  was  void  because  it  contained  no  alle- 
gation that  the  dwelling-house,  or  some  part  of  it,  was  used  as  an  inn 
or  shop,  or  for  the  purposes  of  traffic,  nor  that  the  magistrate  issuing 
the  warrant  was  satisfied,  by  evidence  presented  to  him,  that  intoxicat- 
ing liquors  were  kept  in  such  house  or  its  appurtenances,  as  the  statute 
reauires.     Rev.  Stat.,  chap.  27,  §  43. 

Looking  at  the  objections  in  the  inverse  order  from  that  in  which 
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thev  are  stated,  it  will  be  found,  upon  examination,  that  the  warrant 
recites  the  fact  that  satisfactory  evidence  was  presented  to  the  magis- 
trate that  intoxicating  liquors  were  kept  in  the  house  and  its  appurte- 
nances, and  that  they  were  intended  for  sale  in  this  State  in  violation 
of  law.  That  objection  may,  therefore,  be  considered  as  out  of  the 
case. 

But  there  is  a  further  answer  interposed  against  the  plaintiff  in  this 
action.  This  suit,  as  the  declaration  shows,  is  not  for  any  act  of  the 
officer,  in  entering  and  searching  those  rooms  above  the  saloon,  and 
which  were  occupied  by  the  plaintiff  as  a  dwelling,  but  for  entering 
And  searching  theplaintiff's  saloon.  The  place  searched  was  a  saloon 
not  a  dwelling.  The  officer's  return  upon  the  warrant  negatives  the 
iact  of  searching  any  other  part  of  the  premises  designated  in  the  com- 
plaint and  warrant  except  the  saloon.  Nothing  appears  upon  the  face 
of  the  process  to  indicate  to  the  officer  that  it  is  not  regular.  It  issued 
from  a  court  of  competent  jurisdiction.  The  officer  is  to  be  protected 
unless  the  process  is  void,  and  the  want  of  validity  can  be  seen  upon 
its  face.  Elsemore  v.  Longfellow,  76  Me.  130.  N  or  is  there  any  thing 
in  the  case  showing  that  the  officer  was  not  justified  in  entering  the 
plaintiff's  saloon  and  there  searching  for  intoxicating  liquors  as  com- 
manded by  that  process. 

According  to  the  stipulation  in  the  report  the  entry  must  be: 
Action  to  stand  for  trial. 

Peters,  Ch.  J.,  Danfoeth,  Vibgin,  Libbby  and  Haskell,  JJ.,  con- 
<jurred. 


Hudson  v.  Cob. 

February  5,  1887. 

Assumpsit— Tenants  in  Common  —  Disseizin. 

A  tenant  in  common  may  maintain  assumpsit  at  common  law  against  a  co-tenant 
who  has  received  more  than  his  share  of  the  rents  and  profits. 

Such  an  action  is  not  defeated  by  disputing  the  plaintiff's  title,  providing  the 
plaintiff  was  an  owner  and  not  disseized  at  the  time  the  income  was  earned. 

Disseizin  by  a  tenant  in  common  of  his  co-tenant  is  not  shown  by  a  tax  title 
and  mere  possession;  nor,  in  case  of  large  tracts  of  wild  lands,  by  such  acts  of 
ownership  as  tracing  and  running  lines,  Keeping  off  trespassers,  permitting  wild 
grass  and  timber  to  be  cut  on  small  portions  of  it,  paying  taxes,  etc. 

Charles  A.  Bailey,  for  plaintiff.     A.  W.  Paine,  for  defendant. 

Foster,  J.  The  parties  to  this  suit  are  tenants  in  common  and  undi- 
vided of  township  No.  2,  range  8,  north  of  Waldo  patent  in  Penob- 
scot county,  containing  about  thirty-six  square  miles.  The  plaintiff 
claims  to  recover  as  owner  of  eleven-ninety-sixths,  his  share  of  stumpage 
which  the  defendant,  as  part  owner  of  the  township,  has  collected  and 
retains  in  his  hands.  The  action  is  general  indebitatus  assumpsit  for 
money  had  and  received,  and  is  brought  not  upon  Revised  Statutes, 
chapter  95,  section  20,  relating  to  actions  between  tenants  in  common, 
but  at  common  law,  based  upon  the  statute  of  4  and  5  Anne,  chapter 
16,  which  is  declared  to  be  a  part  of  the  common  law  of  this  State. 
Richardson  v.  Richardson,  72  Me.  403. 

1.  The  defendant  contends  that  the  plaintiff  has  no  remedy  at  com- 
Vol.  IX.— Ill 
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mon  law*  and  that  if  entitled  to  any,  it  can  exist  only  by  virtue  of 
Revised  Statutes,  chapter  95,  section  20,  after  demand  in  a  special  action 
of  assumpsit.  We  are  not  inclined  to  this  view,  and  such  we  think  is 
not  the  law. 

The  ancient  rule  of  the  old  common  law  as  laid  down  by  Lord  Coke 
—  Co.  Litt.  199b  —  was  that  one  tenant  in  common  could  maintain  an 
action  against  his  co-tenant  for  taking  the  whole  profits  of  the  common 
estate,  unless  he  had  been  appointed  bailiff  by  bis  co-tenant.  It  was 
thus  stated :  "  If  one  tenant  in  common  maketh  his  companion  his  bailiff 
of  his  part,  he  shall  have  an  action  of  account  against  him.  But,  although 
one  tenant  in  common,  without  being  made  bailiff,  take  the  whole  profits, 
no  action  of  account  lies  against  him ;  for,  in  an  action  of  account,  he 
must  charge  him  either  as  a  guardian,  bailiff  or  receiver,  which  he  can- 
not do  unless  he  constitute  him  as  bailiff."  Sole  occupancy  alone  was 
not  sufficient  upon  which  to  maintain  an  action.  Each  was  said  to 
occupy  per  my  et  per  tout  and  had  a  rtebt  to  occupy  the  whole  if 
the  other  tenant  did  not  see  fit  to  go  in  and  occupy  with  him.  Such 
occupancy  was  held  to  be  no  exclusion  of  the  other,  and  no  action  would 
lie  against  the  tenant  who  by  such  occupancy  had  taken  the  entire  profits. 
But  by  statute  4  and  5  Anne,  chapter  16,  section  27,  this  old  doctrine  of 
the  common  law  of  England  was  changed,  and  it  was  therein  provided 
that  an  action  of  account  might  be  maintained  by  one  joint  tenant  or 
tenant  in  common  against  the  other,  charging  him  as  bailiff  for  receiv- 
ing more  than  his  joint  share  ou  proportion.  But  in  order  to  maintain 
such  action  it  was  necessary  that  one  teuant  should  show  not  mere  occu- 
pation of  the  premises  by  another  tenant  in  common,  but  an  actual 
receipt  by  him  of  the  rents  and  profits  over  and  above  his  share  thereof, 
and  which  actually  belonged  to  his  co-tenant.  To  avoid  the  somewhat 
tedious  proceedings  pertaining  to  the  old  action  of  account  an  action  on 
the  case  upon  a  promise  to  account  was  at  first  substituted  —  Brigfom 
v.  jEvelethy  9  Mass.  541  —  and  afterward  Lord  Holt,  in  construing  the 
statute,  came  to  the  conclusion  that  whenever  account  could  be  main- 
tained, indebitatus  assumpsit  might  be  also;  holding  that  a  statute 
being  a  remedial  one  it  ought  to  receive  a  liberal  construction.  Jones 
v.  Sarraden*  9  Mass.  540.  While  the  right  of  action  was  founded  on 
the  statute  oi  Anne,  and  not  by  any  right  under  the  old  common  law, 
from  the  liberal  construction  placed  upon  it  by  a  lonjj  series  of  decisions, 
it  became  as  firmly  settled  that  the  action  of  general  tndebitatus  assump- 
sit for  money  had  and  received  would  lie,  in  place  of  the  old  action  of 
account,  by  one  tenant  in  common  against  his  co-tenant,  as  bailiff,  for 
receiving  more  than  his  share  of  the  rents  and  profits.  Such  was  the 
doctrine  laid  down  in  the  cases  to  which  we  have  referred  ;  and  this 
form  of  action  was  sustained  in  Miller  v.  Miller ,  7  Pick.  133,  and  9  id. 
34,  to  recover  money  due  for  the  share  of  one  tenant  in  common  in  the 
sale  of  trees  from  the  common  estate.  It  was  allowed  in  Monroe  v. 
Luke,  3  Mete.  459,  which  was  assumpsit  by  one  tenant  in  commou 
against  his  co-tenant  to  recover  his  share  of  rents,  and  it  was  tliere  held 
mat  where  it  was  a  claim  for  money  actually  received  by  the}  defendant 
to  which  in  some  form  the  plaintiff  has  title,  it  could  be  conveniently 
settled  in  this  fcfrm  of  action.     It  is  said  in  Fanning  v.  Chadwick,  3 
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Pick.  424,  that  the  action  of  account  has  become  nearly  obsolete  in 
England,  and  that  there  seems  to  be  no  necessity  for  reviving  it  here, 
ana  that  assumpsit  now  has  all  the  advantages,  without  the  oisadvan- 
tages,  peculiar  to  an  action  of  account.  In  support  of  the  6ame  prin- 
ciple may  be  cited  Cochran  v.  Carrington,  25  Wend.  410  ;  Richardson 
v.  Richardson,  72  Me.  403 ;  Gowen  v.  Shew?,  40  id.  58 ;  Cutler  v. 
Currier,  54  id.  91 :  Holmes  v.  Hunt)  122  Mass.  513 ;  Sargent  v.  Par- 
eons,  12  id.  152  ;  Vichinson  v.  Williams,  11  Cnsh.  258. '  It  is  an  equit- 
able form  of  action  to  recover  money  which  the  defendant  in  equity 
and  good  conscience  ought  not  to  retain. 

But  when  resorted  to  as  a  common-law  action  —  the  outgrowth  of  the 
statute  of  Anne,  and  independently  of  Revised  Statutes,  chapter  95, 
section  20  —  by  one  tenant  in  common  against  his  co-tenant,  it  is  to  be 
"  restricted  to  cases  where  the  money  has  been  actually  received  and 
the  liability  to  account  has  resulted  in  a  duty  to  pay  money,  or  where 
the  defendant  holds  the  share  as  bailiff  of  the  plaintiff,  or  the  occupa- 
tion has  been  by  consent."     Cutler  v.  Currier,  54  Me.  91. 

2.  It  is  also  claimed  in  defense  that  this  action  cannot  be  sustained 
because  the  question  of  title  is  involved  in  it.  But  we  have  no  doubt 
the  action  will  lie  notwithstanding  there  may  be  a  mere  dispute  raised 
by  the  defendant  concerning  the  title,  provided  the  plaintiff  is  owneJ* 
of  the  estate  and  was  not  disseized  at  the  date  when  the  income  from 
the  common  estate  was  received  in  money  by  the  defendant.  Such  is 
the  conclusion  of  this  court  in  the  recent  case  of  Richardson  v.  Rich- 
ardson, supra.  Were  it  otherwise,  the  plaintiff  in  any  case  seeking 
his  common-law  remedy  under  the  statute  of  Anne,  notwithstanding 
his  title  and  seizin  be  complete,  might  be  subjected  to  the  annoyance 
as  well  as  expense  of  a  nonsuit,  whenever  the  defendant  co-tenant 
might  see  fit  to  dispute  his  title.  We  do  not  mean  to  be  understood 
as  denying  the  general  doctrine,  where  it  has  a  proper  application,  that 
the  title  to  real  estate  is  not  to  be  tried  in  an  actiou  of  assumpsit ;  but 
we  are  satisfied  that  it  has  no  application  in  the  present  case.  It  must 
also  be  borne  in  mind  that  this  is  not  an  action  for  use  and  occupation 
of  the  common  estate  under  Revised  Statutes,  chapter  95,  section  20> 
which  is  a  modification  of  the  statute  of  Anne,  but  of  indebitatus 
assumpsit  authorized,  through  a  long  line  of  decisions,  by  the  latter 
statute  as  the  common-law  action  to  recover  the  plaintiff's  due  propor- 
tion of  the  moneys  in  the  hands  of  the  defendant  which  he  has  received 
from  the  common  estate. 

Many  of  the  decisions  to  which  our  attention  has  been  called  and  in 
which  it  is  held  that  the  title  to  real  estate  cannot  be  tried  in  an  action 
of  assumpsit  are  those  for  use  and  occupation  depending  upon  con- 
tract, express  or  implied,  between  the  parties,  and  which  have  no  appli- 
cation to  the  case  at  bar. 

There  are  many  cases  where  the  right  to  recover  depends  upon 
the  title,  yet  they  are  not  the  cases  in  which  the  title  is  tried  within 
th$  meaning  of  the  rule.  Neither  does  the  rule  prevent  an  action  for 
money  had  and  received  in  many  cases  which  require  an  investigation 
ci  title,  as  was  held  in  Parkman  v.  Trinity  Church,  123  Mass.  6. 

The  plaintiff  in  this  action  undoubtedly  has  the  right  to  show  his 
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title  and  seizin  to  the  estate  owned  by  him  at  the  time  when  the 
defendant  received  the  income.  Upon  proof  of  these  facts  he  would 
be  entitled  to  his  remedy  under  the  statute  of  Anne.  "  If  the  defend- 
ant were  in  possession  of  the  estate  under  a  denial  of  the  plaintiff's 
title,  it  would  be  evidence  tending  to  show  the  disseizin  of  the  plain- 
tiff, and  if  it  resulted  in  proof  of  that  fact  — as  it  might  well  do  if  unex- 
plained —  then  and  not  till  then,  would  the  relative  position  of  the  par- 
ties be  changed."     Richardson  v.  Hichardson,  supra. 

To  make  out  his  title,  then,  the  plaintiff  starts  with  the  unquestioned 
title  to  the  five-ninety-sixths  of  the  township  by  deeds  from  tne  heirs  of 
Henry  Ilsley,  who  was  the  owner  of  one-sixteenth  in  common  and  undi- 
vided in  1839 ;  and  to  six-ninety -sixths  by  levy  of  an  execution  upon  a 
judgment  recovered  in  the  United  States  circuit  court  for  the  district 
of  Maine,  at  the  October  term,  1841,  in  favor  of  the  Merchants' 
National  Bank  of  Newburvport,  against  Seth  Paine  and  John  L. 
Meserve,  and  from  said  bank  through  sundry  conveyances  to  himself 
by  deed  bearing  date  of  July  1,  1884. 

It  is  in  reference  to  the  plaintiff's  title  under  this  levy  that  the 
defendant  takes  issue  with  the  plaintiff,  and  a  considerable  portion  of 
the  argument  of  counsel  has  been  devoted  to  this  branch  of  the  case. 
We  do  not  deem  it  necessary,  however,  to  enter  upon  an  investigation 
of  title  under  the  levy,  inasmuch  as  it  is  not  claimed  that  the  plaintiff 
obtained  any  title  to  the  six-ninety-sixths  therein  mentioned  till  July  1, 
1884  — several  months  after  the  stumpage  had  been  taken  off  and  the 
money  had  been  received  by  the  defendant  If  otherwise  entitled  to 
recover,  the  plaintiff  can  recover  only  his  due  proportion  of  such  money 
as  was  received  by  the  defendant  from  stumpage  sold  after  his  title 
accrued.  Kimball  v.  Lewiston  Steam  Mitt  Co.,  55  Me.  499.  From 
an  examination  of  the  deeds  from  the  heirs  of  Henry  Ilsley  it  will  be 
seen  that  the  plaintiff  at  that  time  had  acquired  title  to  only  four- 
ninety-sixths  of  the  township. 

3.  Admitting,  however,  tne  plaintiff's  title  through  deeds  from  the 
heirs  of  Ilsley,  the  next  ground  of  defense  interposed  to  the  plaintiff's 
action  is  that  he  and  his  predecessors  in  title  have  been  disseized  by  the 
defendant  and  Samuel  H.Blake  —  the  other  tenants  in  common  — 
and  that  they  have  acquired  by  adverse  possession  for  more  than 
twenty  years,  title  to  the  whole  township,  and  are  entitled  to  retain  the 
entire  stumpage. 

To  establish  this  claim  of  disseizin  the  defendant,  who  was  the  admitted 
owner  of  seven-sixteenths,  and  his  alleged  joint  disseizor  of  another 
seven-sixteenths — the  two  owning  seven-eighths  of  the  whole  town- 
ship—  puts  in  a  tax  title  acquired  by  themselves  of  the  entire  town- 
ship, and  claims  under  this  recorded  deed,  as  color  of  title,  a  disseizin 
of  their  co-tenants. 

The  evidence  upon  which  this  claim  of  adverse  possession  and  dis- 
seizin is  based  is  detailed  by  the  defendant,  in  substance,  consisting  of 
acts  of  ownership  exercised  over  this  township,  such  as  tracing  and 
running  lines,  keeping  off  trespassers,  permitting  wild  grass  to  be 
cut  from  year  to  year  from  small  portions  of  it,  and  occasionally  timber 
from   other  portions,   paying   taxes,   etc.     The  whole  township  of 
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thirty-six  square  miles  was  principally  forest  and  timber  land  —  all  in  its 
natural  and  unimproved  6tate.  The  question  we  are  asked  to  consider 
in  this  case  certainly  presents  the  doctrine  of  disseizin  somewhat  dif- 
fusively applied.  The  cases  are  numerous,  however,  where  acts  even 
stronger  tnan  are  furnished  in  this  case  are  declared  to  be  insufficient 
to  work  a  disseizin  even  of  the  sole  owner  of  unimproved  lands. 
Chandler  v.  Wilson,  77  Me.  76 ;  Slater  v.  Jepherson,  6  Gush.  129; 
Parker  v.  Parker,  1  Allen,  245 ;  Little  v.  Megguire,  2  Me.'  178 ; 
Thompson  v.  Bwhans,  79  N.  Y.  98,  99. 

But  acts  which  would  properly  be  held  to  constitute  a  disseizin  if 
done  by  a  stranger  have  no  such  effect  if  done  by  a  tenant  in  common, 
as  the  possession  of  one  tenant  in  common  is  that  of  all.  The  entry  of 
one  is  tne  entry  of  both.  Either  has  the  right  to  actual  possession,  and 
such  possession  will  be  presumed  to  be  in  accordance  with  his  title  — 
rightful  rather  than  wrongful  —  till  some  "  notorious  and  unequivocal 
act  of  exclusion  shall  have  occurred.' '  Colburn  v.  Mason,  25  Me. 
434.  And  by  all  the  authorities  it  is  settled  that  mere  possession, 
accompanied  by  no  act  that  can  amount  to  an  ouster  of  the  other 
co-tenant,  or  give  notice  to  him  that  such  possession  is  adverse,  will  not 
be  held  to  amount  to  a  disseizin  of  such  co-tenant.  McCluna  v.  Ross, 
5  Wheat.  124.  The  acts  of  ownership  by  one  tenant,  which,  if  done 
by  a  stranger,  would  operate  as  a  disseizin  of  the  other  co-tenant,  must 
be  done,  as  was  said  in  IngaUs  v.  Newhall,  139  Mass.  273,  "  in  the 
assertion  of  an  independent  title,  inconsistent  with  that  of  the  co-tenant, 
and  be  of  such  character  that  it  is,  or  must  be  reasonably  be  held  to  be 
known  by  those  in  derogation  of  whose  title  they  are  done  that  this  is 
bo."  And  it  has  been  held  .that  the  entry  of  a  tenant  in  common  upon 
property,  even  if  he  takes  the  rents,  cultivates  the  land,  or  cuts  the 
wood  and  timber  without  accounting  or  paying  for  any  share  of  it,  will 
not  ordinarily  be  considered  as  adverse  to  his  co-tenants  and  an  ouster 
of  them,  but  in  support  of  the  common  title.  Thornton  v.  York 
Bank,  45  Me.  158. 

This  principle  has  been  thus  expressed  by  the  Vermont  court  in  the 
case  of  Roberts  v.  Morgan,  30  vt.  325,  in  which  the  court  say: 
"  Where  one  joint  owner  is  in  possession  of  the  whole,  the  legal  pre- 
sumption is  that  he  is  keeping  possession,  not  only  for  himself  but  for 
his  co-tenant,  according  to  their  respective  interests,  and  the  other  joint 
owners  have  the  right  to  so  understand  until  they  have  notice  to  the 
contrary  ;  and  the  statute  would  only  run  from  the  time  of  such  notice. 
We  consider  the  principle  substantially  the  same  as  between  land- 
lord and  tenant,  as  to  converting  a  mere  fiduciary  possession  into  an 
adverse  or  hostile  one." 

The  nature  of  the  property  in  which  the  tenants  are  owners — its 
character,  situation  and  extent — must  be  taken  into  consideration, 
moreover,  in  determining  the  question  of  possession  and  occupation, 
and  whether  it  is  exclusive  or  otherwise.  And  between  tenants  in 
common  it  is  very  difficult  to  determine  by  any  fixed  rule  what  may 
constitute  disseizin.  Each  case  must  be  judged  by  its  own  particular 
circumstances  and  the  facts  connected  witn  it. 

In  this  case  the  facts  are  plain,  and  there  is  but  little  controversy 
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concerning  them.  Nor  do  we  consider  it  necessary  to  extend  this 
opinion  by  any  farther  reference  to  them.  Assuming  them  all  to  be 
true,  they  do  not  show  such  exclusive  possession,  or  such  notorious  and 
unequivocal  acts  of  exclusion  as  to  amount  to  a  disseizin  of  the  plaintiff 
or  his  predecessors  in  title.     The  action,  therefore,  is  maintainable. 

The  defendant  admits  that  he  received  a  certain  amount  of  money 
from  the  sale  of  stumpage  in  the  fall  and  winter  of  1883-4.  That  sum 
was  $691.79.  At  the  time  this  stumpage  was  taken  from  the  town- 
ship the  plaintiff  had  acquired  title  to  only  four-ninety-sixths  of  it,  and 
that  is  the  proportion  to  which  he  is  entitled  of  the  money  in  the 
defendant's  hanas. 

Judgment  for  plaintiff  for  $28.82  with  interest  thereon  from  the 
date  of  the  writ. 

Peters,  Ch.  J.,  Walton,  Daxfobth,  Emery  and  Haskell,  J  J., 
concurred. 


State  v.  Frazier. 

February  10,  1887. 

Nuisance  —  Owner  of  Building  —  Criminal  Pleading. 

To  constitute  the  offense  of  aiding  in  maintaining  a  liquor  nuisance  by  the 
owner  or  person  haying  control  of  a  building,  it  must  appear  that  he  let  it  for 
the  illegal  use,  or  permitted  it  to  be  soused. 

Separate  offenses  of  the  same  nature  charged  in  separate  counts  may  be  included 
in  the  same  indictment. 

George  M.  Seiders,  county  attorney,  for  State.  Arden  W.  Coombs, 
for  defendant. 

Haskell,  J.  Indictment  for  aiding  in  the  maintaining  of  a  nuisance 
under  Revised  Statutes,  chapter  17,  section  4,  in  that  the  respondent 
did  permit  a  tenement  under  the  contract  to  be  used  as  a  house  of  ill- 
fame  and  for  the  illegal  keeping  and  illegal  sale  of  intoxicating  liquors 
with  her  knowledge,  permission  and  consent. 

To  constitute  an  onense  under  the  statute  cited,  it  must  appear  that 
the  tenement  was  let  for  the  illegal  use,  or  that  the  illegal  use  was  per- 
mitted. 

It  appeared  that  the  respondent's  tenants  at  will  occupied  the  premi- 
ses, ana  used  them  for  the  illegal  purposes  charred.  The  respondent 
is  not  guilty  of  a  violation  of  the  statute,  unless  sne  permitted  the  use, 
that  is,  consented  to  it ;  whether  she  did  so  consent  is  a  fact  to  be  deter- 
mined  by  the  jury. 

One  who  has  authority  to  let  a  tenement  and  receive  the  rents  has 
control  of  it  within  the  meaning  of  the  statute  ;  and  if  he  knowingly 
permits  the  illegal  use,  that  is  consents  to  it,  he  becomes  liable  for  aid- 
ing in  maintaining  a  nuisance ;  but  the  mere  fact  that  he  has  control  of 
the  tenement  does  not  make  him  liable;  he  must  be  proved  to  consent 
to  the  illegal  use  ;  and  if  such  use  is  known  to  him,  and  he  takes  ho 
measures  to  prevent  it,  his  inaction  may  be  evidence  of  his  consent  to 
such  use,  or  that  he  permitted  it ;  but  his  permission  of  the  use  must  be 
proved  to  charge  him  under  the  statute ;  and  these  same  rules  apply  to 
the  owner,  ana  the  same  facts  must  be  proved  in  order  to  charge  him. 
Slate  v.  Stafford,  67  Me.  126. 


Digitized  by 


Google 


Me.]  State  v.  Wbloh.  887 

The  charge  of  the  presiding  justice  touching  the  control  of  the  tene- 
ment was  in  accord  with  this  opinion,  tod  he  expressly  told  the  jury 
that  the  State  must  prove  that  the  respondent "  knowingly  permitted  it 
to  be  used  as  a  nuisance."  This  instruction  is  an  accurate  statement  of 
the  law,  and  sufficient  to  inform  the  jury  that  the  respondent  could  not 
be  held,  unless  they  were  satisfied  affirmatively  of  ner  consent  to  the 
illegal  use. 

Separate  offenses  of  the  same  nature  charged  in  separate  counts 
may  be  included  in  the  same  indictment.  State  v.  Burke,  38  Me.  574 ; 
State  v.  Ruby,  68  id.  543. 

Each  count  charges  the  respondent  with  aiding  in  maintaining  a  nui- 
sance by  permitting  a  tenement  controlled  by  her  to  be  used  as  a  house 
of  ill-fame,  and  for  the  illegal  keeping  and  illegal  sale  of  intoxicating 
liquors.  The  charge  is  for  permitting  the  illegal  use  for  two  purposes, 
either  of  which  is  sufficient  to  create  the  offense.  But  one  offense  is 
charged  in  each  count,  and  neither  is  defective.  State  v.  Lang,  63  Me. 
215. 

Exceptions  overruled. 

Peters,  Ch.  J.,  Walton,  Virgin,  Libbey  and  Emery,  J  J.,  con- 
curred. 


Btatb  v.  Welch, 

February  10,  1887. 

Search  and  Seizure— Complaint  —  AsitRMATivB  Criminal  Pleading  — 
Former  Conviction. 

A  person  having  conscientious  scruples  against  taking  an  oath  may  affirm  to  a 
complaint  for  search  and  seizure,  though  the  statute  requires  a  "  sworn  com- 
plaint." 

Where  the  certificate  of  the  magistrate  states  the  complainant  made  solemn 
affirmation,  it  is  conclusive,  not  only  that  the  complainant  was  conscientiously 
scrupulous  of  taking  an  oath,  but  that  he  affirmed  under  the  pains  and  penalties 
of  perjury. 

The  complainant  need  not  allege  that  he  has  probable  cause  to  believe,  it  is 
sufficient  if  he  alleges  that  "  he  believes,"  etc. 

Technical  accuracy  is  not  required  in  setting  out  a  former  conviction. 

Demurrer  to  the  following  complaint. 
"  State  of  Maine,  ) 
Cumberland,       J  **' : 

"  To  the  recorder  (the  judge  being  absent  from  the  court-room) 
of  our  municipal  court  for  the  city  of  Portland,  in  the  county  of  Cum- 
berland. 

"  Ezra  Hawkes  of  Portland,  in  said  county,  competent  to  be  a  wit- 
ness iu  civil  suits,  on  the  25th  day  of  March,  A.  D.  1886,  in  behalf  of 
said  State,  on  solemn  affirmation,  complains  that  he  believes  on  the 
twenty-fifth  day  of  March,  in  said  year,  at  said  Portland,  intoxicating 
liquors  were,  and  still  are,  kept  and  deposited  by  James  Welch  and  Daniel 
Welch,  of  Portland,  in  said  county,  in  the  shop  and  its  appurtenances, 
situated  on  the  northerly  side  of  rleasant  street,  in  said  Portland,  and 
numbered  one  on  said  street,  and  occupied  by  said  James  and  Daniel 
Welch,  said  James  and  Daniel  Welch  not  being  then  and  there 
authorized  by  law  to  sell  liquors  within  said  State,  and  that  said  liquors 
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then  and  there  were,  and  now  are  intended  by  said  James  and  Daniel 
Welch  for  sale  in  the  State  in  violation  of  law,  against  the  peace  of  said 
State,  and'  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

"  And  the  said  complainant  on  his  solemn  affirmation  aforesaid, 
further  alleges  and  complains  that  the  said  James  Welch  has  been 
before  convicted  in  the  municipal  court  for  the  city  of  Portland,  to-wit, 
on  the  4th  day  of  May,  A.  D.  1882,  of  unlawfully  keeping  and  deposit- 
ing in  this  State,  in  6aid  county  of  Cumberland,  intoxicating  liquors 
with  the  intent  that  said  liquors  should  be  sold  in  this  State  in  viola- 
tion of  law,  against  the  peace  of  the  State,  and  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided. 

George  M.  Seiders,  county  attorney,  for  State.  W.  F.  Lunt,  for 
defendant. 

Virgin,  J.  The  defendants,  under  their  demurrer  to  the  complaint, 
object  that  it  was  made  on  affirmation,  and  hence  is  not  a  "  sworn  com- 
plaint," which  section  40,  chapter  27,  Revised  Statutes,  on  which  it  ig 
founded,  designates. 

The  answer  is :  A  warrant  may  be  issued  "  when  supported  by  oath 
or  affirmation."  Const.,  art.  I,  §  5.  And  inasmuch  as  the  word  "  oath 
includes  affirmation  when  affirmation  is  allowed  "  —  Rev.  Stat.,  chap. 
1,  §  6,  cl.  12  —  a  "  sworn  complaint "  includes  one  made  on  affirmation 
when  the  complainant  is  allowed  to  affirm.  In  the  Revision  of  1883 
the  commissioner  and  legislature  substitute  "sworn  complaint"  for 
"  complaint  upon  oath  or  affirmation  "  in  Revised  Statutes  1871,  chap- 
ter 27,  section  35. 

Moreover  "  he  may  affirm,  when  required  to  be  sworn,  and  is  con* 
scientiously  scrupulous  of  taking  an  oath."  Rev.  Stat.,  chap.  1,  §  7.  "A 
person  is  required  to  be  sworn  "  when  he  makes  a  complaint  under  this 
statute,  for  ne  cannot  make  it  in  any  manner  other  than  on  oath  or 
affirmation.  It  would  be  hypercritical  to  hold  that  "  one  conscientiously 
scrupulous  of  taking  an  oath "  could  not  lawfully  make  a  complaint 
under  this  statute,  for  the  reason  that  it  provides  for  a  "  sworn  com- 
plaint." 

This  complaint  alleges  that  it  was  made  "  on  solemn  affirmation." 
The  certificate  of  the  magistrate  recites  the  same  fact.  And  the  certifi- 
cate is  conclusive  not  only  that  the  complainant  was  "  conscientiously 
scrupulous  of  taking  an  oath,"  but  that  he  formally  "  affirmed  under 
the  pains  and  penalties  of  perjury  "  as  is  required  by  Revised  Statutes, 
chapter  82,  section  104.    State  v.  Blate,  79  Me. 

2.  The  complaint  is  founded  on  Revised  Statutes,  chapter  27,  section 
40,  and  not  on  chapter  142,  section  15,  and  hence  need  not  allege  that 
the  complainant  "  has  probable  cause  to  suspect  and  does  suspect,"  but 
by  following  the  language  of  the  statute  on  which  it  is  based  it  is  suffi- 
cient.   State  v.  NvwUm,  64  Me.  531. 

3.  Technical  accuracy  is  not  required  in  setting  out  a  former  con- 
viction under  Revised  Statutes,  chapter  27,  section  57.  The  purpose 
of  this  provision  was  to  obviate  the  merely  technical  objections  that 
might  otherwise  be  made  upon  common-law  principles  to  the  allega- 
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tions  and  proof  of  such  convictions.  State  v.  Wentworih,  65  Me.  234 ; 
State  v.  Hurley,  69  id.  573.  No  practical  wrong  can  grow  oat  of  this 
mode.  State  v.  Gorham}  65  id.  270.  If  the  judgment  of  the  former 
conviction  has  been  vacated  in  anywise,  it  can  be  shown  in  defense. 

4.  The  objection,  that  "  said  liquors  "  in  the  prayer  for  process  may 
mean  those  meutioned  in  the  allegation  relating  to  a  prior  conviction, 
is  too  fine  to  prevail. 

Exceptions  overruled. 

Peters,  Ch.  J.,  Walton,  Libbey,  Emery  and  Haskell,  J  J.,  con- 
curred. 


State  v.  Dunphy. 

February  10,  1887. 

Intoxicating  Liquors — Seizure  Without  Warrant  —  Complaint  -*-  Return  — 
Arrest. 

Under  the  statute  of  Maine  an  officer  may  seize  intoxicating  liquors,  unlaw- 
fully kept,  without  a  warrant,  for  the  purpose  of  keeping  it  in  a  safe  place  till  a 
warrant  can  be  obtained. 

The  complaint  for  such  a  warrant  should  allege  that  the  liquors  "  were  unlaw- 
fully kept,"  etc. 

When  such  a  warrant  is  obtained,  the  officer  may  make  return  thereon  that  the 
liquors  were  seized  on  that  warrant;  and  he  may  arrest  the  person  so  keeping 
and  intending  unlawfully  to  sell  the  liquors,  if  so  alleged,  on  that  warrant. 

(Complaint.) 
"  State  op  Maine,  ) 
Cumberland,       )  88' : 

"  To  the  recorder  (the  judge  being  absent  from  the  court-room)  of 
onr  municipal  court  for  the  city  of  Portland,  county  of  Cumberland. 

"  Benjamin  Gribbin  of  Portland,  in  said  county,  competent  to  be  a 
witness  in  civil  suits,  on  the  1st  day  of  July,  A.  D.  1885,  in  behalf  of 
said  State,  on  oath,  complains  that  be  believes  that  on  the  first  day  of 
July,  in  said  year,  at  said  Portland,  intoxicating  liquors  were  kept  and 
deposited  by  James  and  Kate  Dunphy  of  Portland,  in  said 
county,  in  a  certain  yard,  said  yard  being  on  the  easterly  side  of  Green 
street  in  said  Portland,  and  is  the  first  yard  northerly  from  building 
numbered  one  hundred  and  thirty-nine  and  one  hundred  and  forty- 
one  on  said  street,  said  James  and  Kate  Dunphy  not  being  then  and 
there  authorized  by  law  to  sell  said  liquors  within  said  State,  and 
that  said  liquors  then  and  there  were  intended  for  sale  in  this  State 
by  said  James  and  Kate  Dunphy  in  violation  of  law,  against  the  peace 
of  the  State  and  contrary  to  the  statute  in  such  case  made  and  pro- 
vided. 

"  And  the  said  Benjamin  Gribbin,  on  oath,  further  complains  that  he, 
said  Gribbin,  at  Portland,  on  the  1st  day  of  July,  A.  D.  1885,  being  then 
and  there  an  officer,  to- wit :  a  deputy  sheriff  within  and  for  said  county, 
duly  qualified  and  authorized  by  law  to  seize  intoxicating  liquors  kept 
and  deposited  for  unlawful  sale,  and  the  vessels  containing  them,  by 
virtue  of  a  warrant  therefor,  issued  in  conformity  with  the  provisions 
of  law,  and  find  upon  the  above-described  premises  one  jug  containing 
abottt  two  gallons  of  rum,  one  copper  boiler  containing  about  one-half 
Vol.  TX.— 113 
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pint  of  ram,  intoxicating  liquors  as  aforesaid,  and  vessels  containing 
the  same,  then  and  there  kept,  deposited  and  intended  for  unlawful 
Bale,  as  aforesaid,  within  the  State  by  said  James  and  Kate  Dunphy, 
and  did  then  and  there,  by  virtue  of  this  authority  as  a  deputy  sheriff, 
as  aforesaid,  seize  the  above-described  intoxicating  liquors,  and  the 
vessels  containing  the  same,  to  be  kept  in  some  safe  place  for  a  reason- 
able time,  and  hath  siuce  kept,  and  does  still  keep,  the  said  liquors 
and  vessels  to  procure  a  warrant  to  seize  the  same. 

George  M.  Seiders,  county  attorney,  for  State.  Edward  M.  Hand, 
for  defendant. 

Virgin,  J.  The  defendant  moves  to  arrest  a  judgment  against  him 
under  a  search  and  seizure  complaint  and  warrant  for  the  alleged 
reason  that  the  complaint  is  defective,  and  that  at  most  the  arrest  of 
him  on  the  warrant  was  illegal.     We  do  not  think  so. 

Following  the  order  adopted  in  Revised  Statutes,  chapter  27,  sec- 
tions 80  to  37,  inclusive,  of  first  prohibiting  the  various  modes, 
therein  described,  of  selling  intoxicating  liquors,  and  then  fixing  the 
respective  penalties  for  a  violation  thereof,  the  statute  then  takes  up 
the  matter  of  the  liquors  themselves.  Accordingly  section  88  prohibits 
the  depositing  or  having  them  in  one's  possession  with  intent  that  they 
shall  be  sold  in  this  State.  Section  39  declares  them  and  their  vessels 
forfeited  to  the  town  where  kept  when  seized;  and  authorizes  an  officer 
whenever  he  could  seize  them  with  a  warrant,  to  do  so  without  one 
and  hold  them  in  some  safe  place  "  for  a  reasonable  time,  until  he  can 
procure  such  warrant."  Experience  suggested  the  necessity  of  this  pro- 
vision, for  not  infrequently  liquors  liable  to  seizure  and  seen  by  an 
officer  who  did  not  then  have  a  warrant,  were  not  readily  found  after  a 
complaint  and  warrant  had  been  made  and  obtained.  Hence  to  meet 
this  emergency  this  provision  was  enacted  to  allow  an  officer,  as  in 
analogous  cases,  by  virtue  of  his  official  capacity,  to  act  at  onoe,  by 
taking  the  liquors  into  his  possession  and  keeping  them  until  he  could 
procure  a  warrant  for  their  seizure,  provided  ne  obtained  one  within  a 
"reasonable  time"  which,  in  the  absence  of  any  good  reason  for  a 
longer  delay,  should  not  exceed  twenty-four  hours.  Weston  v.  Carr, 
71  Me.  356. 

After  the  officer  has  taken  possession  of  the  liquors  and  their  vessels 
and  put  them  in  a  safe  place,  he  call  do  nothing  more  with  them  until 
he  procures  "such  warrant"  as  is  mentioned  in  the  last  line  of  this  sec- 
tion, which  is  a  warrant  on  which  the  officer  might  search  for  and  seize 
the  liquors  in  the  place  where  he  found  them. 

Then  section  40  points  the  mode  of  making  a  complaint  and  obtain- 
ing a  warrant  on  which  to  search  for  and  seize  liquors,  or  in  other 
words  "  such  warrant."  State  v.  Gratnes,  68  Me.  418,  421.  And  as 
this  is  the  only  provision  under  which  a  warrant  can  be  obtained  to 
search  and  seize  liquors  in  a  place  he  must  proceed  thereunder,  within 
the  time  mentioned,  obtain  a  warrant  and  seize  the  liquors  thereon,  the 
same  as  when  having  arrested  a  thief  in  the  act  of  committing  a  larceny, 
he,  subsequently  to  securing  possession  of  the  offender,  obtains  a  warrant 
and  arrests  and  holds  him  under  that,  and  so  returns  on  it. 
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In  making  a  complaint  for  a  warrant  to  search  a  place  for  liquors 
before  the  search  is  made,  the  allegations  must  be  made  in  the  present 
tense,  to-wit:  that  they  "are  unlawfully  kept  and  depositee!"  and 
that  they  "  are  intended  for  sale  within  the  State  in  violation  of  law," 
the  statute  form  using  both  forms  "  were  and  still  are,"  for  in  such 
cases  the  provisions  are  "  aimed  against  a  present  and  not  a  past  pos- 
session of  liquors."  State  v.  Rowley >  65  Me.  100-2.  But  when  an 
officer  has  taken  them  into  his  possession  for  safe-keeping  without  a 
warrant,  and  then  proceeds,  in  the  only  mode  known  to  the  statute,  to 
make  the  necessary  complaint  to  procure  a  warrant,  the  allegations  mast 
be  changed  to  the  past  tense  —  that  they  were  unlawf ully  kept  and 
deposited  in  the  place  when  and  where  the  officer  found  them  when  he 
took  them  and  that  they  were  then  and  there  intended  for  sale  within 
this  State  in  violation  of  law ;  for  after  being  taken  by  the  officer  even 
for  safe-keeping  only,  it  could  no  longer  be  consistently  alleged  that 
they  still  "  are  Kept "  and  u  are  intended  for  unlawful  safe." 

When  the  warrant  is  thus  obtained  with  the  proper  allegations  in  the 
complaint,  the  liquors  are  taken  therefrom  and  duej>roceedings  had 
thereunder.  Thus  in  the  case  already  cited,  in  construing  what  is  now 
section  39,  Peters,  J.,  said :  "  By  that  provision  an  officer  may  seize 
liquors  without  a  warrant ;  but  in  such  a  case  he  must  keep  them  until 
a  warrant  can  be  obtained ;  so  that,  when  a  warrant  is  procured,  the 
officer  can  take  the  liquors  thereupon.  "  The  warrant  is  usable  nunc 
pro  tune."  State  v.  Rowley,  supra.  The  same  view  is  recognized  in 
Weston  v.  Carry  supra. 

And  when  the  name  of  the  person  so  keeping  said  liquors  is  stated 
in  the  complaint,  the  officer  shall  be  commanded  by  the  warrant  to 
arrest  him.     Rev.  Stat.,  chap.  27,  §  40. 

The  officer's  return,  therefore,  is  correct  that  he  seized  the  liquors 
mentioned  in  the  complaint  "by  virtue  of  the  warrant"  State  v. 
McGafferty,  63  Me.  223. 

The  complaint  also  properly  sets  out  the  essential  facts  of  the  officer's 

Sriinary  taking  the  liquors  "  by  virtue  of  his  authority  of  duly  qualified 
eputy  sheriff  and  not  by  virtue  of  a  warrant  and  of  his  keeping  them 
until  on  the  same  day  he  applied  for  a  warrant. 
Exceptions  overruled. 

Peters,  Oh.  J.,  Walton,  Lebbey,  Emery  and  Haskell,  J  J.,  con- 
curred. 


Davis  v.  Maloney. 

February  14,  1887. 

Attachment — Receipt  —  Seizure  on  Execution  —  Trespass. 

An  officer  who  does  not  hold  the  receipt  cannot  legally  demand  the  property 
attached,  from  the  receiptor  therefor,  so  as  to  subject  the  property  to  the  Uen 
imposed  by  the  original  attachment. 

An  officer  is  liable  in  trespass  for  taking  on  execution  property  not  liable  to 
seizure,  though  it  be  the  same  which  was  attached  on  the  original  writ  and  for 
which  receipts  were  taken,  when  he  did  not  hold  the  receipt  at  the  time  of 
taking  the  property 

Jasper  Rutehings,  for  plaintiff.    R.  L.  Mitchell,  for  defendant. 


Digitized  by 


Google 


892  The  Eastern  Eepobteb  [lie. 

Haskell,  J.  Trespass  agams*  an  officer  for  an  unlawful  seizure  of 
books  on  execution  against  tne  plaintiff. 

A  deputy  sheriff,  out  of  office  when  the  seizure  was  made,  had 
attached  certain  books  and  book-cases  on  a  writ  against  the  plaintiff, 
and  by  direction  of  the  creditor  had  taken  the  plaintiff's  accountable 
receipt  therefor,  with  sureties  approved  by  the  creditor,  and  thereupon 
had  surrendered  the  property  attached  to  the  plaintiff,  the  debtor. 

The  receipt  stipulated  that  the  debtor  should  return  the  property 
attached  to  the  officer,  or  to  his  successor  in  office,  or  to  any  person 
authorized  to  receive  the  same  on  demand.  By  directing  the  officer  to 
take  the  receipt  the  creditor  elected  to  rely  upon  it,  rather  than  upon 
any  obligation  of  the  officer  to  keep  the  property  safely ;  and  upon  gain- 
ing possession  of  it  might  assert  it  as  equitable  assignee  thereof,  and  no 
demand  upon  the  attaching  officer  would  be  required.  Shepherd  v.  Hally 
77  Me.  569 ;  3  East.  Rep'r,  367.  But  this  she  did  not  do.  The  receipt 
was  allowed  to  remain  with  the  attaching  officer,  to  whom  the  debtor 
engaged  to  be  accountable ;  and  the  creditor  having  procured  a  special 
judgment  and  execution  against  the  property  attached,  the  debtor, 
meanwhile,  having  been  discharged  as  an  insolvent  debtor,  caused 
another  officer,  not  holding  the  receipt,  to  demand  the  property  attached, 
that  he  might  seize  it  on  the  execution.  This  officer  coula  make  no 
legal  demand  for  the  property,  because  he  did  not  hold  the  receipt. 
Oilman  v.  McNeil,  45  Me.  599 ;  HinJdey  v.  Brick/ham,  46  id.  450. 
Nor  did  he  pretend  to  demand  the  property  by  virtue  of  the  receipt 
but  rather  required  the  debtor  to  produce  certain  property,  that  he  was 
not  compelled  to  produce,  that  it  might  be  taken  on  the  execution. 

True,  the  debtor,  supposing  tho  officer  authorized  to  demand  the 
property  by  virtue  of  the  receipt,  produced  it,  and  demanded  his  receipt, 
which  being  refused  him,  he  forbade  the  officer  from  taking  away  a 
part  of  the  property  that  he  had  produced,  viz.:  the  books;  but  the 
officer,  in  disregard  of  the  debtors  protest,  took  all  the  property  pro- 
duced and  sold  it  on  the  execution.  By  the  terms  of  his  execution  he 
could  only  take  property  upon  which  the  attachment  created  a  lien,  that 
he  might  perfect  the  same,  and  he  could  only  do  this  by  gaining  pos- 
session of  the  property  by  demand  upon  the  receipt ;  so  that  the  seizure 
made  by  him  on  the  execution  was  not  a  continuation  of,  and  perfection 
of,  any  lien  created  by  the  attachment ;  but  was  an  independent  seiz- 
ure of  property  that  had  either  passed  to  the  debtor's  assignee  in  insolv- 
ency, or  was  exempt  from  seizure  upon  execution ;  and  as  the  debtor 
had  lawful  possession  of  the  property,  that  he  forbade  the  officer  to 
take,  whether  it  belonged  to  him  or  to  his  assignee  in  insolvency,  is 
immaterial,  and  he  should  recover  the  value  of  the  same. 

Defendant  defaulted  for  $165,  with  interest  from  December  3, 1885. 

Peters,  Ch.  J.,  "Walton,  Danfobth,  Emery  and  Foster,  J  J.,  con- 
curred. 
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Leach  v.   Leaoh. 

February  11,  1887. 

MAKBIAGB— DlYORCE  —  CRUEL  AND  ABU8IVE  TREATMENT. 

Where  a  husband  had  a  loathsome  disease  upon  him  before  he  married,  and 
intentionally  withheld  that  fact  from  his  wife,  and  the  knowledge  of  the  fact 
when  brought  home  to  her  was  calculated  to  make  her  miserable,  cause  her 
mental  pain,  anguish  and  suffering, —  Held,ih&t  such  conduct  constitutes  cruel 
and  abusive  treatment  within  the  meaning  of  the  divorce  law. 

On  exceptions  by  appellee. 

In  his  cnarge  the  presiding  justice  instructed  the  jury  as  follows ; 

"To  sustain  the  charge  ot  cruel  and  abusive  treatment,  the  plain- 
tiff must  prove  that  the  defendant  intentionally  so  conducted  himself 
toward  her  as  to  endanger  her  life,  limb,  or  health,  or  create  a  reason- 
able apprehension  of  such  injury.  ...  It  may  be  done  by  act  or 
word ;  it  may  be  done  by  look ;  it  may  be  done  by  the  omission  of 
words.  .  .  .  Why,  gentlemen,  a  parent  may  convulse  his  child 
with  grief  and  anguish  by  an  angry  look,  as  well  as  by  a  blow  or  an  angry 
word.  The  master  may  drive  his  faithful  dog  from  him  by  an  angry 
look,  and  by  a  change  of  the  countenance  he  will  rebound  to  his  feet 
to  be  caressed.  .  .  .  Now,  in  this  case,  cruel  and  abusive  treatment 
is  alleged,  and  there  are  specifications  of  the.  grounds  relied  upon  to 
prove  it.  In  considering  it,  you  are  limited  to  the  specifications.  The 
specification  is  in  substance,  that  the  defendant  had  upon  him  a  loath- 
some disease  before  marriage,  knowing  it,  and  did  not  disclose  the  fact 
to  his  wife.  ...  If  you  are  satisfied  that  he  had  the  disease  before 
he  married,  and  did  not  disclose  the  fact  to  his  wife,  and  a  knowledge 
of  the  fact  when  brought  home  to  her  was  calculated  to  make  her  mis- 
erable, cause  her  mental  pain,  anguish  and  suffering  to  the  degree  that  I 
have  described  to  you,  And  the  defendant  intentionally  withheld  the 
fact  from  her,  then  you  would  be  authorized  to  find  that  the  charge  of 
cruel  and  abusive  treatment  was  sustained." 

J.  E.  Moore,  for  libelant.    J.  E.  Ramly,  for  libelee. 

Peb  Curiam.  The  rulings  of  the  court  touching  the  evidence  dur- 
ing the  trial  appear  to  be  correct. 

The  rules  ot  law  laid  down  in  the  charge  are  in  accord  with  the  opin- 
ion of  the  court  in  Holyoke  v.  Holyoke,  78  Me.  404;  7  East.  Rep'r, 
546,  and  need  no  further  consideration.  The  requested  instructions 
were  properly  withheld,  as  the  charge  of  the  presiding  justice  correctly 
gave  the  law,  and  with  sufficient  precision  touching  all  matters  con- 
tained in  the  requests  that  were  proper  considerations  for  the  jury. 
The  ameudment  was  allowable. 

Exceptions  overruled. 
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MARYLAND  COURT  OF  APPEALS. 


MOBGAN8TEIN  v.  Shtjatbb 

December  16,  1886 

Guardian  and  Wabd — Account — Laches. 

An  application  by  a  ward  to  open  his  guardian's  account,  which  application  was 
made  nine  years  after  the  .ward  became  of  age  and  seventeen  years  after  the 
account  was  passed  and  approved  by  the  orphans'  court,  should  not  be  granted 
unless  a  very  strong  case  is  made  showing  that  the  account  was  erroneous.  After 
such  a  lapse  of  time  all  reasonable  intendments  will  be  made  in  support  of  the 
correctness  of  the  account. 

Appeal  from  the  orphans'  court  of  Washington  county. 

Newton  S.  Cook  and  Edward  Stake,  for-  appellant  Alex.  Arm- 
strong  and  Norman  B.  Scott,  Jr.,  for  appellee. 

Irving,  J.  The  appellant  was  the  ward  of  the  appellee,  who,  by 
the  will  of  the  appellant's  mother,  was  appointed  executor  of  her  will 
and  guardian  to  ner  children.  The  appellee  was  also  uncle  by  mar- 
riage to  the  appellant.  The  will  was  probated  in  May,  186S,  and  the 
guardianship  commenced  about  the  same  time.  The  appellant's  dis- 
tributive share  of  his  mother's  estate  was  the  small  sum  of  $25.26. 
Within  thirteen  months  from  administration  and  his  appointment  as 
guardian  the  appellee  passed  an  account  in  the  orphans'  court  in  which 
he  was  charged  with  the  whole  estate  of  his  ward,  consisting  of  the 
small  distribution  from  his  mother's  estate,  and  $7.38  received  for  him 
from  Germany,  making  a  total  of  $32.64.  After  deducting  costs  and 
register's  fees  the  sum  of  $27.72  remained,  and  this  was  claimed  by  the 
guardian  for  support  and  maintenance,  and  was  allowed  by  the  court 
as  "  per  account,  and  the  account  as  passed  and  approved  was  ordered 
to  be  recorded.  The  whole  estate  of  the  ward  thus  appears  entirely 
exhausted.  This  account  was  passed  on  the  15th  of  June,  1869.  The 
appellant  was  between  eleven  and  twelve  years  of  age  when  the  ward* 
ship  began,  and  came  of  age  in  1877.  In  April,  1886,  he  filed  a  peti- 
tion in  the  orphans'  court  for  Washington  county,  claiming  that  the 
account  passed  therein  by  his  guardian  was  erroneous ;  and  that  the 
money  claimed  in  it  by  the  guardian  for  maintenance  was  not  due; 
and  claiming  that  his  guardian  received  certain  sums  during  his 
minority  for  his  services  to  persons  to  whom  he  was  hired,  and  asking 
for  a  revision  of  the  account  passed  and  a  new  accounting.  The 
appellee  was  summoned,  appeared  and  answered.  Testimony  was 
taken,  and  the  orphans'  court  dismissed  the  appellant's  petition,  and  he 
has  appealed. 

We  find  no  error  in  the  action  of  the  orphans'  court.  So  far  as  the 
court's  original  action  on  the  guardian  account,  which  was  passed  and 
allowed,  was  concerned,  it  is  clear  the  court  did  not  exceed  jurisdiction. 
The  account  shows  that  a  bill  or  statement  was  exhibited  of  the 
guardian's  charges,  and  that  the  court  allowed  it.  The  court  had 
the  power  and  authority  to  make  the  allowance  which  was  iiiade  for 
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maintenance,  and,  after  so  long  a  time  has  elapsed,  a  period  of  seven* 
teen  years  since  the .  passage  of  the  account  and  the  making  of  the 
allowance,  and  nearly  nine  years  after  the  ward  became  of  age,  before 
his  petition  was  filed,  all  reasonable  intendments  ought  to  be  made  in 
support  of  the  court's  action.  A  very  strong  case  ought  to  be  made  to 
disturb  it ;  and,  so  far  from  this  proof  tending  to  show  that  the  small 
allowance  for  maintenance  was  improper,  it  tends  to  support  its  entire 
propriety.  The  proof  does  show  that  the  guardian  did  hire  out  his 
ward  for  portions  of  several  years,  and  received  part  of  the  wages  [the 
ward  receiving  the  rest]  for  which  he  did  not  account  in  the  orphans' 
court,  and  for  which  the  petition  in  part  was  filed  to  make  him  account. 
The  guardian  received  abotat  $150  of  the  ward's  wages;  but  he  testifies 
that  he  expended  it  all  on  the  ward,  and,  on  settlement,  the  ward 
would  owe  him.  The  fact  that  the  ward  made  no  claim  for  60  many 
years  after  his  attaining  majority  strongly  tends  to  sustain  the  guardian's 
statement  in  that  regard.  By  the  statute  six  years  are  allowed  the 
ward  after  arrival  at  age  to  sue  the  guardian's  bond,  after  which  period 
he  is  barred.  As  nearly  nine  years  after  his  majority  bad  elapsed 
before  he  took  his  proceeding  in  the  orphans'  court,  we  think  the  court 
was  right  in  regarding  the  claim,  under  all  the  circumstances,  unsup- 
ported, and  in  cnsmissmg  the  petition.  Under  the  facts  of  the  case 
we  have  not  found  it  necessary  to  decide  whether  such  earnings  of  the 
ward  are  a  part  of  the  trust  fund  the  guardian  was  appointed  to 
manage. 
Order  affirmed. 


Horner  v.  Pleasants. 
January  21,  1887. 

Dbbd  — Wharf — Franchise  — Commissioner's  Assignment  of  Land. 

The  right  which  the  State  granted  to  parties  to  erect  wharves  on  the  water 
front  by  the  act  of  1789,  chapter  45,  was  a  perpetual  one,  and  the  act  gave  to  the 
parties  making  such  improvements  a  franchise  which  cannot  be  annulled. 

A  deed  of  all  the  rights,  privileges,  appurtenances  and  advantages  belonging 
to  the  premises  conveyed  will  include  a  wharf  erected  thereon. 

Where  the  report  of  commissioners  appointed  to  divide  lands  of  an  intestate 
refers  in  the  assignment  of  the  premises  to  the  intestate's  deed  of  the  premises, 
it  will  be  presumed  that  the  commissioners  intended  to  allot  the  premises  in  the 
same  way  as  described  in  the  deed;  and  when  a  wharf  was  included  in  a  deed  it 
will  be  presumed  to  have  been  intended  to  pass  by  the  assignment  although  not 
specially  mentioned. 

Appeal  from  the  circuit  court  of  Baltimore  city. 

J.  J.  Wade,  for  appellant    Z.  M .  Reynold*,  for  appellee. 

Stone,  J.  The  plaintiff  below,  Horner,  agreed  in  writing  to  sell  to 
Pleasants,  the  defendant,  his  interest,  being  two  undivided  thirds  in  a 
warehonse  and  lot  No.  80  Light  street,  Baltimore,  "  together  with  a 
wharf  fronting  twenty-five  feet  in  front  of  said  property  for  a  certain 
sum,  cash  to  be  paid  as  soon  as  the  title  could  be  examined  and  approved. 
The  agreement  goes  on  to  say :  "  The  said  property  is  in  fee  subject  to 
the  life  estate  of  James  W.  Barroll." 

^  The  defendant  upon  examination  was  dissatisfied  with  the  plaintiff's 
title  to  the  wharf,  and  refused  to  perform  his  agreement  upon  the 
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§ronnd  that  the  plaintiff  had  not  a  fee  in  the  wharf,  although  he  had  in 
le  lot.  The  only  question  for  the  decision  of  tfte  court,  theref ore,  is 
whether  the  plaintiff  had  such  a  title  to  the  wharf  as  a  court  of  equity 
would  compel  the  defendant  to  accept. . 

The  warehouse  lot  No.  80  on  light  street,  mentioned  in  the  agree- 
ment, was  one  of  the  lots  described  in  the  acts  of  1796  and  1801,  chapter 
45. 

It  then  belonged  to  a  man  named  Calhoun,  and  he,  availing  himself 
of  the  privileges  conferred  by  that  act,  built  tne  wharf. 

The  act  of  1796,  chapter  45,  and  the  act  of  1745,  chapter  9,  have 
been  more  than  once  before  this  court,  and  their  construction  we  think 
settled  in  Pagda  case,  34  Md.  558  ;  Bc&lehwtfs  case,  37  id.  199,  and  JB. 
&  0.  R.  R.  v.  Cliase,  43  id.  23,  and  we  do  not  deem  it  necessary  to  repeat 
all  that  was  said  in  those  cases.  There  is  no  question  as  to  lines  or 
boundaries  and  the  only  matter  in  dispute  is  the  title  to  the  wharf. 
This  wharf  was  made  in  strict  accordance  with  and  under  the  powers 
vested  in  the  lot-owners  by  the  act  of  1796,  and  it  is  important  only  in 
this  pase  to  decide  what  sort  of  title  those  who  made  the  wharves 
acaiftired. 

This  court  said  in  Eazlehtirsfs  case,  37  Md.,  that  that  question  was 
more  difficult  than  important  then  to  be  determined,  because  if  it  were 
conceded  that  it  remained  in  the  State,  that  fact  would  not  affect  the 
rights  and  privileges  of  the  wharf -owners. 

This  is  a  purely  statutory  {pint  and  one  that  the  State  was  fully 
competent  to  make.  As  said  m  Chase's  case,  43  Md.,  the  right  of  the 
lot-holders  to  make  these  improvements  in  the  water  is  a  franchise  or 
vested  right,  peculiar  in  its  nature,  but  a  quasi  property.  This  statu- 
tory franchise  was  an  incident  or  appurtenance  to  the  lots  fronting  on 
the  water.  It  was  the  object  of  the  State  to  hold  out  inducements  to 
such  lot-owners  to  make  these  improvements  for  the  benefit  of  the 
trade  and  commerce  of  the  city.  When  made  they  were  declared  to 
be  the  right  of  such  improvers  forever^  In  order  to  effect  this  object 
it  was  not  necessary  to  grant  a  technical  fee  in  the  land  covered  by  the 
water.     But  the  State  did  grant  a  perpetual  use  of  such  land  for  the 

1>urpo8e  of  erecting  and  keeping  up  these  wharves,  and  this  valuable 
iconse  or  franchise,  as  long  as  used,  she  can  no  more  annul  than  she 
could  a  patent  in  fee.  The  wharf  —  and  not  the  land  beneath  it' — is 
mentioned  in  the  agreement,  and  the  plaintiff  will  be  in  a  position  to 

Eerform  his  agreement  if  he  has  title. to  the  wharf.  The  wharf,  as  we 
ave  said,  was  a  statutory  appurtenance  to  the  lot,  and,  therefore,  passed 
under  the  general  terms  used  in  the  several  .deeds  conveying  the  lot  in 
question  until  it  is  traced  in  1837,  to  F.  and  A.  J.  Henderson.  These 
two  Hendersons  died  before  1845,  seized  of  both  the  lot  and  the  wharf. 
The  presumption  is  that  -the  wharf  passed  to  them  under  the  terms 
"  rights,  privileges,  appurtenances  and  advantages  belonging  to  the 
same"  used  in  the  deed  to  them.  Upon  the  death  of  the  Hendersons 
intestate,  a  commission  was  issued  out  of  the  chancery  court  to  divide 
their  lands.  Under  this  commission  this  warehouse  lot  was  assigned, 
but  there  is  no  mention  whatever  of  the  wharf,  and  the  defendant 
insists  that  such  omission  is  fatal  to  the  title,  and  that  the  wharf  is 
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still  the  property  of  the  Henderson  heirs  generally.  No  express  men- 
tion of  the  wharf  was  made  in  the  report  of  the  commissioners,  and 
no  deeds  were  executed,  although  the  report  of  the  commissioners  was 
confirmed  by  the  chancellor.  The  report  is  minutely  and  carefully 
drawn  and  speaks  of  and  describes  the  lot  in  controversy  as  "  Ware- 
house No.  6,  Light  street  wharf,"  and  values  it.  It  is  a  rair  presump- 
tion from  the  report  itself  that  the  commissioners  did  not  consider  the 
land  over  which  the  wharf  was  built  as  the  property  of  the  Hender- 
sons, but  considered  the  wharf,  as  we  have  said  it  was,  an  appurtenance 
to  the  lot  and  passed  with  it.  Although  the  report  of  the  commission- 
ers does  not  mention  the  wharf  specifically,  vet  it  does  mention  that 
this  warehouse  lot  was  conveyed  to  the  Hendersons,  by  Rudenstein  by 
deed,  and  gives  the  date  of  the  deed  and  when  and  where  it  was  recorded, 
showing  that  the  deed  was  before  the  commissioners  at  the  time  of  the 
valuation  and  allotment,  and  that  they  were  governed  by  the  deed.  As 
the  deed  from  Rudenstein  to  Henderson  conveyed,  as  we  have  said,  the 
wharf  by  the  use  of  the  terms  "  all  and  every  the  rights,  privileges, 
appurtenances  and  advantages  to  the  same  belonging  or  in  any  wise 
appertaining,"  we  must  presume  that  the  commissioners  allotted  it  in 
the  same  way,  and  that  the  wharf  passed.  This  presumption  is  so 
strengthened  and  fortified  by  the  fact  that  the  heir  to  whom  the  ware- 
house was  allotted  went  into  possession  of  the  wharf  with  the  ware- 
house at  the  time  of  the  allotment,  and  has  remained  in  undisturbed 
and  undisputed  possession  for  upwards  of  forty  years,  that  we  must 
conclude  that  the  title  to  this  wharf  cannot  be  successfully  assailed 
upon  that  or  any  other  ground  brought  to  the  notice  of  this  court. 
The  decree  of  the  court  below  dismissing  the  bill  in  this  case  must  be 
reversed  and  the  case  remanded  for  a  decree  in  conformity  with  this 
opinion. 

Decree  reversed  and  cause  remanded. 


Baltdcobb  and  Libebty  Tubnpikb  Co.  v.  Oassell. 

January  5,  1887. 

Turnpike  Company — Highway — Negligence  —  E  vidence— Expebt— Koastjrb 
op  Damages. 

A  turnpike  company,  charging  tolls  for  travel  upon  its  highway,  is  bound  to 
maintain  its  road  in  a  safe  condition  for  travelers,  and  is  liable  to  damages 
resulting  from  non-performance  of  this  duty. 

A  layman  may  give  his  opinion  in  evidence  as  to  the  safety  of  a  highway.  He 
may  also  testify  as  to  the  physical  condition  and  appearance  of  health  of  the 
plaintiflf  after  the  accident. 

In  an  action  to  recover  for  personal  injuries  received  through  the  negligence  of 
the  defendant,  the  jury,  in  estimating  the  damages,  may  consider  the  physical 
condition  of  the  plaintiff  before  the  Injury  as  compared  with  his  present  con- 
dition. 

Appeal  from  the  conrt  of  common  pleas. 

Samuel  Snowden,  for  appellant.  F.  Q.  Slingloff^  H.  JB.  Frame  dk 
I.  C.  France,  for  appellee. 

Yellott,  J.  A  suit  for  the  recovery  of  damages  was  instituted  in 
the  court  of  common  pleas  of  Baltimore  city  by  the  appellee  against 
the  appellant,  and  from  the  judgment  rendered  in  that  cause  this 
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appeal  has  been  taken.  As  shown  by  the  record,  the  appellant,  a  body 
corporate,  owns  a  turnpike  road,  and  is  authorized  by  its  charter  to 
exact  and  receive  the  payment  of  toll  for  travel  over  said  road.  On 
the  night  of  the  6th  of  November,  1885,  the  appellee,  while  driving  a 
coach,  was  injured  by  the  vehicle  beiug  overturned  and  thrown  down 
a  declivity  on  the  side  of  this  road.  The  plaintiff  averred  in  his  declara- 
tion, and  offered  evidence  tending  to  prove,  that  the  accident  resulted 
from  the  neglect  of  the  defendant  to  keep  the  road  in  a  safe  condition 
for  travel.  The  defendant  adduced  proof  for  the  purpose  of  showing 
that  there  was  no  negligence  on  its  part,  and  that  tne  proximate  cause 
of  the  injury  was  to  be  found  in  the  fact  that  the  plaintiff  was  driving 
a  pair  of  horses,  one  of  which  was  young  and  refractory,  and  that  this 
animal  became  frightened  and  forced  the  coach  over  the  declivity. 
There  was  much  conflict  of  testimony,  but  the  jury,  enlightened  by 
the  instructions  of  the  court,  found  for  the  plaintiff. 

In  this  record  are  twenty-two  bills  of  exceptions,  twenty-one  of  which 
are  in  relation  to  the  admissibility  of  evidence,  while  the  remainiug 
exception  applies  to  the  ruling  of  the  court,  rejecting  the  prayers  of 
the  defendant,  and  granting  a  prayer  offered  by  the  plaintiff,  and  also- 
giving  instructions  of  its  own.  The  appellant  has  abandoned  its 
fourth,  sixth,  eighth,  twelfth,  fifteenth,  sixteenth  and  nineteenth  excep- 
tions on  the  ground  that  the  legal  propositions  which  they  present 
cannot  be  maintained,  in  view  of  tne  decision  of  this  court  in  Urowtkatt 
case  in  63  Md.  The  questions  presented  by  the  exceptions  still  relied 
on  must  now  be  considered  and  determined. 

The  established  rule  is  that  when  corporations  are  authorized  and 
empowered  by  legislative  enactments  to  construct  or  improve  turnpikes 
and  other  public  works  of  a  similar  nature,  they  are  under  a  legal  obli- 
gation to  have  the  work  done  with  due  regard  for  the  safety  of  indir 
viduals,  and  will  be  held  liable  in  an  action  for  damages,  resulting  from 
the  non-performance  of  this  duty.  The  taking  of  toll  from  travelers 
as  compensation  for  the  use  of  the  road  creates  an  obligation  to  main- 
tain every  part  of  said  road  in  a  safe  condition.  Ificholl  v.  Allen,  1 
Best  &  Smith,  932;  Baltimore  and  Yorhtown  Turnpike  Co.  v. 
Crowther,  63  Md.  566 ;  Ireland  v.  Oswego  Plankroad  Co.,  I'd  N.  Y. 
526 ;  BrooJcvitte  Turnpike  Co.  v.  Pumphreyy  59  Ind.  78. 

The  first  bill  of  exceptions,  which  has  not  been  abandoned,  was  taken 
to  the  admission  of  the  testimony  of  a  witness  who  said  he  was  well 
acquainted  with  the  road  and  described  its  condition  from  his  own 
observation.  He  was  then  asked :  "  Please  state  whether  or  not  in  your 
opinion,  from  what  you  saw  of  the  road,  it  was  safe  to  travel  at  that 
point  by  wagons  or  carriages?"  It  was  contended  that  this  was  an 
attempt  to  place  the  witness  in  the  position  of  an  expert.  But  this 
objection  does  not  rest  on  any  substantial  basis.  Experts  are  persons 
who  have  technical  and  peculiar  knowledge  in  relation  to  matters  with 
which  the  mass  of  mankind  are  supposed  not  to  be  acquainted.  Thus, 
a  vessel  is  intended  to  be  navigated  by  one  having  nautical  experience, 
and  cars  on  a  railroad  are  under  the  management  of  those  who  are  sup- 
posed to  have  acquired  knowledge  and  skill  in  the  control  of  trains.  It 
is  manifest  that  mere  passengers  cannot  be  experts  in  relation  to  these 
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modes  of  locomotion,  although  they  testify  to  the  existence  of  facts 
coming  within  their  observation.  But  macadamized  roads  are  con- 
structed for  all  persons  to  ride  and  drive  over,  and  the  most  timid  trav- 
eler does  not  deem  it  necessary  to  carry  an  expert  in  his  carriage  to 
designate  the  dangerous  places.  Even  animals  will  sometimes  notice 
such  places  and  avoid  them ;  and  any  human  being  who  has  the  use  of 
his  organs  of  vision  and  is  possessed  of  an  intellect  above  the  grade  of 
idiocy  can  tell  when  a  particular  place  in  a  road  is  dangerous  or  other- 
wise and  is,  therefore,  competent  to  testify  as  to  its  condition ;  the  value 
of  his  testimony  being  for  the  consideration  of  the  jury.  In  CrowtAer!>8 
case,  63  Md.  568,  this  court  said  :  "  Whether  this  bant  or  declivity  ren- 
dered the  road  unsafe  for  travel  was  a  matter  about  which  men  of 
ordinary  intelligence  could  speak  as  well  as  experts  in  road-making,  and 
the  testimony  of  such  witnesses  is  often  resorted  to  in  such  cases. 

What  has  been  said  on  this  subject  is  also  applicable  to  the  defend- 
ant's thirteenth,  eighteenth  and  twentieth  bills  of  exceptions,  which 
present  substantially  the  same  legal  propositions.  There  is  no  percepti- 
ble error  in  any  of  the  rulings  of  the  court  below  in  relation  to  the 
•admissibility  of  the  evidence  to  which  these  exceptions  apply. 

Testimony  was  offered  by  the  plaintiff  tending  to  show  tnat  he  was 
injured  by  the  coach  having  been  thrown  over  the  declivity,  and  the 
witness  was  then  asked  to  state  what  his  physical  condition  and  appear- 
ance  of  health  were  after  the  accident  and  continued  to  be.  These 
were  facts  pertinent  to  the  issue,  and  it  was  necessary  that  the  jury  should 
have  the  information  thus  sought  for  in  order  that  they  might  ascertain 
the  extent  of  the  injury  so  as  to  determine  on  the  amount  of  damages 
which  it  would  be  proper  to  award.  The  testimony  could  only  have 
been  objected  to  on  the  ground  that  the  witness  was  not  a  medical  expert. 
It  is  true  that  medical  experts  may  be  the  only  witnesses  competent  to 
give  the  diagnosis  of  a  disease,  to  testify  in  regard  to  its  proper  treat- 
ment secundum  artem,  and  to  express  an  opinion  as  to  its  probable 
duration,  effects  and  final  termination.  But  if  ordinary  individuals 
could  not  judge  of  a  person's  health  from  his  appearance  and  symptoms 
it  would  oe  impossible  to  know  when  it  was  necessary  to  call  in  a  phy- 
sician. If  a  man  received  a  blow  from  a  heavy  bludgeon  on  his  lower 
limbs,  certainly  an  unlearned  person  who  observed  the  occurrence  could 
testify  that,  after  the  infliction  of  the  blow,  his  appearance  was  that  of 
a  crippled  man,  but  not  before.  The  testimony  snows  that  the  plaintiff 
was  thrown  down  a  declivity  and  after  the  accident  could  not  walk,  but 
was  carried  home,  and  certainly  any  one  who  then  saw  him  was  competent 
to  say  whether  his  appearance  was  that  of  a  disabled  man,  or  one  in  a 
sound  condition  of  health.  The  learned  judge  in  the  court  below,  there- 
fore, committed  no  error  in  admitting  the  testimony.  What  is  here 
said  disposes  of  all  the  remaining  exceptions  exclusive  of  the  twenty- 
second  which  relates  to  the  ruling  of  the  court  in  granting  or  refusing 
the  instructions  sought  to  be  obtained. 

The  second  prayer  of  the  plaintiff  was  granted,  and  the  court,  reject- 
ing all  the  prayers  of  the  defendant,  gave  its  own  instructions  contain- 
ing a  clear,  concise  and  proper  exposition  of  the  legal  principles  appli- 
cable to  the  facts  forming  tne  foundation  for  the  verdict  of  tne  jury. 
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In  the  second  prayer  of  the  plaintiff  the  jury  are  told  that  if  they 
find  for  the  plaintiff  in  estimating  the  damages  they  are  to  consider  the 
physical  condition  of  the  plaintiff  anterior  to  the  injury  as  compared  to 
his  present  condition,  "  and  this  pra/cr  is  specially  excepted  to  on  the 
ground  that  there  is  no  legally  sufficient  evidence  that  the  plaintiffs 
internal  trouble,  giving  rise  to  the  loss  of  blood,  is  the  natural  prox- 
imate consequence  of  an  injury  sustained  by  the  defendant's  negligence." 
The  evidence  shows  that  after  the  accident  the  plaintiff  was  unable  to 
walk;  that  he  was  carried  home;  that  the  bloody  discharges  were 
observed  next  morning  and  have  not  yet  ceased ;  and  surely  from  these 
facts  a  jury  might,  if  they  believed  the  evidence,  infer  that  the  abnormal 
condition  of  the  plaintiff  was  caused  by  his  fall  over  die  declivity  as 
described  by  the  witnesses.  This  prayer,  which  gives  the  rule  for  the 
ascertainment  of  damages,  is  in  consonance  with  what  has  been  settled 
by  adjudication,  and  there  was  no  error  in  granting  it  City  Pom  By. 
Vo.  v,  Kemp,  61  Md.  75 ;  Woodbury  v.  3i*t.  qf  Columbia,  3  Cent. 
Beo'r,  788 ;  Eatlou  v.  Farnwm,  11  Allen,  73. 

The  first  and  second  prayers  of  the  defendant,  as  well  as  its  seventh 
and  ninth,  could  not  be  granted.  Each  of  these  prayers  when  analyzed, 
presents  the  proposition  that  even  if  the  defendant  was  negligent,  yet 
if  the  plaintiff  was  driving  a  fractious  horse,  or  was  unable  to  control 
his  horses  because  of  a  weakness  of  the  arm,  caused  by  a  bone  felon  or 
by  any  physical  disability  of  a  similar  nature,  he  was  not  entitled  to 
recover.  These  prayers  were  properly  rejected  for  the  reason  that  they 
tended  to  mislead  the  jury  in  regard  to  the  law  as  applied  to  a  case  of 
contributory  negligence. 

The  third,  fourth  and  fifth  prayers  of  the  defendant  relate  solely  to 
the  exclusion  of  evidence,  and  are  not  properly  drawn,  as  they  leave 
nothing  for  the  finding  of  the  jury.  They  simply  reproduce  questions 
which  had  already  been  passed  upon  by  the  court  below  on  objection 
to  the  evidence  when  offered,  and  have  been  disposed  of  by  what  haa 
been  said  in  considering  the  questions  raised  by  exceptions  to  that  evi- 
dence. The  sixth  and  tenth  prayers  relate  to  the  testimony  of  a  phy- 
sician examined  at  the  trial,  and  who  said  that  he  had  recently  seen  the 
plaintiff,  and  testified  in  relation  to  the  continuance  of  the  bloody  dis- 
charges, and  also  answered  a  question  relative  to  a  case  supposed  to  be 
similar  to  the  one  then  on  trial.  These  two  prayers  ask  the  court  to 
exclude  the  whole  of  this  testimony.  Most  certainly  the  continuance  of 
the  bloody  discharges  was  an  important  fact  pertinent  to  the  issue,  and 
the  physician  who  said  he  had  examined  the  plaintiff  was  a  very  proper 
person  to  prove  that  fact.  In  regard  to  the  question  relating  to  tne  sup- 
posed case  it  must  be  recollected  that  the  physician  was  a  medical  expert, 
and  this  court  decided  in  the  case  of  Baltimore  &  Ohio  R.  R.  Co. 
v.  Thompson.,  10  Md.  76,  that  although  "  if  the  facts  are  doubtful  and 
remain  to  be  found  by  the  jury,  an  expert,  who  has  heard  the  evidence, 
cannot  give  his  opinion  upon  the  case  on  trial,  he  may  be  asked  his 
opinion  on  a  similar  case  hypothetically  stated."  The  court  below,  there- 
fore, properly  rejected  these  prayers.  The  eighth  prayer  of  the  defend- 
ant asks  the  court  to  say  to  the  jttW  that  if  there  was  any  want  of 
ordinary  care  on  the  part  of  the  plaintiff  contributing  to  the  accident,  he 
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cannot  recover.  This  prayer  is  covered  by  the  court's  own  instructions. 
In  the  court's  own  instructions  the  jury  are  told  that  if  they  believe  the 
injury  was  occasioned  by  the  defective  and  dangerous  condition  of  the 
defendant's  road,  and  that  condition  was,  or  could  have  been  known,  in 
time  to  prevent  the  accident  by  the  exercise  of  ordinary  care  on  the  part 
of  the  defendant,  the  plaintiff  is  entitled  to  recover  unless  he  contributed 
to  cause  his  misfortune  by  driving  a  horse  not  ordinarily  gentle,  or  by 
driving  with  one  hand  disabled  from  previous  ailment  so  as  to  interfere 
with  the  proper  management  of  his  team,  or  was  wanting  in  that  degree 
of  attention,  circumspection,  skill  and  care  to  avoid  accident,  which 
ordinary,  careful  and  competent  drivers  habitually  employ,  or  might 
reasonably  be  expected  to  employ,  in  similar  circumstances. 

The  defendant  has  specially  excepted  to  these  instructions  on  the 
ground  that  there  is  no  legally  sufficient  evidence  that  the  injury  com- 
plained of  was  occasioned  by  the  defective,  improper  and  dangerously 
unsound  condition  of  the  defendant's  road.  There  is  abundant  evidence 
that  the  plaintiff  was,  with  his  horses  and  coach,  precipitated  over  the 
declivity;  a  number  of  witnesses  testified  that  the  road  was  in  an  unsafe 
condition  at  this  point ;  and  one  of  these  witnesses  stated  that  this  very 
place  in  the  road  was  called  by  the  drivers  "  a  hell  trap."  This  expres- 
sion, though  not  very  euphonious  or  refined,  is  certainly  suggestive  of 
the  extremely  dangerous  condition  of  the  defendant's  turnpike  at  that 
particular  locality. 

There  being  no  error  in  any  of  the  rulings  of  the  court  below  its  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 


MoKim  v.  Glenn. 

January  21,  1887. 

oobfokation  —  brokers  treated  stock  as  own  —  liability  of  assignor  op 
Stock  —  Code  Va.  1860. 

When  a  firm  of  brokers  purchase  stock  for  a  customer  but  treat  the  stock  as 
their  own  and  so  make  it  appear  upon  the  books  of  the  corporation,  they  assume 
thereby  the  liability  of  stockholders  and  cannot  evade  the  responsibility  attaching 
to  such  relation, 

All  persons  becoming  stockholders  in  a  corporation  are  conclusively  presumed 
to  have  contracted  with  reference  to,  and  assumed  all  the  liability  prescribed  by, 
the  law  of  the  domicile  of  the  corporation. 

Under  the  Code  of  Virginia  of  1860,  an  assignment  of  stock  does  not  operate  to 
release  the  assignor  from  his  liability  to  pay  in  full  for  the  stock,  and  he  still 
remains  liable  for  both  past  and  future  assessments,  though  the  assignee  becomes 
liable  also. 

Appeal  from  the  court  of  common  pleas. 

Judges  sitting,  Alvky,  Ch.  J.,  Miller,  Irving,  Stone,  Bryan  and 
Yellott,  J  J. 

J.  Alex.  Preston,  for  appellant.  Charles  Marshall  and  John  M- 
Glenn,  for  appellee. 

Alvby,  Ch.  J.  This  is  another  of  the  many  cases  that  have  grown 
out  of  the  failure,  and  the  proceedings  to  wind  np  the  affairs,  of  the 
National  Express  and  Transportation  Company,  a  corporation  created 
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by  the  law  of  the  State  of  Virginia.  The  action  was  brought  by  the 
plaintiff,  the  present  appellee,  as  trustee,  acting  under  the  decree  of  the 
chancery  court  of  the  city  of  Kichmond,  Virginia,  against  the  defend- 
ant, the  present  appellant,  as  sole  surviving  partner  of  the  banking 
house  of  McKiin  &  Company,  who  are  alleged  to  have  been  share- 
holders of  the  stock  of  the  National  Express  and  Transportation  Com- 
pany,  prior  to  the  time  of  the  general  assignment  of  that  company  for 
the  benefit  of  its  creditors. 

The  deed  of  assignment  was  made  on  the  20th  of  September,  1866 ; 
and  the  decree,  under  which  the  plaintiff  derives  his  authority,  was 
passed  on  the  14th  of  December,  1880.  By  that  decree  an  assessment 
of  thirty  per  cent  of  the  par  value  of  the  stock  of  the  company  was 
directed  to  be  made  and  collected,  and  the  plaintiff,  as  trustee,  was 
directed  to  collect  the  same,  by  suit  or  otherwise,  for  the  payment  of 
the  debts  of  the  company  ascertained  to  be  due  and  owing.  For  a 
fuller  statement  of  the  proceedings  under  which  the  plaintiff  derives 
his  authority,  reference  can  be  had  to  the  cases  of  Glenn,  Trustee,  v. 
Williams,  60  Md.  93,  and  Glenn,  Trustee,  v.  Howard  &  Savage,  65 
id.  40. 

To  the  declaration  of  the  plaintiff  the  defendant  pleaded,  first,  that 
he  never  was  indebted  as  alleged ;  second,  that  he  never  promised  as 
alleged;  and,  third,  that  he  wac  not  a  holder  of  stock  as  alleged. 
Issue  was  joined  on  these  pleas,  and  the  case  was  tried  before  the  court 
without  the  aid  of  a  jury. 

On  the  trial,  the  facts  were  brief,  and  not  really  controverted ;  and 
those  that  are  material  to  the  propositions  involvea  on  this  appeal  may 
be  stated  thus:  The  defendant  was  a  member  of  the  firm  oi  McKim 
&  Company,  and  is  now  the  only  surviving  member  of  the  firm  as  it 
was  constituted  in  1866.  That  on  the  6th  of  June,  1866,  there  were 
transferred  to  that  firm,  on  the  books  of  the  National  Express  and 
Transportation  Company,  by  L.  P.  Bayne,  fifty  shares  of  the  capital 
stock  of  that  company,  and  a  certificate  was  thereupon  issued  for  the 
fifty  shares  to  McKim  &  Company,  on  the  8th  of  June,  1866;  that 
this  certificate  of  stock  was  delivered  to  McKim  &  Company,  and 
they  receipted  for  the  same,  on  the  12th  of  Julv,  1866 ;  and  on  the 
same  day,  a  power  of  attorney  to  transfer  these  snares  was  signed  by 
McKim  &  Company,  on  the  back  of  the  certificate,  and  the  transfer 
was  made  to  Harrison,  Garth  &  Company,  on  the  books  of  the  corpo- 
ration, by  the  attorney  named  in  the  power,  and  the  certificate  was 
surrendered  and  canceled.  It  also  appears,  that  on  the  stock  ledger  of 
the  express  company,  McKim  &  Company  are  credited  with  fifty 
shares  of  stock,  transferred  from  L.  P.  Bayne,  on  the  6th  of  June,  1866; 
and  of  the  same  date,  with  the  payment  of  a  requisition  on  these  shares 
of  $250. 

The  defendant,  on  his  own  part,  testified,  McKim  &  Company 
bought  the  stock  as  brokers,  on  commission,  for  Harrison,  Garth  & 
Company,  who  proposed  selling  it  soon,  and  that  the  stock  certificate 
was  left  at  the  company's  office  by  the  brokers  from  whom  McKim  & 
Company  bought  it ;  that  it  was  put  in  the  name  of  McKim  &  Company, 
and  oy  them  assigned,  to  keep  the  company's  books  in  shape ;  that 
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licKim  &  Company  never  had  any  interest  in  the  stock,  never  owned  it, 
and  never  had  the  certificate  of  stock  in  their  possession,  except  for  the 
purpose  ot  making  the  assignment.  That  witness  had  no  recollection  in 
regard  to  the  payment  of  any  assessment  on  the  stock ;  but  that  if  any 
such  assessment  was  paid,  it  was  paid  for  account  of  the  purchaser. 

On  this  proof,  the  court  was  asked  by  the  defendant  to  rule,  as  mat- 
ter of  law,  by  which  the  verdict  should  be  found,  the  two  following 
propositions : 

jrirst.  That  if  the  defendant  purchased  the  fift  v  shares  of  stock  as  a 
broker,  and  the  same  were  transferred  to  him  on  the  books  of  the  com- 
pany, without  authority  from  the  defendant,  and  that  he  never  was  the 
owner  of  the  stock,  then  the  plaintiff  could  not  recover. 

Second.  That  if  the  stock  was  sold  by  the  defendant,  and  transferred 
to  Harrison,  Garth  &  Company,  on  the  12th  of  July,  1866,  then  the 
defendant  was  not  liable  for  the  assessment  made  under  the  decree  of 
the  chancery  court  of  Virginia,  referred  to  in  the  declaration,  and  given 
in  evidence  on  the  trial. 

The  court  below  refused  to  affirm  either  of  these  propositions,  as 
applicable  to  the  case,  and  the  judgment  was  rendered  for  the  plaintiff. 

1.  With  respect  to  the  first  of  these  prayers,  we  think  tne  court 
below  was  clearly  right  in  rejecting  it.  To  have  affirmed  it  as  appli- 
cable to  the  case  would  have  required  the  court  to  disregard  all  the 
evidence  in  the  cause,  both  on  the  part  of  the  plaintiff  and  of  the 
defendant.  That  the  stock  was  transferred  on  the  books  of  the  corpo- 
ration to  the  name  and  apparent  ownership  of  McKim  &  Company,  is  not 
only  shown  by  the  books  of  the  corporation,  but  is  admitted  by  the 
defendant.  The  defendant  admits  that  the  certificate  of  6tock,  No.  865, 
was  issued  to  and  in  the  name  of  his  firm,  and  that  they  afterward 
indorsed  on  the  back  of  it  a  power  of  attorney  to  have  the  stock  assigned 
to  Harrison,  Garth  &  Company ;  thereby  accepting,  and  by  the  same  act 
affirming  the  correctness  of  the  certificate,  which  evidenced  the  fact  that 
the  stock  stood  in  their  name  on  the  books  of  the  corporation.  He  says, 
however,  that  his  firm  purchased  the  stock  as  brokers,  on  commission, 
and  that  the  shares  of  stock  were  transferred  to  their  name  in  order  to 
keep  the  books  in  shape.  However  that  may  have  been,  there  is  not 
the  slightest  foundation  in  the  proof  for  asking  the  court  to  declare  that 
the  stock  had  been  transferred  to  their  name  on  the  books  of  the  cor- 
poration, without  authority.  Nor  does  the  evidence  show  that  the  name 
of  their  principal  was  disclosed  at  the  time  of  the  transfer  of  the  stock 
to  their  name  as  owner  thereof  on  the  books  of  the  company,  and  the 
certificate  taken  therefor,  which  was  afterward  indorsed  by  them.  To 
all  appearances  they  acted  and  dealt  with  the  stock  as  owner,  and  not 
as  mere  agents,  and  the  officers  of  the  corporation  manifestly  dealt  with 
theiii  only  in  their  character  as  owners  of  the  stock.  And  though  the 
fact  may  be  that  the  stock  was  purchased  by  McKim  &  Company  for  a 
customer,  yet,  as  they  chose  to  treat  the  stock  as  their  own,  and  so  to  make 
it  appear  upon  the  books  of  the  corporation!,  they  assumed  the  liability 
of  stockholders,  as  between  themselves  and  the  corporation,  or  those 
claiming  through  the  corporation,  and  they  cannot  bo  heard  to  denv 
the  liability  that  attachea  to  that  relation.    Higgins  v.  Senior,  8  M. 
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&  W.  834;  Dealandee  v.  Gregory,  2  EL  &  E.  602;  Turnhull  v. 
jP<W8on9  95  U.  S.  420;  Hammond  v.  Straws,  53  Md.  15 ;  Magrudtr 
v.  &&&m,  44  id.  349  ;  National  Bank  v.  Cow,  99  U.  S.  628,  631,  and 
cases  there  cited  in  the  opinion  of  the  court.  The  first  prayer,  there- 
fore, was  properly  rejected. 

2.  With  respect  to  the  second  proposition  asked  to  be  affirmed  by 
the  court,  that  the  transfer  of  the  stock  by  McKim  &  Company  to  Ham- 
son,  Garth  &  Company,  on  the  12th  of  J  uly,  1 866,  relieved  the  former  of 
all  liability  for  future  assessments  on  the  stock,  that  depends  upon  the 
proper  construction  of  the  positive  statutory  law  of  Virginia,  under 
whose  law  the  corporation  was  organized.  It  is  a  familiar  principle 
that  a  corporation,  and  all  who  deal  with  it,  are  bound  by  the  law  of 
its  creation,  and  all  such  laws  as  may  be  legitimately  prescribed  for  its 
government  by  the  sovereign  authority  from  whicn  it  derives  ite 
corporate  existence. 

All  persons,  therefore,  becoming  stockholders  in  the  company  must 
be  conclusively  presumed  to  have  contracted  with  reference  to,  and 
assumed  all  the  liability  prescribed  by  the  law  of  the  domicile  of  the 
corporation.  Such  presumption  is  indulged  because  the  corporation 
must,  of  necessity,  be  controlled  by  the  existing  law  of  the  State  where 
it  has  its  being,  and  it  has  no  power  to  accept  a  party  as  stockholder  on 
its  books  with  a  view  to  any  other  principle  than  that  prescribed  by  the 
law  of  the  State.  This  is  clear  upon  principles  of  reason,  and  is  fully 
established  by  authority.  Canada  South,  it.  R.  Co.  v.  Gebhard,  109 
U.  S.  527,  537;  Glenn  v.  Claybaugh,  65  Md.  65. 

Now,  though  it  be  true,  as  a  general  rule,  that  a  bona  fide  transfer  of 
the  books  of  the  corporation  terminates  the  liability  of  the  party  mak- 
ing the  transfer,  for  future  calls,  both  as  to  the  corporation  and  its 
creditors,  yet  there  may  be  exceptions  to  this  general  rule;  and  it 
appears  that  the  State  of  Virginia,  by  statute,  has  made  an  exception 
to  such  rule. 

In  the  Code  of  Virginia  of  1860,  title  18,  chapter  57,  given  in 
evidence,  among  provisions  relating  to  joint-stock  companies  generally 
under  subdivision,  entitled  "  How  board  may  receive  subscriptions  of, 
and  recover  installments  on,  stock,  transfer  and  issue  certificates  there- 
for," we  find  this  provision  : 

"  §  24.  No  stock  shall  be  assigned  on  the  books  without  the  consent 
of  the  company,  until  all  the  money  which  has  become  payable  thereon 
ohall  have  been  paid ;  and  on  any  assignment  the  assignee  and  assignor 
shall  each  be  hable  for  any  installment  which  may  have  accrued,  or 
which  may  thereafter  accrue,  and  may  be  proceeded  against  in  the  man- 
ner before  provided." 

The  terms  of  this  section  would  seem  to  be  too  clear  to  admit  of  any 
reasonable  doubt  as  to  their  meaning.  The  assignor  is  to  remain  liable 
not  only  for  past  assessments  but  for  any  future  assessments  npon  the 
stock.  The  assignment,  while  it  may  operate  a  complete  transfer  of 
title  as  between  assignor  and  assignee,  does  not  operate  to  release  the 
assignor  of  his  liability  as  stockholder  to  the  company.  Such  assign- 
ment, therefore,  does  not  operate,  as  against  the  company,  a  complete 
^novation  of  liability  as  in  ordinary  cases,  in  respect  of  future  calls; 
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but  the  assignor,  in  his  character  of  stockholder,  still  remains  liable, 
though  the  assignee  of  the  stock  become  liable  also,  and  hence  the 
decree  of  the  14th  of  December,  1880,  under  which  the  plaintiff 
derives  authority  to  sue,  directs  that  the  assessment  made  upon  the 
stock  be  paid  by  the  stockholders  of  said  company,  each  and  every  of 
them,  and  their  assigns. 

This  provision  of  the  statute,  doubtless,  was  intended  mainly  as  a 
protection  to  the  creditors  of  the  corporation.  It  was  to  secure  the 
payment  of  all  calls  that  might  be  made  upon  the  stock  for  the  benefit 
of  creditors  and  others,  against  the  expedient  often  resorted  to, 
when  the  corporation  becomes  embarrassed,  of  stockholders  assigning 
their  stock  for  nominal  consideration  to  irresponsible  persons.  To 
prevent  this  the  section  of  the  statute  under  consideration  was  enacted, 
and  to  give  it  full  effect  the  assignor  must  continue  to  be  treated  as  a 
stockholder  until  the  full  par  valne  of  the  shares  be  paid,  if  that  be 
necessary.  The  question  of  the  liability  for  assessments  of  the  stock, 
whether  already  made,  or  that  may  be  made,  is  one  that  most  be  con- 
sidered, and,  if  need  be,  provided  for,  as  between  the  assignor  and 
assignee,  at  the  time  of  the  transfer  of  the  stock;  but  that  is  a  matter 
with  which  the  company  has  nothing  to  do.  It  has  the  right  to  insist 
upon  the  liability  of  the  assignor,  assumed  at  the  time  of  becoming 
stockholder,  to  pay  for  the  stock;  and  if  he  has  assigned  the  stock  to 
an  irresponsible  person,  it  is  his  misfortune,  and  not  that  of  the  com- 
pany. 

It  is  argued  that  this  construction  of  the  statute  will  work  hardship 
upon  persons  who  have  assigned  their  stock,  and  will  fetter  transfers. 
But  that  is  a  question  for  the  legislature,  and  not  for  the  court.  It  may, 
in  some  cases,  work  hardship,  but  as  a  means  of  protection  to  creditors 
it  has  much  to  commend  it. 

We  have  not  been  referred  to  any  case  where  this  provision  of  the 
statute  has  been  considered  by  the  court  of  appeals  of  Virginia.  But . 
we  have  been  referred  to  cases  recently  decided  in  that  State,  by  courts 
of  original  jurisdiction,  wherein  this  provision  of  the  statute  has  been 
considered,  and  the  construction  held  by  those  courts  is  the  same  that 
we  have  placed  upon  it,  and  that  too  in  respect  to  the  liability  of  past 
or  former  stockholders  of  the  National  Express  and  Transportation 
Company,  under  the  decree  of  the  14th  of  December,  1880. 

The  first  of  these  cases  is  that  of  Glenn,  Trustee  v.  Davis,  in  the  cor- 
poration court  of  the  city  of  Norfolk,  Virginia.  In  that  case,  the  defend- 
ant pleaded  that  he  had  assigned  his  stock  in  the  company  before  the 
.  institution  of  the  chancery  suit,  in  which  the  decree  of  the  14th  of  Decem- 
ber, 1880,  was  passed ;  but  that  defense  was  overruled.  And  the  learned 
judge  of  that  court,  in  a  well  and  carefullv  considered  opinion  —  with 
a  copy  of  which  we  have  been  furnished — held,  that  under  the  provision 
of  the  statute  to  which  we  have  referred,  the  defendant,  notwithstand- 
ing the  fact  that  he  had  assigned  his  stock  as  set  forth  in  his  plea, 
remained  liable  as  stockholder  for  the  assessment  directed  to  be  made 
by  the  decree  of  December  14, 1880.  And  so  in  the  case  of  Glenn, 
Trustee,  v.  Scott,  in  the  circuit  court  of  the  United  States,  for  the  west- 
ern district  of  Virginia,   where  the  defendant  alleged  that  he  had 
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assigned  his  stock  in  the  company,  and  was  not,  therefore,  a  stockholder, 
and  that  he  was  not  bound  by  the  decree  of  the  14th  of  December, 
1880,  directing  the  assessments  to  be  made  npon  the  stock  of  the  com- 
pany ;  the  learned  circuit  judge  of  that  court  overruled  the  defense,  and 
held  the  defendant  liable  as  stockholder  under  the  decree.  And  a  similar 
ruling  was  made  by  the  learned  judge  in  the  case  of  Glenn,  Trustee,  v. 
JBland,  in  the  United  States  circuit  court  for  the  district  of  West 
Virginia. 

Upon  careful  consideration  this  court  is  of  opinion  that  the  court 
below  committed  no  error  in  rejecting  the  two  prayers  offered  by  the 
defendant,  and  we  must,  therefore,  amnn  the  judgment. 

Judgment  affirmed. 


Fire  Insurance  Association  of  England  v.  Merchants  and  Muter*' 

Transportation  Co. 
January  4, 1887. 

Insurance — Fire  —  Consignor  and  Consigner—  Contribution. 

A  transportation  company  may  insure  the  goods  in  its  possession  for  transporta- 
tion in  its  own  name  for  account  of  whom  it  may  concern,  and  when  it  is  appa- 
rent from  the  amount  of  the  insurance  that  the  company  in  procuring  it  contem- 
plated the  interest  of  the  owners,  the  insurance,  in  case  of  loss,  after  paying  the 
freight  charges,  wiU  inure  to  the  benefit  of  the  owners. 

Upon  the  trial  of  an  action  upon  a  policy  issued  to  the  transportation  company, 
which  contains  the  usual  clause  for  contribution,  the  court  will  take  into  account 
and  construe  any  policy  held  by  the  owners  upon  the  goods  at  the  time  of  the 
loss,  to  determine  their  liability  to  contribution.  This  is  so,  notwithstanding  the 
companies  issuing  the  policies  to  the  owners  are  not  parties  to  the  action. 

Appeal  from  the  superior  court  of  Baltimore  city. 

Thos.  M.  Zanahan,  John  H.  Thomas  and  Frank  Gosndl,  for 
appellant.     W.  Pmkney  Whyte  and  Jos.  H.  Whyte,  for  appellee. 

Miller,  J.  This  apj>eal  is  from  a  judgment  for  $4,777.49,  recov- 
ered by  the  appellee  against  the  appellant,  in  an  action  on  an  insurance 
policy  issued  oy  the  latter  to  the  former  on  the  1st  of  November,  1883. 
The  case  was  tried  before  the  court  without  a  jury,  and  two  exceptions 
were  taken,  one  to  the  admissibility  of  evidence,  and  the  other  to  rul- 
ings upon  propositions  of  law.  Oi  the  two  main  questions  which  the 
exceptions  present  for  review,  one  goes  to  the  right  of  recovery  to  any 
extent,  and  the  other  raises  the  question  of  contribution  under  the  sev- 
enth condition  of  the  policy. 

The  written  part  of  the  policy  is  that  the  fire  association,  "  in  con- 
sideration of  $30  to  them  paid  by  the  insured  hereinafter  named,  the 
receipt  whereof  is  hereby  acknowledged,  do  insure  the  Merchants  and 
Miners'  Transportation  Company,  for  account  of  whom  it  may  concern, 
against  loss  or  damage  by  fire  to  the  amount  of  $5,000,  ana  merchan- 
dise, being  chiefly  cotton  in  bales,  its  own,  or  in  its  charge  or  custody 
as  carriers,  and  for  the  amount  of  earned  freight  and  charges,  if  any, 
thereon,  stored  in  the  frame  metal  roof  freight  shed  of  the  Norfolk 
and  Western  Railroad  Company,  situated  nearest  the  water  front  of 
its  wharf  and  dock  at  the  lower  end  of  Main  street,  in  Norfolk,  Vir- 
ginia, and  marked  No.  1  on  diagram ;  loss,  if  any,  payable  to  Geo.  J. 
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Appold,  treasurer  Merchants  and  Miners'  Transportation  Company. 
Issued  to  the  Merchants  and  Miners'  Transportation  Company  for 
account  of  whom  it  may  concern,  other  insurance  permitted.  "  By  the 
printed  terms  immediately  following  the  insurer  agrees  to  make  good  use 
to  the  said  assured,  their  successors,  executors,  administrators  and  assigns, 
all  such  immediate  loss  or  damage,  not  exceeding  in  amount  the  sum  or 
sums  insured  as  above  specified,  nor  the  interest  of  the  assured  in  the 
property,  except  as  herein  provided,  as  shall  happen  by  fire  to  the 
property  so  specified,  from  the  31st  day  of  October,  1883,  to  the  31st 
day  of  December,  1883 ;  the  amount  of  loss  or  damage  to  be  estimated 
according  to  the  actual  cash  value  of  the  property,  and  to  be  paid  sixty 
day 8  after  due  notice  and  proofs  of  the  same  shall  have  been  made  bv 
the  assured  and  received  at  the  office  of  the  company  in  Philadelphia. ' 

It  is  not  necessary  to  state  at  present  any  of  the  other  provisions  or 
conditions  of  this  instrument. 

The  circumstances  which  led  to  this  insurance  are  substantially  as 
follows :  The  Merchants  and  Miners'  Transportation  Company  is  a  com- 
mon carrier  by  water,  and  in  October  and  November,  1883,  was 
engaged  in  transporting  cotton  from  Norfolk  to  ports  in  the  New 
England  States.  The  firm  of  Juneau  &  Company  haq  purchased  cotton 
for  certain  New  England  cotton  mills  at  Atlanta  and  other  points  in  the 
cotton-growing  States,  and  as  consignor  was  forwarding  the  same  to 
the  mills  via  Norfolk.  This  cotton  arrived  by  rail  at  Norfolk  in  large 
quantities  during  the  latter  part  of  October  and  the  first  of  November, 
and  the  transportation  company  had  difficulty  in  procuring  steamers 
or  vessels  to  carry  it  on  to  its  destination,  and  it  was  stored  in  one  of  the 
freight  sheds  of  the  railway  company  at  its  wharf  to  await  transporta- 
tion. In  this  state  of  things  the  transportation  company  took  out  this 
policy,  together  with  twenty-two  others  of  like  character,  but  of  dif- 
ferent amounts,  in  twenty-two  other  fire  insurance  companies.  The 
aggregate  of  insurance  thus  effected  was  $50,750,  and  the  premiums  paid 
therefor  amounted  to  $299.75.  After  these  policies  had  been  issued, 
and  while  the  cotton  remained  thus  stored,  the  carrier  company,  by  its 
agent,  executed  a  receipt  for  the  same  on  the  sixth  of  November,  so 
that  it  then  came  within  the  terms  of  the  policy  as  being  in  the  "  care 
or  custody"  of  the  assured  "as  carriers."  On  the  fourteenth  of 
November  a  fire  occurred  in  this  freight  shed,  by  which  one  thousand 
and  ten  bales  of  this  cotton  were  destroyed  or  injured.  How  the  fire 
originated  is  not  explained  except  in  the  preliminary  proof  of  loss  by 
Mr.  Appold,  the  president  of  the  assured,  who  states  he  believes  it  was 
from  a  spark  emitted  by  a  tug  or  steamer  in  the  adjacent  river,  and,  in 
the  absence  of  other  proof  on  the  subject,  we  must  assume  it  was  from 
this  or  some  unknown  cause.  The  value  of  the  cotton  thus  burned, 
exclusive  of  salvage,  was  between  $47,000  and  $48,000.  No  part  of  it 
was  owned  by  the  carriers,  and  the  cotton  mills,  who  were  the  owners 
and  consignees  thereof,  held  open  or  floating  policies  in  other  companies 
under  which  they  insured  their  cotton  while  in  transit  from  the  place 
of  purchase  to  the  mills.  These  have  been  termed  in  argument  marine 
policies,  and  we  shall  refer  to  them  again.  It  turned  out  at  the  trial 
that  where  these  carriers  received  the  cotton,  they  received  it  under  the 
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terms  of  a  bill  of  lading  by  which  they  were  exempt  from  loss  by 
"  fire  from  any  cause  on  laga  or  water/'  and,  consequently,  they  were 
not  liable  over  to  the  owners  for  this  loss.  There  was  no  "  earned 
freight ; "  and,  before  this  suit  was  brought,  they  had  been  paid  by  the 
insurers  all  that  they  had  demanded  m  the  shape  of  charges  and 
expenses.  The  suit,  therefore,  must  be  prosecuted,  if  at  all,  solely  for 
the  benefit  of  the  owners,  and  whatever  is  recovered  must  go  to  them. 
First.  Upon  these  facts  the  question  arises  can  the  suit  be  maintained  \ 
In  our  opinion  it  can,  and  we  shall  state  briefly  the  ground  of  that 
opinion.  In  has  been  decided  by  this  court,  and  upon  abundant  author- 
ity, that  a  person  having  goods  in  his  possession  as  consignee,  or  on  com- 
mission, may  insure  them  in  his  own  name,  and  for  their  full  value, 
and  in  the  event  of  loss,  recover  the  full  amount  of  the  insurance,  and 
after  satisfying  his  own  claim  hold  the  balance  as  trustee  for  the 
owner.  Ifoug/i,  C leadening  &  Co.'v.  Peoples  Fvre  Ins.  Co.,  36  Md. 
432.  The  law  as  thus  stated  is,  of  course,  based  upon  the  assumption 
that  the  assured  had  an  insurable  interest  in  the  property  at  the  time 
of  the  insurance,  and  we  are  inclined  to  the  opinion  that  this  transpor- 
tation company  had  such  interest,  at  least  in  respect  to  "charges"  and 
freight  "expected  to  be  earned,  notwithstanding  it  had  no  pecuni- 
ary interest  in  or  ownership  of  the  cotton  itself  and  was  not  liable 
over  for  its  loss  by  fire.  But  however  that  may  be,  the  law  goes  fur- 
ther, and  it  is  now  well  settled  that  where  a  person  has  the  custody, 
care  or  possession  of  property  for  another  and  bears  the  relation  to  it 
of  consignee,  carrier,  factor,  warehouseman  or  bailee,  he  may,  though 
he  has  no  pecuniary  interest  therein  and  is  not  responsible  for  its  safe 
keeping,  insure  it  in  his  own  name  for  the  benefit  of  the  owners,  and 
the  insurance  will  inure  to  their  benefit  upon  a  subsequent  adoption  of 
the  insurance  even  after  the  happening  of  a  loss  uncfer  the  policy — 1 
Wood  Fire  Ins.  (2d  ed.),  §§  293,  294  — and  this  must  be  so, 
otherwise  policies  "for  account  of  whom  it  may  concern,"  which 
are  frequently  taken  out  by  and  in  the  name  of  a  party  in  possession, 
without  any  previous  authority  from  the  owner,  could  never  have  been 
upheld.  But  such  policies  are  daily  issued,  and  though  more  frequently 
used  in  marine  insurance  are  sometimes  found  in  oflier  policies,  and  it 
has  become  elementary  law  in  regard  to  them,  that  extrinsic  evidence 
may  be  adduced  to  show  who  was  in  fact  the  party  concerned,  and  any 
one  having  title  to  the  property  at  the  time  of  loss  may  be  adopted, 
and  avail  himself  of  the  advantages  prescribed  in  the  contract  if  it  be 
shown  that  his  interest  was  within  the  contemplation  of  the  party  pro- 
curing the  insurance.  The  fact  that  the  interest  of  the  owners  was 
contemplated  by  the  insurer  in  this  case,  seems  apparent  from  the  con- 
tract itself  when  read,  as  it  must  be,  in  the  light  of  the  surrounding 
circumstances  already  stated.  That  this  carrier  company  should  have 
effected  insurance  against  fire  "  for  account  of  whom  it  may  concern," 
and  to  an  amount  exceeding  $50,000  on  this  cotton,  when  they  did  not 
own  a  bale  of  it  and  were  not  responsible  for  its  loss  by  fire,  without 
intending  to  protect  thereby  the  interest  of  the  ownere,  is  almost 
incredible.  Tne  inference  that  they  did  so  intend  is  strong  if  not 
irresistible.    But  at  all  events  the  proof  is  quite  sufficient  to  warrant  a 
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jury  in  finding  such  intent.  Nor  is  there  any  doubt  but  that  these 
owners  had  an  insurable  interest  when  the  loss  occurred,  for  they  were 
the  absolute  owners  of  the  cotton  then  as  well  as  when  the  insurance 
was  effected.  Have  they  then  adopted  this  policy?  As  was  said  by 
the  supreme  court  in  a  case  where  a  similar  policy  was  under  consider- 
ation :  "  The  adoption  of  the  policy  need  not  be  in  any  particular  form ; 
any  thing  which  clearly  evinces  such  purpose  is  sufficient."  Hooper  v. 
Robinson,  98  U.  S.  537.  Adoption  is  a  question  of  fact,  and  all  we 
need  say  on  this  point  is  that  we  think  there  is  enough  in  this  record 
to  have  authorized  a  court  to  submit  that  question  to  the  finding  of  a 
Jujt. 

But  counsel  for  the  appellant  contended  that  by  the  terms  of  this 
policy  the  obligation  of  the  insurer  to  make  good  the  loss  insured 
against  is  expressly  limited  to  the  interest  of  the  assured.  The  argu- 
ment in  support  of  this  position  is  ingenious  and  is  founded  upon  what 
counsel  insists  is  the  true  grammatical  construction  of  that  part  of  the 
printed  portion  of  the  policy  above  quoted.  According  to  this  con- 
struction they  contend  that  the  terms,  "except  as  herein  provided," 
refer  to  the  "  loss  or  damage,"  in  the  previous  part  of  the  sentence,  and 
that  their  office  is  simply  to  exclude  therefrom  such  loss  as  by  subse- 
quent conditions  the  insurer  was  exempted  from  paying,  and  tnat  they 
in  nowise  modify  the  preceding  terms  which  limit  the  amount  to  tie 
paid  to  a  sum  "not  exceeding  the  interest  of  the  insured  in  the  prop- 
erty." But  this  reading  would,  as  it  seems  to  us,  be  in  conflict  with 
the  intention  of  the  parties  as  expressed  in  the  written  part  of  the 
instrument;  and  we  have  already  said  that  this  part,  read  in  connection 
with  the  surronnding  circumstances,  manifests  an  intention  to  insure 
more  than  the  mere  interest  of  the  insured  carrier.  There  is  ample 
authority  as  well  as  good  sense  for  the  position  that  where  the  written 
and  printed  portions  of  a  policy  conflict,  effect  must  be  given  to  the 
former,  because  being  incorporated  into  the  contract  at  the  time  it  was 
made,  it  is  presumed  that  it  expresses  the  actual  agreement  of  the 
parties  and  that  they  intended  thereby  to  override  that  portion  of  the 
contract  expressed  in  type  which  is  inconsistent  therewith.  1  Wood 
Ins.  (2d  ed!),  §  58.  But  it  is  not  necessary  in  this  case  to  go  to  the 
extent  of  adopting  the  law  as  thus  stated,  for  we  think  the  terms 
"  except  as  herein  provided,"  in  the  connection  in  which  they  stand, 
are  quite  susceptible  of  being  read  as  referring  to  the  written  as  well 
as  to  the  subsequent  printed  portions,  and  as  modifying  the  immedi- 
ately preceding  terms  limiting  the  extent  of  liability.  So  read  they 
remove  all  conflict,  and  effectuate  the  intention  of  the  parties  as 
expressed  in  thejgfitten  part;  and  this  construction  would  seem  to  be 
sanctioned ^y  t^^le  laid  down  of  old  by  Lord  Hale  that :  "  Judges 
ought  to  be  ftui^us  and  subtle  to  invent  reasons  and  means  to  make 
acts  effectualjaqcording  to  the  just  intent  of  the  parties ;  they  will  not, 
therefore,  cavil  about  the  propriety  of  words  when  the  intent  of  the 
parties  appears,  but  will  rather  apply  the  words  to  fulfill  the  intent 
than  destroy  the  intent  by  reason  of  the  insufficiency  of  the  words." 
Crossing  v.  Soudmore,  2  Lev.  9.  Courts  are  no  more  inclined  now, 
than  they  were  in  the  days  of  Lord  Hale,  to  draw  fine  distinctions,  or 
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be  nice  about  the  grammatical  construction  of  sentences,  whether  in 
insurance  contracts  or  others,  in  order  to  sustain  a  defense  in  which 
there  is  no  merit. 

We  regard  this  policy  as  an  insurance  upon  specific  goods  stored  in 
a  specified  place,  under  which  the  interest  of  tne  owner,  if  properly 
asserted,  can  be  protected. 

If,  therefore,  a  jury,  or  a  court  acting  as  a  jury,  should  find  in  their 
favor  the  facts  which  we  have  said  must,  under  the  proof  in  this  record, 
be  left  to  such  finding,  the  action  can  be  maintained ;  and  from  this  it 
follows  that  the  court  below  was  right  in  rejecting  the  defendant's 
first  and  seventh  propositions  or  prayers.  We  are  also  further  of 
opinion  that  under  the  circumstances  disclosed  in  the  record,  the  plain- 
tiff was  in  no  default  in  furnishing  the  preliminary  proofs  of  loss,  and 
that  there  was  evidence  in  the  case  which  afforded  sufficient  means  of 
determining  the  amount,  if  any,  the  plaintiff  was  entitled  to  recover. 
There  was  consequently  no  error  in  the  rejection  of  the  defendant's 
second  and  tenth  prayers. 

Second.  The  second  main  question  is  that  of  contribution  under  the 
seventh  condition  of  the  policy,  and  the  defense  founded  thereon  is 
clearly  meritorious.  This  seventh  condition  is  the  latent  modification 
that  has  fallen  under  our  notice,  of  what  has  been  termed  the  "  Ameri- 
can clause,"  and  90  much  of  it  as  need  be  stated  is  as  follows :  "  In  case 
of  any  other  insurance  upon  the  property  hereby  insured,  whether 
made  prior  or  subsequent  to  the  date  of  tnis  policy,  the  assured  shall 
be  entitled  to  recover  of  this  company  no  greater  proportion  of  the  loss 
sustained  than  the  sum  hereby  insured  bears  to  the  whole  amount 
insured  thereon  ;  and  it  is  hereby  declared  and  agreed  that  in  case  of 
the  assured  holding  any  other  policy  in  this  or  any  other  company  on 
the  property  insured  subject  to  the  conditions  of  average  this  policy 
shall  be  subject  to  average  in  like  manner.  Any  floating  policy  attach- 
ing in  whole  or  in  part  to  the  property  covered  bv  this  policy  shall,  as 
between  the  assured  and  this  company,  be  considered  as  contributing 
insurance  for  the  full  amount  of  such  policy,  and  liable  as  such  to  pay 
pro  rata  any  loss,  total  or  partial,  on  the  property  hereby  insured." 

The  latter  paragraph  seems  to  have  been  framed  to  meet  precisely 
such  a  case  as  the  present.  As  we  read  it  the  stipulation  is  plain  that 
any  floating  policy  attaching  to  the  property,  whether  affected  by  the 
assured,  or  tne  owner,  or  any  other  party  interested,  shall,  as  between 
the  insured  and  insurer  under  this  policy,  be  brought  under  the  rule 
of  contribution.  In  this  case  the  owners  had  such  floating  policies 
which  purported  to  cover  this  cotton,  and  whether  they  attached  to  it 
depends,  so  far  as  the  parties  in  this  suit  are  concenled,  .upon  the  con- 
•  struction  they  are  to  receive  by  this  court  on  this  apj^al.  yWe  do  not 
agree  in  opinion  with  the  learned  judge  of  the  supei^PHjburt  that  it 
was  not  proper  for  him  to  determine  the  construction  df^these  policies, 
because  the  companies  who  issued  them  are  not  parties  to  this  suit. 
They  are  documents  produced  in  evidence  in  this  case,  and  the  rights 
of  the  parties  to  this  suit  are  to  be  determined  by  the  construction 
placed  upon  them  in  the  first  instance  by  the  trial  court,  and  finally  on 
appeal  by  this  court,  no  matter  how  they  may  be  construed  by  other 
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courts,  or  in  other  suits  between  other  parties.  It  is  our  duty,  therefore, 
to  consider  these  policies  and  ascertain  their  meaning  and  construction, 
and  in  doing  this  we  have  encountered  very  little  difficulty. 

They  are  thirteen  in  number  and  were  issued  by  four  different  com- 
panies. There  are  some  features  common  to  all  of  them,  and  it  may 
be  said  generally  that  they  all  insure  cotton  against  loss  by  fire  from 
any  place  of  purchase  in  any  southern  State,  by  any  route  to  the  mills 
of  the  owners  in  the  New  England  States.  They  also  contain  stipula- 
tions accepting  a  risk  of  fire  on  shore  for  a  certain  number  of  days 
before  shipment.  As  illustrating  this  we  take  the  policy  of  the  Phoenix 
Insurance  Company,  insuring  the  Whittenton  Manufacturing  Com- 
pany of  Taunton,  Mass.,  where  the  provision  is  "  also  to  cover  the  risk 
of  fire  on  shore  for  ten  days  prior  to  shipment.5 '  A  literal  reading  of 
this  stipulation  would  make  it  not  only  ineffectual  but  nonsensical, 
for  cotton  destroyed  by  fire  cannot  afterward  be  shipped.  The  evident 
meaning  of  it,  however,  is  that  if  the  cotton  is  burned  while  on  shore 
and  awaiting  shipment,  and  the  loss  occurs  within  ten  days  after  the 
insurance  upon  it  is  effected,  then  the  policy  covers  the  loss ;  but  if  the 
fire  occurs  after  the  lapse  of  such  ten  days,  then  the  risk  does  not 
attach.  In  this  particular  case  the  insurance  was  from  Norfolk  to 
Taunton,  and  the  cotton  had  been  for  some  time  stored  in  the  freight 
shed  awaiting  shipment.  The  insurance  upon  it  was  effected  on  the 
seventh  of  November,  and  the  fire  occurred  on  the  fourteenth  of  the 
same  month,  less  than  ten  days  thereafter,  and  it  seems  to  us  too  plain 
for  argument  that  the  loss  is  covered  by  this  policy.  No  difficulty 
whatever  is  presented  by  any  of  the  other  policies,  unless  it  be  the  one 
by  which  the  Delaware  Mutual  Safety  Insurance  Company  insured  the 
Massachusetts  cotton  mills,  and  in  which  is  found  the  provision  "  to 
attach  as  soon  as  water."  But  this,  we  think,  by  a  fair  construction  of 
the  policy,  refers  to  the  immediately  preceding  provision  which  makes 
the  policy  cover  coal  from  southern  coal  ports  and  places  to  Boston  or 
Salem,  and  not  to  the  provision  which  expressly  insures  cotton  pur- 
chased or  to  be  purchased  and  shipped  from  any  ports  and  places  in 
the  United  States,  except  Boston,  "  by  any  route  to  the  mills  at  '  Low- 
ell.' "  Such  being  our  construction  of  these  policies,  we  entertain  no 
doubt  but  that  they  are  contributing  insurances  within  the  meaning  of 
the  seventh  condition  of  the  policy  in  suit.  In  our  opinion,  therefore, 
there  was  error  in  granting  the  plaintiff's  eighth  prayer  which  deny  the 
defendant' 8  right  to  such  contribution,  as  well  as  in  rejecting  the  defend- 
ant's fourth  prayer,  in  which  it  asserts  that  right.  Being  of  opinion 
that  this  is  a  case  in  which  there  must  be  such  contribution,  provided 
the  plaintiff  shall  eventually  succeed  in  maintaining;  the  action  and  in 
recovering,  we  approve  the  rejection  of  the  defendant's  eighth  prayer 
which  throws  the  whole  loss  upon  the  marine  policies. 

We  are  also  further  of  opinion  that  the  court  below  committed  an 
error  in  admitting  in  evidence  the  contract  referred  to  in  the  first 
exception.  It  is  an  agreement  executed  after  this  suit  was  brought,  and 
to  wnich  the  defendant  is  not  a  party.  It  seems  to  us  to  be  clearly  re* 
inter  alios  and  inadmissible. 

Judgment  reversed  and  new  trial  awarded. 
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ABATEMENT  AND  SURVIVAL. 

Penalty.]  Public  Statutes,  chapter  09,  sections  1  and  2,  in  giving  an  action  of  tort 
to  a  common  informer  to  recover  of  the  owner  of  a  place,  in  which  property  is 
lost  by  gaming,  treble  the  value  thereof,  provides  for  the  recovery  of  a  pen- 
alty, and  the  action  does  not  survive  against  the  representatives  of  the 
defendant,  either  at  common  law  or  by  Public  Statutes,  chapter  165,  sec- 
tion 1.     Tarter  v.  Flagg,  Mass.,  393. 

ACCOUNTING. 

1.  Testamentary  trustees— guardians.]       To   constitute   a   testamentary 

trustee  it  is  necessary  that  some  express  trust  be  created  by  the  will.  Merely 
calling  an  executor  or  guardian  a  trustee  does  not  make  him  such.  The 
provisions  of  the  statute  — Code  Civ.  Pro.,  §§  2842-2850  — in  regard  to 
accountings  by  testamentary  trustees  are  not  applicable  to  the  case  of  testa- 
mentary guardians.     Matter  of  Hawley,  N.  Y .,  687. 

2.  Commissions.]    Commissions  properly  allowable  should  be  determined  upon 

the  final  accounting  according  to  the  law  existing  at  that  time.    Id. 

3.  Evidence.]    On  the  examination,  questions  were  put  to  H.  which,  although 

not  calling  for  facts  which  would  have  positively  proved  fraud  in  rendering 
the  former  accounts,  yet  tended  in  that  direction.  Held,  that  the  questions 
were  proper.    Id. 

ACTION. 

1.  Consolidation.]    It  is  error  to  consolidate  separate  bills  brought  by  different 

parties  against  the  same  defendant  when  the  objects  sought  to  be  accom- 

Slished  by  them  will  conflict  one  with  the  other.     Day  v.  Postal  Tel.  Co., 
[d.,  706. 

2.  Without  authority  of  assignee  —  ratification.]    If  a  suit  is  begun  by  a 

plaintiff  while  an  assignment  to  a  third  party  of  the  claim  sued  upon  is  still 
in  force,  and  without  the  authority  of  the  assignee,  the  assignee  may  subse- 
quently ratify  the  bringing  of  the  suit,  and  if  he  re-assign  the  chose  in  action 
to  the  plaintiff,  the  plaintiff  may  thereafter  prosecute  the  suit  for  his  own 
benefit.     Moore  v.  Spiegel,  Mass.,  546. 

ADMIRALTY. 

See  Navigation,  154. 
ADULTERATION. 

1,  Milk — standard.]    The  provision  of  the  statute  in  regard  to  the  adultera- 

tion of  milk  which  fixes  a  different  standard  for  May  and  June  from  that  of 
the  rest  of  the  year,  relates  to  the  time  the  milk  was  sold  or  kept  for  sale, 
and  not  to  the  lime  when  it  was  obtained  from  the  cow.  Com.  v.  Kennesony 
Mass.,  540. 

2.  Negativing  exception  in  statute.]     In  a  complaint  alleging  that  the 

defendant  on  the  first  of  July  had  in  his  possession  milk  containing  less  than 
thirteen  per  cent  of  milk  solids,  etc.,  it  is  not  necessary  to  negative  the  excep- 
tion of  the  months  of  May  and  June.    Id. 
Vol.  IX.— 115 
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8.  The  provisions  of  the  statute  of  1886  — chap.  318  —contain  all  the  provisions 
which  were  intended  to  be  in  force  after  its  passage  concerning  the  taking  of 
samples  of  milk,  the  analysis  of  them,  and  the  use  of  the  analysis  in  evidence. 
Id, 

See  Criminal  Law,  89. 

ADULTERY. 
See  EvrDEKCE,  85. 
ADVANCEMENT. 
When  gift  to  child  not.]     A  gift  to  one  entitled  as  a  child  to  share  in  the 
estate  of  the  donor  will  not  be  held  to  be  an  advancement  when  it  expressly 
appears  to  have  been  the  intention  of  the  father  that  the  gift  should  not  be 
considered  as  such.    DeCaummd  v.  Morgan,  N.  Y.,  161. 

AFFIDAVIT  OF  DEFENSE. 
Person  making— mechanics'  lien.]  When  a  defendant  files  a  stranger's 
affidavit  of  defense,  it  must  show  upon  its  face  sufficient  reason  why  it  was 
not  made  by  the  defendant  himself;  that  a  real  disability  existed,  which  pre- 
vented him  from  making  it,  and  the  circumstances  giving  rise  to  the  efts** 
bility.  A  supplemental  affidavit  of  defense  filed  in  a  scire  facias  issued  upon 
a  mechanic's  lien  set  forth,  u  and  on  trial  it  is  proposed  to  show  that  the 
whole  bill  is  in  excess  of  price  agreed  upon,  ana  is  extortionate,  and  labor 
and  material  charged  for  which  was  not  furnished."  Held  to  be  too  vague. 
Oriel  v.  Buckins,  Penn.  477. 

AGENCY. 

See  Contract,  216. 

AMENDMENT. 

After  default.]    An  amendment  to  a  declaration  after  default  is  discretionary. 

Bonden  v.  LeBourne,  Me.,  621. 

ANIMAL& 
Bitten  by  dog  —  evidence.]    In  an  action  against  the  owner  of  a  dog  by  which 

Eiaintiff  was  bitten  it  is  not  error  (1)  to  exclude  a  question  to  a  physician  "  if 
e  thought  there  would  be  any  difficulty  in  the  hands  of  a  good  physician  in 
having  "  the  plaintiff  "  walk  in  a  reasonable  time  ; "  (2)  to  admit  testimony 
that  the  same  dog  had  previously  attacked  and  bitten  another  girl ;  (3)  to 
admit  the  testimony  of  a  physician  in  relation  to  another  case  observed  by 
him;  (4)  to  exclude  a  hypothetical  question  on  cross-examination  of  a  wit- 
ness at  a  time  when  the  facts  supposed  had  not  appeared  in  evidence ;  (5)  to 
refuse  to  instruct  the  jury  *  *  that  the  plaintiff  cannot  recover  damages  except 
those  caused  by  the  bite  of  the  dog,  because  nothing  else  is  declared  on.11 
Fitzgerald  v.  Dobson,  Me.,  34. 

See  Negligence,  747. 

APPEAL. 

1.  Cases  tried  by  court  without  jury.]    When  the  court  hears  a  case  as  a 

jury  its  conclusion  is  not  subject  to  appeal,  and  the  court  may  and  should  be 
asked  to  decide  any  legal  proposition  which  either  party  may  think  essential 
to  his  case,  and  if  he  appeals  should  make  the  court's  ruling  the  basis  of  an 
exception.     McCullough  v.  Biedler,  Md.,  261. 

2.  Correcting  return.]    A  motion  to  correct  a  return  by  adding  certain  docu- 

ments thereto  should  be  made  in  the  court  below.  States  v.  Cromwell,  N.  Y., 
600. 

3.  N.  J.  Act,  March  11,  1881.]    Under  the  "act  for  the  better  protection  of 

manufacturers  and  bottlers  of  and  dealers  in  mineral  waters,  beer,  ale,  porter 
and  other  beverages,11  approved  March  11, 1881,  an  appeal  lies  to  the  quarter 
sessions,  notwithstanding  the  supplement  to  the  small  cause  act,  approved 
March  17,  1882.  In  proceedings  under  said  act  no  state  of  demand  is  re- 
quired or  proper;  the  issue  to  oe  tried  is  as  to  the  truth  of  the  sworn  corn- 
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plaint.  The  complaint  is  defective  if  it  charges  in  the  alternative  the  com- 
mission of  one  or  another  of  several  offenses.  Brandt  v.  Frohelich,  N.  J.,  614. 

4.  Amount  in  controversy.]     Where  defendant  appeals  from  an  affirmance  of 

a  judgment  for  plaintiff  the  amount  of  the  judgment  determines  the  question 
of  jurisdiction  of  this  court.  Where  plaintiff  appeals  in  a  like  case  the  sum 
for  which  the  complaint  demands  judgment  controls.  GraviUe  v.  New  York 
Cent.  R  Co.,  N.  Y.,  697. 

5.  Charge  of  court  —  particular  instructions.]    Particular  instructions  on 

a  given  point  not  being  asked  for,  the  supreme  court  will  review  upon  the 
general  effect  of  the  charge  and  not  upon  sentences  or  paragraphs  selected 
from  it;  if  as  a  whole  the  charge  was  calculated  to  mislead,  there  is  error  in 
the  record ;  if  not,  there  is  none.  Lehigh  VaUey  It.  Co.  v.  Brandtmaier,  Penn., 
672. 

6.  City  court  of  New  York —  dismissal.]    A  judgment  of  the  general  term 

of  the  city  court  of  the  city  of  New  York  was  affirmed  by  the  common  pleas 
after  the  passage  of  chapter  418,  Laws  1886,  and  an  appeal  therefrom  was 
taken  without  obtaining  leave  of  the  common  pleas,  as  required  by  Code  Civ. 
Pro.,  §  190.  Held,  that  for  want  of  such  an  order,  the  appeal  should  be  dis- 
missed.    Jones  v.  Jones,  N.  Y,,  598. 

7.  Condemnation  proceedings  —  inadequacy  of  damages.]    An  appeal 

from  an  award  of  damages  for  land  taken,  because  of  inadequacy,  is  not  a 
waiver  of  objections,  based  upon  the  illegality  of  the  condemnation,  when 
the  appeal  must  be  taken  within  a  short  fixed  time,  or  be  lost.  French  v. 
Inhab.  of  East  Orange,  N.  J.,  606. 

8.  Dismissal — judgment  of  affirmance  not  entered.]    Plaintiff  had  a  ver- 

dict at  circuit,  an  order  was  entered  denying  a  motion  for  a  new  trial  on  the 
minutes,  and  judgment  entered  on  the  verdict.  The  general  term  affirmed 
both  the  judgment  and  order.  Then,  before  the  entry  of  judgment  of  affirm- 
ance, defendants'  attorney  served  a  notice  of  appeal  to  the  court  of  appeals 
from  the  judgment  entered  at  the  circuit,  and  from  the  order  of  the  general 
term  affirming  the  judgment,  and  from  the  order  denying  the  motion  for  a 
new  trial.  Held,  that  the  appeal  was  unauthorized,  and  a  dismissal  thereof 
properly  granted.     Derleth  v.  DeOraff,  N.  Y.,  601. 

9.  Hearing  —  same  papers  as  at  general  term.]    The  jurisdiction  of  this 

court  is  confined  to  a  review  of  determinations  actually  made  by  the  supreme 
court,  and  this  review  must  be  had  upon  the  same  papers  which  were  before 
the  general  term.  We  cannot  rehear  the  matter  upon  a  different  state  of 
facts  from  those  upon  which  the  general  term  acted,  for  that  would  be  an 
exercise  of  original  jurisdiction  on  the  new  state  of  facts  presented,  and  not 
a  review  of  the  actual  determination  of  the  court  below.  Matter  of  New  York 
Cable  By.  Co.,  N.  Y.,  700. 

10.  Justices'  judgment — notice  —  dismissal.]  The  party  in  whose  favor  a 
judgment  has  been  rendered  by  a  magistrate  is  entitled  to  notice  of  the  time 
when  the  magistrate  is  to  act  upon  the  recognizance  given  on  appeal.     The 

•trial  justice  extended  the  time  for  the  plaintiffs  to  perfect  their  appeal  until 
such  time  as  he  should  notify  them  to  appear  before  him.  Subsequently, 
upon  notice  from  the  magistrate,  they  appeared  before  him  and  recognized 
with  surety.  No  notice  was  given  to  the  defendants,  and  they  did  not 
appear.  Held,  that  the  appeal  should  be  dismissed.  Parker  v.  Snow,  Mass., 
578. 

11.  Order  of  surrogate  that  administrator  has  assets.]  An  order  made 
by  a  surrogate,  which  adjudges  against  denial  that  there  are  assets,  and 
directs  an  administrator  to  render  an  account  of  the  proceeds  arising  from  a 
sale  by  him  of  real  estate,  affects  a  substantial  right  and  is  appealable  to  the 
general  term.     Gilbert  v.  Thayer,  N.  Y.,  436. 

12.  Part  good  —  motion  to  dismiss.]  An  order  of  the  general  term  embraced 
both  an  affirmance  of  a  judgment  rendered  at  special  term  and  a  denial  of  a 
motion  for  a  new  trial.  Defendant  appealed  from  the  whole  of  said  order. 
Held,  an  appeal  was  well  taken  so  far  as  related  to  the  order  denying  a  new 
trial,  and  a  motion  to  dismiss  the  whole  appeal  should  be  denied.  Kebey  v. 
Sargent,  N.  Y.,  602. 
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13.  Costs*]  If  on  a  motion  to  dismiss  plaintiff  asks  too  much,  he  should  pay 
costs.     Id, 

14.  Pleadings— assignments  of  error  part  of.]  The  assignments  of  error 
are  an  essential  part  of  the  pleadings  in  the  supreme  court,  and  as  such  should 
be  so  complete  in  themselves  as  not  to  require  reference  to  other  parts  of  the 
record.     Landis  v.  Evans,  Penn.,  626. 

16.  "Person  aggrieved "—  Pub.  Stats.,  chap.  156,  §  6.]  Although  an 
administrator  de  bonis  non,  who  has  assented  to  the  final  account  of  an  execu- 
trix, cannot  appeal  from  the  decree  allowing  the  account,  yet  one  entitled 
to  share  in  the  reversion  of  a  fund  is  a  "  person  aggrieved"  within  Public 
Statutes,  chapter  156,  section  6,  and  may  appeal.  Pierce  v.  Gould,  Mass., 
249. 

16.  Threatening  order.]  The  court  made  an  order  commanding  defendants 
or  some  of  them  to  bring  the  money  due  on  the  mortgage  into  court  on  or 
before  a  given  day  u  otherwise  a  decree  will  be  passed'  for  a  sale  of  the 
mortgaged  premises.  Held,  that  such  an  order  was  not  appealable.  Burroughs 
v.  Gaither,  Md.,  110. 

See  Constitutional  Law,  594 ;  Pbobatb  Coukt,  726. 

APPURTENANT. 
Wharf.]     A  deed  of  all  the  rights,  privileges,  appurtenances  and  advantages 
belonging  to  the  premises  conveyed,  will  include  a  wharf  erected  thereon. 
Earner  v.  Pleasants,  Md.,  895. 

ARBITRATION  AND  AWARD. 
Mistake.]  An  award  may  be  impeached  for  mistake  of  fact  of  the  arbitrator, 
not  appearing  on  the  face  of  the  award,  but  proved  by  extrinsic  evidence. 
Proof  that  the  arbitrator,  by  mistake,  charged  to  one  of  the  parties  an  item 
not  due  from  him  but  from  the  company  of  which  he  was  a  member,  vitiates 
the  award    Barrows  v.  Sweet,  Mass.,  170. 

See  Evidence,  762. 

ARREST. 
Bight  of  private  individual  to,  without  warrant.]    Morley  v.   Chase, 
Mass.,  548. 

ASSESSMENT. 
See  Foreclosure,  488. 

ASSIGNMENT. 
1.  Equitable  lien  —  purchaser  for  value.]  A.  had  a  disputed  claim  for  a 
large  amount  against  one  Z.,  and  he  entered  into  a  written  agreement  with 
the  plaintiff,  an  attorney  at  law,  whereby,  in  consideration  of  his  prosecuting 
the  claim,  he  was  to  have  one- third  of  the  amount  of  money,  securities  or 
property  obtained  from  Z.,  whether  with  or  without  settlement.  The  agree- 
ment also  provided  that  A.  was  to  retain  the  right  to  decide  upon  the  terms 
and  mode  of  settlement,  whether  before  or  after  suit.  Thereafter  the  plain- 
tiff commenced  an  action,  through  other  attorneys,  against  Z.,  and  while 
the  action  was  pending,  A.  assigned  the  claim  to  one  S.,  whom  he  was 
owing.  Shortly  thereafter,  without  the  knowledge  or  consent  of  the  plain- 
tiff, A.,  Z.  and  S.  made  a  settlement  in  which  Z.  delivered  to  S.  certain 
bonds  and  received  from  A.  a  release  of  the  claim  involved  in  the  action,  and 
8.  released  A.  from  the  claim  which  he  had  against  him,  and  also  returned 
to  him  certain  collaterals  which  he  held  to  the  debt,  but  which,  as  it 
appeared,  were  of  little  or  no  value.  At  the  time  of  this  settlement  8.  had 
no  knowledge  that  the  plaintiff  had  any  claim  upon  the  debt  due  A.  from 
Z.  Thereafter  plaintiff  commenced  this  action  against  S.  to  recover  one- 
third  of  the  bonds,  or  their  value,  received  by  him  from  Z.  Held,  (1)  that 
the  agreement  between  A.  and  the  plaintiff  constituted  an  equitable  assign- 
ment to  the  plaintiff  of  one-third  of  the  amount  received  on  the  Z.  claim  ; 
(2)  that  8.  was  not  a  purchaser  for  value  of  the  securities  in  a  sense  which 
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entitled  him  to  hold  them  freed  from  the  plaintiffs  lien,  and  that  the  plain- 
tiff could  recover.  Fairbanlcs  v.  Sargent,  N.  Y.,  207. 
2.  Money  due  on  contract.]  An  assignment  of  <(  all  sums  of  money  due  and 
for  all  sums  of  money  and  demand  which  at  any  time  between  the  date 
hereof  and  the  said  first  day  of  May,  A.  D.,  1884,  next,  may  and  shall  become 
due  to  me,  for  services  as  sub-contractor,  meaning  especially  to  transfer  all 
sums  of  money  falling  due  to  me  by  said  A.  for  work  done  by  me  for  them 
in  the  town  of  W.v  Held  only  an  assignment  of  sums  earned  prior  to  May 
first.     Segee  v.  Matthews,  Mass.,  365. 

See  Action,  546. 
ASSIGNMENT  FOR  CREDITORS. 

1.  Neglect  of  assignee  to  collect  assets — remedy  of  creditor.]    A  cred- 

itor of  an  assignor,  who  seeks  to  hold  the  assignor's  trustee  responsible  for 
neglecting  to  collect  and  pay  over  the  assets  of  the  insolvent,  must  proceed 
by  a  bill  in  equity  brought  in  behalf  of  all  the  creditors.  The  trustee  is  not 
bound  to  defend  separate  actions  at  law  brought  by  different  creditors  to 
compel  him  to  show  that  he  had  honestly  administered  the  trust.  Hinds  v. 
CotUe}  Mass.,  172. 

2.  Promise  to  prefer  —  fraud.]    A  promise  by  a  debtor  to  make  a  preferential 

assignment  in  favor  of  a  particular  creditor  in  case  it  became  necessary  to 
protect  him  is  not  in  law  a  fraud  upon  the  other  creditors,  nor  is  it  conclusive 
evidence  of  fraud  so  far  as  to  avoid  an  assignment  made  in  pursuance  thereof. 
National  Bank  of  New  York  v.  Witmore,  N.  Y.,  678. 

3.  Setting  aside  fraudulent  conveyances.]  An  assignee,  under  the  statute 

regulating  assignments  for  the  benefit  of  creditors,  may,  by  virtue  of  the  power 
conferred  upon  him  by  the  assignment,  avoid  alienations  made  by  his  assignor 
in  fraud  of  his  creditors,  if  the  property  so  alienated  is  required  for  the  pay- 
ment of  debts  exhibited  to  the  assignee.     Smith  v.  Wood,  N.  J.,  178. 

ASSAULT. 
What  is.]    Following  an  angry  controversy,   a  threatening  movement  in  close 
proximity  accompanied  by  violent  language  in  the  nature  of  a  threat  and  by 
a  much  larger  and  more  powerful  man,  causing  one  to  fear  injury,  constitutes 
an  assault.     Bishop  v.  Jlainey,  Vt.,  760. 

ASSESSMENT. 

1.  Complaint  based  on  fraud— dismissal.]  Plaintiff's  complaint  was  based  on 

the  fraud  of  the  board  of  assessors,  and  the  damages  claimed  were  those  suf- 
fered from  the  illegal  and  fraudulent  acts  of  said  board  in  making  an  award 
and  assessment.  Held,  that  there  being  no  liability  on  the  part  of  defendant, 
the  complaint  contained  no  cause  of  action,  and  was  properly  dismissed. 
Heiser  v.  Mayor,  N.  Y.,  98. 

2.  Assailing  award  —  remedy  at  law.  I    In  an  action  brought  to  set  aside  an 

award  and  assessment  on  the  ground  of  fraud  by  the  board  of  assessors  in 
making  it,  it  did  not  appear  but  that  plaintiff  had  an  adequate  remedy  at  law ; 
the  allegations  of  fraud  were  indefinite  and  vague ;  the  only  fraud  suggested 
being  such  as  constituted  an  irregularity  merely,  which  might  have  been 
corrected  on  review.  Held,  that  plaintiff's  failure  to  prosecute  his  remedy  to 
a  successful  termination  furnished  no  ground  for  an  independent  action  to 
assail  the  award.    Id. 

ASSUMPSIT. 
Tenants  in  common  —  disseizin.]  A  tenant  in  common  may  maintaim 
assumpsit  at  common  law  against  a  co-tenant  who  has  received  more  than  his 
share  of  the  rents  and  profits.  Such  an  action  is  not  defeated  by  disputing 
the  plaintiff's  title,  providing  the  plaintiff  was  an  owner  and  not  disseized  at 
the  time  the  income  was  earned.  Disseizin  by  a  tenant  in  common  of  his 
co-tenant  is  not  shown  by  a  tax  title  and  mere  possession ;  nor,  in  case  of 
large  tracts  of  wild  lands,  by  such  acts  of  ownership  as  tracing  and  running 
lines,  keeping  off  trespassers,  permitting  wild  grass  and  timber  to  be  cut  on 
small  portions  of  it,  paying  taxes,  etc.    Hudson  v.  Coe,  Me.,  881. 
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ATTACHMENT. 

1.  Receipt  — seizure  on  execution— trespass.]     An  officer  who  does  not 

hold  the  receipt  cannot  legally  demand  the  property  attached,  from  the 
receiptor  therefor,  so  as  to  subject  the  property  to  the  lien  imposed  by  the 
original  attachment.  An  officer  is  liable  in  trespass  for  taking  on  execution 
property  not  liable  to  seizure,  though  it  be  the  same  which  was  attached  on 
the  original  writ  and  for  which  receipts  were  taken,  when  he  did  not  hold 
the  receipt  at  the  time  of  taking  the  property.     Davis  v.  Moloney,  Me.,  891. 

2.  Service.]    To  effect  a  good  service  of  a  writ  of  attachment  under  the  act  of 

March  17,  1869,  it  is  not  necessary  for  the  officer  to  take  manual  possession  of 
the  property,  attached  at  the  time  of  the  service.  Dreisbaeh  v.  Mechanic*? 
Nat  Bk.  Phila.,  Penn.,  16. 

3.  Lien  —  when  commences.]    The  lien  of  an  attachment  issued  under  said 

act  commences  from  the  time  the  writ  is  issued  and  comes  to  the  hands  of 
the  proper  officials  for  service.     Id. 

4. ]    An  attachment  under  said  act  issued  April  16, 1883,  against  a  bank,  and 

was  served  on  the  bank  officers  the  next  day.  On  April  26,  1888,  the  bank 
made  an  assignment  for  the  benefit  of  creditors.  On  June  5, 1883,  the  attach- 
ment was  served  on  the  garnishee.  Six  days  later  the  writ  of  attachment  was 
returned.     Held,  that  the  garnishee  was  bound  by  it.     Id. 

5. of  consignee.]    The  lien  of  a  consignee  of  goods  is  not  an  attachable 

interest,  and  he  may  waive  it  in  favor  of  the  general  owner.  Clark  v.  Dean, 
Mass.,  95. 

6.  Assignment  for  creditors  —  fraudulent  intent.]  The  affidavits  upon 
which  an  attachment  was  issued,  upon  the  ground  that  the  defendants 
were  about  to  make  a  fraudulent  assignment,  set  forth  that  a  few  days 
before  the  defendants  reported  that  they  were  entirely  solvent  and  could 
pay  all  their  debts  in  full,  and  they  made  a  statement  of  their  affairs  show- 
ing a  large  surplus  of  assets  over  their  liabilities;  that  soon  after  these 
representations  they  claimed  that  they  could  not  pay  their  debts  in  fall 
and  that  they  were  insolvent,  and  proposed  to  their  creditors  a  com- 
promise of  fifty  cents  on  the  dollar,  payable  in  nine,  twelve  and  fifteen 
months  without  security ;  that  they  had  been  engaged  in  a  pros- 
perous business  yielding  them  large  profits,  and  they  gave  no  satisfactory  or 
intelligible  explanation  of  their  sudden  alleged  insolvency.  That  they 
threatened  that  unless  their  offer  of  compromise  was  accepted,  they  would 
make  an  assignment  preferring  a  foreign  creditor,  and  that  then  the  rest  of 
their  creditors  would  get  little  or  nothing.  Held,  that  the  proof  of  the  fraud- 
ulent intent  was  sufficient  to  give  the  court  jurisdiction  to  award  an  attach- 
ment.    National  Bank  of  New  York  v.  WhUmore,  N.  Y.,  678. 

ATTORNEY  AND  CLIENT. 
Oath.]    An  attorney  may  administer  an  oath  as  a  justice  of  the  peace  to  his 
client  when  the  oath  is  voluntary,  and  the  act  substantial,  ministerial,  and  not 
judicial     McDonald  v.  Willis,  Mass.,  746. 

See  Salb,  288. 
AUDITOR'S  REPORT. 
Jury  not  bound  by.]    When  an  auditor  reports  subordinate  facts  and  evidence, 
the  report  must  be  submitted  to  the  jury,  who  may  render  a  verdict  differing 
from  the  result  arrived  at  by  the  auditor.     Peaslee  v.  Boss,  Mass.,  391. 

BAILMENT. 
Voidable  on  surrender  of  goods.]    A  contract  of  bailment,  made  by  the 
agent  of  an  undisclosed  minor  principal,  is  voidable  only  on  surrender  of  the 

foods  to  the  bailor,  and  the  bailee  is  liable  for  a  refusal  to  deliver.    &{Jf  v. 
reith,  Mass.,  872. 

BANKS  AND  BANKING. 
Discounting  note  of  insolvent.]    A.,  who  was  insolvent,  presented  his  note 
at  a  bank  and  procured  a  discount  of  it,  the  bank  placing  the  proceeds  to  the 
credit  of  A. ;  the  following  day  he  made  an  assignment  for  the  benefit  of 
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creditors;  the  bank  learning  of  the  assignment  at  once  withdrew  the  credit 
and  tendered  back  the  note,  which  was  not  accepted.  Held,  in  an  action  by 
the  assignee  of  A.  against  the  bank  to  recover,  that  as  the  money  had  not  yet 
been  paid  out  to  A.,  or  upon  his  order,  nor  had  the  rights  of  third  parties 
intervened,  the  bank  was  not  liable.  Lancaster  Co.  Nat.  Bk.  v.  Hwoer,  Penn., 
491. 

See  Statute  of  Limitations,  25. 

BASTARDY. 

1.  Complaint— certificate— oath.]    The  fact  that  the  certificate  was  made 

by  the  clerk,  and  that  it  recites  that  the  complaint  was  sworn  to  "before  said 
court,"  raises  a  presumption  that  it  was  done  in  court  Tracey  v.  Noyes. 
Mass.,  744. 

2.  Intercourse  —  position  and  negative  testimony.]  It  is  not  error  for  the 

presiding  justice,  after  explaining  to  the  jury  the  difference  between  positive 
and  negative  testimony,  on  the  trial  of  a  bastardy  suit,  to  say:  *'  Now  the 
statements  of  the  Wymans  are  not  positive  testimony  —  they  state  that  they 
did  not  know  of  any  intercourse  between  the  complainant  and  the  defendant, 
still  it  might  have  occurred.  Whether  it  did  or  not,  is  a  question  for  you, 
gentlemen.*'    Knight  v.  Thomas,  Me.,  41. 

BILL  OP  LADING. 
See  Gabrtbr,  271. 
BILL  OF  SALE. 

"  Stock  now  on  hand."]  Plaintiffs  sold  to  defendants  a  quantity  of  goods  by 
the  following  contract  in  writing  signed  by  them:  "Sola  to  Cassidv  &  Adler 
the  entire  manufactured  stock,  m  good  condition,  consisting  of  pipes,  etc., 
now*  on  hand,  etc."  Upon  the  trial  the  court,  against  defendant's  objection, 
left  it  to  the  jury  to  determine  what  the  parties  meant  by  the  use  of  the  term, 
44  stock  now  on  hand,"  as  used  in  the  bill  of  sale;  whether  it  meant  all  of  the 
goods  which  were  present  at  the  time  of  the  sale,  or  only  such  as  the  plaintiffs 
still  owned.  Held  error;  that  the  construction  of  the  bill  of  sale  was  for  the 
court ;  that  there  was  no  ambiguity  in  its  language,  and  that  it  should  be 
construed  as  covering  the  entire  stock  on  hand  at  the  time  of  the  sale.  Brady 
v.  Cassidy,  N.  Y.,  420. 

BOSTON. 

Public  park.]  It  is  for  the  city  council  of  Boston  to  determine  how  fast  to  pro- 
ceed with  the  construction  of  the  public  park  authorized  by  statute  of  1875, 
chapter  185,  and  a  writ  of  mandamus  will  not  issue  to  compel  appropriations 
therefor.  Statute  of  1886,  chapter  304,  imposes  upon  the  city  council  no  new 
liability  which  can  be  enforced  by  a  writ  of  mandamus.  Boston  Water-Power 
Co.  v.  Mayor,  etc.,  Boston,  Mass.,  825. 

BOUNDARY. 

1.  Monuments.]    When  monuments  are  called  for  in  the  description  inconsist- 

ent with  the  calls  for  courses  and  distances,  the  monuments  will  control. 
Curtis  v.  Aronson,  N.  J.,  825. 

2.  Survey — evidence  aliunde  —  maps.]  Where  there  is  a  doubt  as  to  the  true 

location  of  the  survey,  or  a  question  as  to  the  application  of  the  grant  to  the 
premises  in  question,  evidence  aliunde  is  admissible  to  locate  the  line,  and  it  - 
then  becomes  a  question  of  fact  for  the  jury  to  determine.    The  surveyor's 
map  and  return  are  competent  evidence  and  may  be  referred  to  to  shed  light  on 
the  true  location  of  a  disputed  boundary.    Id. 

3.  Declarations  as  to.]    The  declarations  of  deceased  persons,  who  had  no  in- 

terest in  the  premises  in  question  respecting  a  private  boundary  line,  are  not 
admissible  in  evidence.     Id. 

CARRIER. 
1.  Cattle  —  mode  of  transportation  —  usage.]    In  an  action  to  recover  for 
injuries  to  cattle  in  transportation  by  reason  of  improper  cars,  the  fact  that 
the  mode  of  transportation  adopted  in  the  particular  case  was  the  usual  mode 
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is  no  defense.  If  it  was  an  unsafe  method  of  transportation  the  fact  that  it 
was  usual  does  not  exonerate  defendant  from  its  contract  to  carry  safely. 
Usage  has  no  tendency  to  show  that  an  adopted  method  of  transportation  is 
safe.    Leonard  v.  Fitchburg  R.  Co.,  Mass.,  486. 

2.  Exception.]    Where  no  exception  is  taken  to  an  instruction  on  the  Question 

of  damages,  and  there  is  no  report  on  the  subject,  it  will  be  assumed  that  it 
was  clear,  correct  and  adapted  to  the  case.    Id. 

3.  Value.]     A.  witness  was  asked  as  to  the  value  of  a  cow  which  was  found 

dead  among  plaintiff's  herd  on  its  arrival  at  Waltham,  "  having  regard  to  its 
market  value  at  the  time  in  the  nearest  place  to  Waltham,  that  he  knew  of,  « 
where  there  was  a  market  for  it,  and  the  cost  of  getting  it  there  and  the  risk, 
and  was  further  asked  "on  the  same  basis,"  as  to  the  injury  to  the  herd,  if 
it  had,  at  its  arrival,  been  put  up  for  sale,  and  answered  that  "  a  hundred 
dollars  a  head  would  not  have  covered "  it.  This  question  and  answer 
were  excepted  to,  and  the  plaintiffs  subsequently  asked  of  the  witness 
what  was  his  estimate  of  the  injury  the  cattle  sustained  at  the  time,  if 
such  judicious  and  proper  care  was  taken  as  a  prudent  man  would  take,  to 

Eut  them  in  proper  condition  for  sale,  to  make  them  fit  for  market,  and  what 
is  own  estimate  would  be  of  the  actual  damage  from  the  experience  of  that 
night,  assuming  that  he  could  have  an  opportunity  to  cure  it  by  the  usual 
judicious  and  prudent  course.  To  this  he  stated  that  the  damage  would  be 
$20  to  $30  per  head.  Held,  that  even  if  Waltham  was  not  the  proper  market 
for  such  animals,  they  must  have  had  a  value  there,  for  the  purpose  of  trans- 
portation to  the  place  where  they  were  generally  bought  and  sold,  and  that 
the  exception  could  not  be  sustained.    la. 

4.  Delivery— bill  of  lading  assigned.]    A  common  carrier  that  delivers 

goods  to  the  consignee  with  knowledge  that  the  bill  of  lading  had  been 
assigned  to  a  third  party  is  liable  to  the  assignee  for  the  market  value"  of  the 
goods  less  the  freight  charges.  Mass.  Loan  and  Trust  Co.  v.  FUchburgh  R. 
Co.,  Mass.,  530. 

5.  Damages*]    The  fact  that  by  the  terms  of  the  contract  between  the  consignee 

and  the  assignee  of  the  bill  of  lading,  the  consignee  was  to  pay  the  freight 
charges,  does  not  change  the  rule  of  damages.     Id. 

6.  Bought  ticket  but  entered  wrong  oar  —  duty  of  company.]  One  pur- 

chasing a  railway  ticket  is  in  a  proper  sense  bound  to  ascertain  and  know 
the  regulations  of  the  company  and  is  bound  by  the  terms  of  the  contract. 
If  his  contract  gives  him  no  right  to  ride  on  a  certain  train,  he  can  be  law- 
fully ejected  for  endeavoring  so  to  do.  If  one  in  good  faith  purchases  a  rail- 
way ticket  and  enters  a  conveyance  of  the  proper  company,  which  conveyance 
is  not  going  in  the  direction  the  passenger  wants  to  go,  or  is  one  which  by 
the  contract  the  passenger  has  no  right  to  take,  the  company's  duty  is  to 
inform  the  passenger  and  put  him  off  at  a  proper  place.  One  holding  a  rail- 
way ticket,  and  .who  finds  an  open  way  to  an  open  car  going  to  his  destination, 
and  who  takes  a  place  in  such  car  without  knowledge  that  his  ticket  is  not 
good  thereon,  is  not  to  be  treated  as  a  wrong-doer  and  trespasser.  Lake 
Shore,  etc.,  R.  Co.  v.  Rozenweig,  Penn.,  325. 

7.  Injury  on  leaving  station  —  evidence.]    In  an  action  to  recover  against  a 

railroad  company  for  personal  injuries  received  at  a  station,  defendants' 
witnesses  testified  that  a  certain  gas  burner  in  the  rear  of  the  station  was 
lighted  at  the  time  of  the  accident,  but,  upon  cross-examination,  they  testi- 
fied that  they  had  no  memory  of  that  particular  night,  except  that  it  was 
the  uniform  practice  or  custom  to  light  it  every  night.  Held,  that  plaintiff 
might  be  permitted  to  show  that  there  was  no  such  practice.  Wentworth  v. 
Eastern  Railroad  Co.,  Mass.,  864. 

8.  Bill  of  lading  —  freight.]    A  bill  of  lading  did  not  determine  the  amount 

of  freight  to  be  paid,  and  after  the  arrival  of  the  vessel  at  the  place  of 
delivery  and  the  unloading  of  a  portion  of  the  merchandise,  the  captain  was 
directed  by  the  ship-owner  to  carry  the  cargo  to  a  point  four  miles  distant 
from  the  place  agreed  upon  in  the  bill  of  lading  —  a  custom  in  the  port  of 
Baltimore.  In  action  of  replevin  by  the  owner  of  the  goods  it  was  proved 
requiring  a  cargo  of  wood  to  be  unloaded  on  the  wharf  of  the  owner  of  such 
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cargo  in  suitable  form  for  measurement  and  inspection  before  freight  could 
be  demanded.  Held,  that  the  ship-owner,  not  having  complied  with  his  con- 
tract, had  no  such  special  property  in  the  wood  as  would  defeat  the  action, 
and  that  the  plaintiff  was  entitled  to  recover.  McCuUochv.  Hellwig,  Md., 
271. 

9.  Befusal  to  pay  fare—  arrest.]    Plaintiff,  a  passenger  on  a  railroad,  sup- 

posing a  ticket  which  he  held  was  good,  refused  to  pay  fare,  and  the  con- 
ductor, instead  of  arresting  him  at  once,  caused  his  arrest  at  the  next  station 
and  entered  a  complaint  against  plaintiff  for  evading  the  payment  of  fare  by 
leaving  the  cars  without  paying  his  fare.  Plaintiff  was  acquitted.  In  an 
action  for  malicious  prosecution  and  false  imprisonment,  held,  that  the  arrest 
was  unlawful,  and  defendant  liable  for  the  false  imprisonment.  There  being 
evidence  that  the  complaint  was  made  without  probable  cause,  defendant 
was  liable  for  the  malicious  prosecution.  Krulevitz  v.  Eastern  Railroad  Co., 
Mass.,  369. 

10.  SleepingrOar  company  —  loss  of  money.]  It  is  the  duty  of  a  sleeping- 
car  company  to  use  reasonable  care  to  guard  its  passengers  from  theft,  and  if 
through  want  of  such  care  the  personal  effects  of  a  passenger,  such  as  he 
might  reasonably  carry  with  him,  are  stolen,  the  company  is  liable,  and  a 
notice  posted  in  the  wash-room  by  which  the  company  seeks  to  avoid  lia- 
bility, if  not  known  to  the  plaintiff,  cannot  avail  defendant  It  appearing 
that  two  larcenies  had  been  committed,  and  that  the  porter  was  found  asleep 
when  he  ought  to  have  been  on  duty,  held  sufficient  to  submit  the  case  to  the 
jury.     Lewis  v.  New  York  Sleeping  Car  Co.,  Mass.,  379. 

CERTIORARI. 
Street  openings  —  owners  may  stop.]  The  title  of  the  act  of  March  26—  P. 
L.  1886,  p.  183 — sufficiently  expresses  its  object.  Said  act  applies  to  town- 
ships wherein  the  power  of  opening  streets  belongs  to  the  township  com- 
mittee. It  also  confers  the  power  of  stopping  the  opening  of  a  proposed 
street,  upon  the  owners  of  a  majority  of  the  frontage  on  the  contemplated 
improvement  of  land  legally  subject  to  assessment  therefor.  Frrrwh  v.  Inhab. 
of  East  Orange,  N.  J.,  606. 

CHATTEL  MORTGAGE. 
1.  Goods  purchased  after— second  mortgage — priority.]  A  mortgagor 
covenanted  that  he  would  not  trade  or  exchange  any  of  the  mortgaged  chat- 
tels without  the  written  consent  of  the  mortgagee ;  but,  if  he  did,  the  chat- 
tels so  obtained  should  be  held  and  taken  in  the  place  of  those  disposed  of; 
after  selling  those  originally  included  in  the  mortgage,  without  consent,  he 
purchased  others  and  gave  a  mortgage  thereon  to  a  third  party.  Held,  that 
the  chattels  so  purchased  were  covered  by  the  first  mortgage.    Hulsizer  v. 


Opdyhe,  N.  J.,  868. 
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2.  Schedule  as  part.]    A  chattel  mortgage  and  accompanying  schedule  when 

referred  to  in  either,  and  it  appearing  that  they  are  part  and  parcel  of  the 
same  contract,  are  to  be  construed  together.    Page  v.  Kendig,  N.  J.,  863. 

3.  After-acquired  property.]    The  language  of  description  in  a  chattel  mort- 

gage was  as  follows:  "  All  the  goods  and  chattels  mentioned  in  the  schedule 
hereunto  annexed,  and  now  in  our  possession  .  .  ."  The  schedule  was 
"  all  the  stock  of  merchandise  .  .  .  and  also  including  all  that  may  at 
any  time  during  the  continuance  of  this  mortgage  be  purchased  and  obtained 
to  replenish  and  replace  the  same,  or  any  part  thereof."  Held,  that  the 
mortgage  covered  the  after-acquired  property.  After  giving  the  mortgage, 
a  vendor  of  unpaid  goods,  bought  to  replenish  the  stock,  obtained  judgment 
against  the  vendee,  issued  execution,  and  levy  was  made.  Held,  that  the 
rights  of  the  mortgagee  were  superior  to  those  of  said  vendor.     Id. 

CLOUD  UPON  TITLE. 
Invalid  tax  title.]    Where  one  holds  an  invalid  tax  title  to  land  of  another, 
and  the  true  owner  has  no  adequate  legal  remedy,  and  the  facts  are  clearly 
such  that  the  cloud  upon  the  title  ought  to  be  relieved  against,  a  court  of 
equity  has  power  to  grant  the  relief.    Appeal  of  Dull,  Penn.,  857. 
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COMMISSIONERS. 
Award — appeal — laches — interest.]  Upon  an  appeal  to  a  jury  from  the 
determination  of  the  commissioners  assessing  the  expense  of  protecting  the 
banks  of  the  Connecticut  river  the  question  as  to  what  other  parties  have 
been  benefited  by  the  improvement,  and  what  proportion  they  should  pay  is 
not  open  to  the  consideration  of  the  jury.  The  doctrine  of  the  loss  of  a 
party's  rights  by  his  laches  in  enforcing  them  has  no  application  to  such  a 
case,  the  commissioners  acting  for  all  the  parties  interested.  Interest  upon 
the  sums  expended  by  the  county  may  be  included  as  a  part  of  the  expense 
to  be  assessed.  An  assessment  of  the  trustees,  in  their  representative  capac- 
ity, of  what  was  formerly  the  Massachusetts  Central  Railroad  Company  is 
proper,  the  work  being  a  benefit  to  the  company.  Compound  interest  cannot 
be  allowed  upon  the  expenditures  of  the  county  commissioners.  County 
Commissioners  of  Hampshire  county,  Petitioners,  Mass.,  789. 

CONDITIONAL  SALE. 
See  Conversion,  389. 

CONFESSIONS. 
See  Evidence,  1. 

CONFLICT  OF  LAWS. 
Penalties  —  usury.]    Penalties  given  by  the  usury  laws  of  one  State  are  not 
recoverable  in  the  courts  of  another  State,     Blaine  v.  Curtis,  Vt.,  78. 
See  Negligence,  167. 

CONNECTICUT  RIVER. 
See  Commissioners,  789. 

CONSTITUTIONAL  LAW. 

1.  Appeal  — city  court  of  New  York.]    Section  22  of  article  6  of  the  Con- 

stitution, which  provides  that  "the  legislature  may  authorize  the  judgments, 
decrees  and  decisions  of  any  court  of  record  of  original  civil  jurisdiction, 
established  in  a  city,  to  be  removed  for  review  directly  into  the  court  of 
appeals,"  was  not  intended  to  include  the  city  court  —  late  marine  —  of  the 
c&y  of  New  York ;  said  court  was  not  a  court  of  record  in  the  legal  sense  of 
the  term  until  1872;  the  above  provision  was  intended  to  embrace  only  courts 
of  record  which  were  established  in  cities  at  the  time  article  6  was  adopted, 
viz. :  December,  1869.     Huthoff  v.  Dernorest,  N.  Y  ,  594. 

2.  Collateral  inheritance  tax.]    The  statute  of  1885,  chapter  483,  entitled 

"  An  act  to  tax  gifts,  legacies,  and  collateral  inheritances  in  certain  cases,"  is 
constitutional.     Matter  of  McPherson's  Will,  N.  Y.,  576. 

8.  Local  and  special  legislation.]  If  local  results  either  are  or  may  be  pro- 
duced by  a  piece  of  legislation,  it  offends  against  the  provision  of  the  Consti- 
tution, and  is  void.  As  the  act  of  18th  March,  1875  —  P.  L.  15  —  excludes 
from  its  operation  all  cities  of  the  third  class,  and  all  cities  containing  less 
than  ten  thousand  population  previously  incorporated,  which  do  not  accept 
by  an  ordinance  duly  passed  the  provisions  of  the  act,  it  is  obnoxious  to  the 
seventh  section  of  the  third  article  of  the  Constitution,  which  prohibits  the 
general  assembly  from  passing  any  local  or  special  law  regulating  the  affairs 
of  counties,  cities,  townships,  wards,  boroughs,  or  school  districts.  Appeal 
of  Scranton  School  District,  Penn.,  657. 

4. N.  J.  Laws,  1886,  p.  255.]      The  act  entitled  "A  supplement  to  an 

act  entitled  *  An  act  for  the  formation  of  borough  governments,'  approved 
April  5,  1878,"  which  was  approved  April  22,  1886  —  LawB  of  1886, 
p  255  —  is  invalid  as  being  in  contravention  of  the  constitutional 
prohibition  against  local  and  special  laws  regulating  the  internal  affairs  of 
towns,  etc.     Long  Branch  v.  Sloane,  N.  J.,  887. 

5.  Special  legislation  —  appeals.]  The  act  of  May  24,  1878  —  P.  L.  138  - 
relative  to  appeals  in  the  matter  of  assessments,  etc.,  is  special  legislation, 
and  unconstitutional.     City  of  Scranton  v.  SiUeman,  Penn.,  569. 
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6.  Municipal  election  —  evidence.  ]  No  municiparelections  except  those  held 

in  the  city  of  Baltimore,  are  within  the  terms  and  meaning  of  section  5  of 
article  1  of  the  State  Constitution  requiring  a  registered  list  of  voters.  Smith 
v.  Stephan,  Md.,  518. 

7.  Roads  —  one  county,  Laws  1883,  chap.  226.]    A  statute  entitled  "  An 

act  to  make  certain  roads,  constructed  by  commissioners  under  the  authority 
of  the  legislature,  county  roads,  and  to  provide  for  the  payment  of  the 
expenses  of  constructing  by  the  county,  and  for  the  mode  of  maintaining  and 
repairing  the  same  "  —  Pamph.  L.  1883,  p.  225  —  is  unconstitutional  as  apply- 
ing to  only  one  county.     Board  of  Freeholders  v.  Buck,  N.  J.,  56. 

8.  Supervisors  —  lay  out  streets.]    A  statute  which  gives  authority  to  boards 

of  supervisors  to  lay  out  and  construct  streets  and  avenues,  and  to  provide, 
by  limited  or  general  assessments,  for  the  payment  of  damages  awarded  for 
property  taken,  is  not  violative  of  any  constitutional  provision.  Acting  under 
authority  of  such  a  statute,  the  supervisors  of  Kings  county,  by  resolution, 
authorized  the  issue  of  short  term  bonds,  upon  which  to  borrow  money  for 
the  payment  of  awards  for  damages  for  property,  taken  in  the  town  of  New 
Utrecht,  in  Kings  county,  the  town  to  be  reimbursed  by  the  local  assessments. 
The  resolution  further  provided  that  "any  deficiency  required  to  meet 
the  principal  and  interest  on  said  bonds  shall  be  made  a  tax  on  the  real  and 
personal  estate  of  the  town."  Held,  the  acts  of  the  supervisors  were  within  the 
statute  and  valid.     Hubbard  v.  Sadler,  N.  Y.,  495. 

CONTRACT. 

1.  Contemporaneous  parol— inference  for  jury.]    Whether  a  contempo- 

raneous parol  promise  was  the  inducing  cause  of  the  execution  of  a  written 
contract,  especially  when  the  mental  purpose  is  not  expressed,  it  is  in  general 
an  inference  to  be  drawn  from  the  facts,  and  the  work  of  inference  is  for  the 
jury.     Cullman*  v.  Lindsay,  Penn.f  468. 

2.  Acceptance  of  order  —  evidence  to  qualify.]    The  acceptance  of  an 

order,  "to  be  paid  out  of  the  last  payment/9  is  not  an  unconditional  accept- 
ance ;  and  the  words  being  ambiguous,  evidence  of  the  conversation  between 
the  parties  at  the  time  it  was  signed  is  admissible  to  aid  in  its  construction. 
It  being  established  in  such  a  case  that  the  payment  referred  to  was  the  last 
payment  to  become  due  the  maker,  under  a  contract  with  the  acceptor,  and 
that  he  abandoned  his  contract  before  it  was  completed  and  the  last  payment 
never  became  due,  the  acceptor  is  relieved  from  liability  upon  the  order. 
Proctor  v.  Hartigan,  Mass.,  814. 

3.  Action  on  altered.]    An  action  cannot  be  maintained  upon  a  written  con- 

tract which  has  been  materially  altered,  without  the  defendant's  consent,  after 
being  signed  by  him.     Osgood  v.  Stevenson,  Mass.,  545. 

4.  With  corporation  — ratification  — charge  of  court.]     In   an  action 

on  contract  executed  by  the  president  of  a  corporation,  without  authority 
from  the  directors,  it  appeared  that  but  one  director  beside  the  president 
knew  of  the  contract.  A  ratification  by  the  others  was  relied  on.  The  court 
instructed  the  jury  that  "all  directors  of  a  corporation  are  presumed  to  know 
what  they  are  able  to  know,  and  what  they  undertook  to  know  when  they 
accepted  the  responsibility  of  directors,  and  the  jury  have  a  right  to  suppose 
that  they  have  a  knowledge  of  its  concerns,  and  in  the  absence  of  direct  and 
positive  evidence  of  knowledge  of  the  directors,  jurors  have  the  right  to 
assume  that  they  are  doing  what  they  were  appointed  to  do,  and  that  they 
know  what  they  are  appointed  to  know."  Held  erroneous.  Murray  v.  C.  JVL 
Nelson  Lumber  Co.,  Mass.,  862. 
0.  Executory  —  meritorious  consideration.]  An  executory  agreement, 
supported  only  by  a  meritorious,  *as  distinguished  from  a  valuable  or  pecu- 
niary consideration,  cannot  be  enforced  either  at  law  or  in  equity,  and  an 
executory  covenant  falls  within  the  operation  of  the  rule.  A  father,  who 
was  the  owner  of  certain  premises  subject  to  a  mortgage,  conveyed  the  mort- 
gaged lands  to  a  daughter  by  a  full  covenant  deed.  The  daughter  paid  some 
interest  on  the  mortgage,  which  had  accrued  after  her  father's  death,  and 
sought  to  be  reimbursed  for  the  same  from  his  estate.    Held,  that  as  the  land 
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was  the  primary  fund  for  the  satisfaction  of  the  mortgage,  she  was  not 
entitled  to  recover.     Wilbur  v.  Warren,  N.  Y.,  425. 

6.  Principal  and  agent*]    The  defendant  was  loaning  his  credit  and  aid  to 
*    one  Smith  in  the  purchase  of  rags.    The  defendant  and  Smith  examined  the 

plaintiff's  rags,  and  defendant  offered  the  plaintiff  six  and  one-quarter  cents 

Ser  pound  for  the  same.  Plaintiff  demanded  seven  cents  as  his  price, 
hortly  thereafter  Smith,  without  the  defendant's  knowledge,  agreed,  per- 
sonally and  on  his  own  account,  to  pay  the  difference  of  three-quarters  of  a 
cent  per  pound,  the  defendaut  to  pay  six  and  one-quarter  cents  according  to 
his  offer.  The  goods  were  thereupon  delivered!.  When  the  defendant 
learned  that  the  price  to  be  paid  was  seven  cents  per  pound  he  repudiated 
the  agreement.  In  an  action  to  recover  of  the  defendant  the  price  of  the 
goods  at  the  rate  of  six  and  one-quarter  cents  per  pound,  field,  that  the  bar- 
gain made  by  Smith  was  a  different  one  from  that  which  the  defendant  had 
offered  to  make,  and  that  the  action  could  not  be  maintained.  Potion  ▼. 
Toft,  Mass.,  216. 

7.  Berusing  to  convey.]    When  one  agrees  to  deed  real  estate,  and  receives 

pay  therefor,  but  refuses  to  convey  according  to  the  contract,  and  retains 
possession,  he  is  liable  for  the  purchase-money.     Welch  v.  Darling,  Vt.,  76. 

8.  Tender   of  performance.]     The   plaintiffs   purchased    the    defendant's 

mill,  house  and  shop,  under  a  verbal  agreement  by  which  they  were  to  pay 
down  $200,  and  give  their  note  and  mortgage  for  the  balance.  They  paid 
the  $200  and  offered  to  perform  on  their  part,  but  the  defendants  finally 
declined  to  deed  on  the  terms  of  the  contract.  Held,  that  it  was  unnecessary 
to  tender  the  note  and  mortgage.    Id. 

9.  Statute  of  frauds.]      One  of  the  plaintiffs   took  the  key  to  the  house 

and  painted  the  floor,  but  they  had  no  use  of  the  premises,  exercised  no  con- 
trol as  purchasers,  and  had  no  possession  to  the  exclusion  of  the  defendant. 
Held,  that  the  contract  was  within  the  statute.     Id. 

10.  Bescission  —  drunkenness.]  A  contract  made  by  one  so  destitute  of 
reason  as  not  to  know  the  consequences  of  his  act,  though  his  incompetency 
be  produced  by  purely  voluntary  intoxication,  is  voidable.  A.  bid  at  a  sale 
of  real  estate,  and  was  declared  the  purchaser;  later  he  signed  the  condi- 
tions and  paid  down  the  hand-money ;  one  month  later  he  brought  suit  to 
recover  the  hand-money  paid  by  him,  alleging  his  intoxication  at  the  time  of 
signing  and  paying.  Held,  that  if  he  was  at  that  time  so  intoxicated  as  not 
to  know  what  he  was  doing,  if  his  reason  and  understanding  were  suspended, 
he  could  recover.     Bush  v.  Breinig,  Penn.,  778. 

11.  Bestraint  of  trade  —  fixing  uniform  price.]  An  agreement  between 
individuals  who  have  formed  themselves  into  a  corporation  for  the  purpose 
of  manufacturing  and  selling  a  certain  patented  article,  and  by  the  terms  of 
which  a  uniform  price  is  fixed  for  the  sale  of  the  article  by  the  members  of 
the  company,  which  price  could  only  be  changed  by  the  company,  but  which 
puts  no  restraint  upon  the  amount  of  production  or  sale  of  the  article  by  the 
members  of  the  company,  is  not  void  as  being  in  restraint  of  trade  or  against 
public  policy.     Central  Roller  Shade  Go.  v.  Oushman,  Mass.,  560. 

12.  limit  of  locality.]    A  contract  restraining  one  of  the  parties  from  the 

exercise  of  a  trade  within  a  limited  locality,  when  there  is  reasonable  ground 
for  the  restriction,  is  valid.  Where  a  county,  or  city,  or  borough,  is  named 
as  a  limit,  and  an  unreasonable  extent  of  territory  in  addition  is  also  named, 
the  covenant  is  divisible,  and  may  be  valid  as  to  the  particular  place  which 
is  a  reasonable  limit.     Smith  v.  Fell,  Penn.,  778. 

13.  When  time  of  essence— parol  evidence  to  vary  writing — waiver.] 
By  an  agreement  between  the  plaintiffs  and  defendant  O.,  to  which  the  defend- 
ant B.  was  not  a  party,  certain  securities  were  tb  be  placed  in  B.  *s  hands  for 
collection.  If  $5,000  with  interest  should  be  paid  by  the  defendant  O.  to  the 
plaintiffs  on  or  before  a  certain  day,  the  plaintiffs  should  assign  to  C.  all 
their  right  and  interest  in  the  securities,  and  B.  should  hold  the  securities 
for  0.,  and  all  sums  collected  on  them  should  belong  to  him.  If  0.  should 
not  pay  $5,000  to  the  plaintiffs,  on  or  before  the  day  named.  B.  should  apply 
the  sums  collected  on  the  securities  to  the  payment  of  the  amount  due  upon 
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certain  notes  held  by  the  plaintiffs,  upon  which  C.  was  indorser,  and  should 
account  to  C.  for  the  surplus.  The  plaintiffs  also  covenanted  that  if  the 
$5,000  was  paid  to  them  on  or  before  the  day  named,  they  would  not  sue 
C.  upon  the  notes.  Held,  (1)  that  time  was  of  the  essence  of  the  contract; 
(2)  that  parol  evidence  was  not  admissible  to  vary  this  intention  of  the  par- 
ties ;  ana  (8)  that  plaintiffs  bad  a  right  to  wait  until  the  trustee  had  received 
moneys  which  he  could  apply  on  the  notes  before  demanding  payment  of  0. 
Ames  v.  Brooks,  Mass.,  5&4. 
14.  When  to  be  construed  by  court  —  how.]  It  is  for  the  court  and  not 
a  referee  to  construe  a  written  contract  A  contract  written  in  clear  and 
common  language  should  be  construed  according  to  the  ordinary  acceptation 
of  the  words.     Gove  v.  Downer,  Vt.,  65. 

CONTRIBUTION. 
See  Mills,  57. 

CONVERSION. 
Title  —  whether  had  passed.]  A.  delivered  a  printing  press  and  a  quantity 
of  type  to  B.  under  conditional  contracts  of  sale.  The  condition  as  to  the 
sale  of  the  type  was  not  performed.  It  was  in  dispute  whether  the  sale  ever 
became  absolute  as  to  the  printing  press.  While  B.  was  in  possession  under 
the  contracts  of  sale  they  gave  plaintiffs  a  bill  of  sale  of  all  the  property  and 
took  back  a  conditional  contract  of  sale.  It  was  in  dispute  whether  the  sale 
to  plaintiff  was  absolute  in  payment  of  a  debt  due  from  B.  or  as  security 
therefor.  Defendant  removed  the  property  from  the  possession  of  B.  to  the 
place  of  business  of  A.  In  an  action  of  conversion  the  plaintiff  excepted  to 
the  following  charge :  "  If  the  defendant  did  this  at  the  request  of  the  Little- 
fields,  and  the  jury  find  that  the  bill  of  Bale  from  them  to  the  plaintiff  was 
given  merely  for  the  purpose  of  securing  their  indebtedness  to  the  plaintiff, 
this  action  cannot  be  maintained  for  such  removal ;  but  if  the  removal  was 
not  with  the  consent  of  the  Littlefields,  it  is  of  no  importance  whether  the 
bill  of  sale  was  given  to  secure  the  debt  of  the  Littlefields  to  the  plaintiff  or 
in  payment  of  such  debt."  Held,  that  the  instruction  was  correct.  Jones  v. 
GoodwiUie,  Mass.,  889. 

CORPORATION. 

1.  Brokers  treated  stock  as  own  —  liability  of  assignor  of  8 took—  Code 

Va.  I860.]  When  a  firm  of  brokers  purchase  stock  for  a  customer  but  treat 
the  stock  as  their  own  and  so  make  it  appear  upon  the  books  of  the  corpora- 
tion, they  assume  thereby  the  liability  of  stockholders  and  cannot  evade  the 
responsibility  attaching  to  such  relation.  All  persons  becoming  stockholders 
in  a  corporation  are  conclusively  presumed  to  have  contracted  with  reference 
to,  and  assumed  all  the  liability  prescribed  by,  the  law  of  the  domicile  of  the 
corporation.  Under  the  Code  of  Virginia  of  1860,  an  assignment  of  stock 
does  not  operate  to  release  the  assignor  from  his  liability  to  pay  in  full  for 
the  stock,  and  he  still  remains  liable  for  both  past  and  future  assessments, 
though  the  assignee  becomes  liable  also.     McKim  v.  Glenn,  Md.,  901. 

2.  Discrimination  —  telephone  company.]    A  telephone  company  doing  a 

general  business  in  one  of  the  cities  of  this  State  is  amenable  to  the  laws 
which  require  that  those  engaged  in  a  public  service  shall  serve  the  public 
without  discrimination.  A  telephone  company  is  bound  to  receive  dispatches 
from  and  for  all  telegraph  companies  in  the  usual  course  of  business,  and  the 
fact  that  its  contract  with  the  company  controlling  the  patents  require  it?  to 
discriminate  in  favor  of  a  particular  telegraph  company  will  not  justify  it  in 
doing  so.  The  proper  remedy  in  such  a  case  is  mandamus.  Chesapeake,  etc., 
Telephone  Co.  v.  Bolt,  dt  Ohio  Tel.  Co.,  Md.,  717. 
9.  Receiver  —  status  of  foreign  corporation.]  After  the  affairs  of  an 
insolvent  corporation  have  been  placed  in  the  hands  of  a  receiver  appointed 
by  the  court,  nothing  can  be  done  whereby  the  status  of  the  affairs  of  the 
company  can  be  effectually  changed,  or  its  rights  in  any  way  lessened  or  pre- 
judiced, without  the  sanction  of  the  court.  This  rule  applies  without  regard 
to  the  fact  whether  the  party  claims  paramount  to  or  under  the  right  which 
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the  receiver  was  appointed  to  protect.  Accordingly  held,  that  after  a  foreign 
telegraph  company,  doing  business  in  this  State,  had  been  placed  in  the  hands 
of  a  receiver,  an  agreement  between  it  and  a  local  telegraph  company^ 
whereby  the  insolvent  company  was  to  use  and  possess  the  lines  and  other 
property  of  the  local  company,  which  was  in  force  at  the  time  of  the  appoint- 
ment of  the  receiver,  could  not  afterward  be  annulled,  and  the  property  sur- 
rendered to  the  local  company,  without  an  order  of  the  court  authorizing  such 
action.    Bay  v.  Postal  Tel.  Co.,  Md.,  706. 

4.  Ultra  vires.]  A  corporation  which  has  exceeded  its  corporate  powers  by 
making  a  sale  of  goods  to  the  defendant,  which  he  received  and  retained, 
but  which  sale  was  prohibited  by  law  or  void  as  against  public  policy,  may, 
nevertheless,  maintain  an  action  of  contract  against  the  purchaser  to  recover 
the  value  of  the  goods.     Slater  Woolen  Co.  v.  Lamb,  Mass.,  563. 

Evidence  of  existence  of  and  issue  of  stock.]    See  Evidence,  548. 

&6  Contract,  862. 

COUNTIES. 
Partition  line  —  report  of  commissioners.]    The  court  will  not  disturb  the 
report  of  commissioners  appointed  to  ascertain  the  partition  line  between 
counties,  except  upon  clear  proof  that  it  is  wrong.  Board  of  Burlington  Co.  v. 
Board  of  Atlantic  Co.,  N.  J.,  611. 

COVENANT. 
See  Contract,  425 ;  Estoppel,  164. 

COSTS. 

1.  Administrator  refused  to  refer  claim — plaintiff  succeeded.]  Plaintiff, 

pursuant  to  a  notice  to  creditors  to  present  their  claims,  presented  a  claim  to 
defendants  as  administrators,  for  services  rendered  their  intestate;  defend- 
ants declined  to  pay,  and  refused  to  refer  the  claim,  but  subsequently  offered 
to  pay  plaintiff  a  small  sum  thereon.  Thereafter  plaintiff  commenced  a  suit 
to  recover  for  said  services,  but  did  not  claim  to  recover  as  much  as  called 
for  by  the  claim  previously  presented.  Plaintiff  succeeded  in  the  action,  and 
was  awarded  costs.  Held,  that  the  order  allowing  him  costs  against  defend- 
dant  was  right.     Carter  v.  Beckwith,  N.  Y.,  598. 

2.  Alderman.  ]    B.,  an  alderman,  after  the  hearing  in  charges  of  cruelty  to  ani- 

mals, assault  and  battery,  malicious  trespass,  larceny,  false  pretense  and  com- 
mon scold,  entered  upon  his  docket  "  Discharged  for  want  of  evidence. "  He 
then  brought  suit  against  the  county  for  his  costs.  Held,  he  could  recover. 
County  of  Lehigh  v.  Schock,  Penn.,  771. 

3.  In  court  of  appeals.]    In  an  order  of  reversal  or  affirmance  in  this  court  in 

a  case  where  the  allowance  of  costs  is  discretionary,  the  words  '*  with  costs" 
mean  costs  in  this  court  only.  Application  Water  Comers  Amsterdam,  N.  Y., 
678. 

4.  Protecting  trust  fund.]    Where  one  of  two  parties  interested  in  a  fund 

takes  measures  to  secure  it,  and,  upon  notice  to  the  other  party,  he 
comes  in  to  assert  his  interest  and  protect  the  same,  the  party  instituting  the 
proceedings  carrying  them  through  is  entitled  to  be  reimbursed,  by  way  of 
costs,  for  his  trouble.     Currie  v.  BiUenMnder,  N.  J . ,  816. 

See  Appeal,  602;  Orphans'  Coubt,  54;  Eminent  Domain,  224. 

CREDITOR'S  ACTION. 

1.  Deed  cannot  be  changed  into  mortgage.]     In  a  creditor's  action  to  set 

aside  a  conveyance  of  real  estate  on  the  ground  that  it  was  made  to  hinder, 
delay  and  defraud  creditors,  and  the  court  found  that  was  a  consideration 
for  the  deed,  and  affirms  its  validity,  it  was  no  power  to  order  that  the 
deed  shall  stand  as  a  mortgage  security  for  the  amount  of  the  consideration, 
and  give  the  plaintiff  a  prior  lien  upon  the  property.  TruesdeU  v.  Sarles,  N. 
Y.,  409. 

2.  Execution — sufficiency  of  constable's  return.]    The  return  of  aeon- 

stable  upon  an  execution  issued  out  of  a  justice's  court  was  as  follows:  "I 
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return  the  within  execution  unsatisfied;  found  no  goods  a;id  chattels  on  which 
to  levy."  Held,  that  the  return  was  sufficient,  and  that  a  demurrer  to  a  cred- 
itor's bill  founded  upon  said  judgment  docketed  in  the  court  of  common 
pleas,  on  the  ground  that  said  return  was  insufficient  to  authorize  the  dock- 
eting of  said  judgment,  should  be  overruled.  Newman  v.  Van  Duyne,  N. 
J.,  867. 
3.  Time  when  debt  contracted  immaterial.]  In  a  creditor's  action  to  set 
aside  a  fraudulent  conveyance  made  in  trust  for  the  debtor  it  is  immaterial 
whether  the  debt  was  contracted  before  or  after  the  conveyance.    Id. 

CRIMINAL  LAW. 

1.  Liquor  nuisance  —  owner  of  building —  criminal  pleading.]    To  con- 

stitute the  offense  of  aiding  in  maintaining  a  liquor  nuisance  by  the  owner  or 
person  having  control  of  a  building,  it  must  appear  that  he  let  it  for  the  ille- 
gal use,  or  permitted  it  to  be  so  used.  Separate  offenses  of  the  same  nature 
charged  in  separate  counts  may  be  included  in  the  same  indictment.  State  v. 
Fraziery  Me.,  886. 

2.  Abortion  —  evidence  —  declaration — letters.]    On  a  trial  for  abortion 

any  declarations  or  acts  of  the  defendant  tending  to  show  his  intention  and 

Surpose  to  produce  such  abortion  are  admissible,  whether  such  acts  and 
eclarations  were  prior  or  subsequent  to  the  particular  act  charged  in  the 
indictment.  That  the  defendant  made  a  subsequent  attempt  to  accomplish 
the  same  purpose  by  different  means  is  admissible  to  show  with  what  purpose 
and  intent  he  made  the  attempt  charged  in  the  indictment,  as  well  as  to  cor- 
roborate the  evidence  of  the  first  attempt.  A  letter  written  by  the  defend- 
ant, containing  ambiguous  language,  may  be  received  in  evidence  against  the 
accused,  and  its  language  explained  by  parol  when  it  relates  to  the  question 
at  issue.    Lamb  v.  State,  Md.,  282. 

3.  Adulterating  milk  —  evidence.]    The  mode  pointed  out  by  Public  Stat- 

utes, chapter  57,  for  proving  the  adulteration  of  milk,  does  not  preclude  the 
prosecution  from  establishing  the  fact  by  such  evidence  as  would  have  been 
competent  for  that  purpose  before  the  passage  of  the  act.  Commonwealth  v. 
Spear,  Mass.,  89. 

4.  .]    The  fact  that  the  defendant's  wagon  containing  cans  of  milk  was  upon 

the  street  in  the  early  morning,  and  that  his  driver  furnished  to  the  officer, 
without  objection,  a  sample  of  the  milk,  is  evidence  from  which  the  jury 
might  find  an  intent  on  the  part  of  the  defendant  to  sell  the  milk.  Com.  v. 
Smith,  Mass.,  86. 

5.  Charge  of  court*]    In  a  criminal  case  the  trial  judge  cannot  be  required, 

before  the  testimony  is  all  in,  to  rule  upon  abstract  questions  as  to  the  pre- 
sumption in  favor  of  the  defendant's  innocence  and  that  arising  from  the 
defendant's  possession  of  the  property  claimed  to  have  been  stolen.  If  the 
charge  as  a  whole  conveys  to  the  jury  the  correct  rule  of  law  on  a  given  ques- 
tion the  judgment  will  not  be  reversed,  although  detached  sentences  may  be 
erroneous ;  and  if  the  language  employed  be  capable  of  different  construc- 
tions that  construction  will  be  adopted  which  will  lead  to  an  affirmance  of 
the  judgment,  unless  it  fairly  appear  that  the  jury  were,  or  at  least  might 
have  been,  misled.    People  v.  McCattam,  N.  Y.,  1 . 

6.  Cross-examination  of  defendant.]    When  a  defendant  in  a  criminal  trial 

becomes  a  witness  in  his  own  behalf,  it  is  in  the  discretion  of  the  court  to 
allow  him  to  be  cross-examined  on  the  whole  case,  and  the  exercise  of  such 
authority  is  not  reviewable  on  error.      Bisque  v.  State,  N.  J.,  617. 

7.  Overruling  question.]    When  a  Question  is  asked  the  answer  to  which  may 

or  may  not  be  pertinent  to  the  trial,  the  overruling  of  such  question  will  not 
constitute  error  in  law,  on  the  ground  that  the  party  objecting  to  the  exclu- 
sion of  evidence  must  show  its  pertinency.     Id. 

8.  Former  conviction  —  intoxicating   liquors — search   and   seizure.] 

An  averment  that  u  defendant  has  been  before  convicted  ...  of  unlaw- 
fully keeping  and  depositing  in  this  State  .  .  .  intoxicating  liquors, 
with  intent  that  the  same  should  be  sold  in  this  State  in  violation  of  law/' 
with  time,  place  and  court  in  which  conviction  was  had,  is  sufficient  aver- 
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ment  of  a  prior  conviction  in  a  complaint  for  search  and  seizure.     Stale  ▼. 
Longley,  Me.,  622. 

9.  Former  conviction  —  setting  out.]    Technical  accuracy  is  not  required 

in  setting  out  a  former  conviction.     State  v.  Welch,  Me.,  887.      9 

10.  Gambling  —  duplicity.]  A  complaint  charging  defendant  with  keeping 
a  room  for  the  purpose  of  registering  bets  and  selling  pools  is  not  bad  for 
duplicity,  because  it  charges  in  one  count  that  various  games  and  contests 
were  made  use  of  for  such  unlawful  purpose  at  the  place  in  question.  Com.  v- 
Moody,  Mass.,  88. 

11.  label --indictment--- evidence --justification.]  An  indictment  for 
libel  which  charges  that  the  party  libeled  is  a  judge  of  the  circuit  court  of 
this  State,  naming  the  circuit,  and  was  at  the  time  of  the  publication  of  the 
matter  set  out  in  the  indictment,  and  that  with  a  view  of  defaming  and  tra- 
ducing him  in  his  official  capacity,  and  with  a  view  to  bring  the  administra- 
tion of  justice  by  him  as  judge  into  contempt,  as  matter  of  inducement;  and 
then  incorporates  the  exact  words  published,  which  are  libelous  in  their  char- 
acter, will  be  sufficient  to  put  the  party  accused  upon  his  defense.  Innuen- 
does are  unnecessary  when  the  language  itself  is  clear  and  unmistakable.  It 
is  unnecessary  to  allege  in  the  conclusion  of  the  indictment  that  the  matter 
set  forth  as  published  by  the  defendant  had  redounded  to  the  damage  of  the 
party  libeled.  Nothing  short  of  evidence  tending  to  show  the  truth  of  the 
charge  made  can  be  admissible  under  our  statute  allowing  the  truth  to  be 
given  in  evidence  in  justification  under  the  general  issue.  An  evil  intent  is 
a  conclusive  inference  and  presumption  of  law  from  the  publication  of  the 
libelous  matter.     Richardson  v.  State,  Md.,  277. 

12.  Lobster  law.]  An  indictment  charging  the  defendant  with  having  in  his 
possession  certain  female  and  short  lobsters  contained  no  averment  that  he 
did  not  liberate  them  alive.  Held  bad  on  demurrer.  State  v.  Bennett,  Me., 
622. 

13.  Selling  liquor  without  license— «'  druggist."]  A.  was  indicted  as  a 
*'  druggist "  for  selling,  without  a  license,  liquor  to  be  used  as  a  beverage ; 
the  jury  found  him  guilty  simply  of  selling  liquor  without  license,  making 
no  mention  of  its  use  as  a  beverage.  Held,  that  as  the  Commonwealth  had 
conceded  A.  to  be  a  "  druggist,"  it  had  assumed  the  burden  of  not  only 
charging  but  proving  his  technical  guilt  as  such;  and  having  failed  to  obtain 
either  a  general  verdict  of  guilty  or  a  special  one  which  found  all  the  facts 
essential  to  establish  the  charge,  the  finding  would  not  sustain  a  sentence. 
Ehoads  v.  Com.,  Penn.,  23. 

14.  Former  jeopardy.]  Held,  also,  that  as  A.  had  been  placed  in  jeopardy 
under  the  indictment  and  evidence,  he  could  not  be  again  tried  under  the 
same  indictment.     Id. 

16.  Violation  of  election  law— act  1882,  chap.  22.]  Plaintiff  in  error 
having  been  appointed  the  officer  of  registration  under  the  act  of  1882,  chap- 
ter 22,  for  the  twelfth  ward  of  the  city  of  Baltimore,  was  indicted  for  viola- 
tion of  the  provisions  of  said  statute.  He  was  convicted  of  the  charge 
contained  in  a  count  which  charged  in  substance  that  .  .  .  being  then 
and  there  the  officer  of  registration  for  the  twelfth  ward  of  said  city,  duly 
appointed  and  qualified,  unlawfully  did  make,  complete  and  publish  an 
alphabetical  list  within  three  days  after  the  expiration  of  his  September  sit- 
ting, "in  the  year  1885,'*  which  said  list  purported  to  comprise  the  names 
of  those  persons  whom  he  had  stricken  from  the  registry  of  voters  of  the  first 
precinct  of  the  said  twelfth  ward,  and  did  cause  the  said  list  to  be  published 
by  hand  bills,  posted  in  divers  public  places  in  said  ward,  which  said  list, 
made,  completed  and  published  by  him  as  aforesaid,  unlawfully  comprised, 
besides  the  names  stricken  from  said  registry  of  voters,  by  .him  as  aforesaid, 
the  names  of  divers  duly  registered  and  qualified  voters  of  said  precinct  of 
said  ward  not  stricken  from  said  registry  of  voters,  as  said  list  falsely  stated, 
and  as  he,  the  said  John  F.  Minsher,  then  and  there  well  knew."  Held,  (1) 
that  the  knowingly  making  and  publishing  such  a  false  and  misleading  Hat 
was  the  doing  of  an  act  forbidden  by  statute  to  be  done  by  an  officer  of 
registration,  and  was  an  offense  under  the  law.     (2)  That  being  an  indictment 
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for  a  statutory  crime  the  count  was  not  defective  because  of  failure  to  give 
the  names  of  the  duly  registered  and  qualified  voters  alleged  to  have  been 
published  in  the  list  as  stricken  from  the  registry.  (3)  The  duties  imposed 
by  the  act  upon  which  said  count  was  founded,  being  purely  and  simply 
clerical  and  ministerial,  it  was  unnecessary  to  charge  that  the  officer  acted 
either  willfully,  fraudulently  or  corruptly  in  doing  what  was  charged  against 
him.  Mincher  v.  State,  Md.,  267. 
16.  Sufficiency  of  indictment  for  maintaining  a  liquor  nuisanoe.] 
State  v.  Welch,  Me.,  36. 

CUSTOM. 

See  Carrtkr,  271. 

DAMAGES. 

1.  Breach  of  contract  —  remote.]    It  is  not  sufficient  to  entitle  a  party  to 

recover  for  an  injury  sustained  by  him  that  he  show  simply  that  the  defend- 
ant's conduct  was  the  remote  cause  which  produced  the  injury ;  but  he  must 
go  further  and  show  that  it  was  the  approximate  cause.  Smith  v.  Osborn, 
Mass.,  229. 

2.  Excessive.]    A  verdict  of  $1,450,  which  is  to  be  doubled  as  damages,  is  not 

excessive  in  an  action  by  a  young  girl  against  the  owner  of  a  dog,  by  which 
she  was  severely  bitten,  causing  long  and  serious  illness  and  injury.  Fitz- 
gerald v.  Dobson,  Me.,  34. 
8.  Exemplary  —  act  of  servant  within  scope  of  authority.]  Railway 
companies  are  only  liable  to  exemplary  damages  for  gross  negligence;  as 
where  an  injury  is  done  willfully  or  is  the  result  of  reckless  indifference  to 
the  rights  of  others,  which  is  equivalent  to  a  violation  of  them.  A  railway 
corporation  is  liable,  in  an  action  for  damages,  for  exemplary  damages  for* 
the  act  of  its  servant  done  within  the  scope  of  his  authority,  under  circum- 
stances which  would  give  such  right  to  the  plaintiff  as  against  the  servant, 
were  the  suit  against  him  individually.  Lake  Shore,  etc.,  R  Co.  v.  Rozenweig, 
Penn.,  325. 

4.  Personal  injuries — plaintifi's  condition  before  and  after.]  In  an  action 

to  recover  for  personal  injuries  received  through  the  negligence  of  the  defend- 
ant, the  jury,  in  estimating  the  damages,  may  consider  the  physical  condi- 
tion of  the  plaintiff  before  the  injury  as  compared  with  his  present  condition. 
Bait.,  etc.,  Turnpike  Co.  v.Cassett,  Md.,  897. 

5.  Beplevin  —  use  of  property.]        When  a  defendant,   from  whom  the 

plaintiff  replevied  a  piano,  succeeds  in  the  action,  he  is  entitled  to  recover  of 
the  plaintiff  such  damages  for  the  detention  thereof  as  the  jury  shall  be  satis- 
fied the  use  of  the  property  was  worth  to  the  defendant  during  the  time  of 
the  detention,  considering  the  nature  and  character  of  the  property.  Boston 
Loan  Oo.  v.  Myers,  Mass.,  748. 

6.  Obedience  to  injunction.]    A  party  is  not  entitled  to  damages  resulting 

from  obedience  to  an  injunction  procured  by  himself,  when  he  knows  the 
situation  of  the  property  affected  by  it.     Webb  v.  Laird,  Vt.,  57. 

7.  Town  appropriating  water  of  pond.]    Where  a  town  appropriates  all  the 

waters  of  a  pond  it  is  bound  to  pay  all  damages  sustained  by  reason  of  the 
taking,  and  the  fact  that  the  town  did  not  at  first  put  in  a  pipe  large  enough 
to  exhaust  all  the  water  does  not  prevent  it  from  doing  so  afterward,  and 
will  not  diminish  the  damages.     Smith  v.  Town  of  Concord,  Mass.,  368. 
See  Injunction,  62;  Poor  Debtor,  44. 
DAMNUM  ABSQUE  INJURIA. 
Every  one  has  the  right  to  the  use  and  enjoyment  of  his  own  property,  and  if, 
whilst  lawfully  in  such  use  and  enjoyment,  without  negligence  or  malice  on 
his  part,  an  unavoidable  loss  occurs  to  his  neighbor,  it  is  damnum  absque 
injuria.     Penn.  Coal  Co.  v.  Sanderson,  Penn.,  641. 

DEED. 
1.  Capacity  to  execute.]    In  a  case  where  incapacity  is  alleged,  but  no  fraud 
is  charged,  the  test  is,  did  the  person  whose  act  is  brought  in  judgment  pos- 
Vol.  IX.— 117    - 
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sess  sufficient  ability,  at  the  time  he  did  the  act,  to  understand,  in  a  reasona- 
ble manner,  the  nature  and  effect  of  his  act?  If  he  did,  his  act  is  valid.  Doth 
ren  v.   White,  N.  J.,  230. 

2.  Covenant  of  warranty  —  after-acquired  title.]  A  conveyance  of  land 
with  full  covenants  of  warranty,  to  which  the  grantor  has  no  title,  or  an 
imperfect  title,  but  thereafter  acquires  a  good  title,  the  after-acquired  title 
inures  to  the  benefit  of  his  grantee;  but  where  the  grantor  expressly  excepts 
from  his  warranty  a  mortgage  which  in  his  deed  he  asserts  is  a  paramount 
title,  he  may  assert  such  title  if  he  afterward  acquire  the  same.  Hv&ey  v. 
Heffernan,  Mass.,  251. 

8.  Delivery.]  Where  a  deed  is  formally  executed  and  delivered  and  there  is 
nothing  to  qualify  the  delivery  but  keeping  the  instrument  in  the  hands  of 
the  executing  party  or  to  show  that  he  did  not  intend  it  to  operate  immedi- 
ately, it  is  an  effectual  delivery.     Miller  v.  Eshleman,  Penn.,  632. 

4.  Grant  from  State  —  when  title  passes.]   A  deed  from  a  State  land  agent 

contained  a  stipulation,  authorized  by  an  existing  statute,  that  when  the 
purchase- money  is  paid  **  then  this  deed  is  to  be  a  good  and  sufficient  deed 
to  convey  said  lots,  otherwise  to  be  null  and  void,  and  said  lots  to  be  and 
remain  the  property  of  the  State. "  Helds  that  the  legal  title  remained  in 
the  State  until  the  purchase-money  was  fully  paid.    Stratton  v.  Cole,  Me.,  37. 

5.  From  State  —  perpetual.]    The  right  which  the  State  granted  to  parties 

to  erect  wharves  on  the  water  front  by  the  act  of  1789,  chapter  45,  was  a 
perpetual  one,  and  the  act  gave  to  the  parties  making  such  improvements  a 
franchise  which  cannot  be  annulled.     Horner  v.  Pleasants,  Md.,  895. 

6.  Less  conveyed  than  intended  —  waiver.]    A  party  named  as  grantee  in 

a  deed  cannot  be  held  to  have  waived  a  substantial  defect  in  it  at  the  time 
it  was  tendered,  by  which  less  land  was  conveyed  than  was  included  in  a  bond, 
which  he  held  for  a  deed,  unless  he  knew  of  the  fact  at  the  time  of  the  tender, 
and  assented  to  a  change  in  the  boundary.    Eoldsworth  v.  Tucker,  Mass.,  586. 

7.  Religious  society.]    A  conveyance  to  trustees  for  the  use  of  a  religious 

society  executes  a  legal  estate  in  the  congregation  itself.  FernsUr  v.  Sabert, 
Penn.,  628. 

8.  In  trust  —  delivery  —  trustee.]    Defendant's  testator  executed  a  trust 

deed  conveying  certain  securities  to  the  plaintiff,  in  trust,  to  invest  the  princi- 
pal and  pay  over  the  income  in  accordance  with  the  directions  contained  in  a 
sealed  confidential  paper  delivered  with  the  deed,  and  to  be  opened  at  the 
testator's  death.  During  the  life-time  of  the  testator  the  principal  was  to  be 
subject  to  the  settlor's  direction.  Shortly  after  receiving  the  securities,  the 
plaintiff  returned  them  to  the  testator,  who  invested  the  same  and  collected 
the  income  thereof  during  his  life,  under  a  power  of  attorney  from  the  plain- 
tiff, to  whom  he  paid  it  over.  At  the  testator's  death  the  sealed  instructions 
disclosed  directions  for  the  payment  of  the  income  to  one  K.,  to  be  distributed 
by  him  in  a  certain  way.  At  the  time  of  the  delivery  of  the  papers  mentioned, 
the  testator  also  delivered  to  K.  a  paper  containing  instructions  to  him  for 
the  distribution  of  the  income.  The  testator  died  without  having  altered  or 
revoked  the  instructions.  In  an  action  by  the  plaintiff  against  the  executors 
to  recover  the  securities,  held,  that  the  three  papers  should  be  taken  and  con- 
strued together,  and  so  construed  they  constituted  a  valid  trust.  The  trust 
deed  gave  the  income  '  *  to  the  use  of  Mrs.  Howland  and  her  three  children ; 
one-third  to  her,  and  the  residue  equally  to  the  said  children,  or  the  survivors 
or  survivor  of  them,"  and  the  principal  to  be  **  delivered  to  the  said  persons 
or  survivors  or  survivor  in  the  same  proportions  when  the  youngest  of  said 
surviving  children  shall  come  of  legal  age,  unless  in  the  exercise  of  his  discre- 
tion he  — the  trustee  —  shall  sooner  make  such  distribution  of  said  p^incipaL,, 
Held,  that  the  survivorship  referred  to,  was  that  existing  at  the  aate  of  the 
death  of  the  settlor,  and  that  the  consequent  duration  of  the  trust  was  during 
the  life  of  the  settlor  and  the  minority  of  the  youngest  of  the  three  children 
living  at  his  death,  and  the  absolute  ownership  being  suspended  only  during 
the  continuance  of  those  two  lives,  both  of  which  were  in  being  when  the 
trust  was  created,  the  statute  against  perpetuities  was  not  violated.  Van  Coil 
v.  Prentice,  N.  Y.,  203. 
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DEPOSITION. 
Referring  to  memorandum.]  It  is  not  a  valid  objection  to  a  deposition  that 
the  witness,  in  his  testimony,  refers  to  a  contemporaneous  paper,  book  or 
memorandum,  made  by  himself  and  not  in  evidence,  if  the  reference  be  made 
as  a  means  of  refreshing  his  memory,  or  as  enabling  him  to  speak  with  accu- 
racy on  the  subject-matter  under  investigation.  The  cashier  and  clerks  of  a 
bank,  whose  depositions  were  being  taken,  refreshed  their  recollections  by  a 
reference  to  their  books.  Held,  this  was  proper,  and  that  having  testified  to 
the  facts  in  issue,  they  might  refer  to  the  book  entries  made  by  them  respect- 
ively at  the  time  of  the  transactions  to  explain  the  general  method  of  con- 
ducting their  business,  and  as  exhibiting  their  opportunities  for  knowledge  of 
the  matters  in  question.  Held,  also,  it  was  not  necessary,  in  connection  with 
the  depositions,  that  the  books  should  be  produced  upon  the  trial  for  the 
inspection  of  the  jury.    First  Nat.  Bk.  v.  First  Nat.  Bk.y  Penn.,  123. 

DISCONTINUANCE. 
Any  time  before  judgment.]    A  plaintiff  in  a  suit  before  an  alderman  may,  at 
any  stage  before  judgment,  withdraw  or  discontinue  his  action,  or  take  a 
nonsuit,  and  a  judgment  against  him  for  costs  will  not  bar  another  action  for 
the  same  demand.     Springer  v.  Wood,  Penn.,  150. 

DOMICILE. 
See  Mabriage,  250. 

DOWER 
Collection  of— partition— notice  — deed]     The  widow's  dower  at  com- 
mon law  and  the  widow's  statutory  dower  in  Pennsylvania  are  not  merely 
liens  but  are  estates  in  the  land.     When  land  is,  by  virtue  of  proceedings  in 

Sartition,  allotted  subject  to  a  widow's  dower,  the  widow  may  collect  her 
ower  by  distress,  or  by  proceeding  upon  the  recognizance  or  other  obliga- 
tion given  to  secure  it,  or  may  bring  assumpsit  against  the  assignee  of  the 
person  to  whom  the  land  may  have  been  allotted.  When  land  is  allotted 
under  partition  proceedings,  and  the  one  to  whom  the  same  has  been  allotted 
conveys  it  to  another,  such  third  person,  vendee,  is  bound  to  take  notice  of 
the  decree  of  partition.  In  proceedings  in  partition,  land  was  allotted  to  A. 
subject  to  a  widow's  dower  in  favor  of  B.  Before  the  execution  of  a  deed  to 
A.  he  entered  into  a  written  agreement  under  seal  for  a  sale  of  the  land  to  C, 
subject  to  the  widow's  dower;  later,  a  deed  was  made  to  A.,  who  paid  all 
the  purchase-money;  later,  A.  made  a  deed  to  C,  to  whom  at  the  time  it  was 
stated  that  the  land  was  clear  of  incumbrances ;  neither  of  these  deeds  con- 
tained a  reference  to  the  dower  of  B.,  nor  was  she  present  at  their  execution 
or  delivery.  Held,  none  of  the  circumstances  impaired  the  estate  of  B.  in  the 
land,  or  destroyed  her  remedy  for  the  collection  of  the  sum  given  her  by  law. 
Diefender/er  v.  Bshleman,  Penn.,  768. 

See  Will,  101. 

DURESS. 
Of  principal  —  surety.]    Even  though  the  principal  on  a  bail  bond  may  have 
been  impelled  by  duress  to  give  the  bond,  that  fact  would  afford  no  defense 
to  a  surety  on  the  bond.     Oak  v.  Dustin,  Me.,  620. 

See  Payment,  753. 

EJECTMENT. 
When  a  beneficiary  is  entitled  to  the  possession  of  property,  he  may  maintain 
ejectment  even  as  against  the  trustee.  A  church  congregation,  by  its  trus- 
tees, instituted  ejectment  against  B.,  an  intruder,  to  recover  possession  of 
its  parsonage  and  other  realty  of  which  B.  had  been  placed  in  possession  by 
a  body  of  seceders  from  the  regular  congregation.  Held,  to  be  the  proper 
course  to  take  to  recover  possession.     Fernder  v.  Sefberty  Penn.,  628. 
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ELECTION. 
Casting  vote*]    If  a  mayor  announces  which  of  two  candidates  is  elected  to  an 
office,  where  the  vote  of  the  city  council  was  a  tie  and  he  had  a  casting  vote, 
such  an  announcement  is  sufficient  without  the  formality  of  the  casting  t 
vote  by  the  mayor.     Small  v.  Orne,  Me.,  879. 

EMINENT  DOMAIN. 

1.  Bailroad  —  tenant  is  "  owner. "]    A  tenant  for  years  is  such  an  owner  of 

an  estate  in  the  demised  land  as  is  entitled  to  compensation  for  an  injury  done 
by  a  railway  or  turnpike  corporation  in  the  construction  of  its  highway,  and 
in  measuring  the  damage  of  such  tenant,  the  advantages  which  the  owner  of 
any  other  estate  in  the  same  land  may  derive  from  such  constructing  cannot 
be  deducted.     Phila.,  etc,,  R.  Co.  v.  Gete,  Penn.,  13. 

2.  Damages.]    The  rule  as  to  the  measure  of  damages  is  the  same  whether  the 

claimant  be  a  tenant  in  fee,  for  life,  or  for  years.  A.  was  a  tenant  from  year 
to  year  of  real  estate  used  as  a  marble-cutting  establishment.  A  railway  com- 
pany appropriated  a  portion  of  the  premises  for  roadway  purposes.  Held,  that 
if  the  appropriation,  etc.,  compelled  A.  to  removed  his  business  to  another 
place,  and  the  machinery,  fixtures,  etc.,  were,  in  consequence,  depreciated  as 
they  stood,  the  difference  between  the  value  of  the  machinery  in  connection 
with  the  business  on  the  property  and  its  value  to  be  removed  and  applied 
to  the  same  or  other  use,  was  a  proper  element  to  be  considered  in  measur- 
ing the  damages  of  A.  Held,  also,  if  the  removal  was  a  necessary  consequence 
of  the  location  of  the  roadway,  then  the  ascertainment  of  the  value  of  the 
machinery,  as  it  stood  after  the  injury,  would  involve  the  consideration  of  the 
probable  and  reasonable  expenses  of  removing  it.  Id. 
8.  Costs.]  The  statute  giving  costs  to  the  prevailing  party  in  civil  actions  does 
not  apply  to  a  proceeding  to  assess  damages  to  a  property-owner  for  land 
taken  under  the  provisions  of  chapter  176,  act  of  1888.  If  the  property- 
owner  is  entitled  to  costs  in  any  event  it  is  only  by  virtue  of,  and  under  the 
conditions  prescribed  in  Public  Statutes,  chapter  49,  section  105.  Hamlin  y. 
New  Bedford,  Mass.,  224. 

EQUITY". 

1.  Private  legal  light.]    A  substantial  dispute  over  a  private  legal  right  in 

land  is  not  ordinarily  cognizable  in  a  court  of  equity.  Leonard  v.  Hart, 
N.  J.,  50. 

2.  Pleading.]    There  is  a  breach  of  covenant  of  warranty  when,  at  the  time  of 

the  conveyance,  the  land  was  incumbered  by  a  lease,  and  the  tenant  was  in 
possession  with  the  grantor's  agreement  to  deed  to  him  on  payment  of  a  cer- 
tain sum,  and  thereby  the  grantee  was  prevented  from  entering  and  enjoying 
the  premises ;  and,  in  such  case,  a  bill  in  equity  will  be  sustained  on  demurrer, 
brought  in  effect  to  restore  the  parties  in  statu  quo,  when  said  facts  are 
alleged,  and  the  bill  also  points  by  strong  implication  to  fraud  in  the  sale, 
shows  a  prompt  demand  of  rescission,  and  warrants  the  construction  that  the 
grantee  aid  not  know  of  the  incumbrance.  Smith  v.  Scribner,  Vt,  757. 
8.  Demurrer  —  misjoinder.]  A  demurrer  for  misjoinder  of  defendants  was 
properly  overruled  when  the  bill  claimed  but  one  general  right     Id. 

4.  Fraud  —  concealment.]    The  defendant  was  guilty  of  misrepresentation  of 

a  material  fact  by  showing  the  leases,  which,  by  their  terms,  had  expired,  and 
telling  the  orator  that  they  had  ended,  and  guilty  of  concealment  of  a  material 
fact  by  omitting  to  say  that  the  leases  had  been  extended.  The  orator  was 
not  put  upon  inquiry.     Id. 

5.  Practice.]    The  defendant  demurred,  and,  the  demurrer  having  been  over- 

ruled, then  answered ;  and  the  case  came  up  on  appeal  from  a  decree  based 
on  the  report  of  a  master.  The  court  heard  the  case  as  though  the  bill  stood 
for  construction  under  the  demurrer,  without  passing  on  the  question  whether 
the  defendant  waived  the  demurrer  by  answering.    Id. 

ESTOPPEL. 
1.  Covenant  to  assume  mortgage  — no  eviction.]     In  an  action  to  fore- 
close a  mortgage,  a  grantee  of  the  mortgaged  premises  who  has  assumed  the 
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payment  of  a  mortgage  thereon  as  part  of  the  consideration,  and  thereafter 
conveys  the  premises,  the  deed  containing  a  similar  clause,  is  estopped,  so  long 
as  he  or  his  grantees  are  not  evicted,  from  defending  against  liability  under 
the  covenant  of  assumption.     Gifford  v.  Benefit  Society,  N.  Y.,  104. 

2.  Specific  performance — right  of  purchase  —  demand.]  R.  held  a  lease 
of  a  store  from  G.  containing  a  provision  for  a  right  of  purchase  of  the  land ; 
G.,  without  R.'s  knowledge,  and  while  his  lease  was  still  in  force,  sold  the 
premises  to  E.  Upon  learning  of  the  sale  R.  went  to  E.  and  requested  that 
he  give  up  his  purchase,  but  E.  refused  to  do  so.  Thereupon  R.  offered  to 
sell  to  E.  his  stock  of  goods  in  the  store,  which  offer  E.  accepted,  and  he 
purchased  the  goods  and  continued  business  at  the  same  place.  Shortly 
thereafter  R.  brought  a  bill  in  equity  to  enforce  specific  performance  of  his 
right  of  purchase  under  the  lease.  Held,  that  he  was  estopped,  as  against  E., 
from  enforcing  a  right  of  purchase  of  the  premises.  R.  made  no  demand  of 
G.  for  the  purchase  of  the  premises,  nor  dud  he  offer  to  pay  the  price  agreed 
upon,  until  more  than  two  months  after  he  learned  of  the  sale  toE.,  and  after 
E.  had  purchased  of  him  his  stock  of  goods.     Rice  v.  Ghw>e$,  N".  J.,  821. 

8.  Standing  by,  not  objecting.]  The  rule  that  where  one  stands  by,  and,  with- 
out objection,  sees  another  laying  out  money  on  property  to  which  he,  him- 
self, has  some  claim  or  title,  cannot  afterward,  in  equity  and  good  conscience, 
object  to  what  has  been  done,  does  not  apply  to  an  act  of  encroachment  on 
land,  the  title  to  which  is  equally  well  known,  or  equally  open  to  the  notice 
of  both  parties.     Sehardt  v.  Blaul,  Md.,  452. 

4.  When  former  judgment  not.]  A  former  judgment  cannot  operate  as  an 
estoppel  when,  by  its  terms,  it  expressly  disclaims  any  decision  of  the  matter 
in  controversy,  notwithstanding  it  may  be  inferred  as  a  necessary  sequence 
to  the  fact  found  that  the  question  at  issue  was  really  decided.  People  v.  HaU, 
N.  Y.,  443. 

See  New  Trial;  Partition,  107. 

EVIDENCE. 

1.  Accusation  of  adultery.]  Upon  atrial  for  adultery,  evidence  that  the  com- 

plainant, who  was  the  defendant's  husband,  had  upon  otber  occasions  than 
the  one  in  question  accused  his  wife  of  similar  acts,  of  which  she  was  not 
guilty,  is  irrelevant  and  immaterial.     Com.  v.  IVider,  Mass.,  85. 

2.  Book  account  —  commissions.]    Commission  on  a  sale  of  real  estate  is  not 

a  proper  subject  of  a  book  charge  to  be  proven  by  the  production  of  the 
book  as  one  of  original  entry.    Finn  v.  Early,  Penn.,  147. 

3.  Confessions.]    Statements  made  by  an  officer  to  defendant  white  searching 

her  premises  for  stolen  property,  to  the  effect  that  she  might  as  well  own  up  as 
they  had  proof  enough  to  convict  her,  and  that  she  might  consider  herself 
under  arrest,  do  not  constitute  such  a  threat  as  to  render  her  confessions 
made  in  reply  thereto  inadmissible  under  section  395,  Code  of  Criminal  Pro- 
cedure.   People  v.  McCaUam,  N.  Y.,  1. 

4.  Collateral  agreement  to  repair.]    Oral  evidence  is  admissible  to  prove  that 

at  the  time  of  an  agreement  between  the  parties  for  a  lease  of  premises  from 
the  defendant  to  the  plaintiff,  which  lease  was  subsequently  executed  in  writ- 
ing, the  defendant  also  agreed  to  make  certain  repairs  to  the  premises,  there 
being  nothing  in  the  written  contract  inconsistent  with  such  an  agreement, 
and  no  reference  to  it.     Graffam  v.  Pierce,  Mass.,  552. 

6.  Defective  sidewalk  —  notice.]*  In  an  action  against  a  city  to  recover  for 
personal  injuries  received  by  reason  of  a  defective  sidewalk,  a  book  kept  in 
the  office  of  the  city  messenger,  in  which  entries  were  made  of  complaints  as 
to  the  condition  of  the  streets,  is  admissible  on  the  question  of  notice  to  the 
city.     Blake  v.  City  of  TtowtU,  Mass.,  386. 

6.  Forbearance  of  opposition  to  probate  of  will— consideration— undue 
influence.]  In  an  action  to  recover  $5,000  claimed  to  have  been  promised 
to  plaintiff  by  defendant  in  consideration  of  forbearance  of  opposition  to  the 
probate  of  a  will,  in  which  defendant  was  executor  and  his  wife  a  legatee, 
where  the  only  issue  tendered  upon  the  consideration  was,  not  whether  the 
will  was  produced  by  undue  influence,  but  whether  plaintiff  honestly  and 
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upon  reasonable  grounds,  so  far  as  it  related  to  him,  believed  that  it  was  so 
produced,  evidence  was  properly  admitted  to  prove  the  fact  that  the  testator 
attempted  to  devise  property  not  owned  by  him,  as  tending  to  show,  in  view 
of  his  character  for  intelligence,  undue  influence  from  some  source.  The 
plaintiff  having  conceded  that  he  did  not  claim  that  undue  influence,  in  fact, 
#  was  exercised  on  the  testator,  evidence  was  not  admissible  to  show  that  the 
'  defendant  and  his  wife  did  not  exert  such  influence ;  nor  was  the  evidence 
tending  to  prove  that  no  influence  could  be  exercised  over  the  testator,  as  the 
facts  offeree!  were  wholly  unknown  to  the  plaintiff  at  the  time  of  the  nego- 
tiation.    Bellows  v.  Sowles,  Vt.,  69. 

7.  Impeachment  of  award.]    Extrinsic  evidence  is  not  admissible  to  vary  or 

contradict  an  award  when  the  award  is  within  the  scope  of  the  submission, 
free  from  ambiguity,  and  the  arbitrators  were  not  deluded,  deceived  or 
misled,  and  without  fault  decided  as  the  evidence  warranted,  and  as  they 
intended.     May  v.  Miller,  Vt.?  762. 

8.  Indebtedness— statement  in  preamble  of  statute.]    The  statement  in 

the  preamble  of  a  statute  that  "  the  mayor  and  common  council  of  Westmin- 
ster is  now  indebted  unto  sundry  persons  in  various  sums  of  money  aggregat- 
ing the  sum  of  $3,000  and  upwards,"  is  to  be  regarded  simply  as  showing 
the  information  which  induced  the  legislature  to  pass  the  act,  but  is  not  to 
be  taken  as  evidence  of  the  fact  in  a  court  of  justice.  Smith  v.  Stephan,  Md., 
518. 

9.  Intent.]    When  one  is  charged  with  the  commission  of  an  act  with  a  par- 

ticular intent,  he  may  testify  what  his  intention  was,  but  he  cannot  testify 
to  the  undisclosed  purpose  of  his  mind  or  declare  a  mental  reservation  to 
nullify  the  express  words  of  his  contract.     CuUmans  v.  Lindsay,  PennM  468. 

10.  Judicial  notice.]  The  court  will  not  take  judicial  notice  of  the  time  when 
the  pasturing  season  closes.     Gave  v.  Downer,  Vt,  65. 

1 1 .  Memorandum  of  purchase  —  existence  of  company.]  Plaintiff  intro- 
duced in  evidence  the  followingmemorandum  of  purchase  signed  by  the 
defendant :  "  I  have  bought  of  W.  J.  Mann,  two  hundred  shares  of  stock  of 
the  .  .  .  Co.  at  $1.83  per  share,  payable  and  deliverable,  buyer's  option, 
sixty  days,  with  interest  at  the  rate  of  six  per  cent  per  annum."  Held,  that 
the  paper  itself  was  evidence  of  the  existence  of  the  company  named,  and  that 
it  issued  the  stock  purchased  by  the  defendant  Mann  v.  Williams,  Mass.,  548. 

12.  New  York  Code,  §  829.]  Plaintiff  was  asked  this  question:  "  What  was 
done  by  you,  excepting,  of  course,  personal  transactions  or  communication 
with  the  deceased  —  defendant's  testator  —  from  the  time  you  first  com- 
menced your  labor  down  to  his  death?  "  The  court  ruled  on  objection  that  the 
plaintiff  could  not  testify  to  an  employment  or  request  by  the  deceased,  but 
where  that  was  proved  by  other  evidence,  the  party  might  describe  simply 
the  things  which  he  did,  provided  such  acts  could  have  been  done  in  the 
absence  of  deceased,  and  without  his  immediate  or  personal  participation. 
Held  no  error.     Lesche  v.  Brasher,  N.  Y.,  429. 

18.  New  York  Code  Civ.  Proa,  §  829.]  Under  section  820  of  the  Code  Civ. 
Proc,  an  executor  is  not  competent  to  prove  a  payment  by  him  to  his  tes- 
tator.    Matter  of  Kellogg,  N.  Y.,  590. 

14.  Opinion— safety  of  highway  — condition  of  plaintiff.]  A  layman 
may  give  his  opinion  in  evidence  as  to  the  safety  of  a  highway.  He  may  also 
testify  as  to  the  physical  condition  and  appearance  of  health  of  the  plaintiff 
after  the  accident.     Bolt,,  etc.,  Turnpike  Uo.  v.  CasseU,  Md.,  897. 

15.  Parol,  to  change  covenant  against  incumbrances.]  At  the  time  of  the 
execution  of  a  deed  containing  a  covenant  against  incumbrances,  the  land  was 
liable  to  an  assessment  for  betterments.  In  an  action  to  recover  damages  for 
a  breach  of  the  covenant,  held,  that  evidence  of  a  prior  oral  agreement  that 
plaintiff  would  assume  and  pay  all  assessments  was  erroneously  admitted. 
Flynn  v.  Bourneuf,  Mass.,  887. 

16. contemporaneous   oral   agreement  — onus.]       Parol   evidence 

is  admissible  to  establish  a  contemporaneous  oral  agreement  which  induced 
the  execution  of  a  written  contract,  though  it  may  change  or  reform  the 
instrument,  but  such  evidence  must  be  clear,  precise  and  indubitable,  and  the 
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onus  probandi  rests  upon  the  party  assailing  the  writing.  To  establish  such 
a  contemporaneous  oral  agreement  testimony  equivalent  to  that  of  two  cred- 
ible witnesses  is  essential,  and  when  interested  parties  are  produced  for  the 
purpose,  the  fact  that  they  are  parties  in  interest  must  be  considered  in  weigh- 
ing their  statements.  The  agent  of  A.  entered  into  written  agreement  with 
B.,  in  which  the  following  was  embodied:  "It  is  agreed  and  understood  that, 
in  writing  and  printing,  this  paper  contains  the  full  and  entire  agreement 
between  the  parties  thereto,  and  no  outside  verbal  understanding  is  of  any 
force  or  effect  whatever,  and  it  is  not  to  be  held  binding."  Before  signing 
the  paper  B.  read  it;  on  the  trial  of  an  action  to  enforce  it,  B.  set  up  an  oral 
agreement  alleged  to  have  been  made  contemporaneously  with  the  writing 
which  rendered  the  carrying  of  it  into  effect  a  mere  option  with  him.  Held, 
it  was  for  the  jury  to  determine  from  what  had  been  said  and  done  at  the 
time  of  signing  the  written  instrument  whether  the  oral  agreement,  if  proven, 
induced  B.  to  sign  the  written  one.     Thomas  v.  Loose,  Pcnn.,  7. 

17.  to  vary  docket.]    When  a  docket  sets  forth  a  cause  of  action,  it  is 

the  best  evidence,  and  parol  evidence  Is  inadmissible  to  contradict  or  vary 
it;  it  is,  however,  admissible  to  explain  it.     Springer  v.  Wood,  Penn.,  150. 

18.  two  pleas,  decision  on  one  only.]  Where  two  or  more  pleas  distinct 

as  to  subject  are  of  record  and  the  cause  has  been  decided  on  the  issue  raised 
by  one  only,  parol  proof  of  that  fact  is  not  inconsistent  with  the  record  and 
explains  the  judgment.  And  where  the  plaintiff's  claim  is  divisible,  or  the 
defendant's  set-off  is  divisible,  the  pleadings  not  being  specific  as  to  the 
things  in  a  subsequent  action,  if  former  recovery  be  relied  on  by  one  party  it 
is  competent  for  the  other  to  show  that  the  particular  thing  was  not  presented 
and  passed  upon  in  the  former  action.  But  when  the  record  shows  a  judg- 
ment against  the  plaintiff  on  the  merits,  proof  that  the  plaintiff  withdrew  or 
discontinued  the  action  would  not  explain  but  falsify  the  record.    Id. 

19.  Fart  of  writing  admitted  to  show  date.]  When  a  part  of  a  written  doc- 
ument is  admitted  to  prove  a  date,  the  whole  is  not  thereby  made  evidence ; 
but  that  only  is  admissible  which  relates  to  or  modifies  what  has  been  intro- 
duced.    Bellow*  v.  Sowles,  Vt,  69. 

20.  Presumption  —  statutes  of  other  States.]  There  is  no  presumption 
that  the  statutes  of  another  State  are  like  our  own.  Daniels  v.  Pratt,  Mass., 
523. 

21.  rules  of  railroad  oompany.]    None,  that  one  about  to,  or  who  has 

become  a  passenger  on  a  railway,  knows  the  rules  and  regulations  of  the 
company.     Late  Shore,  etc.,  R  vo.  v.  Bosenzweig,  Penn.,  825. 

22.  Privileged  information  —  Code  Civ.  Proa,  §  834  —  waiver.]  In  an 
action  to  recover  damages  for  personal  injuries,  defendant  called  as  a  wit- 
ness a  physician  who  on  a  former  trial  had  testified  on  plaintiff's  behalf,  and 
proposed  to  prove  by  him  the  injuries  claimed  to  have  been  suffered  by 
plaintiff,  as  learned  by  him  upon  a  personal  examination  of  plaintiff  while 
attending  her  as  a  patient.  On  plaintiffs  objection  that  the  information  was 
privileged  the  evidence  was  excluded.  Held,  that  the  evidence  was  compe- 
tent, and  its  exclusion  error.  McKinney  v.  Grand  Street,  Prospect  Park  and 
Flatbush  R.  Co..  N.  Y.,  698. 

28.  Transcript  of  power  of  attorney.]  A  transcript  of  a  power  of  attorney, 
authorizing  the  conveyance  of  real  estate,  duly  recorded  in  the  proper  clerk's 
office,  may  be  received  in  evidence  as  if  the  original  was  produced.  Lerche 
v.  Brasher,  N.  Y.,  429. 

See  Accounting,  687 ;  Animals,  Boundaby,  825 ;  Criminal  Law,  86 ;  Witness,  85. 

EXECUTION. 

Lien  — does  not  intend  to  sell— postponement.]  When  the  primary 
design  of  a  plaintiff,  in  issuing  an  execution,  is  to  obtain  a  lien  upon  the 
defendant's  personal  property  and  not  to  sell  the  same,  except  in  the  con- 
tingency of  a  subsequent  execution  being  issued,  the  lien  of  the  execution 
will  be  postponed.  A.  issued  an  execution  Feb.  26,  1885 ;  B.  issued  one  the 
following  day,  against  the  same  defendant;  when  A.  issued  his  execution,  he 
told  the  deputy  sheriff  not  to  go  to  the  defendant's  house  till  the  next  day, 
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as  it  was  "  torn  up,"  and  on  the  following  morning  he  informed  the  sheriff 
that  "  the  ladies  were  clearing  up,  or  fixing  things  up  in  the  house/'  and 
suggested  that  if  it  made  no  difference  to  the  sheriff  "  he  might  go  up  in  the 
afternoon, "  construed  as  having  been  prompted  by  a  desire  to  accommodate 
the  family  of  the  defendant,  and  nothing  more,  and  hddy  that  the  priority 
of  the  lien  of  A.'s  execution  had  not  been  affected.  Landis  v.  Evans,  Penn., 
626. 

See  Guabdian  and  Wabd,  73 ;  Judgment. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  Aooounting  —  burden  of  proof.]    An  administrator  de  bonis  non  of  a  tes- 

tator's estate  may  prove  before  the  commissioners  of  insolvency  of  the  estate 
of  the  insolvent  executor,  a  claim  for  moneys  received  by  the  insolvent  exec- 
utor as  the  proceeds  of  a  sale  of  real  estate  made  pursuant  to  the  provisions  of 
the  will,  as  goods  and  estate  of  the  deceased  not  already  administered.  No 
account  ever  having  been  rendered  by  the  executor,  either  as  executor  or  as 
trustee  under  the  will,  the  administrator  de  bonis  non  is  relieved  of  the  burden 
of  showing  that  the  fund  had  not  been  expended  in  accordance  with  the  pro- 
visions of  the  will.     Minot  v.  Noroross^  Mass.,  537. 

2.  Fraudulent  conveyance  by  deceased.]    The  executor  or  administrator 

of  an  insolvent  estate  is  the  proper  person  to  sue  for  property  conveyed  by 
the  deceased  in  fraud  of  creditors.  Whether  one  or  more  creditors  could 
maintain  such  a  suit  for  the  benefit  of  all  the  creditors,  if  the  administrator 
should  decline  to  sue,  the  court  does  not  decide.  But  a  portion  of  the  cred- 
itors cannot  maintain  such  a  suit  for  their  own  benefit.  Frost  v.  Libby,  Me. 
871. 
8.  Executor's  note  surrendered  by  testator— not  chargeable  with.] 
An  executor  cannot  be  charged  with  the  amount  of  a  note  made  by  him,  pay- 
able to  the  order  of  his  testator,  which  has  been  surrendered  to  him  by  the 
"  testator  during  his  life-time  and  afterward  destroyed  by  the  executor,  when 
there  is  no  evidence  that  at  the  time  the  gift  was  made  the  testator  was 
insolvent,  or  that  there  was  actual  intent  to  defraud  creditors.  An  attorney 
for  the  testator  in  an  action  against  one  S.  received  in  New  York  $6,500  on 
account  of  that  action,  at  half-past  nine,  a.  m.,  October  10,  1881.  He  learnt 
that  the  testator  was  at  the  point  of  death.  He  sent  on  that  day  his  check 
for  $6,000  —  deducting  $500,  his  fee  —  to  K.  at  his  office  in  New  York,  K. 
having  been  for  many  years  the  agent  of  the  testator  in  his  business.  The 
attorney  told  the  person  in  charge  of  the  office  to  telegraph  E.  that  the 
money  was  there.  The  check  was  on  a  New  York  bank  and  to  the  order  of 
A.  B.  Kellogg.  The  deceased  died  that  day.  The  check  was  paid  October 
twelfth.  On  the  tenth  of  October  there  was  an  unsettled  account  between 
the  deceased  and  K.,  on  which  there  was  a  large  balance  owing  to  K. ;  K. 
credited  this  check  on  his  account  and  charged  himself  with  the  balance 
after  such  credit.  The  surrogate  having  allowed  the  credit  as  claimed  by 
the  executor  it  was  insisted  that  the  executor  should  have  been  charged  with 
the  $6,000  as  if  he  had  actually  received  the  check  after  testator's  death. 
Held,  that  appellants  not  having  complied  with  the  provisions  of  section 
2645,  Code  of  Civil  Procedure,  were  not  in  a  position  to  claim  that  any  error 
had  been  made  as  to  said  item.  Held,  further,  that  when  the  money  was 
drawn  upon  the  check,  the  payment  related  back  to  the  delivery  of  the  check. 
K.  did  not  draw  the  money  as  executor  but  as  payee  of  the  check,  and  could 
not  be  compelled  to  account  for  the  check  except  by  first  applying  it  upon 
what  the  testator  owed  him  in  current  account.  Matter  of  Kellogg,  N.  Y., 
593. 

4.  Grant  of  letters.]    In  the  event  of  an  administrator  moving  out  of  the 

State,  the  orphans'  court  may,  upon  the  application  of  an  interested  person, 
%        vacate  his  letters.    Appeal  of  Frick,  Penn. ,  395. 

5.  Non-resident.]     Letters,  when  granted  to  a  non-resident  who  gives  the 

requisite  bond,  are  not  necessarily  void.     Id. 

6.  Stranger.]    A  stranger  has  no  right  to  demand  letters  of  administration,  nor 

to  object  to  the  granting  of  them.     Id. 
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7.  Duty  of  register.]    The  register  in  granting  letters  should  regard  the 

expressed  will  of  the  parties  entitled,  whether  they  reside  within  or  without 
the  State,  and  in  the  event  of  their  nominating,  the  trust  should  be  commit- 
ted to  the  one  by  them  nominated,  if  a  fit  person.    Id. 

8.  Bemoval  —  compelling  account.]    An  executor  who  has  been  removed 

may  be  compelled  to  account  and  pay  over  the  moneys  in  his  hands  to  bis 
co-executor.  An  order  to  account,  whether  preliminary  and  final,  in  so  far  as 
it  adjudges  the  character  in  which  assets  are  held,  is  brought  up  by  an  appeal 
from  Jhe  final  order  on  the  accounting.  On  the  hearing  appellant  took 
exception  to  a  question  as  to  what  he  had  done  with  certain  bonds  and  mort- 
gages left  in  his  hands  after  a  decree  made  in  1869  upon  his  final  accounting, 
on  the  ground  that  after  said  decree  his  responsibility  as  executor  ceased, 
and  the  funds  in  his  hands  were  held  by  him  as  trustee,  and  what  became  of 
them  was  immaterial  on  a  proceeding  against  him  as  executor.  Held,  that 
the  defense  was  untenable  and  the  exception  must  fail  Matter  of  Hood,  N. 
Y.,  159. 

9. assets— proceeds  of  real  estate.]    Assets  of  an  estate,  including 

money,  so  long  as  the  fund  can  be  identified  in  the  hands  of  an  executor  or 
administrator,  are  held  by  him  en  autre  droit  and  quasi  in  trust,  and  upon 
removal  of  the  administrator,  the  administrator  de  bonis  non  is  entitled  to 
receive  the  assets  in  specie,  and  the  proceeds  of  real  estate  sold  are  to  be  con- 
sidered assets.  It  is  the  duty  of  the  administrator  to  keep  the  fund  distinct 
from  his  own,  and  if  he  does  so,  he  will  not  be  absolutely  and  personally 
bound  as  a  debtor,  but  will  be  discharged  if  the  funds  are  lost  without  his 
fault.     Marvel  v.  Babbitt,  Mass.,  253. 

See  Trust  and  Trustee,  188. 
FORECLOSURE. 

1.  Eeferee  paid  assessment  —  vacated  —  recovery  back.]    A  referee  to 

sell,  appointed  in  a  foreclosure  action,  paid  out  of  the  proceeds  of  sale  on 
assessment  as  directed  by  the  judgment.  On  the  application  of  the  owner 
of  the  equity  of  redemption,  the  assessment  was  vacated.  Held,  that  his 
administrator  might  maintain  an  action  to  recover  back  the  money  paid 
thereon.     Brehm  v.  Mayor,  ete.,  of  New  York,  N.  Y.,  488. 

2.  Validity  of  an  assessment]     The  validity  of  an  assessment  cannot  be 

determined  in  an  action  to  foreclose  a  mortgage.    Id. 

FORMER  JUDGMENT. 

See  Estoppel,  443. 

FRAUD. 

See  Assessment;    Assignment  for  Creditors,  678;    New  Tore  City,  9*8; 

#  Pleading,  178. 

FRAUDULENT  CONVEYANCE. 

1.  Secret  reservation  to  grantor.]    A  conveyance  absolute  upon  its  face, 

made  by  a  debtor,  of  all  his  property,  with  a  secret  reservation  of  enjoyment 
and  support  of  the  grantor  during  his  life-time,  will  be  deemed  fraudulent  as 
to  the  grantor's  creditors.    Lo\o  v.  Wortman,  N.  J.,  810. 

2.  Suit  pending.]    The  conveyance  by  a  debtor  of  his  whole  estate  during  the 

pendency  of  a  suit  against  him  may  be  regarded  as  a  badge  of  fraud.     Id. 

8.  Consideration  — outlawed  claim  for  services.]  Where  the  larger  part 
of  the  consideration  for  a  conveyance  by  a  father  to  his  children  was  a  claim 
for  services  rendered  by  the  children  to  their  father,  but  which  claim  had 
long  since  outlawed,  the  conveyance  will  be  regarded  as  fraudulent  as  to  the 
grantor's  creditors.     Id. 

4*  Secret  trust  —  creditor's  action.]  A  conveyance  made  upon  a  secret 
trust  and  with  an  actual  fraudulent  intent  may  be  avoided  by  subsequent 
creditors.    Plimpton  v.  GoodeU,  Mass.,  568. 

5.  Fraud  is  question  for  jury.]  In  an  action  to  set  aside  a  conveyance  of 
real  estate  on  the  ground  that  it  was  made  to  defraud  creditors,  where  there 
is  no  concession  by  both  defendants,  the  grantor  and  grantee,  that  the  con- 
Vol.  IX  —H8 
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veyance  was  made  for  that  purpose,  and  no  admission  of  facts  from  which  a 
verdict  to  that  effect  must  necessarily  follow,  the  question  of  fraud  must  be 
submitted  to  the  jury.     Id. 

See  Executor  and  Administrator,  871. 

GAME  LAWS. 

1.  Deer  —  criminal  practice.]    The  penalty  for  killing  deer  out  of  season  may 

be  recovered  by  complaint,  in  which  it  is  not  necessary  to  allege  to  whom  the 
penalty  goes.     State  v.  Thrasher,  Me.,  619. 

2.  Statute  of  limitations.]    Whether  or  not  such  a  complaint  is  barred  by  the 

statute  of  limitations  cannot  be  raised  on  a  motion  in  arrest  of  judgment   Id 

3.  Evidence-— voluntary  payment  of  penalty.]    Voluntary  payment  of 

the  penalty  by  a  third  person  before  the  complaint  was  brought  cannot  be 
shown  in  defense  by  the  deposition  of  the  person  making  the  payment.    Id. 

GIFT. 
See  Advancement,  161 ;  Marriage,  464. 

GUARDIAN  AND  WARD. 

1*  Account — laches.]  An  application  by  a  ward  to  open  his  guardian's 
account,  which  application  was  made  nine  years  after  the  ward  became  of 
age  and  seventeen  years  after  the  account  was  passed  and  approved  by  the 
orphans'  court,  should  not  be  granted  unless  a  very  strong  case  is  made 
showing  that  the  account  was  erroneous.  After  such  a  lapse  of  time  all 
reasonable  intendments  will  be  made  in  support  of  the  correctness  of  the 
account.     Morganstein  v.  Shuster,  Md.,  894. 

2.  Ward's  wages  — trust  debt  — body  execution— no  affidavit  re- 
quired*] Wages  earned  by  a  ward  while  in  the  employ  of  his  guardian  are 
treated  as  money  assets  held  by  the  guardian  in  trust  or  in  a  fiduciary 
capacity,  to  be  accounted  for  like  other  assets;  and  in  an  action  on  a  decree 
of  the  probate  court  ordering  payment  of  the  wages,  the  court  below  properly 
awarded,  under  the  statute  —  R.  L.,  §  1503  —  a  close  jail  certificate,  having 
found  that  the  cause  of  action  arose  from  the  willful  and  malicious  act  or 
neglect  of  the  defendant.  And  in  a  proceeding  under  section  1503  no  affi- 
davit is  required  as  under  section  1485 ;  and  it  is  immaterial  whether  the  writ 
issued  against  the  body  or  not,  or  whether  served  by  arrest  of  the  body  or 
attachment  of  property.  Haskell  v.  Jewell,  Vt.,  73. 
8ee  Accounting,  687. 
HABEAS  CORPUS. 

Cannot  examine  into  foots.]  The  twenty-fifth  section  of  the  habeas  corpus  act 
does  not  authorize  the  court  or  justice  before  whom  a  writ  of  habeas  corpus 
is  returned,  showing  that  the  prisoner  is  detained  by  virtue  of  a  legal  capias 
ad  respondendum,  to  examine  into  and  decide  upon  the  sufficiency  in  fact  of 
the  proofs  upon  which  the  order  for  the  capias  was  founded.  If  the  affidavits 
upon  which  an  order  for  bail  is  made  fairly  present  the  question  whether  the 
case  is  one  proper  for  a  capias,  then  the  determination  of  the  judge  or  com- 
missioner upon  their  sufficiency  cannot  be  reviewed  by  means  of  the  writ  of 
habeas  corpus.    Selz  v.  Presburger,  N.  J.,  832. 

HIGHWAYS. 

1.  Authority  of  town  selectmen*]    Selectmen  of  a  town  have  no  authority  to 

construct  a  way  ordered  by  county  commissioners  unless  by  a  vote  of  the 
town.  The  voting  of  an  appropriation  for  highways  is  intended  for  the  main- 
tenance and  repairs  of  existing  highways,  and  cannot  be  construed  to  author- 
ize the  selectmen  to  pledge  the  credit  of  the  town  for  building  a  new  road. 
Bean  v.  Inhabitants  of  Hyde  Park,  Mass.,  867. 

2.  Taking  gravel  from  private  lands— injunction.]  A  contractor  in  build- 

ing a  public  road  dug  pits  to  a  depth  of  six  feet  below  the  established  grade, 
within  the  limits  of  the  road  in  front  of  plaintiff's  premises,  in  order  to  get 
gravel  with  which  to  perform  his  contract  without  paying  for  it.    Held,  that 
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the  taking  of  the  gravel  was  not  an  " incident"  to  the  construction  of  the 
road,  and  that  defendant  should  be  enjoined.     Robert  v.  Sadler,  N.  Y.,  498. 

8.  Traveled  part—  center  —  obstruction.]  Where  the  conformation  of  the 
ground  clearly  indicates  that  the  center  of  a  public  road  is  not  the  traveled 
route,  that  is  sufficient  notice  to  one  driving  over  it;  but  in  ordinary  cases, 
the  center  of  a  public  street  passing  between  the  open  lots  of  a  populous  town, 
in  the  usual  course  of  travel,  and  in  the  night-time,  or  when  the  route  is 
obscured  by  snow,  may  be  taken  as  the  traveled  route,  and  if  the  municipal 
officers  cause  an  obstruction  to  be  placed  on  that  part  of  the  highway,  it  is 
their  duty  to  give  some  appropriate  notice  of  the  fact.  Borough  of  Carlisle  v. 
Brisbane,  Penn.,  141. 

INJUNCTION. 

1.  To  enjoin  collection  of  tax.]  An  injunction  to  restrain  the  levy  and  col- 
lection of  a  tax  upon  what  the  complainant  alleges  is  only  an  interest  in  a 
body  of  water  is  not  within  the  equity  jurisdiction  of  the  court.  Flax  Pond 
Water  Co.  v.  City  of  Lynn,  Mass.,  745. 

2«  Restraining  libel.]  It  is  not  within  the  jurisdiction  of  a  court  of  equity  to 
restrain,  by  injunction,  representations  as  to  the  character  and  standing  of 
the  plaintiff,  or  as  to  his  property,  although  such  representations  may  be  false, 
if  there  is  no  breach  of  trust  or  of  contract  involved.  Raymond  v.  Russell, 
Mass.,  882. 

8*  Obstructing  alley.]  Equity  will  enjoin  a  party  from  erecting  and  maintain- 
ing an  obstruction  in  an  alley  which  destroys  the  complainant  s  right  of  way 
therein,  and  materially  decreases  the  value  of  his  property.  The  fact  that  the 
complainant  himself  had  previously  encroached  upon  the  alley  will  not  estop 
him  from  obtaining  equitable  relief  against  the  defendant  on  account  of  his 
trespass.     Schaidt  v.  Blaul,  Md.,  452. 

4.  Public  nuisanoe  —  right  of  private  party  to  enjoin.]    An  injunction 

cannot  be  granted  at  the  instance  of  a  private  party  to  compel  the  removal  of 
a  building  from  a  public  street  upon  the  ground  that  it  was  unlawfully  placed 
there  by  the  defendant,  and  was  a  nuisance.  Pavonia  Land  Association  v. 
Temfer,  N.  J.,  817. 

5.  Suspending  decree  of  foreclosure  —  damages.]    In  an  action  on  an 

injunction  bond  executed  by  a  mortgagor  on  the  granting  of  an  injunction 
suspending  the  operation  of  a  decree  of  foreclosure,  the  plaintiff  mortgagee 
cannot  recover  for  timber  sold  from  the  premises  or  for  the  rental  value  of  the 
premises  during  the  pendency  of  the  injunction  and  before  the  decree  becomes 
absolute,  when  there  is  no  redemption,  and  the  value  of  the  security  is  greater 
than  the  mortgage  debt.     Hill  v.  Hill,  Vt.,  62. 

See  Damages,  57. 

INSOLVENCY. 

1.  Balance  due  on  mortgage  —  proof  of]    The  mortgagee  of  a  second  mort- 

gage, who  has  been  paid  a  part  of  the  mortgage  debt  out  of  a  surplus  arising 
on  a  foreclosure  sale  under  the  first  mortgage,  may  prove  the  balance  due  on 
his  mortgage  before  the  insolvency  court  in  proceedings  in  insolvency  against 
the  mortgagor.     Washburn  v.  Tisdaie,  Mass.,  549. 

2,  Co-defendants.]    The  fact  that  the  plaintiffs  had  proved  their  claim,  for 

which  the  action  was  brought  on  the  proceedings  in  insolvency  against  the 
estate  of  one  of  the  defendants,  and  that,  upon  the  trial,  no  liability  was 
established  against  such  defendant,  will  not  affect  the  plaintiffs'  right  to  pro- 
ceed  against  the  other  defendants.     Gardner  v.  Peaslee.  Mass.,  551. 

8.  Preference  of  wage  claim  —  waiver.]  A  firm  engaged  in  the  construction 
of  railway  cars,  instead  of  paying  their  employees  their  wages  in  cash,  issued 
to  them  certificates  of  indebtedness  with  a  blank  attached,  which  was  in  the 

~  form  of  an  assignment,  the  object  being  to  enable  the  employee  to  transfer 
his  claim  to  merchants  and  others  to  whom  he  might  be  individually  indebted. 
Parties  to  whom  certificates  were  so  issued  assigned  them  to  the  firm  who 
lifted  them,  giving  in  their  stead  negotiable  notes  at  sixty  or  ninety  days, 
which  were  renewed  with  discount  paid ;  later,  the  firm  became  insolvent. 
Held,  that  if  any  preference  of  payment  in  favor  of  the  assigned  wage  claims 
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existed  under  the  act  of  1872,  it  had  been  waived.  Appeal  of  Montgomery, 
Penn.,  402. 

4.  Partnership  —  affidavit.]  Where  an  application  is  made  for  the  benefit  of 
the  insolvent  law  in  behalf  of  a  partnership,  the  affidavits  should  be  made 
and  the  interrogatories  answered  by  all  the  members  of  the  firm.  Proceedings 
in  insolvency  on  behalf  of  a  firm,  upon  the  application  of  only  one  of  its  mem- 
bers, are  ineffectual  to  bind  the  firm  property.  This  is  so  notwithstanding 
the  other  partner  has  absconded.  Second  National  Bank  of  Bolt,  v.  Willing, 
Md.,  714. 

6.  Property  pledged  for  part  of  debt  —  sale—  residue.]  In  proceedings 
under  the  insolvent  law,  when  a  creditor  has  a  pledge  of  property  of  the 
debtor  for  securing  the  debt,  the  property  shall,  if  the  creditor  requires  it,  be 
sold  and  the  proceeds  applied  toward  the  payment  of  the  debt,  and  the  cred- 
itor may  prove  for  the  residue,  or  he  may  release  and  deliver  up  the  property 
to  the  assignee,  and  prove  for  the  whole  debt.     Nichols  v.  Smith,  Mass.,  748. 

6.  Proving  whole  debt  —  failure  to  disclose  security.]  When  a  creditor 
who  holds  security  which  comes  within  the  terms  of  the  statute,  inadvertently 
by  mistake,  either  of  law  or  fact,  proves  his  whole  debt  without  disclosing 
his  security,  and  before  he  has  derived  any  advantage,  or  the  creditors  have 
suffered  any  detriment  from  his  acts,  takes  proper  measures  to  waive  and 
abandon  his  proof,  and  to  pursue  his  rights  as  a  secured  creditor,  according 
to  law,  he  does  not  thereby  waive  or  forfeit  his  security,  and  the  unsecured 
creditors  do  not  thereby  acquire  any  equitable  rights  to  it  which  can  be 
enforced  by  the  assignee.     Id. 

See  Executor  and  Administrator,  527. 
INSURANCE. 

1.  Forfeiture— non-payment  of  premium  —  waiver.]    B.  was  the  agent 

of  an  insurance  company,  for  the  purpose  of  securing  risks,  receiving  pre- 
miums, etc. ;  in  his  dealings  with  the  company  he  was  made  its  personal 
debtor  for  premiums  on  all  policies  issued  through  him;  he  effected  an  insur- 
ance upon  a  building  of  D.,  which  insurance  was  at  the  expiration  of  the 
period  for  which  it  was  to  run  renewed ;  D.  did  not,  upon  the  renewal,  pay* 
the  premium ;  some  days  after  the  issuing  of  the  renewed  policy,  the  property 
insured  was  burned ;  the  following  day  D.  paid  over  the  premium  for  the 
renewal  to  B.,  who  forwarded  it  to  the  company,  who  refused  to  receive  it 
because  of  the  alleged  failure  to  comply  with  the  following  condition  in  the 
policy  issued.  If  the  assured  "  shall  have  neglected  to  pay  the  premium 
.  .  .  then,  and  in  every  such  case,  the  policy  shall  be  null  and  void/ 
Held,  that  the  mutual  understanding  between  the  parties  that  a  short  credit 
would  be  given  by  the  company  to  B.,  and  by  him  to  D.,  justified  a  recovery 
in  an  action  upon  the  policy.  Lebanon  Mutual  Insurance  Co.  v.  Humes, 
Penn.,  20. 

2.  Fire  —  increase  of  risk.]    The  court  cannot  assume  as  matter  of  fact  that 

changing  the  machinery  of  a  grist-mill  from  the  burr  process  to  the  roller 
process  is  such  an  alteration  as  will  increase  the  risk.  Planters^  Mut.  Ins.  Co. 
v.  Rowland,  Md.,  456. 

3.  indorsement  on  policy.  J    An  indorsement  on  the  back  of  a  policy  may 

be  regarded  as  a  part  of  the  contract,  provided  it  is  referred  to  in  the  policy 
as  constituting  a  part  of  it.  If,  however,  there  be  no  reference  whatever  to  it 
in  the  policy,  nothing  to  show  that  the  parties  meant  it  to  be  a  part  of  the 
contract,  it  will  be  regarded  merely  as  the  act  of  the  insurer,  and  not,  there- 
fore, binding  on  the  insured.     Id. 

4.  double  insurance.]    To  constitute  a  double  insurance  there  must  be 

two  or  more  policies  insuring  the  same  property.     Id. 

6.  consignor  and  consignee— -contribution.]  A  transportation  com- 
pany may  insure  the  goods  in  its  possession  for  transportation  in  its  own 
name  for  account  of  whom  it  may  concern,  and  when  it  is  apparent  from  the 
amount  of  the  insurance  that  the  company  in  procuring  it  .contemplated  the 
interest  of  the  owners,  the  insurance  m  case  of  loss,  after  paying  the  freight 
charges,  wi41  inure  to  the  benefit  of  the  owners.      Upon  the  trial  of  an  action 
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upon  a  policy  issued  to  the  transportation  company,  which  contains  the  usual 
clause  for  contribution,  the  court  will  take  into  account  and  construe  any 
policy  held  by  the  owners  upon  the  goods  at  the  time  of  the  loss,  to  deter- 
mine their  liability,  notwithstanding  the  companies  issuing  the  policies  to  the 
owners  are  not  parties  to  the  action.  Fire  Ins.  Asso.  of  England  v.  Merchants', 
etc.,  Transportation  Co.,  Md.,  906. 

6.  Speculative  —  insurance  interest.]    Speculative  life  insurance  is  contrary 

to  public  policy.  On  entering  into  an  agreement  for  the  maintenance  of 
another,  and  for  his  own  protection  taking  an  insurance  on  the  life  of  the  per- 
son to  be  maintained,  is  b  mi  ted  as  to  his  insurable  interest  in  the  life  of  the 
insured,  to  the  amount  he  may  have  paid  or  advanced  in  fufillraent  of  his  con- 
tract, and  to  the  money  he  may  have  expended  in  taking  out  and  maintain- 
ing the  policy.     Siegrist  v.  Schmolte,  Penn.,  637. 

7.  Idie  —  assessments— payment  of  death  losses.]    The  statute  of  1880, 

chapter  196,  relating  to  assessments  by  beneficiary  life  insurance  associations, 
does  not  contemplate  that  death  losses  shall  be  paid  out  of  the  accumulated 
or  reserve  fund  of  the  association  as  they  occur,  although  the  accumulated 
fund  may  be  drawn  upon  for  that  purpose  if  the  officers  think  proper.  But 
the  fact  that  there  is  sufficient  money  in  the  reserve  fund  to  meet  losses  as 
they  occur  does  not  preclude  the  association  from  laying  an  assessment  upon 
its  members.     Grossman  v.  Mass.  Benefit  Asso.,  Mass.,  570. 

8.  Failure  to  pay   assessment  —  waiver.]       The  representatives  of  the 

deceased,  who  just  before  his  death  had  forfeited  his  insurance  by  failure  to 
pay  an  assessment  when  due,  are  not  helped  by  the  fact  that  the  association 
bad  previously,  and  presumably  for  sufficient  cause,  waived  similar  defaults 
on  the  part  of  the  assured.     Id. 

9.  Life  —  invalid  designation.]     The  designation  by  the  insured,  in  a  mutual 

relief  association,  that  the  money  should  go  to  his  estate  is  invalid  under 
Pub.  Stats.,  chap.  115,  §  8.     Daniels  v.  Pratt,  Mass.,  528. 

10.  Paid  to  executor  —  distribution.]  Money  paid  to  the  executor  by  an 
insurance  association,  which,  by  the  terms  of  the  statute,  is  limited  to  rela- 
tives of  the  deceased,  and  there  being  no  valid  disposition  of  the  same  by 
will,  is  to  be  distributed  by  the  executors  according  to  the  statute  of  distribu- 
tions.    Id. 

11.  Life  policy — assignment.]  The  assignment  by  a  father  of  a  policy  of 
insurance,  which  is  made  payable  to  his  children,  as  collateral  security  for  a 
loan  to  him,  is  invalid,  and  does  not  affect  a  subsequent  assignment  of  the 
same  by  the  children.     Ferdon  v.  Canfield,  N.  Y.,  318. 

INTEREST. 

When  executor  chargeable  with.]  An  executor  is  chargeable  with  only  sim- 
ple interest,  although  he  mingled  and  loaned  the  funds  of  the  estate  with  his 
own,  when  he  did  so  in  good  faith,  disclosing  all  the  profits,  and  without 
fault  or  want  of  prudence,  suffered  some  losses,  but  claimed  no  deduction 
therefor  and  nothing  for  his  services,  when  such  interest  exceeds  what  he 
actually  received  on  the  funds,  and  the  funds  had  not  been  in  business,  trade 
or  speculation.     Perkins  v.  Hottister,  Vt.,  194. 

INTESTATE  ESTATE. 

Report  of  commissioners  to  divide  —reference  to  intestate's  deed  — 
presumption.]  Where  the  report  of  the  commissioners  appointed  to  divide 
lands  of  an  intestate  refers  in  the  assignment  of  the  premises  to  the  intestate's 
deed  of  the  premises,  it  will  be  presumed  that  the  commissioners  intended  to 
allot  the  premises  in  the  same  way  as  described  in  the  deed;  and  when  a 
wharf  was  included  in  a  deed  it  will  be  presumed  to  have  been  intended  to 
pass  by  the  assignment  although  not  specially  mentioned.  Horner  v.  Pleas- 
ants, Md.,  895. 

INTOXICATING  LIQUORS. 

1.  Complaint.]  A  complaint  which  alleges  that  the  defendants  maintained  on 
June  1. 1886,  and  on  divers  days  between  said  day  and  June  twenty-fifth,  and 
on  said  25th  day  of  June,  1886,  a  tenement  used  for  the  illegal  sale  of  intoxi- 
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eating  liquors,  sets  out  a  single  defense;  and  evidence  that  the  defendant 
kept  a  nuisance  during  any  part  of  the  time  alleged  is  competent.  Common- 
wealth v.  Hersey,  Mass.,  848, 

2.  Objection  to  complaint.]    A  formal  objection  to  a  complaint  for  violation 

of  the  liquor  law  cannot  be  taken  for  the  first  time  in  tbe  superior  court 
Com.  v.  Hersey,  Mass.,  849. 

3.  Continuing  offense— jurisdiction.]  Keeping  liquor  for  sale  may  be  a  con- 

tinuing offense  and  may  be  alleged  with  a  continuando.  The  place  where  the 
offense  was  committed,  and  not  where  the  defendant  resided,  determines 
the  jurisdiction  of  the  court.    Com.  v.  Eersey,  851. 

4.  Seizure  without  warrant  —  complaint  —  return — arrest  ]    Under  the 

statute  an  officer  may  seize  intoxicating  liquors,  unlawfully  kept,  without  a 
warrant,  for  the  purpose  of  keeping  it  in  a  safe  place  till  a  warrant  can  be 
obtained.  The  complaint  for  such  a  warrant  should  allege  that  the  liquors 
"were  unlawfully  kept,"  etc.  When  such  a  warrant  is  obtained,  the  officer 
may  make  return  thereon  that  the  liquors  were  seized  on  that  warrant;  and 
he  may  arrest  the  person  so  keeping  and  intending  unlawfully  to  sell  the 
liquors,  if  so  alleged,  on  that  warrant.     State  v.  Dunphy,  Me.,  889. 

JUDGMENT. 

1.  Docket  — constable's  return.]  A  judgment  of  a  justice  docketed  on  a  con- 

stable's return  in  these  words,  viz. :  "I  return  the  within  execution  this  25th 
day  of  September,  1872,  unsatisfied,  no  goods  or  chattels  found  within  my 
county  belonging  to  the  defendant  to  make  any  part  of  the  debt  and  costs 
on  this  execution,  except  that  which  is  exempt  by  law,"  is  valid.  Pioneer  v. 
BagnaU,  N.  J.,  53. 

2.  Entry  of —opening  of—  penalty.]    A.,  who  bad  been  convicted  of  deser- 

tion upon  a  charge  instituted  by  his  wife,  was  sentenced  to  pay  $4  per  week 
for  the  maintenance  of  herself  and  child,  and  to  give  bond,  with  sufficient 
sureties,  in  the  sum  of  $300  for  the  faithful  performance  of  the  order.  A.  left 
the  jurisdiction,  and  three  suits  were  commenced  on  the  bond ;  the  first  was, 
upon  payment,  discontinued;  in  the  second,  judgment  was  entered  for  $34.30 
for  want  of  an  affidavit  of  defense,  and,  upon  payment,  this  judgment  was 
satisfied;  in  the  third,  the  court  refused  to  enter  judgment,  because  one  had 
already  been  entered  upon  the  bond,  whereupon  a  petition  was  presented 
asking  for  the  striking  off  of  the  entry  of  satisfaction  formerly  entered,  and 
the  opening  of  the  judgment,  and  the  entering  of  judgment  for  $300,  tbe 
penalty  in  the  bond.  The  court  opened  it  for  the  purpose  of  enabling  the 
plaintiff  to  move  for  judgment  in  favor  of  the  Commonwealth  for  the 
penalty  of  the  bond.     Held  no  error.     KiehX  v.  Commonwealth,  Penn.,  471. 

3.  Exemplification  of  record— revival  —  exeoution.]    July  81,  1875,  A. 

entered  of  record  in  Luzerne  county  a  judgment  against  B. —  upon  a  judg- 
ment note  —  no  proceedings  thereon  were  had  by  scire  facias  quare  executionem 
non  or  otherwise,  but  on  December  17,  1884,  A.  took  an  exemplification  of 
record  and  filed  it  in  Lackawanna  county;  on  December  18,  1884,  *  fieri  facia* 
was  issued  thereon  and  returned  "nulla  bona;  "  on  January  17,  1885.  an  aUae 
fieri  facias  issued,  and  a  levy  was  made  by  virtue  thereof  upon  personal  prop- 
erty. Held,  that  the  executions  and  levy  were  void  and  without  effect.  Beck 
v.  Church,  Penn.,  ($60. 

4.  Married  woman  —  must  show  liability.]    A  judgment  against  a  married 

woman  which  does  not  affirmatively  show  her  liability  on  a  contract  within 
the  statute  is  void,  and  a  sheriff's  sale  of  her  property  on  execution  issued 
thereon  will  confer  no  title  on  the  purchaser.     Fenn  v.  Early,  Penn.,  147. 

6.  Married  women.]  Under  special  circumstances  a  wife  was  held  bound  by  a 
judgment  at  law  against  her  husband,  on  the  ground  that  she  was  a  real, 
though  not  a  nominal,  party  to  the  litigation.  Stanford  v.  Lyon,  N.  J., 
185. 

6.  Reversal  —  admission  of  evidence.]  A  judgment  should  not  be  reversed 
for  an  error  in  admitting  evidence  which  is  so  far  immaterial  that,  if  stricken 
out,  it  could  in  no  way  affect  the  result.     Lerche  v.  Brasher,  N.  Y.,  429. 
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When  arrested  in  slander  suit.]    Henning  v.  Elliott,  Md.,  287. 
By  confession  when  sufficient.  ]    See  467. 

See  Discontinuance,  150;  Recording  Act,  242. 
JUDICIAL  BALE. 
Failure  to  complete  bid  —resale  —  liability  for  difference.]  If  a  bidder 
at  a  public  auction  fails  to  comply  with  his  bid,  the  property  may  be  resold; 
and  if  it  brings  less  at  the  second  sale  than  at  the  first,  the  difference  may  be 
recovered  from  the  first  purchaser;  if,  however,  the  conditions  of  the  second 
sale  are  not  the  same  as  those  of  the  first,  but  are  less  favorable  to  the  pur- 
chaser, or  if  the  vendor  shall  between  the  first  and  second  sale  have  volun- 
tarily done  any  act  affecting  the  title,  the  tendency  of  which  shall  have  been 
to  deter  or  affect  bidding  at  the  second  sale,  the  purchaser  at  the  first  sale 
will  be  discharged  from  liability  for  such  difference.  HeJfrich  v.  Freck, 
Penu.,  129. 

JURISDICTION. 
Want  of  jurisdiction  may  be  taken  advantage  of  at  any  stage  of  the  cause,  but  if 
a  case  is  doubtful  and  the  parties  have  voluntarily  proceeded  to  a  hearing, 
the  court  will  not  permit  an  objection  to  its  jurisdiction  to  prevail  but  will 
administer  suitable  relief.     Appeal  of  Adams,  Penn.,  187 
See  Appeal,  697. 
LANDLORD  AND  TENANT. 

1.  Collateral  agreement  to  repair— parol  evidence.]    Oral  evidence  is 

admissible  to  prove  that«t  the  time  of  an  agreement  between  the  parties  for 
a  lease  of  premises  from  the  defendant  to  the  plaintiff,  which  lease  was  sub- 
sequently executed  in  writing,  the  defendant  also  agreed  to  make  certain 
repairs  to  the  premises,  there  being  nothing  in  the  written  contract  incon- 
sistent with  such  an  agreement,  and  no  reference  to  it  Oraffam  v.  Pierce, 
Mass.,  552. 

2.  Eviction — rent.]    A.  leased  to  B.  two  offices  on  Broadway,  New  York,  for 

five  months  from  December  1,  1879.  B.  took  possession,  paying  the  rent 
until  February,  1880.  In  the  latter  part  of  January,  1880,  he  went,  with  his 
family,  to  Scranton,  Pennsylvania.  Upon  returning  to  his  New  York  office, 
sometime  later,  he  found  that  in  the  early  part  of  February,  A.  had  removed 
the  locks,  entered,  taken  away  the  signs  and  goods  left  by  him,  and  was 
occupying  the  rooms  for  his  own  purposes;  this  possession  A.  continued  in 
till  the  expiration  of  the  five  months  term  of  the  lease;  later  A.  brought  suit 
against  B.  upon  the  lease  to  recover  for  rent.  Held,  that  as  the  conduct  of 
A.  had  worked  an  eviction  of  B.,  there  could  be  no  recovery.  Burr  v.  Catt- 
naeh,  Penn.,  662. 
Renewal  of  lease  by  lessor's  representatives.]    Pratt  v.  WooUton,  Md.,  264. 

LEASE. 

1.  Town  of  Gravesend  —  renewal.]    By  resolution  of  the  electors  of  the 

town  of  Gravesend,  passed  at  a  town  meeting  in  1871,  it  was  provided  that 
the  common  lands  of  the  town  should  be  thereafter  let  only  at  public  auction 
on  notice,  and  that  no  lot  should  be  let  at  a  time  more  than  one  year  prior  to 
the  expiration  of  any  existing  lease  thereon  and  no  lot  let  for  a  longer  period 
than  ten  years.  By  a  resolution  passed  in  1878  the  resolution  of  1871  was 
amended  by  adding  thereto  the  following:  "The  commissioners  of  common 
lands  are  also  authorized  to  renew  any  existing  lease  upon  terms 

as  they  may  deem  most  advantageous  for  said  town."  Plaintiffs  held  a  lease 
which  expired  in  1882.  The  commissioners  renewed  said  lease  March  1, 
1880.  Held,  that  the  renewal  was  invalid.  Tilyou  v.  Town  of  Gravesend, 
N.  Y.,  704. 

2.  Steam.]    An  agreement  contained  inter  alia  the  following:     "This  indent- 

ure made  the  day  of  July,  A  D.,  1880,  between  the  Penn  Iron  Com- 

pany (Limited),  of  Lancaster,  Pa.,  of  the  one  part,  and  Franklin  Diller  of  the 
o*her  part,  witnesseth,  that  the  said  party  of  the  first  part  doth  by  these 
presents,  lease  and  let  unto  the  said  party  of  the  second  part,  all  that  part  of 
the  premises  of  said  company  on  Plum  street,  Lancaster,  and  the  Pennsyi- 
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vania  railroad,  known  as  the  foundry  building,  space  in  the  yard  for  neces- 
sary stock  and  materials,  the  joint  use  of  the  pattern  shop  with  the  first  party 
hereto,  the  engine  room  adjoining  the  foundry.  To  have  and  to  hold  the 
premises  aforesaid  unto  the  lessee  from  the  15th  day  of  May,  1880,  for  the 
term  of  one  year  then  next  ensuing,  he  yielding  and  paying  for  the  same 
unto  the  said  lessor  or  its  assigns,  the  rent  or  sum  of  $500,  payable  monthly. 
It  is  further  agreed,  that  the  second  party  hereto  shall  pay  fifteen  cents  per 
hour  for  the  steam  furnished  to  his  engine  by  the  first  party  hereto,  and  he 
shall  have  the  right  to  use  the  tools  in  the  pattern  shop,  but  in  consideration 
therefor,  the  first  party  hereto  shall  have  the  use  without  charge,  of  the 
power  of  the  engine  of  the  second  party  whenever  they  shall  require  it  in  the 
pattern  shop."  Construed  to  mean  that  the  lessor  had  not  agreed  to  furnish 
steam  and  the  lessee  had  not  agreed  to  take  any,  but  that  for  whatever  steam 
the  lessor  might  necessarily  furnish,  the  lessee,  if  he  used  it,  should  pay  at 
the  rate  of  fifteen  cents  per  hour.  Penn  Iron  Co.  v.  Franldin  Diller,  Penn., 
624. 

LEGISLATURE. 

The  legislature  has  authority  to  confirm  the  acts  of  a  town  discontinuing  a  strip 

of  land  upon  the  side  of  a  town  way.     Spaulding  v.  Nourse,  Mass.,  855. 

LIBEL. 
Evidence  —  objections  to.]  Upon  the  trial  of  an  action  for  libel  the  defend- 
ant, for  the  purpose  of  showing  the  occasion  and  provocation  of  the  alleged 
libel,  put  in  evidence  a  pamphlet  which  the  plaintiff  had  caused  to  be  pub- 
lished and  circulated  concerning  him  previous  ta>  the  publication  complained 
of.  The  pamphlet  was  received  for  that  purpose,  but  not  as  evidence  of  the 
facts  therein  stated.  Afterward,  while  the  plaintiff  was  giving  evidence  on 
his  own  behalf,  he  was  shown  the  pamphlet  and  asked :  "  Are  the  facts 
stated  in  that  pamphlet — those  that  are  stated  upon  your  personal  knowl- 
edge—  true?"  The  defendant  objected  to  the  question,  but  the  objection 
was  overruled  and  he  answered :  '•  They  are."  The  pamphlet  contained  many 
allegations  of  fact  which  were  wholly  incompetent  and  irrelevant  to  the 
issue,  and  extremely  prejudicial  to  the  defendant.  Held,  that  the  court  erred 
in  permitting  the  question  to  be  answered.     Hinman  v.  Hare,  N.  Y.,  412. 

LICENSE. 
Revocation  —  grant  of  land.]    An  unqualified  grant  of  land  will  operate  as  a 
revocation  of  a  license  to  enter  upon  the  land  and  take  away  any  part  or  pro- 
duct of  the  soil.     Barry  v.  City  of  Worcester,  Mass.,  854. 

LIEN. 
Lumber  —  pulp.l    A  lien  is  given  for  cutting,  peeling  and  piling  poplar  lum- 
ber by  the  cord,  for  pulp,  under  the  statute  authorizing  a  lien  for  "cutting, 
hauling,  rafting  or  driving  logs  or  lumber."    Bondur  v.  Le  Bourne,  Me.,  621. 
See  Attachment,  95. 
MALICIOUS  PROSECUTION. 
Probable  cause  —  evidence  given  on  trial  of  another  complaint.]    In  an 
action  of  malicious  prosecution  in  making  a  complaint  in  order  to  obtain  a 
warrant  to  search  for  certain  intoxicating  liquors  in  possession  of  the  plain- 
tiff, who  was  charged  with  an  intent  to  sell  the  same  contrary  to  law,  evi- 
dence taken  upon  a  subsequent  trial  for  a  different  offense,  having  no  tend- 
ency to  justify  the  complaint,  affords  no  evidence  of  probable  cause  and  is 
properly  rejected.     Fatvey  v.  Faxon,  Mass.,  482. 

MANDAMUS. 
1.  To  compel  collection  of  tax.]  Mandamus  will  lie  against  the  mavor  and 
common  council  of  the  city  of  Rahway,  compelling  them  to  raise  and  collect 
by  tax,  as  other  city  taxes  are  levied  and  collected,  the  deficiency  as  reported 
to  the  said  common  council  by  the  board  of  water  commissioners  of  said  city, 
on  application  of  a  water  bondholder,  to  whom  interest  on  bonds  is  due. 
State  v.  Mayor,  etc.,  of  Rahway,  N.  J.,  604. 


Digitized  by 


Google 


Index.  945 

2.  Discretion — unreasonable  delay.]  Application  for  a  mandamus  may,  in 
the  discretion  of  the  court,  be  denied  when  the  delay  in  moving  it  is  unrea- 
sonable, although  it  is  within  the  time  given  for  the  commencement  of 
actions;  but  after  that  time,  when  the  delay  is  unexplained,  it  ought  not  to 
be  granted.     People  v.  Chopin,  N.  T.,  447. 

8.  Transfer  of  stock.]  Mandamus  will  not  lie  to  compel  the  secretary  of  a 
private  corporation  to  allow  a  stockholder  to  transfer  his  stock  on  the  books 
of  the  corporation.     Tbbey  v.  Hakes,  Conn.,  260. 

4.  Judicial  officer — particular  decision.]  A  writ  of  mandamus  will  not 
lie  to  compel  an  officer  exorcising  judicial  functions  to  reach  any  particular 
decision  or  to  set  aside  a  decision  already  made.  People  v.  Chopin,  N.  Y., 
447. 

See  Boston,  851;  Railroad,  198;  Telephone  Company,  717. 
MARRIAGE. 

1.  Charging  separate  estate  —  facts  must  be  averred  —  mechanic's 

lien.]  In  order  to  sustain  a  common-law  action  against  a  husband  and  wife 
with  a  view  of  charging  the  wife's  separate  estate,  facts  must  be  averred  in 
the  narr.  and  proved  on  the  trial  sufficient  to  bring  the  case  within  the  act. 
So,  also,  when  the  intent  is  to  charge  a  married  woman's  realty  by  a  u  mechan- 
ic's lien  "  for  improvements  or  repairs,  like  facts  must  be  averred  in  the  claim 
and  proved  upon  the  trial  of  the  scire  facias.     Fenn  v.  Early ,  Penn.,  147. 

2.  Alimony.]    A  wife  whose  husband  has  deserted  her  is  not  entitled  to  alimony 

when  the  desertion  was  caused  by  acts  of  cruelty  on  the  part  of  the  wife. 
Harvey  v.  Harvey,  N.  J.,  821. 
8.  Divorce — cruel  and  abusive  treatment.]  Where  a  husband  had  a  loath- 
some disease  upon  him  before  he  married,  and  intentionally  withheld  that  fact 
from  his  wife,  and  the  knowledge  of  the  fact  when  brought  home  to  her  was 
calculated  to  make  her  miserable,  cause  her  mental  pain,  anguish  and  suffer- 
ing— Held,  that  such  conduct  constitutes  cruel  and  aousive  treatment  within 
the  meaning  of  the  divorce  law.     Leach  v.  Leach,  Me.,  89. 

4.  "  utter  desertion."]    The  court  is  not  authorized  to  grant  a  divorce 

for  " utter  desertion"  where  there  is  only  a  denial  of  sexual  intercourse. 
Steward  v.  Steward,  Me.,  39. 

5.  domicile.]    The  statutory  prohibition  against  granting  a  divorce,  if  the 

parties  have  never  lived  together  as  husband  and  wife  in  this  Commonwealth, 
is  not  avoided  by  a  transitory  cohabitation  here,  but  requires  a  domicile  in 
the  State.     Weston  v.  Weston,  Mass.,  250. 

6.  Husband's  rights  to  wife's  choses  in  action  —  accounting.]    At  com- 

mon law  the  husband  had  the  right  to  make  the  wife's  choses  in  action  his 
own  by  reducing  the  same  to  possession,  and  her  money  became  absolutely 
bis  own.  That  was  the  law  of  this  Commonwealth  in  1853.  The  subsequent 
legislation  affecting  the  rights  of  married  women  can  have  no  effect  upon  such 
rights,  as  between  husband  and  wife,  as  had  become  vested  prior  thereto.  It 
is  for  the  probate  court,  in  the  first  instance,  to  determine  for  what  the  exec- 
utor shall  account,  and  whether  he  has  failed  in  his  duty  to  compel  others  to 
account,  and  this  court  has  no  jurisdiction  to  compel  a  party  to  account  for 
money  due  the  estate  in  advance  of  any  proceedings  in  the  probate  court  for 
that  purpose.     Cummings  v.  Oummings,  Mass.,  226. 

7.  Gift  to  wife  for  gratuitous  services.]    The  husband  is,  as  a  general  rule, 

entitled  to  receive  payment  for  the  services  of  his  wife,  but  in  the  event  of 
such  services  being;  rendered  gratuitously,  he  has  no  such  right,  and  if,  later, 
she  is  recompensed  by  a  voluntary  gift,  her  husband  is  no  more  entitled  to  it 
than  a  stranger.     Patton  v.  Conn,  Penn.,  464. 

MARRIED  WOMAN. 

See  Marriage,  147. 

MASTER  AND  SERVANT. 

1.  Left  service — justification.]    An  assault,  without  a  battery,  may  or  may 

not  be  a  sufficient  justification  for  a  servant  in  leaving  his  master's  employ- 

Vol.  IX.— 119 
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ment  before  the  expiration  of  the  term  of  service,  but  when  a  master,  without 
any  provocation,  commits  an  assault  upon  his  servant  and  thereby  puts  him 
in  fear  of  injury,  it  is  a  good  excuse  for  leaving.     Bishop  v.  Banney,  Vt.,  760. 

2.  Bight  to  discharge— sufficiency  of  reason  —  good  faith.]    Where  a 

contract  for  employment  reserves  to  the  employer  the  right  to  discharge  for  a 
cause  specified,  and  makes  him  the  sole  judge  of  the  sufficiency  of  the  reason 
for  discharge,  it  does  not  give  him  the  right  to  discharge  without  a  reason. 
In  such  a  case  the  law  requires  of  the  employer  the  utmost  good  faith  in  judg- 
ing of  the  sufficiency  of  the  reason.  Winship  v.  Portland  League  Base  Bail, 
etc.,  Ass'n,  Me.,  47. 

3.  Negligence — usual  risks.]     Where  a  servant,  knowing  and  appreciating 

the  dangers,  enters  upon  a  perilous  work,  even  though  he  does  so  unwillingly 
and  by  order  of  his  superior  officer,  he  must  bear  the  risk.  Lynch  v.  Saga- 
more Manufacturing  Co.,  Mass.,  84. 

4. .]     When  an  employee  is  called  upon  by  his  foreman  to  assist  in  a 

work  outside  of  the  work  which  he  was  employed  to  do,  and  in  a  place  where 
he. had  not  before  done  such  work,  involving  perils  not  known  to  him,  and 
which,  in  the  exercise  of  due  care,  he  was  not  bound  to  foresee,  he  cannot  be 
held,  as  matter  of  law,  to  have  assumed  the  risk.  Farren  v.  Old  Colony  BaU- 
*oad  Co.,  Mass.,  81. 

See  Damages,  325. 

MECHANIC'S  LIEN. 

Oath  attached  to  statement.]  Failure  of  a  justice  of  the  peace,  before  whom 
the  statement  of  a  mechanic's  lien  is  sworn  to,  to  add  to  his  signature  the 
title  of  his  office  does  not  render  the  filing  of  the  statement  void.  The 
authority  of  the  officer  to  administer  the  oath  may  be  proved  if  questioned. 
Jackson  v.  Gloucester,  Mass.,  565. 

Affidavit  of  defense.]    See  Marriage,  147. 

MERGER. 
Merger  will  never  be  allowed  against  the  interest  of  parties  or  their  obvious  inten- 
tion, or  when  two  estates  are  held  in  different  rights.     Gilbert  v.   Thayer, 
N.  T.,  435. 

MILE. 
See  Adulteration. 
MILLS. 
Maintaining  dam  —  mutual  duty  —  contribution.]  When  two  mill-owners, 
whose  mills  are  on  the  same  stream,  one  below  the  other,  have  a  mutual  interest 
in  the  upper  dam,  used  as  a  reservoir  for  storing  water  to  propel  the  machinery 
of  both  mills,  they  are,  in  the  absence  of  any  contract,  under  a  mutual  duty 
to  maintain  the  dam ;  and  a  court  of  equity  will  compel  each  to  contribute  to 
its  maintenance  in  proportion  to  his  relative  interest,  so  long  as  he  exercises 
his  right  to  the  water.    And  the  lower  owner  is  not  entitled  to  damages  occa- 
sioned by  the  upper  owner's  unnecessary  delay  in  repairing  the  reservoir  dam. 
Webb  v.  Laird,  Vt.,  57. 

MORTGAGE. 

1.  Assignment  as  collateral  —  foreclosure   by   assignee  —  rights   of 

parties.]  When  the  mortgage  of  a  third  person  has  been  assigned  by  the 
mortgagee  as  collateral  security  for  his  own  debt,  the  foreclosure  of  the  mort- 
gage by  the  assignee  and  his  purchase  at  the  sale,  as  against  the  assignor, 
assuming  that  the  assignor's  equity  of  redemption  has  not  been  foreclosed  by 
making  him  a  party,  works  no  other  result  than  to  substitute  the  land  for  the 
mortgage  in  the  hands  of  the  assignee,  and  leaves  it  subject  to  the  assignor's 
rights  by  payment  of  the  debt  to  reclaim  and  hold  the  property  discharged 
of  the  assignee's  lien.  In  such  case  the  rights  of  the  assignor  attach  to  the 
land  if  the  assignee  becomes  a  purchaser,  and  to  the  purchase-money  if  the 
title  goes  to  the  stranger.     Gilbert  v.  Thayer,  N.  Y.,  485. 

2.  Lien  — canceled  by  accident,  fraud,  etc.]     The  lien  of  a  mortgage 

duly  registered  will  not  be  lost  by  a  cancellation  of  record  effected  through 
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accident  or  the  mistake  or  fraud  of  third  persons.  Heyder  v.  Excelsior 
Building  Loan  Ass.,  N.  J.,  860. 

3.  Canceled  through  negligence  —  subsequent  bona  fide  purchasers.] 

If  cancellation  be  the  result  of  the  negligence  of  the  owner,  he  will  not  be 
permitted  to  establish  his  lien  against  subsequent  bona  fide  purchasers  or  mort- 
gagees acting  upon  the  faith  of  such  cancellation  of  record.    Id. 

4.  Mortgagor  retained  mortgage.]    Permitting  the  custody  of  a  mortgage 

to  be  in  the  mortgagor,  held  to  be  proof  of  negligence  in  the  mortgagee,  such 
as  precludes  restoration  of  the  mortgage  canceled  through  fraud  of  the  mort- 
gagor, against  a  subsequent  purchaser  in  good  faith  and  with  notice.  Id. 
.  5.  Redemption  —  conveyance  pendente  lite.]  When  a  suit  to  redeem  real 
estate  from  a  mortgage  has  been  defeated  by  a  conveyance  made  by  the 
holder  of  the  mortgage  to  the  plaintiff  pendente  lite,  the  bill  may  still  be 
retained  for  the  purpose  of  showing  that  the  mortgagee,  while  he  held  the 
mortgage,  received  more  than  the  amount  of  the  mortgage  debt ;  and  this 
being  found,  judgment  may  be  entered  in  favor  of  the  plaintiff  for  such 
amount.     Tyler  v.  BrigJiam,  Mass.,  554. 

6.  Deed  with  defeasance.]    A  deed  with  an  instrument  of  defeasance,  under 

seal,  executed  at  the  same  time  as  a  part  of  the  same  transaction  and  between 
the  same  parties,  constitute  a  mortgage.    Bunker  v.  Barron,  Me.,  872. 

7.  Discharge.]    Nothing  but  payment  of  the  debt,  or  its  release,  will.     Id. 

See  Recording  Act,  242. 
MUNICIPAL  CORPORATION. 

1.  Contract  —  limitation  of  authority.]    One  can  contract  with  a  municipal 

corporation  only  through  its  authorized  agents,  and  is  chargeable  with  notice 
of  the  limitations  upon  their  official  authority  imposed  by  general  laws. 
Long  Island  City  is  not  liable  for  services  rendered  by  an  attorney  employed 
by  the  common  council  subsequent  to  the  act  of  1871.  Lyddy  v.  Long  Island 
City,  N.  Y.,  440. 

2.  Streets  —  negligence  —  notice  —  injury  to  child  —  imputable  neg- 

ligence.] The  rule  requiring  care  on  the  part  of  municipalities  in  protect- 
ing and  keeping  safe  the  public  streets,  and  which  subjects  such  corporations 
to  the  consequences  of  a  disregard  of  their  statutory  duties  in  this  respect  is 
wholesome  and  founded  in  just  principles.  Where  the  question  of  negligence 
in  not  removing  an  obstruction  unlawfully  placed  in  a  public  street  by  third 
persons  depends  upon  implied  notice,  what  is  a  reasonable  time  from  which 
notice  is  to  be  inferred,  must  be  determined  upon  the  circumstances,  giving 
weight  to  the  consideration  that  municipal  authorities  cannot  be  expected  to 
act  with  the  promptness  and  celerity  of  individuals  in  conducting  their  pri- 
vate affairs.  Although  a  city  is  not  liable  for  the  placing  by  a  third  person 
of  a  dangerous  obstruction  upon  one  of  its  sidewalks,  yet  if  it  fail  to*  cause 
its  removal  after  due  notice  of  its  existence,  it  is  responsible  for  any  damage 
occasioned  thereby.  Tuesday,  A.  placed  a  bar  counter  upon  the  sidewalk 
leaning  against  the  wall  of  his  building  and  it  remained  there  until  the  fol- 
lowing Saturday,  when  plaintiff's  intestate,  a  child  between  five  and  six  years 
of  age,  while  playing  about  the  counter,  was  fatally  injured  by  the  falling  of 
the  counter  upon  him.  Held,  that  lapse  of  time,  together  with  the  fact  that 
the  street  was  in  a  busy  and  frequented  part  of  the  city,  made  it  a  question 
for  the  iury  whether  the  city  authorities  ought  to  have  known  of  the  obstruc- 
tion and  have  caused  its  removal  before  the  accident,  and  that  a  nonsuit  was 
error.  It  is  not  sufficient  to  defeat  a  recovery  for  an  injury  to  a  child  not 
sui  juris  caused  by  the  negligence  of  a  defendant  that  the  act  of  the  child 
was  one  which  in  an  adult  would  be  deemed  a  negligent  one  contributing  to 
the  injury.  There,  must  also  be  concurring  negligence  on  the  part  of  the 
parents  or  guardians.  If  no  such  negligence  is  found  the  doctrine  of  con- 
tributory negligence  has  no  application.  Whether  the  family  of  the  child  in 
this  case  was  chargeable  with  negligence  in  permitting  him  to  play  in  the 
street  was  also  a  question  for  the  jury.  Kunz  v.  City  of  Troy,  N.  Y.,  683. 
See  Evidence,  518 ;  Taxation, 
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NAVIGATION. 


Collision  —  proper  lights  —  XJ.  S.  Bev.  Stat.,  $  4288.]  The  "  YosemUefn 
a  vessel  belonging  to  defendants,  was  coming  up  the  Hudson  river  at  the  rate 
of  about  sixteen  miles  an  hour,  when,  between  nine  and  ten  o'clock  at  night, 
she  collided  with  and  sank  a  vessel  belonging  to  the  plaintiff's  testator.  She 
carried  lights  corresponding  in  character  and  position  with  the  lights  pre- 
scribed by  section  4233,  rule  3  of  United  States  Rev.  Stat.  In  an  action  to 
recover  damages,  plaintiffs  were  nonsuited  on  the  ground  that  the  "  YosemUe," 
at  the  time  of  the  collision,  had  the  proper  lights,  and  that  no  negligence  was 
imputable  to  her  on  any  other  ground.  The  general  term  affirmed  the  ruling. 
Held,  that  as  the  "Yoaemite  "  was  at  the  time  navigating  inland  waters,  under 
a  coasting  license,  and  was  bound  to  carry  the  lights  prescribed  by  rule  7,  the 
ruling  was  error.     Chase  v.  Belden,  N.  Y.,  154. 

NEGLIGENCE. 

Action  for  personal  injuries  —  conflict  of  laws.]  An  action  cannot  be 
maintained  in  this  Commonwealth  by  an  administrator  for  negligently  caus- 
ing the  death  of  his  intestate,  in  the  State  of  Connecticut,  in  which  State  an 
action  for  personal  injuries  does  not  survive  to  the  administrator  of  the  per- 
son injured.  This  is  so,  notwithstanding  the  intestate  was  a  resident  of  this 
Commonwealth  at  the  time  of  the  injury,  and  the  defendant,  a  railroad  cor- 
poration, incorporated  under  the  laws  of  Massachusetts  and  Connecticut,  and 
operating  its  road  in  both  States  as  one  continuous  line.  Davit  v.  Railroad 
Co.,  Mass.,  167. 

Contributory.]  When  one  negligently  and  without  excuse  places  him- 
self in  a  position  of  known  danger  and  thereby  suffers  injury  at  the  hands  of 
another,  either  wholly  or  partially  by  means  of  his  own  act,  he  cannot 
recover  damages  for  the  injury  sustained.  The  contributory  negligence 
which  prevents  recovery  for  an  injury,  however,  must  be  such  as  co-operates 
in  causing  the  injury,  and  without  which  the  injury  would  not  have  happened. 
Ordinarily,  the  question  of  negligence  is  one  of  fact  to  be  submitted  under 
proper  instructions  to  the  determination  of  a  jury.  Where  the  facts  are  dis- 
puted, where  there  is  any  reasonable  doubt  as  to  the  inference  to  be  drawn 
from  them,  or  where  the  measure  of  duty  is  ordinary  and  reasonable  care, 
and  the  degree  varies  according  to  the  circumstances,  the  question  cannot,  in 
the  nature  of  the  case,  be  considered  by  the  court,  it  must  be  submitted  to 
the  jury.  But  where  the  facts  and  the  inferences  therefrom  are  undisputed, 
where  the  precise  measure  of  duty  is  determinate,  the  same  under  all  circum- 
stances, where  a  rule  of  duty  in  a  given  exigency  may  be  certified  and 
accurately  defined,  the  question  is  for  the  court  and  not  the  jury.  B.,  who 
was  employed  by  C.,  a  railroad  company,  at  its  repair  shops  —  having  been  so 
employed  for  about  five  years  —  in  conjunction  with  other  of  his  fellow  work- 
men, had  made  an  arrangement  with  an  engineer  of  the  company  to  carry 
them  each  evening  to  their  homes,  about  two  miles  from  the  shops.  The 
train  consisted  of  a  locomotive,  a  tender,  and  a  gondola  car.  The  gondola 
truck  stood  eleven  inches  higher  than  that  of  the  tender  ;  B.  had  a 
habit  of  sitting  on  the  rear  platform  of  the  tender,  with  his  legs  hanging  over 
the  side.  He  was  repeatedly  warned  of  the  danger  he  was  placing  himself 
in.  Whilst  so  riding,  and  whilst  there  was  plenty  of  room  in  the  gondola, 
the  train  stopped  at  a  point  to  discharge  some  articles,  when  a  light  engine 
that  had  been  following  the  gondola,  through  a  blunder  of  the  engineer  in 
charge,  ran  against  the  rear  bumper  of  the  gondola,  and  forced  the  forward 
bumper  of  it  up  on  to  the  rear  platform  of  the  tender,  where  B.  was  seated; 
the  result  was,  jB.  was  killed.  Held,  in  an  action  to  recover  damages  for 
occasioning  the  death,  that  the  court  should  have  instructed  the  jury  that  B. 
had  been  guilty  of  contributory  negligence.  Lehigh  Valley  Railroad  Co.  v. 
Qreiner,  Penn.,  787. 

of  parent.]    The  contributory  negligence  of  a  parent  or  guardian  will 

not  bar  a  recovery  by  an  infant  for  injury  resulting  from  the  negligence  of 
another.     Erie  (My  Passenger  Ry.  Co.  v.  Schuster,  Penn.,  858. 
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4.  Contributory  —  onus  probandi — presuming  defect  removed.]    The 

burden  of  proving  want  of  ordinary  care  rests  upon  the  party  alleging  it,  and 
ordinarily  the  burden  of  showing  contributory  negligence  is  on  the  defendant. 
Where  one  from  mere  fool-hardiness  knowing  a  defect  exists  rushes  against 
it,  when  he  also  knows  it  can  be  avoided  by  taking  another  way  which 
is  safe  and  convenient,  he  has  no  cause  for  damages.  A.,  who  resided 
near  a  defectively-covered  culvert  upon  a  public  highway,  attempted  to  pass 
over  it ;  at  the  time  it  presented  the  appearance  of  being  safe  —  ten  days 
before  she  had  observed  that  the  covering  was  in  a  dangerous  condition  —  as 
she  stepped  upon  it,  it  yielded,  she  fell  and  was  seriously  injured.  Held,  in 
an  action  against  the  township  for  damages,  in  which  the  foregoing  was 
proven,  that  there  was  no  error  in  refusing  to  charge  that,  under  all  the  evi- 
dence, the  verdict  should  be  for  defendant,  as  A.  might  have  presumed  the 
defect  previously  observed  by  her  had  been  removed,  besides  she  might  have 
forgotten,  and  the  jury  might  impute  her  forgetfulness  to  other  causes  than 
negligence.  Township  of  Kingston  v.  Gibbons,  Penn.,  781. 
6.  Imputable  —of  driver.]  A.  took  B.,  an  acquaintance,  out  driving  in  his 
sleigh.  Whilst  turning  off  of  one  street  into  another,  a  portion  of  which  had 
been  re-macadamized,  one  runner  of  the  sleigh  passed  up  into  the  new 
macadamizing,  which  caused  the  sleigh  to  turn  over.  The  result  was  B. 
was  thrown  out  and  seriously  injured.  Held,  in  an  action  for  damages 
brought  by  him  against  the  municipality  maintaining  the  highway,  that  the 
negligence  of  A.  could  not  be  imputed  to  B.  so  as  to  bar  a  recovery.  Borough 
of  Carlisle  v.  Brisbane,  Penn.,  141. 

6.  — - — .]  Negligence  of  the   driver  of  a  public  or  private  vehicle  cannot  be 

imputed  to  a  passenger  who  has  no  control  over  the  same;  and  it  will  not 
constitute  a  bar  to  the  right  of  the  passenger  to  recover  for  injuries  received 
by  a  collision  with  the  defendant.     Id. 

7.  Failure  to  give  signals  at  crossing.]    Proof  of  defendant's  failure  to  give 

the  regular  signals  of  the  approach  of  its  train  to  a  crossing,  and  also  that 
just  immediately  before  the  collision  and  when  the  conveyance  in  which  the 
plaintiff  was  riding  upon  the  highway  near  defendant's  track,  the  engineer 
blew  the  whistle,  which  frightened  plaintiff's  horse,  and  thus  caused  the 
collision,  will  be  sufficient  to  submit  the  question  of  defendant's  negligence 
to  the  jury.     Philadelphia,  W.9  etc.,  R.  Go.  v.  Hogeland,  Md.,  292. 

8.  Pasturing  cattle.]    A  man  who  takes  cattle  to  pasture  is  bound  to  use 

reasonable  and  ordinary  care  to  protect  them  from  injury.  Wood  v.  Bemick, 
Mass.,  747. 

9.  Burden  of  proof.]    If  the  plaintiff  claims  that  his  cattle  were  injured  by  the 

negligence  of  the  agister,  the  burden  of  proof  is  upon  him  to  show  such 
negligence.    Id. 

10.  Personal  injury  to  child  — due  care.]  In  an  action  for  personal  injuries, 
it  appeared  that  the  defendants  while  erecting  a  building  upon  a  public 
street  had  fixed  a  pulley  near  the  sidewalk  in  front  of  the  building,  which  was 
connected  with  an  elevator  in  the  building;  that  the  plaintiff's  intestate,  a 
boy  eight  years  old,  was  passing  upon  the  sidewalk,  and  being  called  to  by 
some  one  in  the  building,  stopped  and  took  hold  of  the  rope,  when  it  suddenly 
started  and  drew  his  hand  into  the  wheel,  and  he  was  injured.  The  defend- 
ants had  a  right,  under  their  building  permit,  to  erect  barriers  and  exclude 
the  public  from  that  portion  of  the  street ;  but  the  evidence  was  conflicting 
as  to  the  existence  of  such  barriers,  and  also  as  to  the  position  of  the  wheel 
and  rope  with  reference  to  the  sidewalk.  Held,  that  the  question  of  defend- 
ant's negligence  and  of  the  contributory  negligence  of  plaintiff's  intestate 
was  for  the  jury ;  that  if  the  conduct  of  plaintiffs  intestate  was  such  as  would 
reasonably  be  expected  of  a  boy  of  his  age,  the  jury  might  find  that  he  exer- 
cised due  care.     Moyniham  v.  Widden,  Mass.,  92. 

11.  Bailroad  crossing  —  license  to  cross.]  When  a  railroad  company  has 
for  years,  without  objection,  permitted  the  public  to  cross  its  tracks  at  a 
certain  point,  not  in  itself  a  public  crossing,  it  owes  the  duty  of  reasonable 
care  toward  those  crossing,  and  whether  m  a  given  case  such  reasonable 
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care  tias  been  exercised  or  not  is  ordinarily  a  question  for  the  jury  under  all 
the  evidence.     Taylor  v.  Deleware  and  Hudson  Canal  Co.,  Penn.,  668. 

12.  Railroad  crossing— failure  to  signal— question  for  jury.]  In  an  action 
to  recover  for  personal  injuries  received  by  the  plaintiff  from  being  run  over 
by  defendant's  cars,  there  was  a  dispute  as  to  whether  the  defendant  was 
negligent  in  failing  to  give  proper  warning  of  the  approach  of  its  train, 
and  whether  the  place  where  the  plaintiff  was  injured  was  a  traveled,  public 
highway.  The  plaintiff  was  walking  across  the  track,  and  the  train  was 
backing  when  it  struck  her.  The  judge  charged  the  jury  that  it  was  a 
question  for  them  to  determine  to  what  extent,  and  in  what  manner, 
the  alley  where  the  plaintiff  was  injured  was  used  by  the  public;  and  if  they 
came  to  the  conclusion  that  the  right  of  passage  was  there  exercised  by  the 
public,  as  claimed  by  the  plaintiff,  notoriously  and  constantly,  previously  to 
and  at  the  time  of  the  accident,  then  they  were  required  to  determine  the 
amount  of  care  and  prudence  which  the  defendant  was  required  to  exercise 
in  approaching  and  crossing  the  alley;  and  that  then  the  defendant,  while 
not  absolutely  bound  to  ring  a  bell  or  blow  a  whistle,  yet  was  bound  to  give 
some  notice  and  warning,  reasonable  and  proper,  under  the  circumstances,  in 
approaching  the  crossing,  and  that  it  was  for  them  to  determine  whether 
such  notice  and  warning  were  given.  Held,  that  the  instructions  were 
proper;  that  the  defendant,  while  backing  its  train  toward  a  crossing  exten- 
sively and  notoriously  used  by  the  public,  was  bound  to  use  reasonable  and 
ordinary  care  so  as  not  to  endanger  those  who  might  be  lawfully  upon  its 
track,  and  what  care  and  prudence,  if  any,  besides  ringing  the  bell,  it  should 
have  taken  upon  a  train  thus  backing  was  properly  left  for  the  jury  to  deter- 
mine.    Byrne  v.  Neio  York  Cent.,  etc.,  R.  Co.,  795. 

18.  Signals.]  Failure  to  give  the  statutory  signals  of  the  approach  of  a  railway 
train  is  negligence  per  se.     Sherry  v.  New  York,  etc.,  M.  Co.,  N.  Y.,  491. 

14.  Street  crossings.]  It  is  the  duty  of  one  traveling  on  a  street  crossed  by  a 
railway  to  exercise  care  and  diligence  to  discover  whether  a  train  is  about 
to  pass,  and  failure  to  do  so,  or  if  seeing  an  approaching  train,  an  attempt  is 
made  to  cross  the  track,  the  party  is  guilty  of  contributory  negligence,  which 
bars  a  recovery.     Id. 

15.  Question  for  jury.]  Whether  a  complaining  party  is  within  the  rule  of 
exclusion,  or  whether  their  conduct  in  a  given  case  was  consistent  with 
reasonable  and  ordinary  care,  is  under  all  the  circumstances  a  question  for 
the  jury.     Id. 

16.  Train  obstructed  crosswalk — child  injured.]  In  an  action  to  recover 
for  personal  injuries  received  by  the  plaintiff  from  being  struck  by  a  dummy 
engine  on  defendant's  road,  it  appeared  that  a  train  of  two  cars  had  come  up 
Third  avenue,  Brooklyn,  on  the  east  track  and  stopped  for  a  moment  at 
Thirty-ninth  street,  in  such  a  position  that  the  dummy  drawing  the  train 
reached  somewhat  beyond  the  north  crossing  while  the  rear  end  of  the  rear 
car  was  seventeen  or  eighteen  feet  south  of  the  south  crosswalk,  thus  totally 
obstructing  the  passage  on  both  crosswalks.  The  plaintiff,  a  child  five  years 
old,  was  standing  near  the  south-east  corner  of  the  avenue  and  the  street, 
waiting  for  the  train  to  move,  and  as  it  started  she  commenced  to  cross  the 
street  and  passed  just  in  the  rear  of  the  last  car,  and  as  she  stepped  from 
behind  the  car  she  was  struck  by  a  dummy  coming  down  on  the  west  track, 
and  which  she  could  not  see  until  she  stepped  from  behind  the  train  going 
up.  The  down  train  gave  no  warning  by  either  bell  or  whistle.  It  was  in 
the  afternoon  and  the  streets  and  crossings  were  filled  with  people  and 
vehicles.  Plaintiff  put  in  evidence  an  ordinance  of  the  city  which  provided 
that  "cars  stopping  at  a  street  intersection  shall  stop  at  the  further  walk 
thereof  so  that  the  cars  shall  not,  when  stopped,  interfere  with  the  travel  on 
the  cross  streets."  Held,  that  the  evidence  justified  a  submission  to  the  jury 
of  the  question  of  defendant's  negligence.  In  such  a  case  if  the  child 
exercised  due  care,  and  the  injury  was  caused  solely  by  the  negligence  of  the 
defendant,  the  question  as  to  the  parents'  negligence  in  permitting  the  child 
to  be  alone  upon  the  street  is  immaterial  The  court  charged  the  jury  that  if 
they  found  the  defendant  "omitted  precautions  which  they  should  have 
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adopted  in  order  to  prevent  injury  to  people  on  thie  highway,  then  they  are 
responsible, "  and  that  "  it  is  for  you  to  say,  under  the  circumstances,  whether 
or  not  the  defendant  should  have  adopted  other  precautions  at  this  place 
than  those  which  it  did  observe."  The  context  showed  that  the  language 
quoted  had  reference  only  to  the  defendant's  manner  of  running  its  .cars. 
Held  no  error.  Gumming  v.  Brooklyn  City  R.  Co.,  N.  Y.,  798. 
See  Master  and  Servant  ;  Railroad. 

NEGOTIABLE  INSTRUMENT. 

Draft — condition — agreement  to  accept — evidence.  ]  A  party  who  purchases 
a  draft  upon  the  authority  of  a  letter  from  the  drawees  to  the  maker,  authorizing 
him  to  draw  upon  them  for  the  amount  thereof,  takes  it  subject  to  the  con- 
ditions, if  any,  contained  in  the  letter.  The  drawees,  by  letter,  authorizing 
the  maker  of  a  draft  to  draw  upon  them  for  $500,  "  as  soon  as  the  schooner 
Russell  should  complete  her  cargo  of  yellow  pine  flooring."  The  maker  pre- 
sented the  draft  and  letter  with  a  bill  of  lading,  which  stated  that  the 
schooner  had  been  loaded,  with  yellow  pine  lumber,  to  certain  bankers,  who 
cashed  the  draft.  The  cargo  turned  out  to  be  not  of  the  kind  called  for  by 
the  letter,  and  the  drawees  refused  to  pay  the  draft  In  an  action  to  enforce 
payment,  held,  that  the  conditions  contained  in  the  letter  not  having  been 
complied  with,  they  were  not  liable  upon  their  agreement  to  accept.  Upon 
the  trial  the  court  admitted  evidence  to  show  that  the  cargo  delivered  was 
quite  as  valuable  as  a  cargo  of  yellow  pine  flooring  would  have  been.  Held 
error.     Brown  v.  Ambler,  Md.,  723. 

NEW  TRIAL. 

1.  A  new  trial  was  had  under  an  agreement  authorizing  the  admission  of  any 

evidence  that  would  be  admissible  upon  any  state  of  the  pleadings.  Plaintiff 
claimed  that  a  certain  amount  was  due  to  her  by  defendant's  testatrix  for 
royalties  received  by  her  from  a  patent  in  which  the  plaintiff  claimed  an 
interest  and  for  moneys  advanced.  After  the  plaintiff  had  offered  evidence 
tending  to  prove  her  claims,  defendant  offered  in  evidence  the  record  of  two 
cases  in  the  circuit  court  of  Baltimore  city,  from  which  it  appeared  that  the 
question  of  any  indebtedness  of  testatrix  to  plaintiff  in  respect  to  the  amount 
claimed  in  the  writ  as  well  as  on  any  other  account  was  squarely  presented  to 
the  court.  Held,  that  plaintiff  was  estopped  from  asserting  any  of  her  claim 
in  this  case.     Trayhern  v.  Colburn,  Md.,  274. 

2.  Weight  of  evidence.]    The  court  will  not  grant  a  new  trial  when  the  evi- 

dence is  conflicting,  unless  the  verdict  is  clearly  against  the  weight  of  evi- 
dence.    Purinton  v.  Maine  Cent.  R.  Co.,  Me.,  46. 

8.  .]  A  new  trial  will  not  be  granted  when  the  verdict  is  not  clearly  against 

the  weight  of  evidence.    Byron  v.  Beat,  Me.,  49. 

NEW  YORK  CITY. 

1.  Board  of  assessors— not  liable  for  acts  of.]    The  board  of  assessors  of 

the  city  of  New  York  do  not  act  as  the  servants  or  officers  of  the  city,  but 
are  an  independent  tribunal,  and  for  the  illegal  and  fraudulent  acts  of  said 
board  of  assessors  the  city  is  not  liable.     Hetzer  v.  Mayor,  etc.,  N.  Y.t  98. 

2.  Presenting  claims— -repayment  of  void  assessment.]  The  presentation 

of  a  claim  against  the  city  of  New  York,  pursuant  to  section  105  of  the  char- 
ter of  1873,  although  a  necessary  preliminary  to  enable  the  claimant  to  main- 
tain an  action  thereon,  is  not  the  commencement  of  an  action.  An  assess- 
ment was  paid  on  June  6,  1871 ;  on  the  fourth  of  the  following  December  an 
order  was  entered  vacating  the  same.  November  17,  1877,  a  written  demand 
was  presented  to  the  comptroller  of  the  city  for  the  repayment  of  the  amount 
paid  to  discharge  the  assessment;  the  payment  not  having  been  made,  this 
action  was  commenced  on  the  eighteenth  of  December  following.  The  stat- 
ute prohibited  the  commencement  of  any  action  for  a  period  of  thirty  days 
after  said  demand.  Held,  that  plaintiffs  action  was  not  barred.  Brehm  v. 
Mayor,  etc.,  N.  Y.,  488. 
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NOTICE. 

Beoord  of  deed— comptroller.]  The  mere  record  of  a  deed  is  not  notice  to 
the  comptroller  that  the  grantee  is  the  party  entitled  to  the  money  to  be 
refunded  by  the  State  on  account  of  an  invalid  tax  sale  of  the  premises. 
People  v.  Chapin,  N.  Y.,  447. 

NUISANCE. 

Interfering  with  water-course  —  continuing  —  evidence.]  Plaintiff 
brought  suit  against  defendants  for  having  maintained  a  dam,  and  thus  unlaw- 
fully interfered  with  the  natural  flow  of  water  in  a  river  bounding  his  land. 
Upon  the  trial  he  offered  to  prove  that  after  suit  brought,  defendants  had 
persisted  in  continuing,  increasing  and  strengthening  the  obstructing  dam. 
Held,  as  the  alleged  nuisance  was  of  a  continuing  character,  and  the  requisite 
notice  under  the  act  of  May  2,  1876 — P.  L.  95  —  had  been  given,  the  evi- 
dence was  admissible.    Humphrey  v.  Jmn,  Penn.,  30. 

OFFICE   AND  OFFICER. 

Appointment  —  ad  interim  or  full  term  —  city  of  Troy  —  chamberlain.  ] 

The  charter  of  the  city  of  Troy  provided  that:  "In  the  event  of  sick- 
ness or  absence  of  the  chamberlain,  if  he  shall  neglect  to  appoint  some  suit- 
able person  to  discharge  the  duties  of  the  office,  the  mayor  may  appoint  some 
suitable  person,  to  be  approved  by  the  common  council,  to  discharge  the 
duties  of  such  officer  during  such  sickness  or  absence."  H.  was  appointed  by 
the  mayor,  to  discharge  the  duties  of  chamberlain  during  the  absence  of  C, 
the  then  incumbent,  and  his  appointment  was  duly  approved  by  the  common 
council.  Held,  that  H.'s  appointment  was  not  intended  for  a  full  term,  but 
only  during  the  absence  of  C.     People  v.  Hall,  N.  Y.,  443. 

ORPHANS'  COURT. 

Costs  —  caveat  filed.]  The  orphans'  court  having  ordered  the  costs  and  ex- 
penses of  litigation,  on  caveat  filed — §  177,  orphans'  court  act — the  widow, 
who  was  the  legatee  of  the  personal  estate  charged  with  the  payment  of  debts 
and  expenses,  may  have  relief  against  the  devisee  who  filed  the  caveat.  Hoit 
v.  Hoit,  N.  J.,  54. 

PARTNERSHIP. 

1.  Fraud  of  partner — judgment  creditor.]    The  acts  of  each  and  all  the 

persons  in  copartnership,  and  the  copartnership  itself,  in  dealing  with  the 

Sartnership  property,  are  subject  to  the  same  legal  rules  as  an  individual, 
►ne  partner  cannot  transfer  partnership  property,  without  the  knowledge  of 
the  others,  in  violation  of  the  rights  of  creditors ;  and  one  partner  cannot  make 
such  transfer  with  the  consent  of  the  others  as  to  the  transfer,  though  they 
maybe  ignorant  of  the  fraud.  Such  a  transfer,  in  fraud,  made  by  one  part- 
ner, cannot  be  upheld  even  though  the  others  join  therein  ever  so  innocently, 
for  the  intended  fraud  of  one  vitiates  it  as  to  all.  A  creditor  has  no  standing 
in  equity  to  set  aside  a  fraudulent  transfer  made  by  his  debtor  until  he  has 
recovered  a  judgment,  except  in  the  case  of  the  death  of  the  debtor  and  there 
is  no  administrator,  or  if  there  be  one,  and  the  creditor  files  his  claim  and  it 
is  not  disputed.     Second  National  Bank  of  Bed  Bank  v.  Farr,  N.  J.,  821. 

2.  What  constitutes.]    If  a  portion  of  the  profits  of  the  business  are  received 

by  an  employee  in  the  firm  as  a  compensation  for  services  rendered  in  some 
special  capacity,  such  employee  does  not  thereby  acquire  the  rights  and  incur 
the  responsibility  of  a  partner.     Whiting  v.  Leahin,  Md.,  520. 

8.  Capital.]  The  capital  of  a  firm  may  consist  of  the  mere  use  of  the  property 
owned  by  one  member  of  the  firm.     Id. 

4.  What  does  not  constitute.]  The  plaintiff  advanced  money  to  the  defend- 
ant, taking  his  note  therefor,  upon  the  agreement  "  that  if  after  further  exam- 
ination the  plaintiff  should  conclude  to  become  a  partner  in  the  business,  he 
should  have  the  right  to  do  so,  and  should  be  admitted  as  an  equal  partner 
with  the  defendant,"  and  that  in  such  case  the  sums  for  which  the  notes  were 
given  should  be  considered  as  contributions  to  the  capital  of  the  firm.     Held, 
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that  no  partnership  was  formed  by  this  agreement,  and  that  plaintiff  was 
entitled  to  recover  on  the  notes.     Morrill  v.  Spurr,  Mass.,  255. 

5.  Winding    up    of— compensation— personal    representatives    of 

deceased  partner.]  The  duty  of  winding  up  the  partnership  business 
upon  the  death  of  one  of  the  firm  devolves  upon  the  surviving  partner,  and 
in  the  event  of  his  incapacity,  and  the  performance  of  the  work  by  the  execu- 
tor or  administrator  of  the  dead  partner,  such  executor  or  administrator  must 
seek  his  compensation  for  such  services  from  the  assets  of  the  partnership, 
and  not  the  estate  of  the  deceased  partner.  Appeal  of  Miller,  Penn.,  637. 
See  Insolvency,  714. 

PARTITION. 

Accepting  benefit  of  judgment  after  appeal.]  By  the  judgment  in  an 
action  of  partition  defendant  was  awarded  a  portion  of  the  proceeds  resulting 
from  a  sale  ordered  by  the  court.  After  he  had  perfected  an  appeal  from 
said  judgment  he  accepted  the  proceeds  and  took  the  costs  allowed  him  by 
the  judgment.  Held,  that  his  appeal  should  be  dismissed.  Alexander  v. 
Alexander,  N.  Y.,  107. 

PARTIES. 

By  the  act  of  1872  —  chap.  270  —  a  married  woman  may  be  sued  on  any  bond 
executed  jointly  with  her  husband.    Smith  v.  State,  Md.,  290. 

PATENT. 

1.  Royalties — accounting]  B.,  a  patentee  of  an  invention,  gave,  by  parol,  toC. 

permission  to  manufacture  and  sell  the  invention,  C.  to  render  to  B.  annually 
an  account  of  the  number  manufactured,  and  to  pay  a  royalty.  Held,  that  if 
0.  failed  to  account,  B.  could  invoke  the  aid  of  an  action  of  account  rendered. 
Held,  also,  that  he  could  proceed  either  by  bill  in  chancery  or  at  com- 
mon law.    Appeal  of  Adams,  Penn.,  187. 

2.  production  or  books.]    To  a  bill  in  equity  filed  by  B.  for  an  account 

render,  C.  alleged  that  his  answer  to  a  former  bill,  filed  in  the  United  States 
circuit  court,  was  in  effect  an  account  stated.  Held,  that  B.  had  a  right  to 
demand  the  production  of  C.'s  books,  and  by  examination  of  C.  himself, 
elicit  such  facts  as  were  peculiarly  within  his  knowledge  in  the  premises.  Id. 

PAYMENT. 

1.  Evidence  —  indorsements  of.]    At  the  time  of  the  death  of  a  testator,  his 

widow  held  a  note  for  $5,000  against  him,  given  for  borrowed  money,  dated 
March  17,  1870.  Held,  that  indorsements  of  payment  thereon  made  by  the 
holder,  when  against  her  interest  so  to  do,  was  prima  facie  evidence  of  pay- 
ment, and  that  the  surrogate  was  authorized  to  find  that  the  note  was  thereby 
kept  alive  notwithstanding  the  fact  that  the  last  two  payments  were  made 
after  the  lapse  of  six  years  from  the  date  and  maturity  of  the  note.  Matter 
of  Kellogg,  if.  Y.,  590. 

2.  Code  Civ.  Proa,  §  829.]     Under  section  829  of  the  Code  Civ.  Proc.,  an 

executor  is  not  competent  to  prove  a  payment  by  him  to  his  testator.     Id. 

3.  Giving  of  note  —  presumption.]    The  general  rule,  that  a  negotiable  note 

given  for  a  simple  contract  debt  is  presumed  to  be  in  payment  of  the  debt, 
is  overcome  by  showing  that  such  was  not  the  intention  of  the  parties,  as 
where  it  would  deprive  the  creditor  taking  the  note  of  the  benefit  of  mort- 
gage security.     Bunker  v.  Barron,  Me.,  872. 

6.  voluntary — tax— duress.]    The  defendant,  a  tax  collector,  before  bank 

stock  was  made  distrainable  for  taxes  by  the  act  of  1882,  No.  11.  distrained 
the  plaintiffs  bank  stock  and  advertised  it  for  sale  to  pay  another's  taxes, 
and  thereupon  the  plaintiff,  with  full  knowledge  of  all  the  facts  and  in  pos- 
session of  his  stock,  paid  the  taxes  under  protest.  Held,  that  it  was  a  volun- 
tary payment     Sowles  v.  SouU,  Vt. ,  758. 

PENALTY. 
See  Abatement  and  Survival;  Conflict  op  Laws. 
Vol.  IX.— 120   ~ 
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PLEADING. 

1.  Abatement  —  former  suit.]    If  the  pendency  of  another  action  for  the 

same  cause  of  action  in  another  State  can  be  pleaded  at  all,  it  can  only  be 
pleaded  in  abatement.    Moore  v.  Spiegel,  Mass.,  546. 

2.  Foreclosure— separate  answer  of  wife— Bev.  N.  J.  638,  §§  10,  11.] 

In  an  action  to  foreclose  a  mortgage,  the  wife  of  the  mortgagor  answered 
separately  without  leave  of  court.  Held,  that  under  the  statute  of  New  Jer- 
sey her  answer  should  be  stricken  out  on  motion.  Pidooek  v.  Mdiek,  N.  J_ 
869. 

3.  Misjoinder  of  actions.]    The  forms  of  action  existing  before  the  Code  are 

still  preserved  in  this  State,  and  assumpsit  and  debt  cannot  be  joined. 
Smith  v.  State,  Md.,  290. 

4.  Multifariousness  —  demurrer.]    The  claim  of  an  heir  to  real  estate  not 

needed  for  the  settlement  of  the  affairs  of  a  partnership,  and  the  right  of  a 
surviving  partner  to  receive  the  personal  property  of  the  firm,  are  distinct, 
and  a  bill  which  seeks  to  enforce  these  rights  is  demurrable.  Keith  v.  Keith, 
Mass.,  377. 

5.  Payment  of  note.]    The  delivery  and  acceptance  of  wood,  under  an  agree- 

ment that  the  price  of  the  wood  shall  be  taken  as  the  payment  of  money  due 
upon  a  promissory  note,  is  not,  in  the  technical  language  of  pleading,  pay- 
ment of  the  note.     JJlsch  v.  Mutter,  Mass  ,  175. 

6.  Fraud  —  must  allege  foots.]    Every  material  fact,  which  it  is  necessary 

for  a  complainant  to  prove  to  establish  his  right  to  the  relief  he  asks,  most 
be  alleged  with  reasonable  fullness  and  particularity.  A  suitor  who  seeks 
relief  on  the  ground  of  fraud  must  state  the  facts  which  constitute  the  fraud, 
so  that  the  person  against  whom  relief  is  sought  may  know  what  he  is  called 
upon  to  answer.     Smith  v.  Wood,  N.  J.,  178. 

7.  Courts  of  law  and  courts  of  equity  have  concurrent  jurisdiction  over  aliena- 

tions made  in  fraud  of  creditors.     Id. 

8.  Change  of  title  — puis  darrein  continuance  —  costs.]    If,  pending  a 

real  action,  the  title  to  the  land  and  the  right  of  possession  pass  from  the 
plaintiff  to  the  defendant,  that  fact  may  be  pleaded  in  bar  of  the  further 
maintenance  of  the  suit.  In  such  a  case  the  plaintiff  will  recover  costs  up 
to  the  time  of  filing  the  plea,  and  the  defendant  afterward.  Leavitt  v.  School 
District,  Me.,  45. 

9.  Variance.]    To  constitute  a  variance  between  a  declaration  and  proof  there 

must  be  a  clear  discrepancy  between  the  averments  and  the  plaintiffs  proof. 
Noroross  v.  Welton,  Vt,  755. 

See  New  York  City,  9a 

POOR  DEBTOR 

1.  DiBolosure  —  ffest-day.]  Justices  to  hear  a  poor  debtor's  disclosure  cannot 

be  selected  on  fast-day.    Poor  v.  Beatty,  Me.,  44. 

2.  bond — damages.]  When  there  is  no  defense  to  an  action  on  a  bond  of 

a  poor  debtor,  the  plaintiff  is  entitled  to  judgment  for  the  amount  of  his  exe- 
cution, costs  and  fees  of  service  with  interest.    Id. 

PRACTICE. 

1.  A  question  will  not  be  considered  unless  raised  by  the  exceptions.    Miles  v. 

Town  of  Albany,  Vt.,  480. 

2.  Amendment  — new  cause  of  action.]  After  the  trial  of  an  action  against 

defendants  as  executors,  the  court  granted  a  motion  amending  the  summons 
and  complaint  and  ordered  the  judgment  awarded,  to  be  entered  against  the 
defendants  individually  and  de  bonis  propriis.  Held  error;  that  the  amend- 
ment substituted  a  new  and  different  cause  of  action  which  the  defendants 
had  not  had  opportunity  to  defend.  VanCott  v.  Prentice,  N.  Y.t  208. 
8.  Decree  misentered  in  minutes.]  If  a  decree  of  the  court  of  errors  be  mis- 
entered  in  the  minutes,  it  must  be  executed  by  the  court  of  chancery  accord- 
ing to  its  terms,  the  proper  practice  being  to  apply  to  the  court  of  errors  to 
rectify  the  entry  of  such  a  decree.     Tutue  v.  Qilmore,  N.  J.,  52. 
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4.  Reversal  of  judgment  on  facts — new  trial.]  In  an  action  brought  ta>  re- 

claim for  a  trust  estate  several  groups  of  real  property,  alleged  to  have  been 
purchased  by  the  trustee  in  his  own  name  as  an  individual,  but  with  the 
trust  funds,  the  referee  found  for  plaintiffs,  finding  that  all  the  lands  de- 
scribed in  the  complaint  belonged  to  the  estate.  The  general  term,  finding 
that  all  the  funds  were  not  satisfactorily  traced  into  any  of  the  lands,  reversed 
the  judgment  and  awarded  a  new  trial  Held,  that  the  order  was  proper. 
ConUvn  v.  Snyder,  N.  Y.,  106. 

5.  Reserved  point—  fects—  judgment  non  obstante  veredicto.]    A  re- 

served question  must  place  distinctly  upon  the  record  not  only  what  the 
point  reserved  is,  but  the  state  of  facts  out  of  which  it  arises,  otherwise  a 
judgment  non  obstante  veredicto  cannot  be  entered.  There  are  three  ways  in 
which  facts  arising  upon  the  evidence  can  find  their  way  into  the  record  — 
"to- wit,"  by  the  finding  of  a  jury,  which  is  a  special  verdict,  by  the  agree- 
ment of  the  parties,  called  a  case  stated,  and  by  the  certificate  of  the  court 
contained  in  a  bill  of  exceptions;  this  last  is  the  mode  directed  by  the  statute 
in  the  case  of  points  reserved.     Central  Bank  v.  Earley,  Penn.,  323. 

6.  Law  court  —  argument.]   When  an  action  pending  m  the  law  court  is  con- 

tinued to  be  argued  in  writing  in  thirty  days,  or  decided  without  argument, 
and  no  argument,  or  papers  of  any  kind,  are  furnished  by  the  court  for  six 
months,  the  case  will  De  disposed  of  by  overruling  the  motion  or  exceptions 
for  want  of  prosecution.     Hadloeh  v.  HazelUne,  Me.,  36. 
See  Nbw  Trial;  Parties;  Trust,  110. 

PROBATE  COURT. 

Jurisdiction — appeal — practice.  [  A  judge  of  probate  has  jurisdiction  of 
the  probate  of  a  will,  under  the  statutes  of  Maine,  though  his  aunt  by  mar- 
riage is  a  legatee.  The  supreme  court  of  probate  will  not  allow  an  appeal  to 
be  entered  by  a  collateral  heir,  who,  by  mistake,  accident,  etc.,  failed  to 
enter  his  appeal  within  the  time  provided,  when  it  does  not  appear  that  the 
petitioner' made  reasonable  efforts  to  seasonably  claim  an  appeal  and  reason- 
able diligence  in  prosecuting  his  petition.  Nor  will  the  court  allow  such 
an  appeal  to  be  entered  when  justice  does  not  require  it ;  nor  when  the  real 
object  sought  is  to  secure  a  compromise.    MarttoK,  Petitioner,  Me.,  736. 

RAILROAD. 

1.  Care  in  running  trains  —  crossing  highway  —  notice  —  look  and 

listen.]  The  care  to  be  exercised  by  a  railroad  company  in  the  running  of 
its  trains  must  be  measured  by  the  circumstances.  Where  a  railroad  crosses 
a  much  traveled  highway,  the  company  operating  the  road,  as  well  as  the 
public  using  the  highway,  is  bound  to  exercise  a  degree  of  care  commensurate 
with  the  danger.  It  is  the  duty  of  the  company  to  give  sufficient  notice  of 
the  approach  of  its  trains,  and  to  moderate  the  speed  to  a  rate  consistent  with 
the  public  safety.  It  is  the  duty  of  the  traveler  upon  the  highway,  immedi- 
ately before  attempting  to  pass  over  the  railroad  crossing,  to  stop,  look  and 
listen  for  approaching  trains.  Lehigh  Valley  R.  Co.  v.  Brandtmaier,  Penn., 
672. 

2.  Crossing — lookout.]    It  is  the  duty  of  train-men  on  a  railroad  to  keep  a 

sharp  lookout  when  approaching  a  crossing.  Purinton  v.  Maine  Cent.  B.  Co., 
Me.,  46. 

3.  Elevated —New  York  city— damage  to  property  of  abutting  owners.] 

An  elevated  railroad  in  the  streets  of  New  York  city,  operated  and  constructed 
as  at  present,  is  a  perversion  of  the  use  of  the  street  from  the  purposes  orig- 
inally designed  for  it,  and  is  a  use  which  neither  the  city  authorities  nor  the 
legislature  can  legalize  or  sanction  without  providing  compensation  for  the 
injury  inflicted  upon  the  property  of  abutting  owners.  Abutters  upon  a  pub- 
lic street,  claiming  title  to  their  premises  by  grant  from  the  municipal  authori- 
ties, acquire  an  easement  in  the  bed  of  the  street  for  ingress  and  egress  to  and 
from  their  premises,  and  also  for  the  free  and  uninterrupted  passage  and  cir- 
culation of  light  and  air  through  and  over  such  street  for  the  benefit  of  their 
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property  situated  thereon.  The  ownership  of  such  easement  is  an  interest  in 
real  estate,  constituting  property  within  the  meaning  of  that  term,  as  used  in 
the  Constitution  of  the  State,  and  requires  compensation  to  be  made  therefor 
before  it  can  lawfully  be  taken  from  its  owner  for  public  use.  The  erection 
of  an  elevated  railroad,  the  use  of  which  is  intended  to  be  permanent,  in  a 
public  street,  and  upon  which  cars  are  propelled  by  steam  engines,  generating 
gas,  steam  and  smoke,  and  distributing  in  the  air  cinders,  dust,  ashes  ana 
other  noxious  and  deleterious  substances,  and  interrupting  the  free  passage 
of  light  and  air  to  and  from  adjoining  premises,  constitute  a  taking  of  the 
easement,  and  its  appropriation  by  the  railroad  corporation,  rendering  it  liable 
to  the  abutters  for  the  damages  thereby  occasioned  to  their  property.  Lahr  v. 
Metropolitan  Elevated  R  Co.,  N.  Y.,  588. 

4.  Pence  —  agreement  with  parties  having  no  title.]  Specific  performance 

of  an  agreement  to  fence  each  side  of  their  road,  entered  into  by  a  railway 
company  with  parties  having  no  title  to  the  land,  will  not  be  decreed.  Van- 
dorn  v.  New  Jersey  Southern  Railway  Co.,  N.  J.,  865. 

5.  When  not  bound  to  fence.]    A  company  not  formed  under  the  general 

railroad  act  is  not  bound  to  fence  its  right  of  way  in  the  absence  of  such  pro- 
vision in  its  charter.    Id. 

6.  Loss  of  reticule.]    A  railroad  company  is  not  liable  for  the  loss  of  a  reticule 

left  upon  the  sill  of  a  car  window,  and  stolen  while  the  passenger  is  absent 
from  the  car  obtaining  refreshments.  Whitney  v.  Pullman's  Palace  Car  Co., 
Mass.,  254. 

7.  New  York  oable  road  —  validity  of  organization.]    Order  of  the  gen- 

eral term  denying  a  motion  to  confirm  the  report  of  the  commissioners 
appointed  to  determine  whether  petitioner's  proposed  railways  ought  to  be 
constructed,  etc.,  affirmed.  Matter  of  New  York  Oable  Co.  v.  Mayor,  etc, 
N.  Y.f  500. 
S.  Mandamus  —  station-houses  —  railroad  commissioners.]  There  is 
nothing  in  the  provisions  of  the  general  railroad  act — Laws  of  1850  —  by 
which  a  company  organized  thereunder  can  be  compelled  to  provide  suitable 
freight  and  passenger  houses  at  a  village  located  upon  the  line  of  the  road. 
The  law  leaves  the  matter  entirely  to  the  discretion  of  the  company.  Neither 
have  the  railroad  commissioners  any  authority  which  can  be  enforced  in  the 
courts  to  require  the  company  to  provide  such  accommodations.  People  v. 
New  York  and  Lake  Erie  R.  Co.,  N.  Y.,  198. 

See  Certiorari,  606.    Eminent  Domain;  Negligence,  167,  491 . 

RATIFICATION. 
See  Action,  546. 

REAL  ESTATE. 
Contract  for  sale  oft]    The  interest  of  a  party  in  a  contract  for  the  sale  of  land 
is  real  estate,  and  at  his  death  passes  as  such  to  his  heirs,  and  not  to  his 
administrator ;  and  the  heirs  alone  can  assign  and  convey  such  an  interest 
Palmer  v.  Morrison,  N.  Y.,  450. 

RECORDING  ACT. 
Leases  for  years  —mortgage  —judgment.]  The  fourteenth  section  of  the 
act  concerning  conveyances,  requiring  deeds  or  conveyances  of  lands,  tene- 
ments or  hereditaments  to  be  recorded,  does  not  apply  to  leases  for  years, 
nor  does  the  mortgage  registry  act  apply  to  mortgages  of  such  leasehold 
estates.  If  a  judgment  creditor  releases  his  judgment  to  enable  the  judg- 
ment debtor  to  borrow  money  on  mortgage  from  A.,  and  A.  loans  the  money 
and  takes  a  mortgage  to  secure  it,  the  judgment  creditor  is  chargeable  with 
notice  of  such  mortgage,  and  he  cannot  set  up  a  judgment  recovered  after 

the  delivery  of  such  mortgage  to  A.  and  displace  it,  because  the  morf 

to  A.  is  not  recorded  before  the  entry  of  such  judgment.     BramhaU  v.  ' 
inson,  N.  J.,  242. 
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REPLEVIN. 
Damages  — use  of  property.]  When  a  defendant,  from  whom  the  plaintiff 
repievined  a  piano,  succeeds  in  the  action,  he  is  entitled  to  recover  of  the 
plaintiff  such  damages  for  the  detention  thereof  as  the  jury  shall  be  satisfied 
the  use  of  the  property  was  worth  to  the  defendant  during  the  time  of  the 
detention,  considering  the  nature  and  character  of  the  property.  Boston 
Loan  Co.  v.  Myers,  Mass.,  743. 

RES  ADJUDICATA. 
Motion.]     The  doctrine  of  res  judicata  is  not  applicable  to  the  summary  detei- 
minatdon,  by  a  subordinate  tribunal,  of  motions  which  are  merely  incidental 
to  a  suit,  when  such  determination  cannot  be  reviewed  in  the  appellate 
courts.    Selz  v.  Presburger,  N.  J.,  882. 

REWARD. 

The  mayor  of  a  city  offered  a  money  reward  for  the  arrest  and  conviction  of  "  any 
party  or  parties  setting  fire  to  buildings  of  any  description  within  the  limits 
of  the  city."  Held,  that  one  to  be  entitled  to  the  reward  must  have  dis- 
covered and  arranged  the  evidence  which  warranted  the  guilty  party's 
arrest,  and  on  which  he  was  convicted.  Binehart  v.  City  of  Lancaster, 
Penn.,  473. 

ROADS. 

1.  Setting  aside  return — defective  order.]    Return  of  a  public  road  set 

aside,  because  the  order  served  on  the  surveyors  of  the  highways  did  not  state 
definitely  a  place  of  meeting  of  the  surveyors,  and  because  the  surveyors  did 
not  meet  at  the  place  stated  in  the  advertisements  set  up,  giving  to  the 
public  notice  of  the  meeting.     Matter  of  Johnson,  N.  J.,  605. 

2.  Township  — contract— ultra  vires.]    Two  townships  in  need  of  a  public 

road  between  two  points,  finding  it  far  more  economical  to  rent  the  privilege 
of  passing  over  a  towing-path,  the  property  of  a  canal  company,  than  to  open 
an  entirely  new  road,  entered  into  an  agreement  with  the  canal  company  to 
pay  each  $50  per  annum  to  the  company  for  the  right  of  passage  for  the 
public  over  the  towing-path.  Held,  that  the  contract  was  ultra  vires  and 
could  not  be  enforced.  Pennsylvania  Canal  Co.  v.  Townships  of  Shirley  and 
Union,  Penn.,  461. 

SALE. 

1.  Implied — taking  gravel  without  objection.]    When  the  owner  of  land 

stands  by  and,  without  objection,  permits  a  party  to  take  gravel  from  his 
land,  a  sale  of  the  gravel  may  be  implied.  In  such  a  case  the  real  owner  who 
.  is  in  possession  may  maintain  an  action  to  recover  for  the  gravel  taken,  not- 
withstanding the  paper  title  to  the  premises  is  in  another  party.  Barry  v. 
City  of  Worcester,  Mass.,  854. 

2.  Undue  influence — attorney  and  client.!    The  owner  of  a  mortgage  hav- 

ing sold  it  to  H.,  her  attorney,  under  circumstances  which  would  have  enabled 
her  to  avoid  the  sale,  assigned  the  mortgage  to  M.,  who  immediately  exe- 
cuted an  assignment  thereof  in  blank ;  both  assignments  were  delivered  to  H., 
who  offered  the  mortgage  for  sale  and  sold  it  to  D.,  whose  name  he  inserted 
in  the  blank  assignment,  which  he  delivered ;  H.  was  known  by  D.  to  have 
been  the  attorney  of  the  original  owner.  The  mortgage  was  a  third  mortgage, 
and  the  incumbrances  together  equaled  if  they  did  not  exceed  the  value  of 
the  mortgaged  premises ;  the  consideration  of  the  purchase  by  D.  was  about 
half  the  amount  due  on  the  mortgage.  Held,  that,  in  the  absence  of  notice 
that  the  attorney  was  the  purchaser  of  the  mortgage  from  his  client,  the  title 
of  the  purchaser  was  not  affected  by  the  attorney's  acts  or  omissions,  and  that 
the  circumstances  neither  gave  notice  nor  put  the  purchaser  on  inquiry.  Dunn 
v.  Dunn,  N.  J.,  932. 

SEARCH  AND  SEIZURE. 
Complaint — affirmative  criminal  pleading  —  former  conviction.]  A  per- 
son having  conscientious  scruples  against  taking  an  oath  may  affirm  to  a  com- 
plaint for  search  and  seizure,  though  the  statute  requires  a  "  sworn  complaint.99 


Digitized  by 


Google 


958  Index. 

Where  the  certificate  of  the  magistrate  states  the  complainant  made  solemn 
affirmation,  it  is  conclusive,  not  only  that  the  complainant  was  conscientiously 
scrupulous  of  taking  an  oath,  but  that  he  affirmed  under  the  pains  and  penal- 
ties of  perjury.  The  complainant  need  not  allege  that  he  has  probable  cause 
to  believe,  it  is  sufficient  if  he  alleges  that  "he  believes,"  etc.  Technical 
accuracy  is  not  required  in  setting  out  a  former  conviction.  State  v.  Welch, 
Me.,  887. 

SELECTMEN. 

Powers  of,  over  an  invalid  tax  bill  —  voluntary  payment.]  Selectmen 
under  a  statute,  giving  them  "  the  general  supervision  of  the  concerns  of  the 
town, "  have  control  of  an  invalid  tax  bill ;  thus,  the  plaintiff  receiving  a  tax 
bill  as  collector,  advanced  and  paid  into  the  treasury  tne  amount  of  the  same, 
and  when  its  illegality  was  discovered  by  the  selectmen,  they  instructed  him 
not  to  force  collections,  and  promised  to  repay  him  what  he  did  not  collect 
by  voluntary  payment.  Held,  that  the  promise  was  binding  on  the  town;  and 
that  the  payment  by  the  collector  was  not  voluntary.  Miles  v.  Town  of  Albany, 
Vt.,  480. 

SET-OFF. 

Equitable.]  The  doctrine  of  equitable  set-off  will  be  exerted  only  in  a  case 
where  the  equity  invoked  is  entirely  clear  and  certain.  Armstrong  v.  McKd- 
vey,  N.  Y.,  482. 

SHIP  AND  SHIPPING. 
See  Navigation,  154. 

SLANDER. 
Misjoinder  of  parties.]  There  is  no  provision  in  the  statutes  of  this  State  for 
a  joint  action  by  husband  and  wife  for  slander  for  words  spoken  after  the 
marriage  in  respect  to  want  of  chastity  of  the  wife  before  marriage.  Where 
the  action  is  brought  for  several  slanders,  spoken  at  different  times,  which 
are  laid  in  several  counts,  and  the  action  will  not  lie  for  the  words  set  out  in 
one  of  the  counts,  but  will  lie  for  the  words  declared  on  in  the  other  counts, 
and  there  is  a  general  verdict,  assessing  entire  damages,  the  judgment  will  be 
arrested.     Homing  v.  Elliott,  Md.,  287. 

SLEEPING  CAR  COMPANY. 
See  Carrier,  879. 

SPECIFIC  PERFORMANCE. 
Oral  contract  to  lease  —  injunction.]  In  a  suit  for  specific  performance  of  an 
orai  contract  to  lease  certain  real  estate,  the  bill  stated  that  the  agreement 
was  not  made  by  the  defendant  in  person,  but  by  his  agent.  The  answer 
positively  denied  the  statements  of  the  bill  in  regard  to  the  alleged  making 
of  the  agreement  by  the  agent.  Held,  that  an  injunction  granted  upon  com- 
plainant's affidavit  alone  should  be  dissolved.    Campbell  v.  Bunyon,  N.  J.,  864. 

STATE. 
See  Deed,  37. 

STATUTE. 

1.  Construction.]    When  the  language  of  a  legislative  enactment  is  clear  and 

unambiguous,  a  meaning  different  from  that  which  the  words  plainly  imply 
cannot  be  judicially  sanctioned.  Even  when  a  court  is  convinced  that  the 
legislature  really  meant  and  intended  something  not  expressed  by  the  phrase- 
ology of  the  act  it  will  not  deem  itself  authorized  to  depart  from  the  plain 
meaning  of  language  which  is  free  from  ambiguity.    Smith  v.  State,  Md.,  290. 

2.  foreign.]    When  the  courts  of  another  Stateconstrue  its  statute  against 

usury  as  penal,  such  construction  is  controlling  in  the  courts  of  this  State. 
Blaine  v.  CurtU,  Vt.,  78. 

8  "  Public  buildings  "  —  school-house.]  The  charter  of  Bayonne  authorizes 
the  mayor  and  council  to  purchase  sites,  markets,  public  buildings  and 
wharves,  and  to  erect  suitable  buildings  or  wharves  or  other  structures  or 
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improvements  on  said  sites,  and  for  said  purposes,  or  for  the  purpose  of  pur- 
chasing sites  for  school-houses,  to  issue  bonds.  Held,  that  school-houses 
were  not  included  in  the  expression  "  public  buildings,"  and  a  resolution  to 
issue  bonds  to  enlarge  a  school-house  was  illegal.  State  v.  Mayor,  etc., 
Bayonne,  N.  J.,  645. 

STATUTE  OF  FRAUDS. 
See  Contract,  76. 

STATUTE  OF  LIMITATIONS. 

1.  Mutual  account.]    When  there  is  an  account  on  one  side  and  a  demand  on 

the  other,  founded  on  note,  bond,  record  or  the  like,  this  does  not  constitute 
mutual  accounts  between  the  parties  within  the  exception  to  the  statute  of 
limitations.     Mattern  v.  McDivUt,  Penn.,  398. 

2.  Claim  of  attorney.]    The  claim  of  an  attorney  at  law  for  services  rendered 

in  his  professional  capacity  is  not  such  an  account  as  concerns  the  trade  of 
merchandise  and  will  serve  to  take  an  account  out  of  the  statute  of  limita- 
tions.   Id. 

3.  Suspension  —  Code  Civ.  Proa,  §  406.]    Under  section  406,  Code  Civ. 

Proa,  the  statute  of  limitations  is  suspended  during  the  term  of  a  statutory 
prohibition.     Brehm  v.  Mayor,  etc.,  N.  Y.,  488. 

4.  Assets  held  as  administrator  —  time  not  included.]    The  time  during 

which  a  party  holds  assets  as  administrator,  and  while  no  suit  can  be 
instituted  against  him  to  reach  the  same,  is  not  to  be  included  in  measuring 
the  period  of  the  statute  of  limitations.     Whiting  v.  Lealcin,  Md.,  520. 

5.  Deposit  in  bank  —  demand.]    Where  a  deposit  is  made  in  a  bank,  the 

statute  of  limitations  does  not  begin  to  run  until  after  demand  made.  Hum- 
phreys &  Go.  v.  Nat.  Bank  of  Clearfield,  Penn.,  25. 

6.  Equity  follows  the  law.]  Where  there  is  both  a  legal  and  equitable  remedy 

for  the  same  cause  of  action,  if  the  legal  remedy  is  barred  by  lapse  of  time, 
the  equitable  remedy  will  also  be  held  to  be  barred.  Smith  v.  Wood,  N.  J., 
178. 

7.  Obligation  assumed  at  request  of  another.]    When  one  pays  money 

tinder  a  legal  obligation  assumed  by  him  at  the  request  of  another,  and  for 
his  benefit,  the  law  implies  a  promise  to  repay  on  the  part  of  the  person  at 
whose  request  and  for  whose  benefit  the  obligation  was  assumed.  In  such  a 
case  the  statute  of  limitations  begins  to  run  from  the  time  the  party  is  com- 
pelled to  make  such  payment.     Wheeler  v.  Young,  Mass.,  87. 

8.  writ  of  error  —  feme  covert.]    The  statute  limiting  the  time  within 

which  a  writ  of  error  may  be  sued  out  does  not  apply  where  the  plaintiff  in 
error  is  &feme  covert.     Fenn  v.  Early,  Penn.,  147. 

SURROGATE. 

1.  Jurisdiction  —  limited.]    A  surrogate's  court  is  one  of  inferior,  limited 

jurisdiction,  and  those  claiming  under  a  decree  of  a  surrogate  must  show 
affirmatively  his  authority  to  make  it  and  the  facts  which  give  him  jurisdic- 
tion.    Matter  of  Hawley,  N.  Y.,  687. 

2.  Accounting  of  trustees,  guardians,  etc.]    In  respect  to  accountings  by 

testamentary  trustees  or  guardians,  a  surrogate  takes  no  incidental  powers  or 
constructive  authority  by  implication  which  is  not  expressly  given  by  statute. 
Id. 

3.  There  is  a  distinction  between  testamentary  trustees,  testamentary  guardians 

and  guardians  appointed  by  a  surrogate,  and  the  Code  provides  a  distinct 
system  as  to  accounting  by  each.    Id. 

4.  An  attempted  judicial  settlement  by  a  surrogate  of  the  accounts  of  a  guardian 

appointed  by  him,  or  a  testamentary  guardian,  made  either  before  or  since 
the  adoption  of  the  Code  of  Civil  Procedure,  but  while  the  guardianship 
continued,  is  void  for  want  of  jurisdiction.    Id. 

TAX. 
1.  Increase  of  valuation — township  committee.]  The  township  committee, 
under  the  provisions  of  the  act  of  1867  —  Rev.  1160,  §§  91-96  —  can  increase 


Digitized  by 


Google 


960  Index. 

the  valuations  placed  by  the  assessor  upon  real  estate  without  notice  to  the 
owner.  State  v.  Bound,  N.  J.,  608. 
2.  Mortgages  —  non-resident.]  In  matter  of  tax,  the  assessment  is  against 
mortgagees.  A  land-owner  claimed  exemption  and  obtained  deduction  be- 
cause of  a  mortgage  on  bis  land  to  secure  a  bond  payable  to  five  persons, 
conditioned  to  pay  to  each  $1,000,  at  the  death  of  a  certain  person  who  was 
living  at  the  time  of  the  assessment.  One  of  the  mortgagees  had  sold  and 
assigned  all  his  interest  in  the  mortgage,  three  of  the  persons  named  as  mort- 
gagees in  the  assessment  resided  out  of  the  State  of  New  Jersey.  Held,  as  to 
them  the  assessment  should  be  wholly  set  aside.  The  remaining  mortgagee 
resided  in  the  State  of  New  Jersey.  Held,  that  as  to  him  the  assessment 
should  stand  only  for  the  true  value  of  his  interest  to  be  ascertained  by  the 
table  of  mortality  —  upon  expectancy  of  life  of  him  who  was  to  receive  the 
interest  during  life.     State  v.  Vansyckle,  N.  J.,  834. 

TAXATION. 

1.  The  act  of  March  28, 1881  —P.  L.  1881,  p.  104—  does  not  give  the  court  original 

power  to  tax  or  assess,  but  only  to  apply  the  provisions  of  existing  valid 
laws  to  the  case  before  the  court.  State  v.  Mayor,  etc.,  of  City  ofPaterson,  K. 
J.,  603. 

2.  Engine  house  owned  by  city.]    The  engine-houses  and  the  horses  owned 

by  a  municipality  and  used  in  the  operating  of  its  fire  department  are  of  a 
public  character  and  are  used  for  public  purposes,  and  are  not  the  subject  of 
taxation.     County  of  Erie  v.  City  of  Erie,  Penn.,  344. 

8.  Municipal  water-works.]  Water- works  are  not  essential  to  the  administra- 
tion of  municipal  government ;  if  those  of  a  city  are  conducted  without  exact- 
ing revenue  for  the  water  furnished,  they  are  outside  of  the  language  of  the 
act  of  May  14,  1874,  and  are  not  taxable  thereunder;  but  if  they  are  con- 
ducted for  the  purpose  of  deriving  revenue  therefrom,  the  language  of  the 
act  embraces  them.  County  of  Erie  v.  Commissioners  of  Water-  Works,  efe., 
Penn.,  347. 

4.  Prerogative  of  legislation.]  The  right  to  impose  taxes  for  the  support  of 
the  government  in  all  its  departments,  State,  county  or  municipal,  is  the  pre- 
rogative of  the  legislature,  and  that  power  may  be  exercised  by  such  agencies  as 
it  may  establish  for  the  purpose,  subject  to  the  restrictions  of  the  Constitu- 
tion.    City  of  Erie  v.  Heed's  Ez'rs,  Penn.,  848. 

6. special  tribunal  discretion.  [    When  the  statute  law  confides  to  a 

special  tribunal  the  authority  to  determine  certain  matters,  arising  in  the 
course  of  its  duties,  the  decision  of  that  tribunal,  within  the  scope  of  its 
authority,  is  conclusive.  Where,  however,  the  discretion  conferred  is  abased,  a 
court  of  equity  may  restrain  to  prevent  the  perpetration  of  a  palpable  wrong. 
Id. 

6.  Tenant  — "  actual  possession."]  Public  Statutes,  chapter  11,  section  18, 
providing  that  taxes  shall  be  assessed  to  the  person  who  is  either  the  owner  or 
in  possession  thereof,  means  the  actual  possession  which  a  tenant  occupying 
the  premises  has,  as  distinct  from  the  constructive  possession  which  an  owner 
may  have*,  and  if  the  tenant  is  in  possession  it  is  immaterial  whether  he  holds 
under  the  owner,  or  the  agent  of  the  owner,  or  a  stranger.  Lynde  v.  Brown, 
Mass.,  176. 

TAX  SALE. 

Land  seated.]  If  land  seated  at  the  date  of  assessment  is  sold  for  taxes  as 
unseated,  the  sale  is  void.  Inquiry  as  to  whether  land  sold  for  taxes  was  seated 
must  be  with  reference  to  the  time  of  assessment.  If  seated  land  is  assessed 
as  unseated,  the  personal  property  of  the  occupant  upon  the  premises  is  not 
liable  for  the  land  tax.     Skinner  v.  McAllister,  Pena,  355. 

TELEPHONE  COMPANY. 

Discrimination.]    A  telephone  company  doing  a  general  business  in  one  of  the 

cities  of  this  State  is  amenable  to  the  laws  which  require  that  those  engaged 

in  a  public  service  shall  serve  the  public  without  discrimination.  A  telephone 

company  is  bound  to  receive  dispatches  from  and  for  all  telegraph  compa- 
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nies  in  the  usual  course  of  business,  and  the  fact  that  its  contract  with  the 
company  controlling  the  patents  requires  it  to  discriminate  in  favor  of  a  par- 
ticular telegraph  company  will  not  justify  it  in  doing  so.  Chesapeake,  etc., 
Tel.  Co.  v.  Bait,  etc.,  Tel.  Co.,  Md.,  717. 

TENANT8  IN  COMMON, 

A  widow  had  a  life  estate  in  an  undivided  half  of  a  certain  real  estate ;  the  rever- 
sion of  this  half  and  the  fee  of  the  other  undivided  half  are  owned  by  the 
lessors.  Held,  that  the  lessors  were  entitled  to  possession  against  everybody 
except  their  tenant  in  common,  the  widow,  and  could  give  a  lease  of  the 
premises  good  as  against  every  one  not  claiming  under  her.  A  notice  to  quit 
left  on  the  premises  with  the  wife  when  the  husband  is  the  tenant  is  suffi- 
cient to  terminate  the  tenancy.  A  notice  addressed  to  two  tenants  in'common 
served  upon  one  is  sufficient  service  on  both.  Grundy  v.  Martin,  Mass.,  384. 
Bee  Assumpsit,  881. 

TOWNS. 
Compensation  of  agent.  1    Unless  a  town  votes  to  pay  a  town  agent  he  cannot 
recover  any  compensation  for  his  official  services.     White  v.  Levant,  Me.,  42. 

TOWNSHIP. 

See  Cebtiobaki,  606. 

TRESPASS. 

Search  and  seizure.]  A  search  warrant  directed  the  officer  to  enter  "the 
saloon,  outbuildings  and  appurtenances  thereof  .  .  .  also  the  cellar  under 
the  saloon  and  rooms  above. '*  The  officer  entered  and  searched  the  saloon. 
Held,  that  he  could  not  be  held  liable  in  trespass  for  so  doing.  Small  v. 
Owen,  Me.,  870. 

See  Attachment,  891. 

TRIAL. 

1.  Incompetent  evidence  not  objected  to  —  striking  out.]    A  party  who 

has  sat  by  during  the  reception  of  incompetent  evidence  without  properly 
objecting  thereto,  and  thus  taken  his  chance  of  advantage  to  be  derived  by 
him  therefrom,  has  not,  when  he  finds  such  evidence  prejudicial,  a  legal  right 
to  require  the  same  to  be  stricken  out.  An  objection  to  evidence  which  may 
be  offered  is  premature.     DeCaumont  v.  Morgan,  N.  Y.,  161. 

2.  Evidence  in  bulk —general  objection.]      When  a  party  assumes  to 

prove  in  bulk  a  large  group  of  facts  he  must  be  sure  that  they  are  all 
competent,  and  it  is  no  answer  to  an  objection  made  to  such  a  question 
that  some  of  the  facts  are  competent.  It  is  not  the  duty  of  counsel  to  grope 
through  thegreat  mass  of  facts  and  point  out  such  as  are  particularly  objec- 
tionable. Where  the  evidence  as  a  whole  is  in  its  very  nature  essentially 
objectionable,  a  general  objection  is  sufficient.     Hinman  v.  Hare,  N.  Y.,  412. 

3.  Where  the  court  improperly  submits  a  question  of  law  to  the  jury  and  the  jury 

correctly  decide  it,  there  is  no  ground  for  complaint.  Hind*  v.  Cottle,  Mass., 
172. 

4.  Instruction  that  part  of  codicil  might  stand  —  undue  influence.] 

The  contestant  requested  the  court  to  instruct  the  jury  that  so  much  of  the 
codicil  as  contained  a  bequest  to  one,  who,  it  was  claimed,  had  by  fraud  and 
undue  influence  induced  its  execution,  might  be  stricken  out  and  the 
remainder  of  the  codicil  established.  This  request  was  refused.  The  jury 
found  for  the  proponents.  Held,  that  even  if  the  ruling  was  wrong,  that  the 
finding  of  the  jury,  in  effect,  that  there  was  no  fraud  or  undue  influence  as  to 
the  codicil  cured  the  defect,  and  the  contestant  was  not  prejudiced  thereby. 
Ogden  v.  Chreenleaf,  Mass.,  96. 
6.  Judge  —  misstating  testimony. J  When  a  party  considers  that  the  presid- 
ing justice  has  misstated  the  testimony  in  his  charge  to  the  jury,  attention 
should  be  called  to  it  at  the  time,  that  the  correction  may  be  made  before 
the  jury  retires.     Knight  v.  Thomas,  Me.,  41. 
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6.  Postponement  —  alleged  sickness  of  party .]  The  fact  that  no  postpone- 
ment of  the  trial  of  the  action  was  asked  for  on  account  of  the  alleged  sick- 
ness of  one  of  the  defendants,  who  was  charged  jointly  with  the  other  defend- 
ant with  fraud  in  the  sale  of  real  estate,  and  that  no  attempt  was  made  to 
take  her  deposition  before  trial,  are  suspicious  circumstances,  to  be  considered 
in  connection  with  the  excuse  of  ill-health  alleged  as  the  reason  of  her 
absence.    Plimpton  v.  Goodell,  Mass.,  568. 

TROVER. 

What  must  show.]  To  maintain  trover  the  plaintiff  must  show,  not  only  title 
in  the  property  converted,  but  also  the  right  of  immediate  possession.  Clark  v. 
Dean,  Mass.,  95. 

TRUST  AND  TRUSTEE. 

1.  In  proceedings  under  trustee  process  the  claimant  may  appear  if  he  sees  fit  and 

assert  his  rights,  whether  they  be  equitable  or  legal.  Marvel  v.  Babbitt,  Mass., 
253. 

2.  Investment  —  loss.]    The  defendant,  who  was  director  and  member  of  the 

finance  committee  of  a  savings  bank,  which  afterward  became  insolvent  and 
a  receiver  was  appointed,  having  acted  with  the  president  in  investing  its 
funds  on  mortgage  on  real  estate  not  worth  at  least  double  the  amount  of  the 
sum  invested  above  all  incumbrances,  against  the  prohibition  in  its  charter,  is 
chargeable  with  the  loss  on  the  investment.  He  is  not  chargeable  for  any 
mere  error  of  judgment,  or  mistake  in  estimating  the  value  of  property,  using 
reasonable  and  ordinary  care.  Williams  v.  McDonald,  N.  J.,  182. 
8.  Allegations  and  proof]  It  is  not  essential  to  allege  and  prove  that  he  acted 
fraudulently,  or  that  he  derived  any  benefit  from  the  loan ;  it  is  sufficient  to 
show  that  there  was  a  culpable  violation  of  duty  as  quasi  trustee  of  the  funds 
of  the  bank,  by  which  loss  was  sustained.     Id. 

4.  Allowance  —  counsel  fee  — defaulter.]     B.,   a   trustee   under   a  will, 

engaged  C,  a  lawyer,  to  defend  in  certain  litigation  in  which  B.,  in  hia 
fiduciary  capacity,  had  been  summoned.  C.  was  successful  in  his  employ- 
ment; later,  B.  disappeared  a  defaulter,  and  without  having  filed  any 
account;  later,  D.  was  appointed  trustee  in  the  stead  of  B.,  when  D.  filed  an 
account,  and  it  was  called  for  adjudication;  C,  who  had  not  been  paid  his 
compensation,  presented  his  claim  for  it,  which  was  not  allowed.  Held,  it 
should  have  been  allowed  from  the  branch  of  the  trust  estate  for  the  special 
benefit  of  which  the  services  of  C.  had  been  rendered.  Appeal  of  Manderson, 
Penn.,  784. 

5.  Also  executor  —  commissions.]    If  a  person  be  appointed  in  a  will  an 

executor  and  trustee,  such  person  is  entitled  to  commissions,  calculated  on  the 
corpus  of  the  estate,  in  each  capacity,  at  such  rate  as  will  yield  a  reasonable 
compensation  for  the  service  in  each  of  such  respective  offices.  Pitney  v. 
Eherson,  N.  J.,  188. 

6.  Redeeming  lands  sold  for  taxes — duty  of  court.]  When  a  court  of  equity, 

upon  assuming  control  of  a  trust,  finds  that  the  property  has  been  sold  for 
taxes  and  the  title  is  about  to  pass  to  strangers,  it  is  its  duty  to  take  advant- 
age of  the  privilege  of  redemption,  and  where  there  are  no  other  means  of 
raising  the  necessary  funds,  the  court  has  power  to  sell  or  mortgage  a  part  in 
order  to  secure  as  much  as  possible  from  the  impending  vis  major.  For  the 
purpose  of  protecting  the  rights  of  the  cestuis  que  trust,  the  court  is  clothed 
with  all  the  power  of  absolute  ownership  and  may  exercise  this  power  through 
its  receivers.     Burroughs  v.  Oaither,  Ma.,  110. 

See  Practice,  106. 
TURNPIKE  COMPANY. 

Liable  if  road  unsafe.]  A  turnpike  company,  charging  tolls  for  travel  upon 
its  highway,  is  bound  to  maintain  its  road  in  a  safe  condition  for  travelers, 
and  is  liable  to  damages  resulting  from  non-performance  of  this  duty.  Bolt, 
etc.,  Turnpike  Co.  v.  CasseU,  Md.,  897. 
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USAGE. 
See  Oabribr,  486. 

USURY, 

1.  When  court  cannot  otgect  —  order.]    The  report  of  the  receivers  states 

that  they  negotiated  the  loan  at  seven  per  cent.  The  extra  one  per  cent  was 
retained  by  the  lender  as  a  premium.  This  was  unquestionably  usury,  and  in 
an  ordinary  case  between  individuals  would,  if  properly  relied  upon,  and  at  the 

S roper  stage  of  the  foreclosure  proceedings,  be  eliminated  from  the  mortgage 
ebt.  The  lender  dictated  his  own  terms,  and  the  court,  acting  for  the  cestuis 
que  trust,  having  accepted  these  as  for  their  benefit,  they  cannot  now  inter- 
pose the  objection,  as  against  the  mortgagee,  that  he  has  exacted  usury  from 
them.  The  court  made  an  order  commanding  the  defendant  or  some  of  them 
to  bring  the  money  due  on  the  mortgage  into  court  on  or  before  a  given  day 
"otherwise  a  decree  will  be  passed  "  tor  a  sale  of  the  mortgaged  premises. 
Held,  that  such  an  order  was  not  appealable.     Id. 

2.  When  court  may  not  set  up.]    Where  a  lender  dictates  his  own  terms  and 

the  court  acting  for  the  cestuis  que  trust  having  accepted  the  terms  for  their 
benefit  they  cannot  interpose  the  objection  as  against  the  mortgagee  that  he 
has  exacted  usury  from  them.     Burroughs  v.  Qaither,  Md.,  110. 
See  Conflict  of  Laws. 

VOLUNTARY  ASSOCIATION. 
Dividing  property.]  The  members  of  a  voluntary  association  took  and  paid 
for  shares  of  (20  each,  to  the  full  amount  of  $2,000,  which  was  expended  in 
fitting  up  and  furnishing  an  odd  fellows'  ball.  Held,  that  it  would  be  contrary 
to  equity  to  allow  the  owners  of  three  shares  to  compel  the  other  owners  to 
purchase  those  three  shares,  or  submit  to  have  the  furniture  removed  and 
sold  and  the  proceeds  divided,  while  the  hall  was  being  used  as  an  odd 
fellows'  hall,  though  by  another  and  different  lodge.  Bobbins  v.  Waldo  Lodge, 
Me.,  48. 

WAIVER. 
See  Appeal,  606;  Attachment,  95. 

WATER  AND  WATER-COURSE. 
Polluting  with  mine  water.]  The  right  to  mine  coal  is  not  a  nuisance  in 
itself,  it  is  a  right  incident  to  the  ownership  of  coal  property,  and  when  exer- 
cised iu  the  ordinary  manner  and  with  due  care,  the  owner  cannot  be  held 
for  permitting  the  natural  flow  of  mine  water  over  his  own  land  into  the 
water-course,  by  means  of  which  the  natural  drainage  of  the  country  is 
affected.  B.,  a  coal  company,  was  extensively  engaged  in  mining  by  means 
of  a  shaft;  the  acidulated  water  accumulating  in  the  mine  was  pumped  up 
in  the  ordinary  and  usual  manner,  and  discharged  upon  the  land  of  B.,  over 
which  it  found  its  way  to  a  natural  stream,  and  thence  to  a  pond  used  by  C. 
as  a  fish  pond,  and  also  a  basin  for  the  storage  of  water  with  which  to  supply 
his  residence.  Held,  that  B.  was  not  responsible  to  C.  in  damages  for  the 
tainting  of  the  water  in  the  pond.  Perm.  Coal  Co,  v.  Sanderson,  Penn.,  641. 
See  Mills,  57 ;  Nuisance,  80. 

WAYS. 
Discontinuance  —  practice.]  Where  the  mayor  and  aldermen  have  jurisdic- 
tion of  the  laying  out  and  discontinuing  ways,  they  may  on  petition  discon- 
tinue the  portion  of  a  way  traveled  by  teams.  Where  they  gain  jurisdiction 
over  a  particular  way  upon  a  petition  in  due  form,  their  proceedings  will  not 
be  affected  by  the  withdrawal  of  some  of  the  petitioners.  Nor  will  their  pro- 
ceedings discontinuing  such  a  portion  of  the  way  be  affected  because  a  railroad 
company  whose  road  crossed  such  way  was  authorized  by  them  to  build  a 
wall  across  such  discontinued  portion,  provided  it  erect  steps  for  foot  pas- 
sengers over  the  other  portion.  Nor  because  no  damages  were  assessed,  or 
return  made  that  none  had  been  sustained.   PiUsbury  v.  Augusta,  Me.,  876. 
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WHARF. 
•  See  Appuhtbnant,  895 ;  Intestate  Estate,  895. 
WILL. 

1.  Condition— to  pay  expenses  for  filing  caveat  against.]    "If  any  or 

either  of  my  children  shall  enter  a  caveat  against  this  my  will,  he  or  they  shall 
pay  all  expenses  of  both  sides,"  is  a  good  condition  in  a  will,  without  a  gift 
over,  against  a  devisee  taking  real  estate  under  the  will.  EoU  v.  Edit,  N.  J., 
54. 

2.  Construction  of  disputed  provisions.]    Courts  will,  if  possible,  so  con- 

strue any  disputed  provision  in  a  will  as  to  uphold  it,  and  make  it  valid,  and 
thus  enforce  the  maxim,  ut  res  magie  valeat,  quam  pereat.  Weeks  v.  CornweiL 
N.  Y.,  802.  ^^ 

3.  Contested  on  ground  of  fraud  and  undue  influence ;  jury  found  none.     Ogden 

v.  Greenleaf,  Mass.,  96. 

4.  Codicil  —  trust.]    The  testator  executed  a  will  in  which  he  provided  for  an 

equal  division  of  his  property  between  his  children,  taken  into  account  the 
share  which  each  child  had  already  received.  The  will  contained  no  sug- 
gestion as  to  their  heirs,  or  of  any  trust.  Sixteen  days  after  the  execution  of 
the  will  the  testator  executed  a  codicil  containing  thie  provision :  "  All  sums 
of  money  given  to  my  children  in  my  said  will,  and  all  sums  paid  to  them 
by  my  executors  under  said  will  are  given  to  them,  and  are  paid  to  them  for 
the  benefit  of  their  heirs,  respectively,  and  are  not  to  be  in  any  way  or  man- 
ner liable  for  their  debts,  or  taken  by  their  respective  creditors,  if  any,  in  any 
way  or  form."  Held,  that  no  trust  was  intended  to  be  created  by  the  codicil, 
ana  that  the  testator  did  not  intend  to  deprive  his  children  of  the  ownership 
of  the  property  given  to  them  by  the  will,  but  rather  to  annex  to  such  owner- 
ship a  condition  or  limitation,  to  which  condition,  however,  no  legal  effect 
can  be  given.     Potter  v.  Merrill,  Mass.,  221 . 

5.  Election  —  when  widow  not  put  to.]  A  will  of  real  and  personal  property, 

after  directing  the  payment  of  the  testator's  debts  and  funeral  expenses,  etc, 
proceeded  as  follows:  u  All  the  rest,  residue  and  remainder  of  my  estate, 
property  and  effects,  of  every  nature,  kind  and  description,  I  give,  devise, 
and  bequeath  to  my  executors  and  executrix  hereinafter  named,  and  I  author- 
ize and  direct  them  to  sell  and  dispose  of  the  same  at  such  time  and  on  such 
terms  as  to  them  shall  seem  best,  and  to  divide  the  proceeds  thereof  equally 
among  my  wife  and  children,  share  and  share  alike. "  Held,  that  the  wife 
was  not  put  to  an  election,  but  was  entitled  to  the  share  given  her  under  the 
will  and  to  rfitain  her  dower  rights.     KonvcUinha  v.  ScKUgel,  N.  Y.,  101. 

6.  Legatees  electing  to  take  land—  Code,  §  1848.]    Legatees  of  proceeds 

arising  from  the  sale  of  real  estate  may  elect,  no  other  rights  intervening  or 
being  prejudiced  thereby,  to  take  the  land  itself ;  and  an  election  is  estab- 
lished m  taking  possession  of  the  land  as  their  own.  Although  such  election 
does  not  divest  the  naked  legal  title  of  the  heirs  at  law,  still  it  vests  the 
equitable  ownership  and  the  legatees  may  at  any  time  require  and  compel  a 
transfer  of  the  formal  title.  Section  1843,  Code  of  Civil  Procedure,  which 
provides  that  devisees  are  liable  "  to  the  extent  of  the  estate,  interest,  and 
right  in  the  real  property  which  descended  to  them  from,  or  was  effectually 
devised  to  them  by,  the  decedent,''  does  not  require,  as  a  condition  of  liabil- 
ity, that  the  legal  title  shall  have  passed.    Armstrong  v.  McKelvey,  N.  Y.,  432. 

7.  Probate — intestacy  —  administration.]     A.,  who  had  eight  children, 

made  what  purported  to  be  his  last  will,  of  which  he  constituted  his  brother 
the  executor ;  when  the  paper  was  offered  for  probate  some  of  the  children 
of  A.  alleged  the  invalidity  of  it,  because  of  a  want  of  testamentary  capacity 
in  A.  at  the  time  of  its  execution.  The  register  refused  to  admit  the  paper 
to  probate,  and,  treating  the  case  as  one  of  intestacy,  granted  letters  of 
administration  to  a  son  and  son-in-law  of  A.  Held  no  error.  Appeal  of 
Hoar,  Penn.,  476. 

8.  Testamentary  capacity.]    Where  the  testimony  is  such,  that  after  a  fair 

and  impartial  trial  resulting  in  a  verdict  against  the  proponents  or  an  alleged 
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will,  the  trial  judge,  after  a  careful  review  of  all  the  testimony,  would  feel 
constrained  to  set  aside  the  verdict  as  contrary  to  the  manifest  weight  of  the 
evidence,  an  issue  to  test  the  question  of  testamentary  capacity  should  not 
be  directed,  but,  where  the  state  of  the  evidence  is  such  that  the  trial  judge 
would  not  feel  constrained  to  set  aside  the  verdict,  an  issue  should  be 
directed.     Appeal  of  Knauss,  Penn.,  765. 

9.  'Witness — tax-payer.]    A  tax-paying  inhabitant  of  a  town  is  not  rendered 

an  incompetent  witness  to  a  will  because  it  contains  a  legacy  to  such  town  in 
trust.     Marston,  Petitioner,  Me.,  726. 

10.  stockholder.]     Nor  is  a  stockholder  in  a  hall  association  rendered 

incompetent  as  a  witness  to  a  will,  because  it  contains  a  legacy  to  such  asso- 
ciation, "in  part  to  secure  a  liberal  policy  in  respect  to  the  use  of  the  hall 
for  objects  of  public  interest."    Id. 

11.  Trust  —  division  of  funds  —  death  of  beneficiary.]  Testator  be- 
queathed the  residue  of  his  estate  to  his  nephews  and  nieces,  in  severalty,  to 
share  and  share  alike,  except  William  A.  Foss.  One-half  of  each  portion 
was  to  be  paid  by  the  executors  directly  to  them  respectively,  and  the  other 
half  of  such  portions  was  to  form  a  trust  fund  for  the  benefit  of  said  nephews 
and  nieces,  the  income  to  be  equally  divided  during  their  lives.  The  will 
then  proceeds :  "At  the  decease  of  either  of  the  said  nephews  and  nieces.  1 
give  and  bequeath  such  one's  half  portion  and  interest  in  the  trust  fund  to  his 
or  her  legal  heirs ;  and  at  the  decease  of  all  my  nephews  and  nieces  I  give 
and  bequeath  the  principal  of  said  trust  fund  to  their  legal  heirs,  including 
William  A.  Foss1  heirs."  Held,  that  the  testator  did  not  intend  to  postpone 
the  actual  division  of  the  trust  fund  until  the  death  of  the  last  beneficiary; 
and  that  upon  the  death  of  one  of  the  nieces  the  portion  held  in  trust  for  her 
was  to  be  paid  to  her  heirs.     Sherburne  v.  Siecho,  Mass.,  566. 

12.  Absolute  estate— cutting  down  by  subsequent  words.]  x Where  an 
absolute  estate  is  given  by  bequest  or  devise,  by  clear  and  apt  words,  this 
cannot  be  cut  down  to  a  less  estate  by  subsequent  words  inconsistent  there- 
with; and  such  words  being  repugnant  to  the  gift  originally  made  are 
treated  as  of  no  effect.     Id. 

13.  Trust — income  —  expenditures.]  A  will  contained  the  following  pro- 
vision: u  I  will  and  bequeath  to  my  friend  ...  all  my  property,  both 
real  and  personal,  in  trust  for  the  support  and  education  of  my  minor  and 
unmarried  children,  to  be  so  held  in  trust  until  the  youngest  child  living 
shall  arrive  to  the  age  of  sixteen  years,  at  which  time  I  desire  and  will  that 
my  property  shall  be  equally  divided  among  both  my  married  and  unmarried 
children  and  their  heirs."  Held,  that  the  trustee  was  restricted  in  his 
expenditures  for  the  children  during  the  continuance  x>f  the  trust  to  the 
income  of  the  estate.     Brome  v.  Pembroke,  Md.,  285. 

14.  life  tenant  and  remaindermen —  income.]    If  a  testator  directs 

that  his  trustees  shall  invest  certain  specified  securities,  with  direction  or 
authority  to  hold  the  same  and  pay  the  interest  to  certain  persons  for  life, 
with  remainder  over,  the  fact  that  the  trustees  paid  a  premium  for  such 
securities  will  not  warrant  the  trustees  in  retaining  any  portion  of  the  income 
in  order  to  make  good  to  the  remaindermen  the  premium  paid  for  the  secu- 
rities.    Shaw  v.  vordu,  Mass.,  574. 

15.  tenants  in  common  — heirs.]    A  will  contained  the  following:  "I 

give,  devise  and  bequeath  to  my  said  four  grandchildren  (naming  them)  the 
survivors  or  survivor  of  them,  the  use,  income  and  improvements  of  all  the 
rest  and  residue  of  my  estate  and  property,  whether  real,  personal  or  mixed, 
of  which  I  shall  die  seized  or  possessed,  for  and  during  their  respective  lives 
in  equal  shares;  and  when  they  shall  respectively  decease,  to  their  respective 
heirs,  executors,  administrators  and  assigns  forever."  Held,  that  the  four 
grandchildren  took,  as  tenants  in  common,  life  estates  in  the  real  property 
of  the  testatrix,  with  contingent  remainders  to  their  heirs.  One  of  the  grand- 
children died  leaving  no  issue,  and  no  father  or  mother,  but  leaving  a  hus- 
band and  three  brothers.  Her  share  of  the  trust  estate  was  less  than  $5,000. 
Held,  that  the  husband  took  as  heir  of  his  wife  the  fee  of  her  one-quarter 
share  of  the  property.     Lavery  v.  Eagan,  Mass.,  556. 
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16.  Vested  remainder— per  capita.]  A  will  provided :  "All  the  rest  and 
residue  of  my  estate,  real  or  personal,  of  every  name  and  nature,  I  give  the 
income  and  the  improvement  of  the  same  to  my  children,  A.  and  6.,  and  at 
their  decease  the  said  real  and  personal  estate  shall  revert  to  their  children, 
and  also  the  above-described  estate  given  to  my  beloved  wife,  after  her 
decease,  to  them  and  their  heirs  forever."  Held,  that  the  children  of  A.  and 
B.  took  a  vested  remainder  which  opened  and  let  in  children  born  after  tes- 
tator's death,  and  that  said  grandchildren  took  per  capita.  Dole  v.  Keyes, 
Mass.,  875. 

WITNESS. 

1.  Auditor.]    The  auditor  before  whom  the  case  was  heard  may  be  called  as  a 

witness  upon  the  trial  before  the  court  to  prove  that  the  defendant's  testi- 
mony before  him  was  contradictory  of  his  testimony  before  the  court.  Tobin 
v.  Jones,  Mass.,  742. 

2.  Cross-examination  —  new  matter.]    A  party  in  the  cross-examination  of  a 

witness  will  not  be  permitted  to  lead  out  new  matter  constituting  his  own 
case  which  he  has  not  yet  opened  to  the  jury.     Thomas  v.  Loose,  Penn.,  7. 

3.  Declining  to  answer.]    A  witness,  by  answering  that  she  had  lived  in  a 

certain  house,  does  not  thereby  waive  her  right  to  afterward  decline  to  answer 
as  to  the  character  of  the  house  upon  the  ground  that  it  might  tend  to  crimi- 
nate her.     Commonwealth  v.  Trider,  Mass.,  85. 

4.  Fixing  date  —  memoranda.]    A  witness,  in  fixing  the  date  of  a  certain 

transaction,  may  refer  to  a  book  or  diary  to  refresh  his  recollection;  he  may 
state  that  the  entries  of  events  were  made  therein  at  the  time  of  their  occur- 
rence respectively,  and  that  he  is  enabled  thereby  to  fix  with  accuracy  the 
date  in  question,  but  if  objected  to,  he  would  not  be  permitted  to  read  the 
entry  in  evidence,  excepting,  perhaps,  upon  cross-examination.  First  NaL 
Bk.  v.  First  Nat.  Bk.,  Penn.,  128. 

5.  Be-direct  —  answer  interrupted  on  cross-examination.  ]  A  witness  on 

re-examination  may  complete  his  answer  which  has  been  interrupted  by 
counsel  on  cross-examination.  The  plaintiff's  attorney  testified  in  chief  that 
he  had  advised  him  that  he  could  successfully  contest  the  will  on  the  ground 
of  undue  influence ;  the  defendant's  attorney  asked  him  on  cross-examination 
where  he  found  the  evidence  of  undue  influence,  and  he  replied  in  what  his 
associate  counsel  told  him.  Held,  on  re-examination,  that  the  witness  could 
relate  what  his  associate  told  him,  as  it  bore  directly  upon  the  grounds  of 
his  belief  and  advice  to  the  plaintiff.    Bellows  v.  Bowles,  Vt.,  60. 

See  Will,  726. 

WORDS. 
"Actual  possession/'  176. 
"  Crime,"  771. 
"Druggist,"  23. 
"Public  buildings,"  615. 
"  Stock  now  on  hand,"  420. 
«  Telegraph,"  717. 
"  When  tenant  is  owner,"  18. 

WRIT  OF  ERROR. 

Points  to  be  specified  in  petition.]  In  disposing  of  a  case  brought  upas 
upon  writ  of  error,  this  court  is  confined  to  a  determination  of  the  points  or 
questions  of  law  designated  by  the  plaintiff  in  error  in  his  petition  for  the 
writ,  by  the  decision  of  which  he  feels  aggrieved.   Mineher  v.  State,  Md.,  267. 

WRITS. 

Indorsement  of.]  A  writ  in  favor  of  a  non-resident  was  indorsed:  "From 
the  office  of  J.  W.  Mitchell."  Held  a  sufficient  compliance  with  a  statute 
requiring  such  a  writ  to  be  indorsed  by  an  inhabitant  of  the  State.  Bennett 
v.  Holmes,  Me.,  621.  ^ 
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